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another  jurisdiction  by  referring  to  the  Key  Title  DECLARA- 
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LACHES. 

I.  RAISED  BY  ANSWER,  i. 
II.  RAISED  BY  DEMURRER,  7. 

CROSS-REFERENCES. 

J^or  Form  of  Demurrer  to  Bill  on  Ground  of  Laches,  see  the  title 
DEMURRERS,  vol.  6,  Form  No.  7114.  See  also  the  title 
STATUTE  OF  LIMITATIONS,  and  the  GENERAL 
INDEX  to  this  work. 

I.  RAISED  BY  ANSWER.i 


1.  Answer,  plea  or  replication  is  the 

proper  method  for  taking  advantage  of 
laches  when  the  laches  does  not  appear 
upon  the  face  of  the  other  parties' 
pleading.  Scruggs  v.  Decatur  Mineral, 
•etc.,  Co.,  86  Ala.  173;  Greenlees  v. 
Greenlees,  62  Ala.  330;  Humphreys  v. 
Butler,  51  Ark.  351;  Dawson  v.  Vick- 
«ry,  150  111.  398;  Coward  v.  Coward, 
148  111.  268;  Darst  V.  Murphy,  iig  111. 
343;  Furlong  v.  Riley,  103  III.  628; 
Harris  v.  Cornell.  80  111.  54;  Zeigler  v. 
Hughes, 55  111  288;  Simpson  v.  McPhail, 
17  111.  App.  499;  Bancroft  v.  Sawin, 
143  Mass.  144;  Sage  v.  Culver,  147  N. 
Y.  241;  Andriessen's  Appeal,  123  Pa. 
St.  303;  Mobley  v.  Cureton,  6  S.  Car. 
.49;  Smith  z/.  Perkins,  81  Tex.  152;  Hen- 
sel  V.  Kegans,  79  Tex.  347;  Bullock  v. 
Smith,  72  Tex.  545;  DeWitt  v.  Miller,  9 
Tex.  239;  Caruthers  v.  Lexington,  12 
Leigh  (Va.)  610;  Woodmanse,  etc., 
Mfg.  Co.  V.  Williams,  68  Fed.  Rep.  489; 
Willardz'.  Dorr,  29Fed.Cas.,  No.  17,680; 
Sullivan  f.  Sullivan,  23  Fed.  Cas.,  No. 
13.598;  The  Platina,  19  Fed.  Cas.,  No. 
11,210;  Jones  V.  The  Richmond,  13 
Fed.  Cas.,  No.  7,491. 

For  the  formal  parts  of  an  answer  in 
equity,  a  plea  or  a  replication  in  a  par- 
ticular jurisdiction,  see,  generally,  the 
title  Answers  in  Equity,  vol.  i,  p.  854; 
Pleas;  Replications. 

Precedents.  —  In  Caruthers  v.  Lexing- 
ton, 12  Leigh  (Va.)  610,  complainants 
exhibited  their  bill  against  the  admin- 
istrators of  Caruthers,  alleging  that  he 
II  E.  of  F.  P.—  I.  1 


was  the  treasurer  of  the  lottery,  that 
large  funds  came  into  his  hands,  and 
that  he  died  in  1817  without  having  set- 
tled his  accounts;  that  it  appeared,  by 
the  accounts  and  books  of  Caruthers 
and  by  memorandum  in  his  own  hand- 
writing, that  he  was  a  debtor  to  the  lot- 
tery in  a  large  balance;  and  that  the 
reason  why  the  accounts  were  not  set- 
tled during  his  life  was,  that  Smith  and 
Lyle  had  brought  a  suit  in  chancery  to 
have  the  funds  raised  by  the  lottery 
applied  to  indemnify  them  against  losses 
sustained  by  the  fire.  Therefore  the  bill 
prayed  that  the  administrators  of  Ca- 
ruthers should  render  an  account  of  his 
transactions  as  treasurer  of  the  lottery 
and  a  decree  for  the  balance  which 
should  be  found  due  thereon.  The  ad- 
ministrators of  Caruthers  answered, 
that  they  had  no  knowledge  whatever 
of  the  lottery  transactions,  but  they 
exhibited  all  the  documents  relating  to 
them  that  they  could  find.  They  said 
that  their  intestate  was  not  the  treasurer 
of  the  lottery,  but  the  secretary;  that 
John  Caruthers  was  the  treasurer;  that 
their  intestate  could  not  be  held  liable 
for  any  balance  in  the  treasury,  if  there 
was  any  balance;  and  that,  from  all  the 
information  they  could  procure,  they 
believed  that  nothing  was  due  to  the 
lottery  from  their  intestate  or  from 
anybody  else.  They  exhibited  the  an- 
swer of  the  commissioners  of  the  lot- 
tery to  the  bill  of  Smith  and  Lyle,  to 
show  that  only  two  thousand  dollars 
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Form  No.  12554.* 
Providencey  Sc.  Supreme  Court, 

Appellate  Division. 
William  Warren 
against 
The  Providence  Tool  Company  et  ah. 

The  answer  of  William  M.  Bailey,  one  of  the  respondents  to  the 
bill  of  William  Warren,  complainant. 

(^A/ier  confessing  some  allegations  in  the  bill  and  denying  some  allega- 
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was  raised  by  the  lottery,  and  showed 
many  receipts  for  moneys  expended  on 
the  roads.  They  suggested  that  the 
impression  that  a  balance  was  due  from 
their  intestate  had  grown  out  of  an  ac- 
count on  the  books  of  Isaac  Caruthers 
&  Co.,  of  which  their  intestate  William 
was  a  partner;  which  account  they  ex- 
hibited, and  denied  that  it  afforded  any 
evidence  of  the  indebtedness  of  their 
intestate  to  the  lottery.  And  they  ob- 
jected, that  they  could  not  justly  and 
ought  not  to  be  called  to  account  at 
this  late  day,  when  all  the  persons  ac- 
quainted with  the  transactions  were 
dead,  and  it  was  therefore  impossible 
to  render  a  just  account.  In  this  case 
it  was  held  that  equity  will  not  enter- 
tain a  bill  for  an  account  of  such  stale 
transactions  when  all  parties  to  the 
transaction  who  could  explain  them  are 
dead. 

In  Willard  v.  Dorr,  29  Fed.  Cas.,  No. 
17,680,  respondent's  answer  alleged, 
among  other  things,  that  the  demand 
was  stale  and  ought  not,  independent 
of  any  positive  bar  under  any  statute 
of  limitations,  to  be  entertained  by  the 
court,  the  lapse  of  time  creating  a  pre- 
sumption that  it  has  been  deemed  set- 
tled by  the  parties  or  that  it  has  no 
foundation  in  justice  or  equity.  In  this 
case  the  court  said:  "It  has  been  the 
constant  habit  of  admiralty  courts  to 
refuse  their  aid  in  favor  of  old  and 
dormant  claims.  Likecourtsof  equity, 
they  prescribe  a  rule  to  themselves,  by 
analogy  to  those  positively  prescribed 
to  courts  of  common  law.  *  *  * 
More  than  twelve  years  elapsed  be- 
tween the  end  of  this  voyage  and  the 
commencement  of  the  present  suit;  and 
if  the  case  stood  upon  ordinary  grounds, 
such  a  delay,  unexplained,  would  be 
decisive  against  the  libellants.  It  would 
affect  the  demand  with  the  imputation 
of  staleness." 

For  forms  of  answer  setting  up  the 
defense  of  laches,  which  were  con- 
sidered to  be  insuflScient,  see  Mobley  v. 
Cureton,  6  S.  Car.  49;   Florida  Mortg., 


etc.,   Co.   V.   Finlayson,   74  Fed.   Rep. 
671. 

Set  Up  in  Cross-petition. —  In  Bancroft 
V.  Sawin,  143  Mass.  144,  where  a  bill 
was  filed  to  redeem  land  from  a  mort- 
gage some  days  after  the  expiration  of 
the  time  limited  for  redemption,  the 
defendant  appeared  specially  and  filed 
a  petition,  in  substance,  setting  forth 
the  mortgage  to  him,  his  entry  for  the 
purpose  of  foreclosing  the  same,  and 
his  possession  of  the  premises,  and 
alleging  that  on  April  12,  1886,  the  de- 
fendant made  a  bargain  to  convey  said 
estate  by  deed  to  a  purchaser  thereof 
for  a  valuable  consideration;  that,  upon 
examining  the  title  to  said  premises  in 
the  registry  of  deeds,  the  defendant 
discovered  that  the  plaintiff,  claiming 
to  be  the  purchaser,  by  sundry  mesne 
conveyances,  of  the  right  to  redeem 
the  estate  from  said  foreclosure,  had 
filed  the  present  bill  in  equity;  that,  in 
consequence  of  such  a  bill  being  filed, 
the  intended  purchaser  refused  to  pur- 
chase said  estate;  that  no  notice  of  the 
filing  of  said  bill  had  ever  been  given 
to  the  defendant,  and  no  subpoena  for 
him  to  appear  and  answer  to  said  bill 
had  ever  been  taken  from  the  clerk's 
office,  and  no  step  had  been  taken  by 
the  plaintiff  to  redeem  said  estate  from 
said  foreclosure  other  than  filing  said 
bill;  that,  on  said  April  12,  1886,  the 
defendant  for  the  first  time  had  notice 
that  any  such  bill  had  been  filed,  and 
then  only  such  notice  as  appeared  by 
search  of  the  records  of  titles;  and  that, 
believing  that  he  had  an  undisputed 
title  to  said  estate,  he  made  valuable 
improvements  thereon,  and  bargained 
for  the  sale  thereof,  as  above  set  forth. 
The  prayer  of  the  petition  was  that  the 
bill  be  stricken  from  the  docket  of  this 
court,  for  want  of  prosecution,  and  for 
laches.  And  thereupon  the  bill  was 
dismissed. 

1.  This   answer   is  copied  from   the 
original  record  in  the  case. 

See  also   R.  I.  Eq.   Rules,   No.  25  et 
seq.;  R.  I.  Gen.  Laws  (1896),  c.  240. 
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tions   therein    and  setting    up   some   matters    in    avoidance,    respondent 
answered  as  follows .-) 

4.1  And  this  respondent,  further  answering,  says  that  the  causes 
of  action  upon  which  the,  judgment  set  out  in  the  first  paragraph  of 
the  complainant's  bill,  in  favor  of  these  complainants  against  the 
Providence  Tool  Company,  were  based,  or  any  of  them,  did  not  accrue 
to  the  plaintiffs  within  six  years  before  the  commencement  of  their 
said  action  against  said  Providence  Tool  Company,  and  this  allegation 
this  respondent  makes  in  bar  to  the  plaintiff's  bill,  and  prays  that  he 
may  have  the  same  benefit  therefrom  as  if  he  had  formally  pleaded 
the  same.   *  *  * 

6.  And  this  respondent  further  avers  that  these  complainants 
and  said  creditors,  by  their  forbearing  to  sue  said  corporation  and 
by  said  conduct  for  so  long  a  time,  to  wit,  for  the  period  of  nearly  ten 
years,  and  this  complainant,  even  in  the  delay  in  taking  out  execution 
and  bringing  this  suit,  were  guilty  of  gross  laches,  and  also  in  view  of 
the  facts  as  hereinbefore  set  up  in  this  answer,  and  ought  not  in 
equity  to  be  allowed  now  to  proceed  against  the  stockholders  of  said 
Providence  Tool  Company,  since  said  company  has  now  parted  with  all 
its  property,  and  many  of  the  stockholders  who  were  such  when  the 
debt  sought  to  be  enforced  was  contracted,  and  when  it  became  due 
and  could  have  been  enforced  have  either  died  or  become  insolvent, 
or  have  left  the  state  during  the  long  delay  of  the  complainants  to 
proceed  against  said  stockholders,  and  this  respondent  has  thereby 
lost  the  opportunity  to  enforce  contribution  from  such  stockholders 
of  the  sums,  if  any,  which  this  respondent  might  be  called  upon  to 
pay. 

And  this  respondent  denies  all  and  all  manner  of  unlawful  com- 
bination and  confederacy  wherewith  he  is  by  the  said  bill  charged, 
without  this,  that  there  is  no  other  matter,  cause  or  thing  in  the  said 
complainant's  said  bill  contained  material  or  necessary  for  the 
respondent  to  make  answer  unto  and  not  herein  and  hereby  well  and 
sufficiently  answered,  confessed,  traversed  or  avoided  or  denied,  is 
true  to  the  knowledge  or  belief  of  this  respondent;  all  of  which  mat- 
ters and  things  the  respondent  is  ready  and  willing  to  aver,  maintain 
and  prove  as  this  honorable  court  shall  direct,  and  humbly  prays  to 
be  dismissed  with  his  reasonable  costs  and  charges  in  this  behalf 
most  wrongfully  sustained. 

By  his  Attorneys, 

Mason  (Sr*  Strong. 

(  Verification .  )2 

Form  No.  12555.* 

(Precedent  in  Sullivan  v.  Sullivan,  23  Fed.  Cas.,  No.  13,598,) 

[In  the  Circuit  Court  of  the  United  States  in  and  for  the  District  of 
Massachusetts. 

1.  Numbered  Paragraphs.  —  The  an-  3.  In  this  case  the  bill  was  dismissed, 
swer  shall  be  in  numbered  paragraphs,  the  court  holding  that  a  long  acquies- 
R.  I.  Gen.  Laws  (1896),  c.  240,  $5  27.  cence    and    lapse   of   time   is   a   good 

2.  See,  generally,  the  title  Verifica-  ground  against  permitting  a  deed  to  be 
TIONS.  impeached  as  fraudulent. 
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John  L.  Sullivan  and  Emily  Sullivan,  an  insane ' 

person,  by  John  L.  Sullivan,  her  guardian, 

plaintiffs, 

against 
Thomas  Russell  Sullivan,  Elizabeth  Sullivan 

and    William    Appleton,     administrator    of 

Jonathan    Amory,    deceased,     and  William 

Appleton  and  Richard  Sullivan,  executors  of 

William  Sullivan,  deceased,  defendants. 

The  joint  and  several  answer  of  William  Appleton  and  Richard  Sul- 
livan, two  of  the  defendants  to  the  bill  of  complaint,  John  L.  Sullivan 
and  Emily  Sullivan,  an  insane  person,  by  John  L.  Sullivan,  her  guardian, 
complainants. 

These  defendants  now  and  at  all  times  hereafter  saving  and  reserving 
to  themselves  and  each  of  them  all  benefit  and  advantage  of  excep- 
tion which  can  or  may  be  had  or  taken  to  the  many  errors,  uncer- 
tainties and  other  imperfections  in  the  said  complainant's  said  bill 
of  complaint  contained  for  answer  thereunto  or  unto  so  much  and 
such  parts  thereof  as  these  defendants  are  advised  is  or  are  material  or 
necessary  for  them  or  any  of  them  to  make  answer  unto  them,  these 
defendants  severally  answering  say: 

(^After  confessing,  denying  and  avoiding  certain  allegations  in  the  bill, 
the  answer  alleged  as  follows  \)Y' 

These  defendants  further  say  that  they  have  been  informed  and 
believe  that  the  moneys  so  received,  or  a  part  thereof,  were  origin- 
ally invested  by  the  said  trustees  in  certain  personal  estates  at  the 
special  instance  and  request  of  the  sd^d.  John  L.,  and  in  such  manner 
as  he  considered  most  for  the  interest  of  himself  and  his  family;  and 
that  the  investments  were  changed  from  time  to  time,  but  never 
without  his  consent  and  request;  and  that,  he  being  embarrassed  at 
the  time,  the  said  trustees,  or  some  one  of  them,  allowed  him  to 
appropriate  the  same  to  his  own  use  from  time  to  time,  or  applied 
the  same  to  payment  of  his  debts  in  times  of  great  utgency  and 
at  his  earnest  solicitation,  and  to  save  him  from  bankruptcy,  and 
upon  his  promise  and  assurance  that  the  said  trust  funds  should 
be  replaced,  and  they  be  indemnified  from  and  against  all  liability 
on  account  thereof;  and,  in  proof  thereof,  these  defendants  pray 
leave  to  refer  to  a  certain  bond  of  indemnity,  signed  and  sealed  by 
the  sd^AJohnL.,  bearing  date  the  twenty-sixth  dsLj  oi  August,  a.  d. 
eighteen  hundred  and  sixteen,  and  by  him  delivered  to  the  said  Sulli- 
van and  Amory,  which, is  in  the  words  and  figures  following,  to  wit: 
(jetting  out  bond  of  indemnity  verbatini)?' 

This  defendant,  the  said  Sullivan,  further  says,  and  the  said  Apple- 
ion  believes  it  to  Ise  true,  that  after  the  date  and  delivery  of  the  said 
bond,  the  said  John  L.  continued  to  be  in  embarrassed  circumstances, 
and  made  frequent  applications  to  the  said  William  Sullivan  and 
Jonathan  Amory,  Jr.,  and  to  this  defendant,  Richard  Sullivan,  for 
relief  and  assistance  by  way  of  loan,  endorsement,  or  otherwise;  and 

1.  The  matter  to  be  supplied  within  2.  The  indemnity  bond  referred  to  in 
[  ]  will  not  be  found  in  the  reported  the  text  is  set  out  in  full  in  the  reported 
case.  case. 
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they,  or  some  one  of  them,  did  from  time  to  time  render  him  assist- 
ance, but  he  wholly  neglected  to  repay  the  trustees  the  moneys 
received  by  him  belonging  to  said  trust  fund;  and  afterwards  the 
said  William^  Richard  and  Jonathan  refused  to  render  him  further 
assistance,  unless  he  would  restore  the  same,  or  give  them  satisfac- 
tory indemnity  against  their  liabilities  as  trustees;  and  on  or  about 
the  twenty-fifth  day  of  May^  a.  d.  eighteen  hundred  and  twenty-one^ 
the  said  Thomas  R.  Sullivan  and  Elizabeth  Sullivan^  twooi  the  children 
of  the  sdixd  John  Z.,  being  of  age,  the  s?l\<\  John  L.  made  known  to 
them  his  situation  in  relation  to  the  said  trust  fund,  and  the  circum- 
stances under  which  the  same  had  been  appropriated  to  his  use,  and 
requested  them  to  exonerate  the  said  trustees  from  all  liability  there- 
for, so  far  as  they  were  interested;  and  in  compliance  with  said 
request,  and  upon  the  consideration  that  the  said  John  L.  was  thereby 
released  and  exonerated /r^ /a///^?  from  his  liability  and  promise  to 
restore  said  fund,  and  of  future  advances  and  assistance  to  be  made 
to  him  by  the  said  William^  Richard  and  Jonathan^  they,  the  said 
Thomas  R.  and  Elizabeth,  did,  on  the  seventeenth  day  of  August,  a.  d. 
eighteen  hundred  and  twenty-one,  execute  and  deliver  to  the  said 
William  2LXiA  Jonathan,  Junr.,  a  full  release  and  discharge  of  all  claims 
whatsoever  which  they  had  or  might  have  against  them  by  reason 
of  their  being  trustees  as  aforesaid,  and  by  reason  of  anything  done, 
or  omitted  to  be  done  by  them,  in  the  execution  of  said  trust,  which 
said  deed  of  release  is  in  words  and  figures  following,  to  wit:  {setting 
out  deed  of  release  verbatim^}- 

And  these  defendants  say  that  they  are  informed  and  believe  and 
allege,  that  when  the  said  deed  was  executed,  the  said  Elizabeth  was 
perfectly  sane  and  intelligent,  and  capable  of  appreciating  the  circum- 
stances of  the  case,  and  the  interest  she  was  to  relinquish;  that  she 
and  the  said  Thomas  R.  were  made  acquainted  with  all  the  facts 
necessary  to  form  a  judgment  as  to  the  reasonableness  and  propriety 
of  their  executing  the  same,  and  that  they  did  so  freely,  voluntarily, 
and  of  their  own  accord,  and  for  the  considerations  before  stated  and 
none  other.  And  these  defendants  expressly  deny  that  said  deed  of 
release  was  executed  by  the  said  Thomas  R.  and  Elizabeth,  or  either 
of  them,  under  circumstances  of  fraud  or  duress,  and  insist  that  the 
same  was  done  by  them  freely  and  voluntarily  and  for  a  good  and 
valuable  consideration.  This  defendant,  the  said  Richard  Sullivan, 
further  says,  and  the  said  Appleton  believes  it  to  be  true,  that  after 
the  execution  of  the  said  deed  of  release,  the  said  William  Sullivan 
advanced  other  sums  of  money  to  the  said y<3^«  Z.,  and  expended 
large  sums  of  money  for  the  support  and  education  of  his  wife  and 
children,  none  of  which  were  ever  repaid  by  the  said  John  L.  or  any 
other  person;  and  on  or  about  the  twenty-seventh  day  of  September, 
A.  D.  eighteen  hundred  and  twenty-six,  the  said  Emily  Sullivan,  being 
of  full  age,  she  and  the  said  Thomas,  for  the  consideration  therein 
recited,  executed  and  delivered  to  the  said  John  L.  a  deed  of  assign- 
ment of  all  their  residuary  interest  in  said  trust  fund,  which  said  deed 

1.  The  deed  of  release  referred  to  in  the  text  is  set  out  in  full  in  the  reported 
case. 
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is  as  follows,  to  wit:  {setting  out  deed  of  assignment  verbatim)?- 
And  on  or  about  the  thirtieth  day  of  said  September^  the  said  John  L. 
executed  and  delivered  to  the  said  William  Sullivan  and  Jonathan 
Amory,  a  deed  of  release  and  discharge  of  all  the  interest  in  the  said 
fund  which  he  had,  or  to  which  he  was  entitled  under  said  last  men- 
tioned instrument  for  the  purpose  of  finally  closing  the  said  trust, 
and  disposing  of  all  the  present  and  residuary  interest  of  the  said 
John  L.,  Elizabeth,  Thomas  R.  and  Emily  in  the  fund,  and  releasing 
the  said  trustees  from  all  liability  on  account  thereof,  the  said  Eliza- 
beth and  Thomas  R.  having  previously  released  their  interest,  which 
said  last  mentioned  deed  is  in  the  words  and  figures  following,  to 
wit  {setting  out  deed  verbatim).^ 

This  defendant,  the  said  Richard  Sullivan,  iurther  says,  and  the  said 
Appleton  believes  it  to  be  true,  that  when  the  said  deed  was  executed  • 
by  the  said  Thomas  R.  and  Emily,  she  was  perfectly  sane  and  intelli- 
gent, fully  capable  to  appreciate  the  circumstances  of  the  case,  and 
the  valuable  interest  thereby  assigned;  that  they  have  been  informed, 
and  believe  and  so  allege,  that  she  and  the  said  Thomas  R.  were 
made  acquainted  with  all  the  facts  necessary  to  form  a  judgment  as 
to  the  reasonableness  and  propriety  of  their  executing  the  same,  and 
that  they  did  so  voluntarily  and  of  their  own  accord,  and  for  the  con- 
siderations therein  stated.  And  these  defendants  expressly  deny, 
upon  their  knowledge,  information  and  belief,  that  the  said  deed 
was  executed  by  the  said  Thomas  R.  and  Elizabeth,  or  either  of  them, 
under  circumstances  of  fraud  or  duress,  and  insist  that  the  same  was 
done  by  them  voluntarily  and  knowingly,  and  for  a  good  and  valuable 
consideration.  And  these  defendants  say  that,  by  the  said  several 
deeds,  the  sdad  John  L.,  Thomas  R.,  Elizabeth  and  Emily,  for  good 
and  valuable  considerations,  did  assign,  remise,  release,  and  forever 
quitclaim  unto  the  said  William  Sullivan  dind  Jonathan  Amory,  all 
their  respective  interest,  present  or  reversionary,  in  and  to  said  trust 
fund,  and  all  claims  and  demands  which  they  or  either  of  them  had 
or  could  have  against  them,  the  said  Sullivan  and  Amory,  on  account 
of  anything  done  or  omitted  to  be  done  by  them  in  the  care,  man- 
agement and  disposal  of  said  trust  fund,  or  in  any  wise  in  relation 
thereto;  and  these  defendants  insist  upon  said  releases  and  claim 
the  same  benefit  thereof  as  if  they  had  pleaded  the  same.  And  these 
defendants  say  that  for  many  years  after  the  said  Emily  executed  the 
said  deed  in  the  year  eighteen  hundred  and  twenty-six,  she  continued 
to  be  of  sane  and  intelligent  mind,  and  was  well  acquainted  with  all 
the  circumstances  relating  to  said  trust  fund,  and  the  nature  and 
effect  of  her  said  deed,  and  that  to  their  knowledge  or  belief  she 
never  repudiated  the  same,  or  denied  her  obligation  under  the  same, 
or  pretended  to  have  any  claims  or  demands  upon  the  said  trustees 
on  account  thereof;  and  these  defendants  submit  to  the  judgment  of 
this  honorable  court,  whether,  after  so  many  years  perfect  and  entire 
acquiescence  therein  by  the  said  Emily,  during  which  time  she  was 
sane  and  intelligent,  and  able  to  act  herself,  it  is  competent  for  any 

1.  The  deed  of  assignment  referred  to  2.  The  deed  of  release  referred  to  in 
in  the  text  is  set  out  in  full  in  the  re-  the  text  is  set  out  in  full  in  the  reported 
ported  case.  case. 

6  Volume  ii. 


12555. 


LACHES. 


12556. 


person,  being  or  pretending  to  be  her  guardian,  to  set  up  and  main- 
tain in  her  behalf  this  present  suit. 

[And  these  defendants  denying  all  and  all  manner  of  unlawful 
combination  and  confederacy  wherewith  they  are  by  the  said  bill 
charged,  without  this,  that  there  is  no  other  matter,  cause  or  thing  in 
the  said  complainant's  said  bill  of  complaint  contained  material  or 
necessary  for  these  defendants  to  make  answer  unto  and  not  herein  and 
hereby  well  and  sufficiently  answered,  confessed,  traversed  or  avoided 
or  denied,  is  true  to  the  knowledge  or  belief  of  these  defendants;  all 
of  which  matters  and  things  these  defendants  are  ready  and  willing 
to  aver,  maintain  and  prove  as  this  honorable  court  shall  direct,  and 
humbly  pray  to  be  hence  dismissed  with  their  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

William  Appleton. 
Richard  Sullivan.^' 

(  Verification.  )2 

II.  RAISED  BY  DEMURRER.3 

Form  No.  12556.* 

Providence,  Sc.  -  Supreme  Court, 

Appellate  Division. 
Avery  T.  Gorham     '\ 

J,     ,    .    J^^-       J  ,  I  Eq.  No.  5037. 

Frederic  C.  oayles  and  (      ^ 

Fraiik  A.  Sayles.       J 

The  demurrer  of  Frank  A.  Sayles,  one  of  the  respondents  to  the 
bill  of  Avery  T.  Gorham,  comp. 

The  respondent,  by  protestation,  not  confessing  all  or  any  of  the 
matters  and  things  in  the  bill  of  complaint  contained  to  be  true  in 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  doth 
demur  to  said  bill,  and  for  cause  of  demurrer  shows:  *  *  * 

Second.  That  it  appears  by  the  bill  that  the  complainant  has  neg- 
lected to  avail  herself  of  any  rights  which  she  might  have  had  under 
the  agreement  in  the  bill  mentioned  for  an  undue  and  unreasonable 
length  of  time,  and  that  she  has  been  guilty  of  such  laches  as  to  bar 
her  from  the  relief  prayed  by  the  bill,  or  from  any  relief  in  equity. 

By  his  attorneys, 

Edwards  and  Angell. 

(^Affidavit  and  certificate. Y 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  founcf  in  the  reported  case. 

2.  See,  generally,  the  title  Verifica- 
tions. 

3.  Demurrer  is  the  proper  method  for 
taking  advantage  of  laches  when  the 
laches  appears  upon  the  face  of  the 
other  parties'  pleading.  Scruggs  v. 
Decatur  Mineral,  etc.,  Co.,  86  Ala.  173; 
Greenlees  v.  Greenlees,  62  Ala.  330; 
Furlong  v.  Riley,  103  111.623;  Baent  v. 
Kennicutt,  57  Mich.  268;  Williams  v. 
First  Presbyterian  Soc,  i  Ohio  St.  478; 
DeWitt  V.  Miller,  9  Tex.  239;  Sheldon 


V.  Keokuk  Northern  Line  Packet  Co., 
10  Biss.  (U.  S.)  470;  Woodmanse,  etc., 
Mfg.  Co.  V.  Williams,  68  Fed.  Rep.  489. 

For  the  formal  parts  of  a  demurrer  in  a 
particular  jurisdiction  see  the  title 
Demurrers,  vol.  6,  p.  294. 

Precedent  of  demurrer  on  ground  that 
relief  asked  is  barred  by  laches,  see 
the  title  Demurrers,  vol.  6,  Form  No. 
7114. 

4.  This  demurrer  is  copied  from  the 
original  papers  in  the  case. 

5.  See  the  title  Demurrers,  vol.  6,  p. 
339,  note  3. 
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LANDLORD  AND  TENANT. 

By  Harold  N.  Eldridge. 

I.  ACTION  TO  RECOVER  POSSESSION  OF  PREMISES,  13. 
1.  Ejectment,  13. 

a.  Complaint,  13. 

b.  Summons,  14. 

c.  Warrant  of  Arrest,  14. 

d.  Docket  Entry  of  Justice,  15. 

e.  Judgment,  15. 

f.  Writ  of  Restitution,  16. 

g.  Appeal,  17. 

(i)  Allowance,  17. 

(2)  Bond  to  Suspend  Execution,  17. 

(3)  Supersedeas,  17. 

«.  Summary  Process  or  Unlawful  Detainer,  18. 

a.  Demand  or  Notice,  1 9. 

(1)  Ti?  Terminate  Tenancy,  20. 

(a)  ^7  Landlord,  20. 

aa.  Indefinite  Tenaruy,  20. 

^^.  ^^r  Nonpayment  of  Rent,  23. 
(^)  ^^  Tenant,  27. 

(2)  i^(3r  Holding  Over  After  Expiration  of  Term,  2j, 

b.  Affidavit,  29. 

c.  Counter-affidavit,  34. 

d.  Complaint,  Declaration  or  Petition,  35. 

(i)  In  General,  41. 

(2)  After  Expiration  of  Term,  42. 

(a)   Generally,  43, 

aa.  ^7  Landlord,  44. 

^^.  -5v  Agent,  54. 
(^)  /«0'  ^/  Lnquest,  55. 

(3)  After  Nonpayment  of  Rent,  56. 

(a)   Generally,  57. 
(/^)  ^^  Agent,  62. 
tf.  Notice  or  Summons,  63. 
{\)  In  General,  64. 

(a)  After  Expiration  of  Term,  64. 
d!dr.   Generally,  64. 
^^.   ^icr  yiwrv  <?/  Inquest,  69. 
(^)  After  Nonpayment  of  Rent,  70. 
(2)  Containing  Order  to  Show  Cause,  71. 
(a:)  /«  General,  71. 
(^)  After  Expiration  of  Term,  73. 
(f)  After  Nonpayment  of  Rent,  74. 
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f.  Answer  or  PleaSy  75. 

g.  Verdict,  76. 
h.  Judgment^  77. 

/.    Writ  of  Restitution,  1%. 
{i)  In  General,  79. 
(2)  After  Counter-affidavit  Filed,  83. 
/.   Affidavit  of  Appeal,  84. 
II.  ACTION  TO  RECOVER  RENT  IN  PERSONAM,  84. 
1.  Declaration,  Complaint  or  Petition,  84. 

a.  Account,  85. 

b.  Assumpsit,  86. 

(i)  By  Landlord  Against  Tenant,  86. 

(2)  By  Heir  of  Landlord  Against  Tenant,  86. 

c.  Covenant,  87. 

(i)  By  Joint  Covenantees,  88. 

(2)  Against  Executor  of  Deceased  Tenant ^  89. 

d.  Debt,  89.  • 

(i)  By  Landlord,  89. 

{a)  Against  Tenant,  90. 

(^)  Against  Assignee  of  Tenant,  90. 
(2)  By  Assignee  of  Landlord  Against  Tenant,  92. 

e.  Forms  Under  the  Codes  and  Practice  Acts,  93. 

(i)  By  Landlord,  93. 

{a)  Against  Tenant,  93. 

aa.  In  General,  93. 

bb.  Landlord  Being  a  Municipal  Corpo- 
ration, 94. 
cc.  For  Rent  of  Fishery,  95, 
dd.   Unlawful  Holding  Over,  <)^. 
(aa^  Double  Rent  for,  95. 
{bb)  On   Implied  Tenancy   Created 

h,  97- 

aaa.  In  General,  97. 
bbb.  Because  of  Insufficient 
Notice,  97. 
(Ji)  Against  Assignee  of  Tenant,  98. 
(/)  Against  Executor  of  Tenant,  99. 

aa.  For  Rent  Due  Before  Tenant's  Death, 

99- 
bb.  For  Rent  Due  After  Tenant's  Death, 
100. 
id)  Against  Guarantor  of  Tenant,  100. 

(2)  By  Agent  of  Landlord,  100. 

(3)  By  Assignee  of  Landlord,  10 1. 

(a)  Assignee  of  Reversion,  10 1, 
{U)  Assignee  of  Rent,  102. 

(4)  By  Devisee  of  Landlord,  102. 

(5)  By  Executor  of  Landlord,  103. 

(6)  By  Surety  on  Lease  Against  Principal,  103. 

(7)  By  Widow  Against  Husband's  Administrator,  103. 
».  Plea  or  Answer,  105. 
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a.  Assignment  of  Lease  Before  Rent  Due,  105. 

b.  Condition  Precedent  Unperformed  by  Landlord^  106. 

c.  Eviction^  107. 

d.  Expiration  of  Landlord' s  Interest  in  Premises,  109. 

e.  False  Representation  as  to  Fitness  of  Premises,  no, 

f.  Infancy,  in. 

g.  Payment,  112. 

h.   Possession  Withheld,   113. 

/.■  Relation  of  Landlord  and  Tenant  Did  Not  Exist,  115. 
J.   Set-off:  Failure  to  Repair,  117. 
k.    Surrender,  120. 

/.    Traverse  of  Assignment  to  Defendant,  1 20. 
m.    Want  of  Power  by  Landlord  to  Execute  Lease,  121. 
3.   Replication,  121. 

a.  To  Plea  of  Eviction,  121. 

( 1 )  Denial  of  Eviction,  121. 

(2)  Subsequent  Promise  to  Pay  Rent,  122. 

b.  Denying  Payment,  123. 
III.  DISTRESS  FOR  RENT,  123. 

1.  Replevin  of  Goods  Distrained,  124. 

a.  By  Tenant,  124. 

(i)  Replevin  Bond,  124. 

(2)  Declaration,  125. 

(3)  Plea,  125. 

{a)  Denial,  126. 

(b)  Avowry  or  Cognizance,  126. 
aa.  In  Getieral,  126. 
bb.  If  Part  of  Retit  Satisfied,  128, 
cc.  By  One  Tenant  in  Common,  128. 

(4)  Replication,  129, 

(a)   To  Avowry,  129. 

aa.  Denial,  129. 

bb.  Indebtedness  Traversed,  129. 

cc.  No   Cause  to   Suspect  Removal  of 

Goods,  130. 
dd.  No  Rent  in  Arrear,  130. 
ee.  Payment,  130. 

{ad)  Due    Landlord's     Assignee, 

130. 
(Jbb)   To  Ground  Landlord,  131. 
ff.    Tenant  Evicted,  132. 
(J>)   To  Cognizance,  133. 

aa.    That   Defendant  was    Not  Bailiff, 

133- 
bb.  Detainer  and  No  Rent  in  Arrear,  133. 

b.  By  Third  Person,  134. 

2.  Answer  of  Landlord  to  Rule  on  Sheriff  for  Money  Collected 

on  Distress  Warrant,  134. 
IV.  LIEN  FOR  RENT,  136. 

1.  Proceedings  to  Enforce  Lien,  136. 
,  a.  Affidavit,  136. 
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(i)  For  Rent,  137. 

(2)  For  Supplies  and  Advances,  1^1. 

b.  Claim,  143. 

c.  Writ  or  Warrant,  144. 

d.  Affidavit  of  Tenant,  145, 

e.  Bond  of  Tenant,  146. 

f.  Complaint,  Declaration  or  Petition,  146. 

g.  Issue  Framed,  147. 
h.  Judgment,  148. 

2.  Action  Against  Third  Person  for  Dealing  with  Property  Sub- 

ject to  Lien,  149. 

a.  Complaint,  149. 

(i)  Against  Tenant's  Factor,  150. 
(2)  Against  Tenant's  Purchaser,  150. 

{a)  In  General,  151. 

(^)  On  Promise  to  Pay  Rent,  151. 

b.  Answer  Denying  Knowledge  of  Lien,  152. 

3.  Replevin  by    Tenant's   Purchaser   Agaitist   Sheriff  Claiming 

Under  Landlords  Lien,  153. 

a.  Petition,  153. 

b.  Replication  Denying  Knowledge  of  Lien,  154. 

4.  Indictment  for  Removitig  Property  Subject  to  Lien,  155. 
V.  ACTIONS  ON  CONTRACT  OTHER  THAN  FOR  RENT,  158. 

1.  By  Landlord  Agaitist  Tenant,  158. 

a.  Failure  to  Board  Landlord,  158. 

b.  Failure  to  Make  Improvements,  158. 

c.  Failure  to  Repair,  1 60. 

(i)  Defective  Roof,  160. 
(2)  Destroyed  Premises,  160. 

d.  Failure  to  Pay  Taxes,  162. 

e.  Failure  to  Use  Premises  in  Tenant-like  Manner^  162. 
f.  Failure  Not  to  Commit  Waste,  163. 

a.  By  Tenant  Against  Landlord,  164. 

a.  Complaint,  Declaration  or  Petition,  164. 

(i)  Failure  to  Compensate  for  Repairs  Made,  164. 

(2)  Failure  to  Finish  Store  in  Manner  Agreed,  165. 

(3)  Failure  to  Make  Improvements,  165. 

(4)  Failure   to   Purchase   House   Erected  by    Tenant, 

166. 

(5)  Failure  to  Keep  Quiet  Enjoyment  Clause,  167, 

(a)  Eviction  by  Landlord,  167. 
(^)  Eviction  by  Third  Person,  i68. 

(6)  Failure  to  Repair,  170. 

(7)  Failure  to  Renew  Lease,  172. 

(8)  Failure  to  Pay  for  Surrender  of  Unexpired  Lease, 

174. 

(9)  Failure  to  Pay  Taxes,  174. 

b.  Answer  or  Plea,  175. 

(i)  Alleging  General  Performance  of  Covenant,  175. 

(2)  Alleging  Payment  for  Repairs,  175. 

(3)  Denying  Breach  of  Covenant,  176. 
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{a)  For  Quiet  Enjoyment,  176. 
{p)  For  Repair  of  Premises,  177. 

(4)  Setting  Up  Counterclaim,  177. 

(5)  Setting  Up  Right  to  Retain  Security  for  Perform- 

ance or  Condition,  179. 

VI.  Actions  in  tort,  iSi. 

1.  By  Landlord  Against  Tenant,  181. 

a.  For  Conversion  of  Articles  Connected  with  Leased  Prem- 

ises,   181. 

b.  For  Cutting  Down  and  Destroying  Timber,  181. 
a.  By  Tenant  Against  Landlord,  182. 

a.  For  Entering  and  Tearing  Down  Premises,  182. 

(i)  Complaint,  182, 

(2)  Answer  Setting  Up  License,  182. 

(3)  Replication  to  Plea  Liberum  Tenemenium  Alleging 

Tenancy,  183. 

b.  For  Negligence  in  Leasing  Premises^  184. 

(i)  Lnfected  with  Smallpox,  184, 
(2)  Having  Defective  Floor,  185. 

c.  For  Nuisance,  185. 

3.  By  Landlord  Against  Third  Person,  188. 

4.  By  Tenant  Against  Third  Person,  1 89. 

a.  For  Preventing  Removal  of  Timber,  189. 

b.  For  Trespass,  191. 

{i)  In  General,  191. 
(2)  Destroying  Pasturage,  192, 
6.  By  Third  Person  Against  Landlord,  192. 

CROSS-REFERENCES. 

For  Form  of  Plea  of  Nontenure,  see  the  title  ABA  TEMENT,  PLEAS 
IN,  vol.  I,  Form  No.  130. 

For  Form  of  Declaration  on  Contract  of  Lease  by  Landlord  to  Account 
for  Agreed  Share  of  Profits,  see  the  title  ACCOUNTS  AND 
ACCOUNTING,  vol.  i,  Form  No.  426. 

For  Forms  in  Proceedings  to  Enforce  Landloras  Lien  by  Attachment,  see  the 
title  ATTACHMENT,  ETC.,  vol.  2,  Form  No.  3210  et  seq. 

For  Form  of  Demurrer  to  Plea  for  Injunction  to  Restrain  Operation  of 
Proposed  Lease,  see  the  title  CORPORATIONS,  vol.  5,  Form 
No.  6401. 

For  Form  of  Declaration  in  Action  of  Deceit  for  Misrepresentations 
Made  to  Plaintiff  relating  to  a  Lease,  see  the  title  DECEIT 
(^ACTION  OF),  vol.  6,  Form  No.  6902. 

For  Forms  of  Indictment  for  Leasing  Premises  for  Disorderly  Pur- 
poses, see  the  titles  DISORDERLY  HOUSES,  vol.  6,  Forms 
Nos.  7695,  7696;  INTOXICATING  LIQUORS,  vol.  10, 
Form  No.  11608. 

For  Forms  relating  to  Distress  for  Rent  Generally,  see  the  title  DIS- 
TRESS, vol.  6,  p.  980. 

For  Form  of  Amicable  Action  on  Ground  Rent  Deed,  see  the  title 
FRIENDLY  SUIT,  vol.  8,  Form  No.  9742. 
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For  Form  of  Application  for  Injumtion  to  Restrain  Waste  by  Tenant 
see  the  title  INJUNCTIONS,  vol.  9,  Form  No.  10961. 

See  also  the  titles  EJECTMENT,  vol.  7,  p.  279;  ENTRY,  WRIT 
OF,  vol.  7,  p.  703;  NUISANCES;  TENANTS  IN  COM- 
MON AND  JOINT  TENANTS;  TRESPASS;  TROVER 
AND  CONVERSION;  UN  LA  WFUL  DETAINER;  USE 
AND  OCCUPATION;  WASTE;  and  the  GENERAL 
INDEX  to  this  work. 


I.  ACTION  TO  RECOVER  POSSESSION  OF   PREMISES.^ 

1.  Ejectment.2 

a.  Complaint.^ 

Form  No.  12557.* 
(N.  Car.  Code  (1883),  §  1780,  No.  i.) 

North  Carolina,  Guilford  CoMXity. 

John  Doe,  plaintiff,       ^ 

against  >•  Summary  proceedings  in  ejectment. 

Hichard  Roe,  defendant.  ) 

The  plaintiff  (or  his  agent  or  attorney,  as  the  case  may  be')  maketh  oath 
that  the  defendant  entered  into  the  possession  of  a  piece  of  land 
in  said  county  (describing  the  land)  as  a  lessee  of  the  plaintiff  (or 
of  James  Fenn,  who,  after  the  making  of  the  lease,  assigned  his  estate  to 
the  plaintiff,  or  otherwise,  as  the  fact  may  be),  that  the  term  of  the 
defendant  expired  on  the  tenth  day  oi  June,  i897,  (or  that  his  estate 
has  ceased  by  nonpayment  of  rent,  or  otherwise,  as  the  fact  may  be),  that 
the  plaintiff  has  demanded  the  possession   of  the  premises   of,  the 

1.  Proceedings  by  Landlord. — This  sec-  Illinois.  —  Starr  &  C.  Anno.  Stat, 
tion  includes  only  proceedings    by  the     (1896),  c.  80,  par.  4. 

landlord  against  the  tenant  to  recover  New  fersey.  —  Gen.    Stat.   (1895),   p. 

possession  of  the  leased  premises.    The  1916,  §  7. 

proceeding  is  either  by  ejectment  or  by  North  Carolina.  —  Code  (1883),  §  1766. 

summary   process.     See  infra.  Forms  Rhode  Island.  —  Gen.  Laws  (i8g6),  c. 

Nos.    12557    et  seq.,  12566    et  seq.,   and  269,  §  7  et  seq. 

notes  thereto.  Vermont.  — Stat.  (1894),  §  1499. 

Proceedings  by  Tenant.  —  For  proceed-  West  Virginia.  —  Code  (1891),  c.  93, 

ings  by  a  tenant  to  recover  possession  §  16. 

of   leased    premises  see   the  title    Un-  Consult  also  the  title  Ejectment,  vol. 

LAWFUL  Detainer.  7,   p.   279,   and  see   particularly  Form 

2.  iljectment  proceedings,  so  called,  No.  8146  et  seq.,  for  answers  by  tenant 
to  recover  possession  of  leased  prem-  defending  alone,  by  landlord  defending 
ises  exist  in  some  states.  They  do  not,  alone,  by  landlord  defending  with  ten- 
however,  differ  materially  from  proceed-  ant  and  by  stranger  defending  with 
ings  by  summary  process  or  unlawful  tenant. 

detainer   for   the  same   purpose.      See  3.  For  the  formal  parts  of  a  complaint, 

infra.  Form  No.  xi<^b(i  et  seq.,  and  notet,  declaration  or  petition   in  a  particular 

thereto.     The  ejectment  proceeding  is  jurisdiction    consult     the    titles    CoM- 

summary  in  its  character  and  is  wholly  plaints,  vol.  4,  p.  1019;  Declarations, 

unlike  the  common-law  action  of  eject-  vol.  6,  p.  244. 

ment.  See  also  infra.  Form  No.  12557  et  seq.. 

District  of  Columbia.  —  Comp.   Stat,  and  notes  thereto. 

(1894),  c.  38,  §  46.  4.  North  Carolina.  —  Code  (1883),  § 
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defendant,  who  refused  to  surrender  it,  byt  holds  over;  that  the  estate 
of  the  plaintiff  is  still  subsisting,  and  the  plaintiff  asks  to  be  put  in 
possession  of  the  premises. 

The  plaintiff  claims  one  hundred  dollars  for  rent  of  the  premises 
from  the  tenth  day  oi  January,  iS97,  to  the  tenth  day  oi  June,  i8P7; 
and  also  ninety  dollars  for  the  occupation  of  the  premises  since  the 
said  tenth  day  oi  June,  iS97,  to  date  hereof. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  eleventh  day  of  November^ 
1 897 

Ab'raham  Kent,  J.  P. 
b.  Summons.' 

Form  No.  12558.' 
(N.  Car.  Code  (1883),  §  1780,  No.  2.) 

(  Title  of  cause  as  in  Form  No.  12557.) 

John  Doe  (or  his  agent  or  attorney,  as  the  case  may  be)  having  made 
and  subscribed  before  me  the  oath,  a  copy  of  which  is  annexed,  you 
are  required  to  appear  before  me,  or  some  other  justice  of  the  peace 
of  said  county,  on  the  fifteenth  day  of  November,  iS97,  at  Greens- 
boro, then  and  there  to  answer  the  complaint;  otherwise  judgment 
will  be  given  that  you  be  removed  from  the  possession  of  the 
premises. 

Witness  my  hand  and  seal  this  eleventh  day  of  November,  iS97. 

Abraham  Kent,  J.  P.     (seal) 

To  Richard  Roe,  defendant. 

e.  Warrant  of  Arrest.' 

'  ^  Form  No.  12559,'' 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc. 

To  the  Sheriff  of  the  County  of  Providence,  his  Deputies,  or  to  either 
of  the  Town  Sergeants  or  Constables  in  the  County  of  Provi- 
dence, Greeting: 
(seal)     We  command  you  to  arrest  the  body  of  Richard  Roe,  of 
Providence,  in  said  county,  if  to  be  found  within  your  precinct,  and 

1767.     See  also,  generilly,  supra,  note  of  the  defendant  Richard  Roe,  with  an 

2,  p.  13.  adult  found  there,)  (or  the  said  Richard 

1.  Consult  also  the  title  Summons,  Roe  not  being  found  in  my  county,  and 
and  infra.  Form  No.  \lt27.et  seq.,  and  having  no  usual  or  last  place  of  residence 
notes  thereto.  therein,  or  no  adult  person  being  found  at 

2.  North  Carolina.  —  Code  (1883),  his  usual  or  last  place  of  residence,  by  post- 
§  1767.  See  also,  generally,  supra,  ing  a  copy  of  the  summons  and  of  the 
2,  p.  13.  oath  of  fohn  Doe,  annexed,  on  a  conspicu- 

BetTxm  of  officer,  as  set  out  in  N.  Car.  ous  part  of  the  premises  claimed). 

Code  (1883),  §  1780,  No.  4,  may  be  as  fol-  Clyde  Culp,  Constable, 

lows:  "  On  this  day  I  served  the  within  The  eleventh  day  of  November,  1897." 

summons  on  the  defendant,  A'tVAar(/^<7^,  8.  Consult  also  the  title  Arrest  in 

by  delivering  him  a  copy  thereof,  and  Civil  Actions,  vol.  2,  p.  117. 

of  the  oath  oijohn  Doe,    annexed,  (or  4.  Rhode  Island.  —  Gen.    Laws  (1896), 

by  leaving  a  copy  thereof  and  the  oath  of  c.  269,  ^  7  ^/  seq.     See  also,  generally^ 

John  Doe  at  the  usual  place  of  residence  supra,  note  2,  p.  13. 
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him  in  safe  custody  keep  to  answer  the  complaint  of  John  Doe,  of 
Providence,  in  said  county,  at  2i  District  Court  of  the  sixth  judicial  dis- 
trict, to  be  holden  at  the  Providence  County  Court-house,  in  Provi- 
dence, in  said  county,  within  and  for  said  district,  at  nine  of  the  clock 
in  the  forenoon,  on  the  twentieth  day  of  February,  a.  d.  \W8,  in  an 
action  of  trespass  and  ejectment,  for  that  the  said  defendant,  at  said 
Providence,  heretofore,  to  wit,  on  the  frst  day  of  January,  a.  d,  \W5, 
hired  of  the  plaintiff  a  certain  tenement  there  situate,  being  the 
building  numbered  1059  Washington  street,  in  the  city  of  Providence, 
for  the  term  of  three  years  then  next  ensuing,  and  thereupon  entered 
into  and  occupied  said  premises  during  the  said  term.  Yet  the  said 
defendant  holds  over  his  said  term  and  refuses  to  surrender  said 
premises  to  the  plaintiff,  but  with  force  and  arms  holds  him  out  of 
possession  thereof  And  also  for  that  the  defendant,  being  the  tenant 
under  the  plaintiff  of  the  building  numbered  1059  Washington  street, 
in  the  city  of  Providence,  has  suffered  the  stipulated  rent  for  the 
same  to  be  and  remain  due  and  in  arrears  for  the  period  of  fifteen 
days  after  demand  made  upon  him  by  the  plaintiff  for  the  same, 
whereby  the  right  has  accrued  to  the  plaintiff  to  recover  possession 
of  said  premises  discharged  from  the  lease.  Yet  the  said  defendant 
with  force  and  arms  still  wrongfully  detains  possession  of  said 
premises  from  the  plaintiff,  to  the  damage  of  the  plaintiff  (as  he 
says)  one  hundred  dollars. 

Hereof  fail  not,  and  make  true  return  of  this  writ  with  your  doings 
thereon. 

Witness,  William  H.  Sweetland,  Esq. ,  Justice  of  the  District  Court 
of  the  sixth  judicial  district,  at  Providence,  this  seventeenth  day  of 
January,  in  the  year  \Z98. 

Calvin  Clark,  Clerk. 

d.  Docket  Entry  of  Justice. 

Form  No.  12560. 

(N.  Car.  Code  (1883),  §  1780,  No.  3.) 
John  Doe, ^X^mix^,      )  Summary   proceedings    in   ejectment  for 

„ .  ,       ,  ^       ,   r     J     ^   X  (describe  the  premisesX 

Richard  Roe,  defendant.  )  ^  r  j 

Oath  of  plaintiff  (or  his  agent  or  attorney,  as  the  case  may  be')  filed  on 
the  eleventh  day  of  November,  iS97. 

Plaintiff  claims  one  hundred  dollars  for  rent,  from  October  5th,  i8P7, 
to  November  5th,  i897,  and  twenty  dollars  for  occupation  irom  Novem- 
ber 5th,  1 897,  to  November  11th,  iS97. 

Summons  issued  the  eleventh  day  of  November,  iB97,  to  Clyde  Culpy 
constable  (or  sheriff,  as  the  case  may  be). 

e.  Judgment.' 

Form  No.  12561.* 
(N.  Car.  Code  (1883),  §  1780,  No.  5.) 

1.  Consult  also  the  title  Judgments  2.  North  Carolina.  —  Code  (1883).  § 
AND  Decrees,  vol.  10,  p.  645;  and  in-  1770.  See  also,  generally,  supra,  note 
fra.  Form  No.  12645  et  seq.  2,  p.  13. 
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John  DoCy  plaintiff,       ^ 

against  >•  Summary  proceedings  in  ejectment. 

Richard  Roe,  defendant.  ) 

It  appearing  that  the  summons,  with  a  copy  of  the  oath  of  the 
plaintiff  {or  his  agent  or  attorney,  as  the  case  may  be')  was  duly  served  on 
defendant  ,*  and  whereas,  the  defendant  fails  to  appear  (or  admits  the 
allegations  of  the  plaintiff),  I  adjudge  that  the  defendant  be  removed 
from,  and  the  plaintiff  put  in  possession  of,  the  premises  described  in 
the  oath  of  the  plaintiff,  I  also  adjudge  that  the  plaintiff  recover  of 
defendant  one  hundred  dollars,  for  rent,  from  the  fifth  day  of  October, 
i897,  to  the  fifth  day  of  November,  iS97,  and  twenty-five  dollars  for 
damages  for  occupation  of  the  premises  from  the  fifth  day  of  Novem- 
ber, 1 897,  to  this  day,  axidi  fifteen  dollars  for  his  costs;  the  fifteenth 
day  of  November,  i857. 

Abraham  Kent,  J.  P. 

f.  Writ  of  Restitution.' 

Form  No.  12562.' 
(N.  Car.  Code  (1883),  §  1780,  No.  10.) 

John  Doe,  plaintiff,      ^ 

against  >•  Guilford  Connty . 

Richard  Roe,  defendant.  ) 

The  State  of  North  Carolina,  to  any  lawful  officer  of  said  county, 
Greeting: 

You  are  hereby  commanded  to  remove  Richard  Roe  from,  and  put 
John  Doe  in,  the  possession  of  a  certain  piece  of  land  (^describing 
land). 

You  shall  also  make  out  of  the  goods  and  chattels,  lands  and 
tenements,  of  said  defendant,  eighty  dollars,  with  interest  from  the 
third  ^a.y  of  August,  i897,  to  the  day  of  payment,  which  the  plaintiff 
lately  recovered  of  the  defendant  as  rent  and  damages,  and  the 
further  sum  of  seven  dollars  as  costs,  in  said  action. 

Upon  trial  by  jury,  the  judgment   as  nies  in  part  the  plaintiff's  allegations, 

set  out  in  N.  Car.  Code  (1883),  §  1780,  the  judgment  set  out  in  N.  Car.  Code 

No.  7,  is  as  follows:  (1883),  §  1780,  No.  6,  is  as  follows: 

{Commencing as  in  Form  Mo.  12^61,  and  {Commencing  as  in  Form  No.  I2j6i,  and 
continuing  down  to*)  ^' and  whereas,  the  continuing  down  to*)  "and  whereas, 
plaintiff  (or  defendant,  as  the  case  may  the  defendant  appears  and  admits  the 
be)  demands  a  trial  of  the  issues  joined  first  and  second  allegations  of  the  plain- 
by  a  jury,  I  have  caused  a  jury  to  be  tiff,  and  denies  the  residue;  and  whereas 
summoned,  to  wit:  {Here  give  the  names  both  parties  waived  a  trial  by  jury,  I 
of  the  jurors  summoned),  ixomwhovciXhe  heard  evidence  upon  the  matters  in 
following  jury  was  duly  impaneled,  to  issue,  and  find  {Here  state  the  finding  on 
wit:  {Here  state  the  names  of  the  six  jurors  the  matters  in  issue  separately).  I  there- 
impaneled),  who  find  {Here  state  the  ver-  fore  adjudge"  {continuing  and  conclud- 
dict  of  the  jury:  if  they  find  all  the  issues  ing  as  in  Form  No.  I2j6l). 
for  the  plaintiff^,  say  so;  if  any  particular  1.  For  other  writs  of  restitution  see 
issues,  say  so;  also  state  the  sums  assessed  infra,  Form  No.  I2t^%  et  seq. 
by  them  for  rent  and  for  occupation  to  2,  North  Carolina.  —  Code  (1883),  § 
trial).  Therefore,  I  adjudge"  {continu-  1770.  See  also,  generally,  jw/ra,  note 
ing  and  concluding  as  in  Form  No.  12^61).  2,   p.  13,  and  infra.    Form    No.    12648 

Where  defendant  admits  in  part  and  de-  et  seq.,  and  notes  thereto. 
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Return  this  writ,  with  a  statement  of  your  proceedings  thereon, 
3)efore  me. 

Witness  my  hand  and  seal  \.\\\%  fifth  day  of  November^  iS97. 

Abraham  Kent,  J.  P.     (seal) 

g.  Appeal.' 

(1)  Allowance. 

Form  No.  12563.* 
(N.  Car.  Code  (1883),  §  1780,  No.  8.) 

From  the  foregoing  judgment  the  plaintiff  (or  defendant,  as  the 
■case  may  be)  prayed  an  appeal  to  the  next  Superior  Court  of  said 
•county,  which  is  allowed. 

Abraham  Kent,  J.  P. 

(2)  Bond  to  Suspend  Execution. ^ 

Form  No.  12564.* 
(N.  Car.  Code  (1883),  §  1780,  No.  9.) 

We,  the  undersigned,  Samuel  Short  and  William  West,  acknowledge 
ourselves  indebted  to  John  Doe  in  the  sum  of  two  hundred  dollars: 
Witness  our  hands  and  seals,  this  ninth  day  oi  December,  a.  d.  i8P7. 

Whereas  on  th.&  fifteenth  day  of  November,  A.  d.  i8P7,  before  Abra- 
ham Kent,  a  justice  of  the  peace  for  Guilford  county,  John  Doe 
recovered  a  judgment  against  Richard  Roe  for  thirty  dollars,  and 
■eighty  dollars  damages  for  the  detention  of  said  real  estate  from  the 
third  dsij  oi  August,  A.  d.  x2>97,  to  the  third  dzy  of  October,  a.  d.  i8P7; 
and  whereas,  the  said  Richard  Roe  has  prayed  an  appeal  to  the 
Superior  Court  from  said  judgment,  and  also  asks  that  execution  on 
«aid  judgment  shall  be  suspended:  now,  therefore,  if  the  said  Richard 
Roe  shall  pay  any  judgment,  which,  in  this  or  in  any  other  action,  the 
said  John  Doe  may  recover  for  the  rent  of  said  premises  and  for  dam- 
-ages  for  detention  thereof,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

Samuel  Short.       (seal) 
William  West,     (seal) 

(3)  Supersedeas.* 

Form  No.  i  2  5  6  5 .» 
(N.  Car.  Code  (1883),  §  1780,  No.  ri.) 

The  State  of  North  Carolina,  to  any  officer  having  an  execution  in 
favor  of  John  Doe,  plaintiff,  v.  Richard  Roe,  defendant,  in  a  summary 

1.  Consult  also  the  title  Appeals,  vol.     according  to  the  facts.     N.  Car.  Code 

1,  p.  890;  and  infra.  Form  No.  12656.     (1883),  §  1780,  p.  677. 

2.  North  Carolina.  —  Code  (1883),  §  3.  Consult  also  the  title  Bonds  and 
1772.     See  also,  generally,  supra,  note     Undertakings  on  Appeal  and  Error, 

2,  p.  13.  vol.  3,  p.  833. 

If  either  party  appeals,  the  justice  4.  Consult  also  the  title  Stay  of 
must  enter   on    his   docket  an   entry     Proceedings. 
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proceeding  in  ejectment,  signed  by  Abraham  Kent^  a  justice  of  the 
peace. 

The  defendant  having  given  bond  to  me,  as  required  by  law,  on  his- 
appeal  to  the  Superior  court  of  Guilford  county,  in  the  above  case, 
you  will  stay  further  proceedings  upon  said  execution  and  immedi- 
ately return  the  same  to  me,  with  a  statement  of  your  action  under  it. 

Witness  my  hand  and  seal  this  twelfth  day  of  November^  iS97. 

Abraham  Kent,  J.  P,     (seal) 

2.  Summary  Process  or  Unlawful  Detainer.^ 


1.  Consult  also,  generally,  the  title 
Unlawful  Detainer. 

Statutory  provisions  relating  to  sum- 
mary proceedings  by  the  landlord  to 
recover  of  leased  premises  may  be 
found  in  the  following  states: 

Alabama.  —  Civ.  Code  (1896),  §  2127 
et  seq. 

Arkansas.  — Sand.  &  H.  Dig.  (1894), 
§  3448  et  seq.  See  also  infra,  note  2, 
p.  29. 

Arizona.  —Rev.  Stat.  (1887),  §  2006 
et  seq. 

California.  —  Code  Civ.  Proc.  (1897), 
§  1 1 66  et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  C1891), 
§  1973  et  seq. 

Connecticut.  —  Gen.   Stat.    (1888),   g§ 

1355.  1359- 

Delaivare.  — Rev.  Stat.  (1893),  p.  769, 
c.  loi,  §  3. 

District  of  Columbia.  —  Comp.  Stat. 
(1894).  c.  38,  §  8.     See  also  supra,  note 

2,  p.  13- 

Florida. —  Rev.  Stat.  (1892),  §  1690 
et  seq.     See  also  infra,  note  2,  p.  29. 

Georgia.  —  2  Code  (1895),  §  4813  et  seq. 
See  also  infra,  note  2,  p.  29. 

Idaho. — Rev.  Stat.  (1887),  §  <^\Qoetseq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.   57.     See  also  supra,  note  2, 

p.  13- 

Indiana. —  Horner's  Stat.  (1896),  § 
5225  et  seq. 

Iowa.  —  Code  (1897),  §  4212  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  103, 
§  99  et  seq. 

Kentucky.  —  Bullitt's  Civ.  Code 
^J.^<il),%^<i^etseq. 

Louisiana. —  Rev.  Stat.  (1897),  §  2155 
et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  94,  §  i 
etseq. 

Maryland.—  P\xh.  Gen.  Stat.  (1888), 
art-  537  §  I  et  seq.;  Laws  (1890),  c.   327. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
175,  %2  et  seq.;  Stat.  (1893),  c.  396,  §  13. 
See  infra,  note  2,  p.  20. 


Michigan.  —  Comp.  Laws  (1897),  § 
1 1 164  et  seq. 

Minnesota. —  Stat.  (1894),  §  6118  etseq. 

Mississippi.  —  Anno.  Code  (1892).  §§ 
2547  et  seq.,  4461  et  seq. 

Missouri.  —Rev,  Stat.  (1889),  §§  508^ 
et  seq. ,  6392  et  seq. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2087. 

Nebraska.  —  Comp.  Stat.  (1899),  §. 
6543  et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §§  3759 
et  seq.,  3752,  3765. 

New  Hampshire.  —  Pub.  Stat.  (1891)^ 
c.  246. 

New fersey.  —  Gen.  Stat.  (1895),  p. 
1597,  §  7  ^/  seq.  See  also  supra,  note 
2,  p.  13,  and  infra,  note  2,  p.  29. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
3345  et  seq. 

New  York. — Code  Civ.  Proc.  (1899), 
§§  2231  et  seq.,  2235. 

North  Carolina.  —  Code  (1883),  §  1766 
et  seq.     See  also  supra,  note  2,  p.  13. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6677  et  seq. 

OAjV.  —  Bates'  Anno.  Stat.  (1897),  § 
6603. 

Oklahoma.  —  Stat.  (1893),  §  4805  et 
seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3509  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1165,  §  20;  p.  I163,  §  17. 
See  also  infra,  note  2,  p.  29. 

Rhode  Island.  —  Gen.  Laws  (1896),  § 
268.     See  also  supra,  note  2,  p.  13. 

South  Carolina.  —  Laws  (1898),  p.  791; 
Rev.  Stat.  (1893),  §  1930  et  seq.  See 
also  infra,  note  2,  p.  29. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6073  et  seq. 

Tennessee. — Code  (1896),  §  5093  et 
seq. 

Texas.  —  Rev.  Stat.  {1895),  art.  2523 
et  seq. 

(/tah.  —  Rev.  Stat.  (1898),  §  3580  <?/ 
seq. 
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Vermont.  —  Stat.  (1894),  §  1560  et  seq. 
See  also  supra,  note  2,  p.  13. 

Virginia.  — Code  (1887),  §  2716.  See 
also  infra,  note  2,  p.  20. 

Washington.  —  Ballinger's  Anno. 
Codes  «&  Stat.  (1897),  §  5532  et  seq. 

West  Virgitiia.  —  Code  (1S91),  c.  93, 
§  16.     See  also  supra,  note  2,  p.  13. 

Wisconsin. — Stat.  (1898),  §  3358  et 
seq. 

Wyoming.  —  Rev.  Stat.  (1887),  §  3574 
et  seq. 

1.  Beqoisites  of  Demand  or  Notice,  Gen- 
erally. —  For  the  formal  parts  of  a  notice 
in  a  particular  jurisdiction  see  the  title 
Notices. 

Statutory  provisions  relating  to  the 
necessity,  etc.,  for  notice,  generally, 
see 

Georgia.  —  2  Code  (1S95),  §  4813. 

Indiana.  —  Horner's    Stat.    (1896),    § 
5207  et  seq. 
'  Iowa.  —  Code  (1897),  ^  4208  et  seq. 

Kansas.  — Gen.  Stat.  (1897),  c.  103,  § 
lOI. 

Louisiana. —  Rev.  Laws(i897),  §2155. 

Nebraska.  —  Comp.  Stat.  (1899),  ^ 
6546. 

Ohio.  — Ba-ics'  Anno.  Stat.  (1897),^ 
6602. 

Oklahoma.  —  Stat.  (1893),  §  4808. 

Wyoming.  —  Rev.  Stat.  (1887),  ^  3576. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  18. 

As  to  necessity  for  notice  in  case  of  a 
holding  over  without  permission,  con- 
trary to  any  other  condition  or  cove- 
nant, see 

Colorado.  — MiWs'  Anno.  Stat.  (1891), 

§  1973. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  80,  par.  9. 

Iowa.  —  Code  (1897),  §§  4208,  4210. 

Missouri.  —  Rev.  Stat.  (1889).  §  6368. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2082. 

New  Hampshire. —V-ah.  Stat.  (1891), 
c.  246,  ij  4. 

N^ew  Mexico. — Comp.    Laws   (1897), 

§§  3345,  3346. 

North  Carolina.  —  Code  (1883).  §  1766. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 
3519  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  3575. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5527. 

Wisconsin. —  Stat.  (1898),  g  3358. 

In  Tennessee,  no  notice  to  quit  need 
be  given  by  the  plaintiff  to  the  defend- 
ant, other  than  the  service  of  the  war- 


rant. Tenn.  Code  (1896),  §  5100;  Spill- 
man  V.  Walt,  12  Heisk.  (Tenn.)  574. 

A  simple  demand  for  possession  does  not 
constitute  notice  to  quit.  McLean  v, 
Spratt,  19  Fla.  97. 

Description  of  liremises.  —  Notice  must 
particularly  describe  the  premises. 
Grant  v.  Marshall,  12  Neb.  488.  But 
reasonable  certainty  will  suffice.  King 
V.  Connolly,  44  Cal.  236. 

Premises  should  be  truly  described 
in  the  notice,  however  erroneously 
they  are  described  in  the  lease.  Ger- 
lach  V.  Walsh,  41  111.  App.  83. 

A  description  of  a  certain  lot  in  which 
the  length  upon  one  street  is  errone- 
ously given,  and  upon  the  other  street 
is  only  approximately  stated,  is  not 
bad  where  defendant  is  not  misled. 
King  V.  Connolly,  44  Cal.  236. 

Misnomer  in  the  name  of  the  street 
is  immaterial  where  it  appears  that  the 
tenant  was  not  misled  by  the  misde- 
scription. Congdon  v.  Brown,  7  R.  I. 
19. 

The  words  "  the  hotel,  commonly 
called  the  '  Clinton  House  '  in  Indianola, 
Shawnee  county,  together  with  all  the 
rooms,  houses,  garden,  lots,  etc.,  used 
in  connection  therewith,"  was  held  to 
be  a  sufficient  description  of  the  prem- 
ises.    Kykendall  v.  Clinton,  3  Kan.  85. 

By  Agent  or  Attorney.  —  Notice  should 
be  signed  by  the  landlord  or  his  author- 
ized agent  or  attorney.  Ball  v.  Peck, 
43    111.    482;   Post  V.  Bohner,  23   Neb. 

257. 

And  a  notice  by  one  assuming  to  act 
as  agent,  but,  in  fact,  having  no  author- 
ity, is  not  rendered  valid,  as  a  founda- 
tion for  summary  proceedings,  by  a 
subsequent  ratification.  Pickard  v. 
Perley,  45  N.  H.  188. 

The  following  signatures  to  notices 
have  been  deemed  to  be  suflScient: 

"  C.  W.  Felton  by  H.  G.  Piatt,  Att'y." 
Felton  V.  Millard,  81  Cal.  540. 

"For  Cyrus  AI.  Hawley,  by  William 
C.  Prouty,  an  authorized  agent,"  al- 
though it  would  have  been  better  to 
have  used  "his"  instead  of  "an,"' 
Reed  v.  Hawley,  45  111.  40. 

^"■Edward  Eldridge  By  Zenas  Cobb,  his 
Attorney  in  Fact."  Eldridge  v.  Hol- 
way.  18  111.  445. 

"  The  Jersey  City  Forge  Co.,  by  B. 
Buchanan  Yale,  Prest."  Brahn  v.  Jer- 
sey City  Forge  Co.,  38  N.  J.  L.  74. 

Notice  most  be  in  the  alternative  for 
performance  of  covenant  or  possession 
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(1)  To  Terminate  Tenancy.^ 

{a)  By  Landlord. 

aa.  Indefinite  Tenancy.' 


of  premises,  if  suit  be  brought  under 
Cal.  Code  Civ.  Proc.  (1897),  §  1161. 
Opera  House,  etc.,  Assoc,  v.  Bert,  52 
Cal.  471. 

Service  of  Notice. — Where  there  are 
two  tenants,  service  must  be  made 
upon  both;  and  a  service,  when  both 
are  absent,  by  leaving  one  copy  only 
with  a  person  of  mature  age  is  defective. 
People  V.  De  Camp,  12  Hun  (N.  Y.)  378. 
See  also  the  title  Service  of  Writs 
AND  Papers. 

1.  Beqnisites  of  Notice  —  Generally.  — 
See  supra,  note  i,  p.  19. 

No  reason  need  be  alleged  lor  terminat- 
ing tenancy.  Russell  v.  Allard,  18  N. 
H.  222.  But  in  Currier  v.  Barker,  2 
Gray  (Mass.)  224,  it  was  held  that  the 
cause  for  which  the  notice  is  given  to 
terminate  a  tenancy  under  oral  lease 
should  be  stated. 

In  Creighton  v.  Sanders,  89  111.  543, 
it  was  held  that  a  notice  was  not  bad 
for  assigning  a  wrong  reason  for  ter- 
minating the  tenancy. 

"  To  leave  "  is  synonymous  with  "  to 
quit."  Douglass  v.  Anderson,  32  Kan. 
350. 

Notice  by  two  of  three  joint  lessors  will 
not  terminate  entire  tenancy.  Pickard 
V.  Perley,  45  N.  H.  188. 

2.  Bequisites  of  this  Notice,  Generally. — 
See  supra,  note  i,  this  page. 

Statutory  provisions  relating  to  notice 
necessary  to  terminate  an  indefinite 
tenancy  are  as  follows: 

Arizona.  —  Rev.  Stat.  (1887),  §2008. 

California.  —  Civ.  Code  (1897),  §789; 
Code  Civ.  Proc.  (1897),  ^  1161. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§§  1973.  1975- 

Connecticut. —  Gen.  Stat.  (1888),  §  1355 
et  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  772, 
C.  lOl,  §  14  etseq. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  38,  §§  5,  8. 

C;^(7r^«a.— 2Code(i895),  §§3132,  3133. 

Idaho.— R&v.  Stat.  (1887),  §§  2857, 
5093- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  80,  par.  5  et  seq. 

Indiana.  —  Stat.  (1896),  §  5207. 

Iowa.  —  Code  (1897),  §  2991. 

Kansas.  — Gen.  Stat.  (1897),  c.  121,  § 
6  et  seq. 


Kentucky.  —  Stat.  (1894),  §§  2292, 
2326. 

Maine.  —  Rev.  Stat.  (1883),  c.  94,  §2, 
as  amended  Stat.  (Supp.  1895),  p.  459, 
c.  94. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  53.  §  I. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
121,  §  12. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
9257, 11164. 

Minnesota.  —  Stat.  (1894),  §  5873. 

Mississippi.  —  Anno.    Code   (1892),  § 

2544- 

Missouri.  —  Rev.  Stat.  (1889),  §  6370 
et  seq. 

Montana. — Civ.  Code  (1895),  §1240; 
Code  Civ.  Proc.  (1895),  §  2082. 

Nevada.  —  Gen.  Stat.  (1885),  §§  3751, 

3763- 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  246,  §  I  ^/  seq. 

New  York.  —  Birds.  Rev.  Stat.  {1896), 
P-  3007,  §  2;  p.  3009,  §7. 

North  Carolina.  —  Code  (1883),  §  1750, 

North  Dakota.  —  Rev.  Codes  (1895), 
§  3346  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  3719^/  seq. 

Oregon. —  Hill's  Anno.  Laws  (1892), 

§  3519- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
269,  %\  et  seq. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  2755- 

Texas.  —  Rev.  Stat.  (1895),  art.  2521. 

67aA.  —  Rev.  Stat.  (1898),  §  3575. 

Virginia. — Code  (1887),  §2785. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§4569^/  seq.  5527. 

West  Virginia.  —  Code  (1891),  c.  93, 

Sis- 

Wisconsin.  —  Stat.  (1898),  §§  2183, 
2184,  3358. 

See  also  Leahy  v.  Lubman,  67  Mo. 
App.  191;  Alexander  v.  Westcott,  37 
Mo.  108;  Mone  v.  Pope,  9  Ohio  Cir.  Ct. 
168;  6  Ohio  Cir.  Dec.  384. 

Length  of  notice  must  ordinarily  be 
equal  to  the  interval  between  rent-days. 
Currier  v.  Barker,  2  Gray  (Mass.)  224. 
Thus  it  has  been  held  that,  in  a  letting 
from  month  to  month,  one  month's 
notice  in  writing  is  necessary,  and  the 
required  notice  must  be  given  at  or 
before  the  end  of  the  current  month. 
Gunn  V.  Sinclair,  52  Mo.  327. 
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In  Parsons  v.  Roumfort,  2  Pearson 
(Pa.)  8i,  it  was  held  that  a  notice  to 
quit  dated  January  i,  1870,  where  the 
lease  terminates  on  April  i,  1870,  is 
insufficient  to  satisfy  the  act  of  Decem- 
ber, 1863  (Bright.  Pur.  Dig.  Pa.  (1894), 
p.  1165,  §  20),  which  provides  that  three 
months'  notice  prior  to  the  expiration 
of  the  term  shall  be  given  before  pro- 
ceedings are  commenced.  Notice  should 
have  been  served  on  December  31, 
1869. 

One  month's  notice,  within  the  mean- 
ingof  Wis.  Rev.  Stat.,  §  2183,  is  satisfied 
when  the  notice  is  given  as  many  days 
before  the  action  as  there  are  days  in 
the  calendar  month  in  which  it  is 
given.  Minard  v.  Burtis,  S3  Wis. 
267. 

Stating  Time  of  Termination  of  Tenancy 
— Generally.  —  Notice  to  quit  must  fix  a 
day  or  time  to  quit,  at  or  after  the  ex- 
piration  of  the  required  time  of  notice, 
and  this  must  be  done  by  definitely 
naming  the  day  or  designating  such 
time  with  reasonable  exactness  and 
certainty.  Currier  v.  Barker,  2  Gray 
(Mass.)  224;  Leavitt  v.  Leavitt,  47  N.  H. 

329. 

When  by  contract  or  by  law  the  hold- 
ing is  for  certain  intervals  of  time,  as 
from  week  to  week,  from  month  to 
month  or  from  year  to  year,  the  notice 
must  be  to  quit  at  the  expiration  of  one 
of  those  terms.  Currier  v.  Barker,  2 
Gray  (Mass.)  224. 

Notice  must  specify  the  exact  day  on 
which  the  next  month  expires,  or  state 
generally  that  the  tenancy  will  be  ter- 
minated in  one  month  from  next  rent- 
day.  Wilgus  V.  Lewis,  8  Mo.  App. 
336.  But  this  does  not  prevent  a  notice 
served  July  30  to  surrender  posses- 
sion September  i  from  being  good, 
although  the  time  named  for  surrender 
is  the  day  succeeding  the  expiration 
of  month.  Drey  v.  Doyle,  28  Mo.  App. 
249.  Compare,  however,  Finkelstein  v, 
Herson,  55  N.  J.  L.  217,  where  it  was 
held  that  whenever  a  notice  to  quit  is 
necessary  to  determine  tenancy,  and  a 
day  is  named  in  notice,  it  must  be  the 
day  of  or  corresponding  to  the  day  of 
the  conclusion  of  the  tenancy,  and  a 
notice  to  quit  "at  any  other  period 
sooner  or  later  "  will  be  insufficient. 

But  a  mistake  in  the  date  of  the  ter- 
mination of  a  lease  is  not  necessarily 
fatal  where  the  proper  date  is  apparent 
upon  the  face  of  the  notice.  Wenger 
V.  Raymond,  104  Pa.  St.  33. 

Rent-day.  —  Where  rent  was  payable 


monthly,  a  notice  to  quit  one  month 
from  day  of  date  of  notice  was  held 
insufficient,  because  the  day  of  termi- 
nation was  not  a  rent-day.  The  court 
said:  "  It  is  by  no  means  necessary  to 
name  the  precise  day  and  date  on  which 
a  tenancy  is  to  expire,  in  a  notice 
to  quit,  but  it  may  be  designated  in 
general  terms  if  stated  correctly  *  *  ♦ 
If,  for  instance,  in  the  present  case,  the 
notice  to  landlord  had  been  that  the 
tenant  would  quit  the  premises  and 
terminate  his  tenancy  in  one  month 
from  the  day  when  the  rent  should  next 
become  due  and  payable,  that  would 
have  been  a  good  notice  to  terminate 
the  tenancy,  because  it  designated  a 
day  with  sufficient  certainty,  equally 
within  the  knowledge  of  the  tenant 
and  landlord."  Sanford  v.  Harvey,  H 
Cush.  (Mass.)  93. 

But  in  Michigan  notice  shall  not  be 
void  by  reason  of  its  mentioning  a  day 
for  the  termination  of  the  tenancy  not 
corresponding  to  the  conclusion  or 
commencement  of  any  such  rent  period, 
and  in  any  such  case  the  notice  shall  be 
held  to  terminate  the  tenancy  at  the 
end  of  a  period  equal  in  time  to  that  in 
which  rent  is  made  payable.  Comp. 
Laws  (1897),  §  9257. 

Illustrations.  — Where  a  tenancy  from 
month  to  month  commenced  on  the 
first  and  terminated  on  the  last  day  of 
of  the  month,  it  was  held  that  a  notice 
requiring  the  defendant  to  quit  on  the 
last  day  was  proper.  Petsch  v.  Biggs, 
31  Minn.  392. 

A  notice  to  quit  and  deliver  up  pos- 
session "  within  thirty  days  from  the 
date  hereof,  not  later  than  June  jo, 
189^,"  which  notice  was  given  on  May 
31,  1894,  was  held  good  in  Leahy  v. 
Lubman,  67  Mo.  App.  191. 

Where  the  rent  for  each  month  was 
payable  on  the  first  day  of  the  next 
month,  a  notice  given  on  January  29, 
1887,  to  quit  March  i,  1887,  was  held 
good.     Stickney   v     Burke,   64   N.    H. 

377. 

But  in  Waters  v.  Young,  11  R.  I.  1, 
where  a  tenement  was  let  by  the  month, 
to  wit,  from  December  18  to  January 
18,  it  was  held  that  a  notice  in  writ- 
ing to  terminate  the  tenancy,  which 
directed  tenant  to  vacate  on  or  before 
January  17,  was  not  a  legal  notice. 

Other  precedents  may  be  found  in 
Creighton  v.  Sanders.  89  111.  5431 
Prickett  v.  Ritter,  i6  111.  96;  Vennum  v. 
Vennum,  56  111.  430;  Thamm  v.  Ham- 
berg,  2  Brews.  (Pa.)  528. 
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Form  No.  12566.' 

(Conn.  Gen.  Stat.  (1888),  i^  1355.) 

[To  Richard  Roe,  No.  15  Insurance  Street,  Hartford,  Conn.:]^ 

I  hereby  give  you   notice  that  you  are  to  quit  possession  of  the 
(^designating  the  land,  building  or  property,  as  the  case  may  be)  now  occu- 
pied by  you  on  or  before  the  (Here  insert  the  day,  place  and  date). 
[Dated  at  Hartford,  \.\i\s>  first  day  of  May,  a.  d.  \%99. 

John  Doe^ 
Form  No.  12567.* 
(Precedent  in  Moller  v.  Barrett,  49  111.  App.  519.) 
To  N.  Moller: 

Sir:  You  will  please  take  notice  that  you  are  hereby  notified  to 
quit  and  deliver  up,  on  the  31st  da-y  oi  July,  a.d.  i2,92,  the  possession 
of  the  premises  which  you  now  hold  of  me,  situate  in  the  city  of  Men- 
dota,  county  of  La  Salle  and  State  of  Illittois,  more  particularly 
described  as  follows :  Lots  8  and  9,  in  block  53,  West's  addition  to 
Mendota;  being  at  the  end  of  the  month  of  your  tenancy. 

William  Barrett,  Landlord. 
June  28,  i892. 

Form  No.  12568.* 
(Precedent  in  Cook  z/.  Creswell,  44  Md.  595.)* 

Mr.  C.  R.  Cook.  —  As  I  am  desirous  to  have  again  and  repossess 
the  premises  and  store-house,  which  you  now  hold  of  me  as  tenant, 
I  hereby  give  you  notice  to  remove  from  and  quit  the  same  at  the 
end  of  the  year  of  our  tenancy,  which  shall  expire  on  Xht  first  day  of 
January  next. 

Dated  Port  Deposit,  this  30th  day  of  May,  i871. 

Rebecca  E.  Murphy. 
Form  No.  12569.* 

Notice. 
To  Richard  Roe: 

Please  take  notice  that  you  are  hereby  required  to  quit,  surrender 
and  deliver  up  possession  to  me  of  the' premises  hereinafter  described, 
which  you  now  hold  of  me  as  tenant,  on  or  before  X)!\^  first  dz.y  oi  Janu- 
ary, A.  D.  \Z91,  for  the  reason  that  I  intend  to  terminate  your  tenancy, 

1.  Connecticut.  —  Gen.   Stat.   (1888),  §  copy  thereof  this  ^^M  day  of  yww^,  A.  D, 
1355.     See  also,  generally,  supra,  note  189.?.               Ed.  Coleman,  Constable. 
2,  p.  20.                                                                 Fees   %j3 

2.  The  matter  enclosed  by  [  ]  will  not        Service 10 

be   found   in  the    form    given    in   the  

statute.  %45" 

3.  Illinois.  —  Starr  &  C.  Anno.  Stat.  4.  Maryland.  —  Pub.  Gen.  Laws 
(1896),  c.  80,  par.  6  et  seq.  See  also,  (r888),  art.  53,  §  6.  See  also,  gener- 
generally,  supra,  note  2,  p.  20.  ally,  supra,  note  2,  p.  20. 

Bettirn   of  service,  in   Moller   v.  Bar-  5.  In  this  case  it  was  held  that  the 

rett,  49  111.  App.  519:  notice  was  given   in   ample  time  and 

"  State  of  Illinois,    \  was  sufficiently  intelligible  and  certain. 

La  Salle  County.  )      '    \    have    duly  Cook  v.  Creswell,  44  Md.  581. 

served  the  within  notice  on  the  within  6.  Michigan.  —  Comp.  Laws  (1897),  § 

named  N.  Moller  by  reading  the  same  9257.     See  also,  generally,  supra,  note 

to   him    and  delivering  to  him  a  true  2,  p.  20. 
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and  to  repossess  myself  of  such  premises  on  the  date  above  men- 
tioned, said  premises  being  described  as  follows,  to  wit:  {describing 
premises). 

Dated  at  Stanton,  Montcalm  county,  Michigan,  the  first  day  of 
October,  a.  d.  \Z90. 

John  Doe. 
Form  No.  12570.' 
(Precedent  in  Wenger  v.  Raymond,  104  Pa.  St.  36.)' 

Middletown,  Dec.  31st,  1S8O. 
To  George  Wenger  \ 

Take  notice,  that  as  the  time  for  which  you  leased  the  house  and 
premises  you  now  occupy,  situated  on  C/'«/c'«  street,  which  was  demised 
to  you  by  [us],  will  expire  on  the  31st  day  oi  March,  \%80,  and  as  we 
are  desirous  to  have  again  and  repossess  the  same,  at  the  said 
expressed  period,  you  are  hereby  notified  and  required  to  remove 
from,  and  leave  the  same,  at  the  expiration  of  the  time  aforesaid, 

Raymond  cr*  Campbell. 
Form  No.  i  2  5  7  i  .^ 
(Precedent  in  Congdon  -j.  Brown,  7  R.  I.  19.)* 

Proi'idence,  August  16,  1S6O. 
David  A .  Brown :  — 

Sir, — You  are  hereby  notified  to  quit  the  premises  belonging  to 
me,  and  occupied  by  you,  situate  on  Pine  street.  No.  235,  at  the 
termination  of  your  present  month's  hiring,  to  wit,  on  the  oth  day  of 
September,  a.  d.  i860. 

William  G.  Congdon, 
By  his  att'ys,  Ballou  &>  Brownell. 

bb.  For  Nonpayment  of  Rent." 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  by  the  landlord,  and  received  by  the 
^(1894),  p.  1 163,  t^  17  et  seq.  See  also,  tenant,  and  in  such  terms  as  maybe 
generally,  supra,  note  2,  p.  20.  understood     by   the    tenant.      Though 

2.  In  this  case  the  mistake  in  stating  there  be  an  error  of  description,  still, 
that  the  lease  expired  in  eighteen  hun-  if  there  be  enough  in  the  notice  to  show, 
dred  and  eighty  instead  of  eighteen  with  reasonable  certainty,  that  the 
hundred  and  eighty-one  was  imma-  premises  in  question  were  the  premises 
terial,  the  mistake  being  explained  by  with  respect  to  which  the  notice  was 
the  other  dates  and  language  used  in  given,  and  the  error  is  not  adapted  to 
the  notice.  mislead,  the  notice  will  be  deemed  suf- 

3.  Rhode  Island.  —  Gen.  Laws  (1896),  ficient.  The  object  is  accomplished  if 
c.  269,  §i^/j^y.  See  also,  generally,  the  tenant  is  informed,  either  directly  or 
supra,  note  2,  p.  20.  by  necessary  implication,  that  he  is  re- 

4.  This  form  was  objected  to  when  it  quired  to  quit  the  demanded  premises." 
was  offered  in  evidence,  because  the  5.  Bequisites  of  Notice  —  Generally.  — 
premises  were  in  fact  situated  upon  See  supra,  note  i,  p.  20. 
Friendship  street  and  not  upon  Pine  Statutory  provisions  relating  to  neces- 
street.  This  variance  was  held  not  to  sity  for,  and  requisites  of,  a  notice  to 
vitiate  the  notice,  and  the  court  said:  quit  or  pay  rent,  see 

"The  law  requires  a  notice  in  writing.  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
No   particular  form   is   necessary.     It    ^  3444- 

should  be  reasonably  certain,  such  as  California. — Code  Civ.  Proc.  (1897), 
to  appear  to  be  a  notice  to  quit,  given     §  1161. 
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Form  No.  13573.' 

Los  Angeles y  Cal.,  June  1st,  i879. 
To  John  Doe: 

I  hereby  demand  of  you  to  pay  the  rent  of  the  premises  herein 
after  described,  and  which  you  now  hold  possession  of  as  my  tenant, 
and  which  is  unpaid,  to  wit,  the  sum  of  ten  dollars,  which  became 
and  was  due  from  you  as  such  rent  to  me  on  the  twenty-eighth  day 


Colorado,  —  Mills'  Anno.  Stat.  (1891), 

§  1973. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
3968. 

Florida.  —  Rev.  Stat.  (1892),  §  1751. 

Idaho.  —  Rev.  Stat.  (1887),  §  5093. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  80,  par.  8  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5211. 

Iowa.  —  Code  (1897),  §§  4208,  4210. 

Louisiana.  —  Rev.  Laws  (1897),  §  2155. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
121,  §  II. 

Michigan.  —  Comp.  Laws  (1897),  § 
II164. 

Mississippi.  —  Anno.   Code   (1892),   § 

2547- 

Missouri.  —  Rev.  Stat.  (1889),  §  6392 
et  seq. 

Montana. — Code  Civ.  Proc.  (1895),  § 
2082. 

Nevada.  —  Gen.  Stat.  (1885),  §§  3749 
et  seq.,  3759. 

New  Hampshire. —  Pub.  Stat.  (1891), 
c.  246,  §  3. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1922,  §  30.  , 

Neiv  Mexico. —  Comp.  Laws  (1897),  §§ 
3345.  3346. 

Neiv  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  3006,  §  I  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6677  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3519  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1895),  p.  1167,  §  25. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6073  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  3575. 

Virginia.  —  Code  (1887),  §  2719. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5527. 

Wisconsin. — Stat.  (189S),  §  3358. 

See  also  Toal  v.  Clapp,  64  Wis.  223. 

Length  of  Notice. —  A  notice  to  de- 
liver up  the  premises  forthwith  is  in- 
sufficient, because  a  notice  of  fourteen 
days  is  provided  for  in  such  case  before 
complaint  can  be  brought.  And  the 
fact  that  the  complaint  was  not  com- 


menced until  after  the  expiration  of 
fourteen  days  from  the  service  of 
notice  does  not  help  out  the  complaint. 
Oakes  v.  Munroe,  8  Cush.  (Mass.)  282. 

But  see  Chamberlin  v.  Brown,  2- 
Dougl.  (Mich.)  120  (approved  in  Hogsett 
V.  Ellis,  17  Mich.  351),  where  a  statutory 
provision,  that  landlord  should  demand 
possession  of  premises  in  writing  from 
his  tenant  at  least  twenty  days  before- 
summary  proceedings  to  recover  pos- 
session, was  held  satisfied  by  a  demand 
requiring  tenant  to  quit  premises  in  ten. 
days,  served,  however,  twenty  days 
before  proceedings  instituted. 

See  also  Burns  v.  Bryant,  31  N.  Y.. 
453;  People  V.  Schackno,  48  Barb.  (N. 
Y.)  551. 

There  is  no  prescribed  form  of  notice- 
by  the  New  Jersey  statute.  It  must  be 
given  to  the  tenant  from  whom  the  rent, 
is  due  by  the  person  who  is  entitled  to 
receive  such  rent,  or  his  agent.  It  must 
be  a  demand  for  the  rent,  and  it  must 
state  the  amount  due  and  for  what 
premises  it  is  due.  It  must  show  who^ 
is  the  landlord  and  require  the  payment 
of  the  rent  to  him  within  three  days  of 
its  service.  MuUone  v.  Kline,  55  N.  J. 
L.  479. 

Alternative  Notice.  —  A  notice  is  de- 
fective which  demands  payment,  but 
fails  to  demand  as  an  alternative  the 
possession  of  the  premises.  People  v. 
Gross,  50  Barb.  (N.  Y.)  231. 

Amount  Demanded.  —  Demand  need, 
not  be  for  full  amount  due.  Sheldon 
V.  Testera,  21  Misc.  Rep.  (N.  Y.  Su- 
preme Ct.)  477. 

Personal  Demand.  —  The  demand  re- 
quired by  the  statute  in  place  of  a. 
three  days'  notice  must  be  a  personal 
one.  Metzger  v.  Schnabel,  23  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  698. 

1.  California.  —  Code  Civ.  Proc. 
(1897),  §  1 161.  See  also,  generally^ 
supra,  note  5,  p.  23. 

The  notice  given  in  the  text  is  sub- 
stantially that  found  in  Newman  v. 
Bird,  60  Cal.  372,  which  was  sustained 
as  sufficient  against  the  objection  that 
it  was  too  indefinite. 
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of  April,  i879,  for  the  month  commencing  on  the  twenty -eighth 
day  of  March  and  ending  on  the  twenty-eighth  day  of  April  aforesaid, 
and  the  sum  of  ten  dollars,  which  became  due  from  you  as  such  rent 
to  me  on  the  twenty-eighth  day  of  May,  a.  d.  i875,  for  the  month 
commencing  on  the  twenty-eighth  day  of  April  and  ending  on  the 
twenty-eighth  day  of  May  aforesaid,  making  a  total  sum  of  rent  now 
due  and  unpaid  of  twenty  dollars, 

Richard  Roe. 
Form  No.  12573.' 

Jacksonville,  Fla.,  May  J^,  iS96. 
To  Richard  Roe, 

10  Main  Street,  Jacksonville,  Florida: 
You  are  hereby  notified  that  you  are  indebted  to  me  in  the  sum  of 
one  hundred  dollars,  for  the  rent  and  use  of  the  premises  (describing 
premises),  Duval  county,  state  of  Florida,  now  occupied  by  you, 
and  that  I  demand  the  payment  of  the  said  rent  or  the  posses- 
sion of  said  premises  within  three  days  from  the  date  of  this  notice, 
to  wit,  on  or  before  the  seventh  day  of  May,  a.  d.  1W6. 

John  Doe. 
Form  No.  12574.' 
(Precedent  in  Woods  v.  Soucy,  166  111.  411.) 

To  the  legal  representative  of  Mary  Hill,  lessee  in  the  lease  granted 
by  the  supervisor  of  said  village,  etc.,  dated  June  28,  184I,  and 
to  all  claiming  under  said  lease: 

You  are  hereby  notified  that  in  consequence  of  your  default  in 
paying  the  yearly  rent  due  under  said  lease  of  the  premises  now 
occupied  by  you,  being  lot  No.  S  of  said  commons  of  the  village  of 
Cahokia,  in  said  St.  Clair  county,  (for  a  more  particular  description 
of  said  premises  reference  being  had  to  said  lease  and  to  the  plat 
of  the  subdivision  of  survey  No.  Ill,  recorded  in  the  office  of  the 
recorder  of  said  St.  Clair  county,  Illinois,  in  book  M  oi  deeds,  on 
page  ii,)  I,  Clovis  Soucy,  supervisor  of  said  village  and  of  said  com- 
mons, have  elected  to  determine  your  lease,  and  you  are  hereby  noti- 
fied to  quit  and  deliver  up  possession  of  the  same  to  me  within  ten 
days  of  this  date. 

Dated  March  11th,  iSSl. 

Clovis  Soucy,  Supervisor,  etc. 

Form  No.  i  2  5  7  5  .^ 

Charlestown,  August  2nd,  iSSl. 
To  John  T.  Barker: 

You  being  in  possession  of  a  long  wooden  building,  called  a  bowl- 
ing-alley, situated  and  being  near  the  Neck  Tavern,  so  called,  in  the 

1.  Florida.  —  Rev.  Stat.  (1892),  g  1751.  Statutory  form  of  notice  to  quit  is  pre- 
See  also,  generally,  supra,  note  5,  scribed  in  Starr  &  C.  Anno.  Stat.  111. 
p.  23.  (1896),  c.  80,  par.  9. 

2.  Illinois.  —  Kurd's  Stat.  (1895),  p.  3.  Massachusetts.  —  Pub.  Stat.  (1882), 
976,  §  9;  Starr  &  C.  Anno.  Stat.  (1896),  c.  121,  ^  ir.  See  also,  generally,  supra, 
c.  80,  par.  9.    See  also,  generally,  j«/ra,  note  5,  p.  23. 

note  5,  p.  23.  The  substance  of  this  form  will  be 
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city  of  Charlestown  aforesaid,  are  hereby  notified  to  quit  and  deliver 
up  to  us  the  premises  aforesaid,  upon  the  sixteenth  day  of  said 
month,  for  failure  to  pay  rent  falling  due  on  \\i^  first  day  of  August^ 
i851.  Hereof  fail  not,  or  we  shall  take  a  due  course  of  law  to  eject 
you  from  the  same.  Currier  &*  Dutton. 

Witness :  Jerome  Davis. 

Form  No.  12576.' 

(Precedent  in  Condon  v.  Barr,  47  N.  J.  L.  114.) 
[To  Margaret  Barr{\^ 

You  are  hereby  notified  to  pay  to  me  the  sum  of  %220,  rent  due  me 
for  the  use  of  the  house  and  lot  rented  by  you  of  me  and  now  occu- 
pied by  you,  situated  on  the  south  side  of  City  alley,  near  Somerset 
sir&Qt,-  New  Brunswick,  New  Jersey,  and  you  ar,e  required  to  pay  said 
rent  in  three  days  from  the  date  of  service  or  to  deliver  possession 
of  said  premises  to  me. 

[Dennis  Condon. 

September  3,  i85.^.]2 

State  of  New  York,  \ 

'  y  ss. 


Form  No.  12577.^ 


County  of  Suffolk. 
John  Doe,  landlord, 

against 
Richard  Roe,  tenant. 

Take  notice,  that  you  are  justly  indebted  unto  me  In  the  sum  of 
one  hundred  dollars  for  rent  of  (^Here  describe  pretnises  leased^  from 
June  1,  iS96,  to  August  1,  iS96,  which  you  are  required  to  pay  on  or 
before  the  expiration  of  three  days  from  the  day  of  the  service  of  this 
notice,  or  surrender  up  the  possession  of  the  said  premises  to  me,  in 
default  of  which  I  shall  proceed  under  the  statute  to  recover  the 
possession  thereof. 

Dated  this  second  dsLy  of  August,  i896. 

John  Doe,  Landlord. 

To  Richard  Roe,  tenant,  in  possession  of  the  premises  above 
described. 

Form  No.  12578.^ 

To  Richard  Roe,  Pierre,  South  Dakota : 

For  the  nonpayment  of  rent  you  are  nereby  notified  to  quit  and 
vacate  the  premises  now  occupied  by  you  and  situated  on  {describing 
premises)  within  three  days  after  the  service  of  this  notice,  unless  you 
pay  fifty  dollars,  rent  now  due,  within  that  time. 

Dated  at  Pierre,  South  Dakota,  the  second  day  oi  January,  iS90. 
I  John  Doe. 

found   in   Currier   v.    Barker,   2   Gray  2.  The  matter  enclosed  by  []  will  not 

(Mass.)  224.     The  form  set  out  in  the  be  found  in  the  reported  case, 

reported  case  was   held  bad,    but  the  3.  N'ew    York.  —  Code     Civ.     Proc 

form  above  has  been  framed  to  meet  (1899),    §   2231.      See   also,    generally, 

the  objections  of  the  court  in  that  case,  supra,  note  5,  p.  23. 

1.  New  Jersey. — Gen.  Stat.  (1895),  p.  4.  NorthDakota. —  Rev.  Codes  (1895), 

1922,  S  130.     See  also,  generally,  supra,  §  6677. 

note  5,  p.  23.  South  Dakota.  —  Dak.    Comp.    Laws 
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Form  No.  12579.' 

To  Richard  Roe : 

You  are  hereby  notified  and  required  to  pay  to  me  the  rent  now 
owing  and  payable  from  you  to  me,  to  wit,  the  sum  of  one  hundred 
dollars  as  rent  for  those  certain  premises  described  as  follows, 
to  wit:  {describing  premises)  or  to  surrender  the  above  described 
premises  to  me. 

And  you  are  hereby  further  notified  that,  if  this  notice  shall  have 
remained  uncomplied  with  for  the  period  of  three  (3)  days  after  service 
thereof  upon  you,  you  will  be  guilty  of  unlawful  detainer  and  be 
liable  to  an  action  of  unlawful  detainer. 

Dated  at  Seattle,  Washington,  this  third  day  of  May,  iS96. 

John  Doe. 

(F)  By  Tenant. 

Form  No.  12580.* 
John  Doe,  Landlord : 

Please   take  notice  that   I  will  quit  possession   of    the  following 
described  premises  (^describing premises'),  which  I  now  hold  of  you  as 
tenant,  on  the  second ddiy  oi  January,  a.  d.  \%99. 
Dated  this  first  day  oi  January,  a.  d.  i2>98. 

Richard  Roe,  Tenant, 

(2)  For  Holding  Over  After  Expiration  of  Term.^ 

(1887),   §   6073.      See   also,    generally,  Oregon.  —  Hill's  Anno.  Laws  (1892)1 

supra,  note  5,  p.  23.  §  35^9  ^'  J^?- 

1.  Washington.  —  Ballinger's    Anno.  Pennsylvania.  —  Bright.     Pur.     Dig. 
Codes  &  Stat.  (1897),  §  5527.     See  also,  (1896),  p.  1163,  §  17  et  seq. 
generally,  supra,  note  5,  p.  23.  South    Dakota. — Dak.    Comp.  Laws 

2.  Maryland.  —  Pub.     Gen.     Laws  (1887),  §§  6073,  6074. 

(1888),  art.  53,  g  7.  Texas.  —  Rev.  Stat.  (1895),  art.  2519. 

3.  Bequisites  of  Notice  —  Generally. —  When  Given.  —  It  is  immaterial 
See  supra,  note  i,  p.  19.  whether  notice  be  given  before  or  after 

Statutory  provisions   relating  to  this  expiration  of  the  term.     Thus,  a  notice 

notice  are  as  follows:  served  on  the  31st  of  May,  where  the 

Alabama.  —  Civ.  Code  (1896),  §  2127.  term  expired  on  the  30th  of  June,  and 

Arizona.  —  Rev.   Stat.  (1887),  §  2006.  action    was  commenced    on    the  2d  of 

Connecticut.  —  Gen.    Stat.    (1888),    §  July,  was  held  sufficient.     Lentzey  v. 

1355.  Herchelrode,  20  Ohio  St.  334. 

Delaware.  —  Rev,  Stat.  (1893),  c.  loi.  Length  of  Notice.  —  An  action  com- 

§§  2,  14.  menced  on  the  third  day  after  the  serv- 

lowa.  —  Code  (1897),  ^P  4208,  4210.  ice  is  premature:  the  tenant  is  entitled 

Louisiana.  —  Rev.Laws  (1897),  t^ 2155.  to  the   whole   of    that    day.     Dale    v. 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Doddridge,  9  Neb.  138. 

art.  53,  §  I.  Notice  to  leave  premises  forthwith  is 

New  Hampshire. — Pub.  Stat.  (1891),  bad.  Connell  v.  Chambers,  22  Neb. 
c.  246,  §  5.                                                        ■  302. 

N'ew  Jersey.  —  Gen,    Stat.    (1895).   p.  Insufficient  notice  is  waived  if  defend- 

1922,  §  30.  ant  proceeds  to   trial.     Dale  v.  Dodd- 

New  Mexico.  —  Comp.   Laws  (1897),  ridge,  9  Neb.  138. 

§§  3345.  3346-  When  Served, —  Notice  may  be  served 

North  Carolina. — Code  (1883),  §  1766.  either   before    or   after    expiration    of 

North  Dakota. — Rev,  Codes  (1895),  §  term.     Hawley   v,    Robeson,   14   Neb, 

6677  et  seq,  435;  Connell  v.  Chambers,  22  Neb.  302. 
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Form  No.  1258X.' 

To  Richard  Roe^  Tenant: 

You  are  hereby  notified  to  quit  and  leave  the  following  described 
premises,  to  wit,  {describing  premises),  for  the  possession  of  which  an 
action  is  about  to  be  brought  by  me,  the  landlord  thereof. 

Dated  this  third  ^zy  oi  January^  \W2. 

John  Doe,  Landlord. 

Form  No.  12582.* 

(Precedent  in  Cummings  v.  Winters,  19  Neb.  720.) 

To  Arthur  Cummings  — 

I  hereby  notify  you  to  leave  the  premises  now  occupied  by  you, 
to  wit:  The  N.  E.  i-^  of  section  28,  T.  7,  R.  T?  If  you  fail  to  com- 
ply with  this  notice  within  three  days  after  the  service,  I  shall  insti- 
tute legal  proceedings  to  claim  [obtain]  possession  of  said  premises. 

John  Winters, 
By  L.  G.  Hurd,  His  Attorney. 

Form  No.  12583.* 
(Precedent  in  Adams  v.  Decker,  11  N.  J.  L.  86.) 

Crowell  A  dams : 

Please  to  take  notice  that  I  do  hereby  require  and  demand  of  you 
to  quit  and  deliver  up  to  me  the  possession  of  the  messuage,  farm, 
and  tract  of  land,  now  in  your  possession,  and  wherein  and  whereon 
you  live,  which  you  have  held  under  me,  and  your  term  wherein  has 
expired,  or  you  will  be  proceeded  against  as  a  person  guilty  of 
unlawful  detainer. 

Dated  January  the  28th,  iS28. 

Bow.  Decker. 

Form  No.  12584.* 

To  Richard  Roe,  of  Concord,  in  the  county  of  Merrimac. 

Take  notice  that  you  are  required  to  quit  and  deliver  up  to  me, 
on  the  eighth  day  oi  January,  iS90,  the  possession  of  premises,  with 
the  appurtenances,  which  you  now  hold  or  claim  to  hold  of  me,  situate 
in  Concord,  in  said  county,  known  as  {describing premises). 

Dated  the  ^rst  day  oi  January,  iS90. 

John  Doe. 

No  farther  notice  after  termination  is  2.  Nebraska.  —  Comp.  Stat.  (1899),  g 

necessary  to  give  the  justice  jurisdic-  6546.     See  also,  generally,  supra,  note 

tionof  the  summary  proceedings,  where  3,  p.  27. 

the  proper  notice   necessary  to  termi-  3.  This  notice  was  held  to  sufficiently 

nate  the  tenancy  has  been  given  before  describe  the  premises, 

termination.      Morris  Canal,  etc.,  Co.  4.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 

V.  Mitchell,  31  N.  J.   L.  99;  Tounly  v.  1596,  §  5.'    See  also,  generally,  supra, 

Rutan,  21  N.  J.  L.  674.  note  3,  p.  27. 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  103,  6.  New  Hampshire.    —    Pub.    Stat. 

§  loi.     See  also,  generally,  supra,  note  (1891),  c.  246,  §  ^et  seq.     See  also,  gen- 

3,  p.  27.  erally,  supra,  note  3,  p.  27. 
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Form  No.  12585.' 
To  Richard  Roc. 

Sir:  I  wish  you  to  leave  the  following  described  premises,  now 
in  your  occupation,  situated  in  the  village  of  Lima,  county  of  Allen, 
and  state  of  Ohio,  and  known  as  (describing  premises'),  together  with 
the  lot  of  land  on  which  said  house  is  situated. 

Your  compliance  with  this  notice  within  three  days  after  its  service 
will  prevent  any  legal  measures  being  taken  by  the  undersigned  to 
obtain  possession. 

Yours  respectfully, 

John  Doe. 
Dated  this  fourth  day  oi  January,  a.  d.  i^90. 

b.  Affidavit.' 


1.  Okio.—Ba.tQs'  Anno.  Stat.  (1897), 
§  6602.     See  also,  generally,  supra,  note 

3.  P-  27. 

2.  Beqaisites  of  Affidavit  —  Generally. 

—  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

Statutory  Provisions.  —  For  statutory 
provisions  relating  to  affidavits  for  the 
institution  of  summary  process  pro- 
ceedings see 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§3448. 

Florida.  —  Rev.  Stat.  (1892),  §  1752. 

Georgia. — 2  Code  (1895),  §  4813. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1922,  §  30  <f/  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1167,  §25. 

South  Carolina.  —  Laws  (1898),  p.  791; 
Rev.  Stat.  (1893),  §  1930  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  18. 

Formerly  in  Illinois  an  affidavit  on 
the  part  of  the  complainant  was  neces- 
sary to  give  the  court  or  justice  of  the 
peace  jurisdiction.  Stolberg  v.  Ohn- 
macht,  50  111.  442.  But  this  does  not 
seem  to  be  required  under  the  present 
practice.  See  Starr  &  C.  Anno.  Stat. 
(1896).  c.  57,  par.  5. 

By  Whom  Made.  —  Administrator  may 
make  the  affidavit.  Moody  v.  Ronald- 
son,  38  Ga.  652. 

Chairman  of  the  board  of  trustees 
can  make  the  affidavit.  Godfrey  v. 
Walker.  42  Ga.  562. 

Defendant's  Name.  —  In  Lockett  v. 
Usry,  28  Ga.  345,  a  blank  in  the  affi- 
davit where  the  name  of  the  defendant 
should  appear  was  held  to  be  fatal. 

Description  of  Premises.  —  "A  house 
and  lot  a.t  East  Point  in  said  county  and 
state,  it  being  the  place  where  J.  D. 


Thompson  now  resides,"  is  a  sufficient 
description.  Thompson  v.  Chapmen, 
57  Ga.  16.  But  in  Orme  v.  King,  60 
Ga.  523,  the  following  description  was 
held  to  be  insufficient:  "The  following 
tractor  parcel  of  land,  to  wit, y?/(y acres 
of  what  is  known  as  Elliott's  Bluff,  a 
survey  of  land  situate  on  the  south 
side  of  Crooked  River ,  in  GzwaVw  county, 
Georgia." 

See  also  supra,  note  I,  p.  19,  re- 
lating to  description  of  premises  in 
notice. 

Amonnt  unpaid  and  the  time  when  due 
should  be  stated.  Layton  v.  Dennis, 
43  N.  J.  L.  380.  But  see  Lamar  v. 
Sheppard,  84  Ga.  561,  to  the  effect  that 
the  amount  of  rent  due  and  unpaid  need 
not  be  specified  in  the  affidavit. 

A  statement  that  the  tenant  is  justly 
indebted  to  the  landlord  in  a  specified 
amount  of  rent  is  equivalent  to  stating 
that  the  rent  is  due.  Wright  v.  Haw- 
kins,  68  Ga.  828. 

A  statement  in  an  affidavit  that  the 
amount  specified  is  due  for  the  rent 
pursuant  to  an  agreement  by  which  the 
premises  were  "let,"  accompanied  by  a 
statement  that  defendant  holds  over 
and  continues  in  possession,  has  been 
held  to  be  equivalent  to  stating  that  the 
amount  is  due  pursuant  to  an  agreement 
under  which  the  premises  are  "held," 
as  required  by  the  statute.  People  v. 
Lamb,  10  Hun  (N.  Y.)  348. 

Statement  of  Service  of  Notice.  —  An 
affidavit  which  sets  forth  that  the 
notice  of  rent  in  arrears  was  served  on 
defendant  "  by  affixing  a  copy  of  such 
notice  to  the  door  of  said  demised 
premises  occupied  by  said  Philip  A. 
Scheifele,  it  being  impossible  to  make 
service  personally  or  by  leaving  with  a 
member  of  his  family,"  is  insufficient. 
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It  is  for  the  justice  to  determine,  upon 
the  facts  stated  in  the  affidavit,  whether 
the  ordinary  method  of  service  may 
lawfully  be  dispensed  with.  Scheifele 
V.  Irving,  53  N.  J.  L.  180. 

See  also,  generally,  the  title  Service 
OF  Writs  and  Papers. 

Statement  of  Tenancy.  —  That  "  depo- 
nent leased  said  premises  to  said  Steffens 
by  the  month,  to  commence  on  the  ist 
of  May  last,  at  the  monthly  rent  of 
$/o,"  was  held  to  be  a  sufficient  state- 
ment of  tenancy.  Steflfens  v.  Earl,  40 
N.  J.  L.  128. 

Without  Permission.  —  Affidavit  is  not 
defective  in  failing  to  state  that  the 
tenant  held  over  and  continued  in  pos- 
session without  the  permission  of  land- 
lord.    Moore  v.  Smith,  56  N.  J.  L.  446. 

Facts  and  Not  Concltisions  Alleged. — 
An  affidavit  by  landlord  ''  ihnlE^ory 
Fowler,  his  tenant,  holds  over  and  con- 
tinues in  possession  of  the  house  and 
lot  heretofore  leased  to  him,  situated, 
etc. ,  the  term  of  the  said  Emory  Fowler 
having  expired,  and  the  said  Sarah  Roe 
having  demanded  possession,"  etc.,  is 
insufficient,  because  it  states  conclu- 
sions from  facts  not  disclosed.  Fowler 
V.  Roe,  25  N.  J.  L.  549. 

It  is  not  the  statement  of  a  legal  con- 
clusion which  invalidates  the  affidavit, 
but  the  absence  of  a  statement  of  the 
facts  upon  which  such  conclusion  is 
grounded;  and  therefore,  where  an  affi- 
davit sets  out  facts  with  affiant's  con- 
clusions, the  conclusions  are  immate- 
rial and  do  not  affect  the  affidavit  in 
any  way.  Steffens  v.  Earl,  40  N.  J.  L. 
128.  See,  further,  Wooley  v.  Lane,  51 
N.  J.  L.  504;  Lloyd  v.  Richman,  57  N. 
T.  L.  385. 

Precedents.  —  In  Werner  v.  Footman, 
54  Ga.  12S,  the  affidavit  made  by  an 
administrator,  the  landlord,  to  recover 
possession  of  leased  premises,  was  as 
follows: 
*' Georgia — Chatham  County: 

Robert  H.  Footman,  administrator  of 
the  estate  of  Thomas  Clark,  deceased, 
comes  before  the  undersigned,  the 
judge  of  the  «V)/ court  of  Savannah,  and 
deposes  that  Charles  Werner,  of  said 
city,  rented  from  him  lor  one  year,  from 
the  8th  day  of  February,  a.  d.  i875>,  to 
the  8th  day  of  February,  A.  D.  187^,  all 
that  lot  of  land  in  the  city  of  Savannah 
known  in  the  plan  of  said  city  as  lot 
number  {20)  twenty,  Crawford  ward, 
at  and  for  the  rent  of  %i^o.oo  per  an- 
num, and  with  the  privilege  of  remov- 
ing  from    the   said   lot,   within   ninety 


days  from  the  expiration  of  the  said 
tenancy,  such  improvements  as  might 
be  thereon  at  the  time  of  such  expira- 
tion, except  fences,  which  said  period 
of  ninety  days  expired  on  the  qth  day 
oiMay,  A.  D.  187^.  And  the  deponent 
further  says  that  the  said  Charles  Wer- 
ner refuses  to  deliver  possession  of  the 
premises  to  him,  and  that  he  therefore 
prays  that  a  writ  of  possession  may  be 
issued,  as  by  law  in  such  cases  made 
and  provided.  R.  H,  Footman. 

Sworn  and  subscribed  before  me, 
this  6th  day  oi  June,  a.  d.  187^. 

W.  S.  Chisholm,  Judge." 

In   People  v.  Lamb,  10  Hun  (N.  Y.) 
348,  complainant's  affidavit  was  as  fol- 
lows: 
"  Onondaga  County,  | 

City  of  Syracuse,     \ 

Margaret  Lamb,  of  Syracuse,  in  said 
county,  being  duly  sworn,  says,  that 
she  is  the  rightful  owner  of  the  prem- 
ises hereinafter  mentioned,  and  en- 
titled to  the  possession  thereof;  and 
that  Edward  Hughes  is  justly  indebted 
unto  said  Margaret  Lamb  in  the  sum  of 
fifteen  dollars  due  the  ist  day  of  August, 
1876,  for  the  rent  of  a  house  and  prem- 
ises known  as  No.  i6j,  on  East  Wash- 
ington street,  in  Syracuse ziox^ssXA;  that 
she  has  demanded  the  said  rent  from 
the  said  Hughes,  who  has  made  default 
in  the  payment  thereof  pursuant  to  the 
agreement  under  which  said  premises 
were  let,  and  that  he  holds  over  and 
continues  in  possession  of  the  same 
without  the  permission  of  the  landlord, 
after  default  as  aforesaid. 

her 
Margaret   X    Lamb. 
mark 

Sworn  to  this  77/A  day  of  August^ 
1876,  before  me, 

H.  Wheaton,  Justice." 

In  Brahn  v.  Jersey  City  Forge  Co., 
38  N.  J.  L.  74,  a  sufficient  affidavit  in 
summary  proceedings  under  the  land- 
lord and  tenant  act  is  set  out  in  sub- 
stance. 

Amendment.  —  In  Cannon  v.  Ryan,  49 
N.  J.  L.  314,  it  was  held  that  an  affi- 
davit alleging  the  giving  of  notice  on 
March  14  (which  was  a  Sunday)  could 
not  be  amended  at  the  trial  on  the 
ground  that  this  was  a  clerical  error. 
The  court  said:  "  No  power  is  given  by 
statute  to  amend  it.  It  is  a  sworn  state- 
ment of  fact,  upon  which  the  issuance 
of  the  summons  and  the  subsequent 
proceedings  rest.  No  new  affidavit  can 
be  injected  into  the  case  at  the  trial." 
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Form  No.  12586.' 

(^Title  of  court  and  cause,  and  venue  as  in  Form  No.  3531.) 
John  Doe.,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says:  That  he  is  the  plaintiff  in  the  above  entitled  action;  that  he  is 
lawfully  entitled  to  the  possession  of  the  lands  (or  tenements  or  other 
possessions),  mentioned  in  the  annexed  complaint  or  statement  in 
writing  signed  by  him  and  this  day  filed  in  the  office  of  the  clerk  of 
the  Circuit  Court  of  said  Pulaski  c.o\xx\X.y\  and  that  Richard  Roe.,  the 
defendant  in  the  above  entitled  cause,  unlawfully  detains  said  lands 
(or  tenements  or  other  possessions),  after  lawful  demand  therefor  made 
upon  him,  the  said  Richard  Roe.,  by  the  said  John  Doe. 
{Signature  and  jurat  as  in  Form  No.  2531.') 

Form  No.  12587.* 
Ccfunty  of  D^uvai.  \  ^^^^^^  ^^^  County  Judge,  Duval  Cownty,  Florida. 
Before  me  came  John  Doe,  who,  being  duly  sworn,  says  that  he  is 
the  owner  of  certain  premises  {describing  theni)  situate  in  said  county; 
that  Richard  Roe  rented  said  premises  and  agreed  to  pay  a  monthly  rent 
of  ./?/'/>' dollars  therefor  in  advance;  that  the  ^zx^l  Richard  Roe  has 
not  paid  said  rent  for  the  month  of  May;  that  the  said  deponent  has 
made  demand  in  writing  for  the  said  rent  or  the  possession  of  premises, 
and  that  said  demand  was  made  more  than  three  days  before  this 
date,  by  leaving  a  copy  thereof  at  the  place  of  residence  of  said 
Richard  Roe. 

John  Doe. 
Sworn  to  and  subscribed  before  me  t\i\%  fifth  day  of  May.,  iS90. 

Samuel  Smith,  County  Judge. 

Form  No.  12588.' 

(Precedent  in  Hitch  v.  Frasier,  75  Ga.  880.)* 
Georgia —  Ware  County. 

Personally  appeared  before  me,  M.  L.  Mershon,  judge  of  the 
Superior  Court,  of  the  Brunswick  circuit,  S.  W.  Hitch,  who  on  oath 
says  that  he,  A.  A.  Hitch,  C.  F.  Hitch,  R.  T.  Hitch,  M.  M.  Sweat, 
A.  Hughes  dind  N.  Hitch,  are  the  owners  of  a  certain  house  and  parcel 
of  land  in  Camden  county,  Georgia,  said  house  and  land  being  a 
portion  of  the  Colerian  tract  of  land,  between  Flat  Branch  and  G.  A. 
Mallefs  land,  and  whereon  Amos  Frasier  now  resides;  that  in  the 
year  \Z82,  deponent  leased  said  land  and  appurtenances  to  said  Amos 
Frasier  for  the  year  i8<?^;  that  said  Amos  Frasier  is  the  tenant  of 
deponent  as  aforesaid,  and  that  said  lease  expired  on  the  31st  Decem- 

1.  ^r>§a«jaj-.~Sand.&H.  Dig. (1894),  2.  /%riV/a.  — Rev.  Stat.  (1892),  §  1752. 

§3448.     See  also,  generally,  J«/ra,  note  See    also,    generally,    supra,    note    2, 

2,  p.  29.  p.  29. 

Necessity  for  this  Affidavit.  —  The  affi-  3.    (J^org'ja. —2  Code  (1895),  §  4813. 

davit  provided  for  in  Sand.  &  H.  Dig.  See    also,    generally,    supra,    note    2, 

Ark.  (i894),§  3448,  is  not  necessary  where  p.  29. 

plaintiff  proceeds  to  judgment  before  4.  In  this  case  the  affidavit  was  held 

taking  out  his  writ  to  recover  possession  to  be  strictly  in  accordance  with  the  re- 

of  the  premises.     Sand.  &  H.  Dig.  Ark.  quirements  of  the   code,   without  any 

(1894),  §  3466.                 .  patent  defects  apparent  on  its  face. 

31  Volume  11. 


12588.  LANDLORD  AND  TENANT.  12589. 

ber,  \%82\  that  deponent  desires  to  have  possession  of  said  house 
and  premises  from  said  Frasier\  and  deponent,  through  his  agent, 
G.  A.  Mallet^  has  demanded  the  possession  of  said  house  and  prem- 
ises after  the  expiration  of  the  time  for  which  the  same  was  rented 
as  aforesaid;  and  when  possession  was  so  demanded  of  said  Frasier^ 
he  refused  and  still  refuses  to  deliver  to  deponent's  agent,  G.  A. 
Mallett^  the  possession  of  said  house  and  land, 

[Wherefore  deponent  prays  that  a  writ  of  possession  may  be 
issued  as  by  law  in  such  cases  made  and  provided. 

Sworn  to  and  subscribed  before  me  this yf/"M  day  oi  January,  iS83. 

M.  L.  Mershon,  ].  S.  C.  B.  C.^ 

Form  No.  12589.* 

(Precedent  in  Watson  v.  Idler,  54  N.  J.  L.  467.)* 

[The  State  of  New  Jersey,  \       ■^1 
Atlantic  County.  ) 

Charles  A.  Idler,  being  of  full  age,  being  duly  sworn,  on  his  oath 
says,  that  he  is  for  this  purpose  the  duly  authorized  agent  of  Lucretia 
P.  Idler-,  that  one  Laura  Watson  is  now  in  the  possession  of  a  certain 
furnished  cottage  of  the  said  Lucretia  P.  Idler,  situate  at  No.  127 
South  Tennessee  avenue,  Atlantic  City,  New  Jersey,  upon  an  agreement 
between  John  Lewis  Childs  and  the  said  Laura  Watson,  made  on  the 
Ith  day  of  May,  a.  d.  i8Pi,  whereby  sdiid,  John  Lewis  Childs  let  and 
rented  the  furnished  cottage  to  the  said  Laura  Watson,  to  hold  the 
same  from  the  7th  day  of  May,  a.  d.  i^91,  to  the  15th  day  of  October, 
A.  D.  i2,91,  at  the  rent  or  sum  of  %600,  to  be  paid  as  follows:  ^200 
on  the  signing  of  said  lease,  ^00  on  July  10th,  iS91,  and  ^200  on 
August  10th,  i891;  that  on  or  about  May  23d,  i8Pi,  the  said  John 
Lewis  Childs  conveyed  the  said  premises  to  said  Lucretia  P.  Idler, 
together  with  all  his  rights  under  said  lease,  and  the  right  to  recover 
said  rents  becoming  due  thereafter,  of  which  the  said  Laura  Watson 
had  notice  in  writing,  signed  by  said  John  Leivis  Childs,  by  his  duly 
authorized  agent,  on  or  btiort  July  10th,  iS91;  that  the  second  pay- 
ment of  rent,  under  lease,  amounting  to  the  sum  of  ^200,  came  due 
on  the  10th  day  oi  July,  a.  d.  i891,  and  the  said  Laura  Watson  made 
default  in  the  payment  thereof;  and  that  said  Lucretia  P.  Idler 
demanded  the  said  rent  from  the  said  Laura  Watson,  in  writing, 
signed  by  said  Lucretia  P.  Idler,  by  her  attorney,  which  writing  is 
hereto  annexed,  and  hereby  made  a  part  hereof,  by  delivering  or 
causing  to  be  delivered  to  her  personally  a  copy  of  said  demand,  on 
the  11th  day  oi  July,  a.  d.  iS91,  requiring  the  payment  of  such  rent 
in  three  days  from  the  day  of  service  of  said  notice  or  the  possession 
of  said  premises.  And  deponent  further  says,  that  said  rent,  or  any 
part  thereof,  has  not  been  paid,  and  that  said  Laura  Watson  holds 
over  and  continues  in  possession  of  the  said  premises  without  the 

1.  The  matter  enclosed  by  [  ]  will  3.  The  only  question  raised  concern- 
not  be  found  in  the  reported  case.  ing  the  sufficiency  of  this  affidavit  was 

2.  New  Jersey. — Gen.  Stat.  (1895),  p.  whether  the  assignee  of  landlord's  re- 
1922,  §  ytetseq.  See  also,  generally,  version  could  bring  summary  proceed- 
supra,  note  2,  p.  29.  ings.     It  was  decided  in  the  aflSrmative. 
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permission  of  the  said  Lucretia  P.  Ldler,  and  that  satisfaction  for 
such  rent  cannot  be  obtained  by  distress  of  any  goods. 

{Charles  A.  Adler. 
Sworn  and  subscribed  to  \ki\s  ninth  dizy  oi  October,  a.  d.  i899,  before 
me  at  Atlantic  City. 

Abraham  Kent^  Justice  of  the  Peace.]^ 

Form  No.  12590.' 

(Precedent  in  Maxwell  v.  Perkins,  93  Pa.  St.  255.) 
\Adams  County,  ss.J  ^ 

On  the  ISth  day  of  August,  iS79,  personally  appeared  /ohn  Max- 
^well  before  the  subscriber,  William  H.  List,  Esq.,  magistrate  of  Court 
No.  5,  in  and  for  the  said  city,  and  being  duly  sworn  according  to 
law,  saith:  That  he  demised  the  premises  situated  No.  226  North 
Ninth  street,  in  the  city  of  Philadelphia,  for  the  term  of  one  year,  to 
Ellen  R.  Perkins,  at  a  monthly  rent  of  $4-5.^^.  That  the  said  rent, 
to  wit,  the  sum  of  $^5.^^,  due  on  the  first  day  oi  July,  i879,  is  in 
arrear  and  unpaid.  That  there  are  not  sufficient  goods  and  chattels 
on  the  premises  to  pay  and  satisfy  the  said  rent  except  such  as  are 
by  law  exempted  from  levy  and  sale,  and  that  the  said  lessee  has 
(after  being  notified  to  quit  the  said  premises  within  fifteen  days  from 
the  date  of  said  notice,  at  which  time  the  amount  of  rent  due  was 
demanded),  refused  to  render  and  give  up  possession  of  said  premises. 

[William  H.  List. 

{Jurat  as  in  Form  No.  12607.)]^ 

1.  The  matter  enclosed  by  [  ]  will  not  August  igth,  1879,  ^^  ^^  ^-  ™->  plain- 
be  found  in  the  reported  case.  tiff  appears,  and  defendant  also. 

2.  Pennsylania.  —  Bright.  Pur.  Dig.  August  zjth,  1879,  2X12  m.,  parties 
(1894),  p.  1167,  §  25.  See  also,  gener-  present.  John  Maxwell,  plaintiflf, 
ally,  supra,  note  2,  p.  29.  sworn,  claims  %4J.Q4  rent  due  of  above 

3.  The  matter  supplied  and  to  be  premises.  \.o  July  ist,  1879.  Copy  of 
supplied  within  [  ]  will  not  be  found  notice,  produced  and  in  evidence, 
in  the  reported  case.  served   on   defendant yw/y  22d,   to  va- 

Magistrate's    transcript   of   record   in  cate  in  fifteen  days.      William  G.  Car- 

Maxvvell  v.  Perkins,  93   Pa.   St.   255,  is  roll   sworn    for    plaintiff,    Harriet  E. 

as  follows:  Maxwell  sworn   for  plaintiff;  Ellen  R. 

'^'  August  ijth.  1879,  the  plaintiff  ap-  Perkins,  il^ienAsint,  sworn;  Lizzie  Henry 

pears  and  complains  on  oath  that  he  sworn  for  defendant;  there  is  not  sufli- 

demised    to   the   defendant    a    certain  cient  goods  on  the  premises  to  satisfy 

tenement,     situated     No.     226    N^orth  the  rent  in  arrear. 

Ninth  %\.r^&\.,\n  \.\i^z\\.y ol Philadelphia,  Held    under   advisement   to    August 

for  the  term  of  one  year,  at  an  annual  30th,  1879. 

rentof  $j'^o,  from  theyfrj/day  oi  May,  And  now,  August  jot h,  1879,   where- 

1879;  that  the  rent  thereof  is  in  arrear  upon,  on  hearing,  our  said  magistrate 

and  unpaid;  that  there  is  not  sufficient  finds  that  the  said   complaint  is  in  all 

goods  and  chattels  on  the  said  premises  particulars  just  and  true,   and  enters 

to  pay  and  satisfy  the  said  rent,  except  judgment  against  the  said  lessee,  that 

such  as  are  by  law  exempt  from  levy  the  said  premises  shall  be  delivered  up 

and  sale;  that  the  said  defendant  has,  to  the  lessor;   and   he  also  ascertains 

after  being  notified  to  quit  said  prem-  that  the  amount  of  rent  due  by  the  de- 

ises  within  fifteen  days,  according  to  fendant  to  the  plaintiff  is  %4^.84." 

law,  from  the  date  of  such  notice,  at  The  court  said  of  this  record:  "  It  is 

which  time   the   amount   of  rent  was  true,  all  the  facts  are  not  set  forth  with 

demanded,  refused  to  render  and  de-  commendable  regularity  or  order;  yet, 

liver  up  possession  of  the  said  premises,  all   the  facts  necessary  to  give  juris- 
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Form  No.  I359Z.> 

The  State  of  South  Carolina, 
County  of  York. 

Personally  appeared  before  me,  Abraham  Kent,  a  magistrate*  within 
and  for  said  county  of  York,  state  of  South  Carolina,  aforesaid,  John-, 
Doe,  who,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

That  on  \ht.  first  day  oi  July,  eighteen  hundred  and  ninety-eight,  he 
was,  ever  since  has  been,  and  now  is,  the  owner  of  the  following 
premises,  to  wit:  {describing  the  premises);  that  on  said  first  day  of 
July,  eighteen  hundred  and  ninety-eight,  he,  the  SB\6./ohn  Doe,  as 
landlord,  leased  and  demised  said  premises  to  on^  Richard  Hoe,  as 
tenant,  for  a  term  and  period  of  one  year,  said  term  commencing  and. 
said  period  beginning  on  s^Lid  first  day  oi  July,  eighteen  hundred  and. 
ninety-eight;  that  said  term  and  period  for  which  said  premises  were 
leased  and  demised  as  aforesaid  has  expired;  that  since  the  expira- 
tion of  said  term  and  period  as  aforesaid  demand  has  been  duly  made-, 
by  the  said  John  Doe,  as  landlord,  upon  the  said  Richard  Roe,  as  ten- 
ant, for  the  possession  of  the  said  premises;  and  that  possession  of 
said  premises  has  been  refused  by  the  said  tenant,  the  said  RicharcT 
Roe,  and  the  said  tenant,  the  said  Richard  Roe,  now  remains  in  unlaw- 
ful possession  of  the  said  premises  by  holdings  py.^r  ^fter  the  expira- 
tion of  the  term  of  his  said  lease.  ,,,y ,  ^i  h-j^ai 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  July^ 
eighteen  hundred  and  ninety-eight. 

Abraham  Kent^  Magistrate. 

!i;,    ,:,!     V  c.  Counter-affidavit.' 

diction    appear   in   some   part  of  the  otherwise   from   the  administrator  of 

record.     The  general  finding  is  in  the  the  landlord  or  from  any  one   under 

very  words  of  the  statute,  and  a  full  whom  he  claims  the  premises  or  from 

compliance  with   the   law.      It   is   not  any  one  claiming  the  premises  under 

necessary  that  all  the  facts  should  be  him,"  was  held  to  be  sufficient  to  au- 

set  forth  in  detail  in  the  finding."  thorize  an  issue  to  the  jury.     Moody 

See  also  Bauer  v.  Angeny,  loo  Pa.  v.  Ronaldson,  38  Ga.  652. 
St.  42g;  Givensz/.  Miller,  62  Pa.  St.  133;         In  Wright  v.  Hawkins,  68  Ga.  828,  a 

Trimbath  v.  Patterson,  76  Pa.  St.  277;  counter-affidavit  that  a  part  of  the  rent 

Glenn  v.   Thompson,   75    Pa.   St.   389;  distrained   for  is   not  due  was  held  to 

McGinnis  v.  Vernon,  67  Pa.  St.  149.  be  sufficient  to  carry  the  case  to  the 

1.  South   Carolina. — Laws  (1898),  p.  jury. 

791;    Rev.    Stat.   (1893),   §    1930  et  seq.         But  a  counter-affidavit,  denying  that 

See  also,  generally,  supra,  note  2,  p,  the  rent  claimed  is  due,  is  not  a  suffi- 

29.  cient  answer  to  an  affidavit  to  remove 

2.  Magistrateshavejnrisdictionin  such  a  tenant  at  sufferance  holding  over 
proceedings.  S.  Car.  Code  Civ.  Proc.  after  demand,  which  alleges  the  value 
(1893),  §  71.  of  the  premises  for  rent  during  a  period 

3.  Precedents.  —  In  Lockett  v.  Usry,  28  of  more  than  four  years  and  avers  a  re- 
Ga.  345;  Werner  v.  Footman,  54  Ga.  fusal  to  pay  the  same;  for  the  reason 
128,  defendant's  counter-affidavits  are  that  the  ground  alleged  for  the  warrant 
set  out  in  full.  is  not  a  nonpayment  of  rent,  but  the 

Counter-affidavit  by  tenant   that  he     retention  of  possession  after  demand, 
"does  not   hold    the   premises    either     Mothershead  v.  De  Give,  82  Ga.  193. 
by  lease,  rent,  at  will,  by  sufferance,  or        Bond  to  be  tendered  on  filing  the  coun- 
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Form  No.  12592.' 

John  Doe    )  In  the  IVare  Circuit  Court, 
against       >  Counter-affidavit  to   prevent   eviction  under  warrant 
Richard  Roe.  )     to  dispossess,  issued  Xht  fifth  day  of  January,  1S8S. 
Georgia  —  Ware  County. 

Personally  appeared  before  me,  M.  L.  Mershon,  judge  of  the 
Superior  Court  of  the  Brunswick  circuit,  Richard  Roe.,  who  being  first 
duly  sworn  according  to  law,  upon  his  oath  says: 

That  his  lease  (or  term  of  renf),  has  not  expired,  and  that  he  is  not 
holding  possession  of  the  premises  over  and  beyond  his  term.^ 

Richard  Roe. 
Sworn  to  in  open  court  this  seventh  day  oi  January,  a.  d.  i855. 

M.  L.  Mershon,  ].  S.C.  B.C. 

d.  Complaint,  Deelaration  or  Petition.* 


ter-affidavit  (2  Ga.  Code  (1895),  §  4815), 

may  be  as  follows: 

"  Georgia,  Bibb  County. 

Know  all  men  by  these  presents  that 
we,  Richard  Roe,  as  principal  z.n&  fohn 
Fen  and  Richard  Den  as  sureties  are 
held  and  firmly  bound  \ir\\.o  fohn  Doe, 
in  the  sum  of  five  hundred  dollars  for 
the  payment  whereof  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs 
executors  and  administrators  jointly 
and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  seventh  day  of 
January,  A.  D.  i8<Pj. 

The  condition  of  the  above  obliga- 
tion is  such  that  whereas  the  saXdJohn 
Doe  has  made  affidavit  as  provided  for 
in  section  four  thousand  eight  hundred 
and  thirteen  of  the  Civil  Code  of 
Georgia  showing:  (setting  out  the  allega- 
tions of  the  affidavit  verbatim  or  in  sub- 
stance), for  the  purpose  of  having  said 
Richard  Roe  evicted  as  provided  by  law 
from  the  following  described  premises 
(describing  premises),  of  which  said 
premises  the  said  fohn  Doe  is  landlord 
and  the  said  Richard  Roe  is  tenant; 

And  whereas  the  said  Richard  Roe 
has  filed  his  counter- affidavit  as  pro- 
vided in  section  four  thousand  eight 
hundred  and  fifteen  of  the  Civil  Code 
of  Georgia,  alleging  that  (setting  out 
allegations  of  the  counter-affidavit  ver- 
batim  or  in  substance); 

Now  therefore,  if  the  said  Richard 
Roe  shall  pay  such  sum  with  costs  as 
may  be  recovered  against  him  on  the 
trial  of  the  case,  then  this  bond  to  be 
void,  otherwise  to  remain  in  full  force 
and  effect.  Richard  Roe.  (seal) 
fohn  Fen.  (SEAL) 

Richard  Den.      (seal)" 


This  bond  is  necessary  only  where 
tenant  desires  to  resist  warrant  to  dis- 
possess.    Cherry  v.  Ware,  63  Ga.  289. 

1.  Georgia.  —  2  Code  (1895),  §  4815. 

2.  What  may  be  Alleged.  —  The  tenant 
in  his  counter-affidavit  may  allege 
either  that  his  lease  or  term  of  rent 
has  not  expired  and  that  he  is  not 
holding  possession  of  the  premises 
over  and  beyond  his  term,  or  that  the 
rent  claimed  is  not  due,  or  that  he  does 
not  hold  the  premises  either  by  lease 
or  rent,  or  at  will  or  by  sufferance,  or 
otherwise  from  the  person  who  made 
the  affidavit  on  which  the  warrant 
issued,  or  from  any  one  under  whom 
he  claims  premises,  or  from  any  one 
claiming  the  premises  under  him.  2  Ga- 
Code  (1895),  ^  4815. 

Landlord's  consent  to  holding  over 
was  held  to  be  a  good  defense  to  be  set 
up  in  a  counter-affidavit.  Sloat  v.  Roun- 
tree,  87  Ga.  470. 

3.  Eequisites  of  Complaint,  etc.  —  Oen- 
erally.  —  For  the  formal  parts  of  a 
complaint,  petition  or  declaration  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  IC19;  Declara- 
tions, vol.  6,  p.  244. 

Statutory  Provisioos.  —  See  list  of  stat- 
utes cited  suprh,  note  i,  p.  18. 

In  Writing.  —  The  complaint  should 
be  in  writing.  See  list  of  statutes  cited 
supra,  note  I,  p.  18. 

But  in  Tennessee  no  written  complaint 
is  necessary.  Butcher  v.  Palmer,  i 
Heisk.  (Tenh.)  431,  though  formerly 
such  a  complaint,  it  seems,  was  re- 
quired. Settle  V.  Settle,  ro  Humph. 
(Tenn.)  504. 

At  one  time,  in  Texas,  the  complaint 
was  not  expressly  required  by  the  stat- 
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ute  to  be  in  writing,  although  even  then 
it  seems  to  have  been  the  opinion  of 
the  court  that  statute  meant  that  it 
should  be.     Clay?-.  Clay,  7  Tex.  250. 

Not  a  Technical  Pleading.  —  The  com- 
plaint should  not  be  treated  as  a  tech- 
nical pleading,  but  as  a  part  of  a 
summary  proceeding  designed  to  fur- 
nish an  easy  remedy  to  a  landlord 
whose  possession  is  unlawfully  de- 
tained from  him.     Houghton  z/.  Potter, 

23  N.  J.  L.  338;  Dunne  v.  School  Trus- 
tees, 39  111.  578;  Smith  v:  Killeck,  10 
111.  293. 

Great  strictness  is  not  required  in  the 
case  of  a  complaint  before  a  justice 
of  the  peace.  Witte  v.  Quinn,  38  Mo. 
App.  681. 

Compliance  with  Statute.  —  A  petition 
or  complaint  conforming  in  its  allega- 
tions to  the  requirements  of  the  statute 
is  sufficient.  Simons  v.  Marshall,  3 
Greene  (Iowa)  502;  Torrey  v.  Cook,  3 
Smed.  &  M.  (Miss.)  60;  Houghton  v. 
Potter,  23  N.  J.  L.  338. 

Should  State  Facts,  Not  Conclusions  of 
Law.  —  Complaint  which  sets  out  con- 
clusions of  law  and  not  statements  of 
facts  is  insufficient.  Lowman  v.  West, 
8  Wash.  355. 

Complaint  is  insufficient  which  con- 
tains an  averment  that  tenancy  ex- 
pired on  the  sixth  day  of  April  and  that 
tenant  held  over,  notwithstanding  a 
notice  to  quit  had  been  given,  for  the 
statement  that  tenancy  expired  on  the 
sixth  day  of  April  is  not  an  allegation 
of  fact,  but  a  conclusion  of  law.  Shep- 
herd V.  Sliker,  31  N.  J.  L.  432. 

See  also,  supra,  note  2,  p.  29,  as  to 
such  statements  in  affidavits. 

All  the  jurisdictional  facts  should  be 
alleged.  McDermott  v.  Mcllwain,  75 
Pa.  St.  341. 

Plaintiff,  Description  of.  —  Where  the 
petitioner  stated  that  he  was  the 
"lessee"  or  "landlord,"  the  court 
treated  the  word  "  lessee  "  as  surplus- 
age and  struck  it  out  of  the  petition  as 
being  a   clerical  error.     Fox  v.  Held, 

24  Misc.  Rep.  (N.  Y.  -Supreme  Ct.) 
184. 

Defendant's  Name. — Omission  of  de- 
fendant's name  is  not  material  error 
where  enough  appears  elsewhere  on  the 
face  of  the  complaint  to  correct  the 
omission  and  fill  up  the  blank.  Olson  v. 
Muskegon  Circuit  Judge,  49  Mich.  85. 

The  phrase  '■^  John  Doe  and  Richard 
Roe  undertenants "  was  held  to  be 
sufficient  as  designating  the  persons 
against  whom  the  proceeding  was  in- 


stituted, within  the  meaning  of  N.  Y. 
Code  Civ.  Proc,  §  2235,  although  the 
complaint  contained  no  averment  that 
the  names  were  fictitious;  and  this  is 
particularly  true  where  it  appeared  in 
the  precept  that  the  names  were  ficti- 
tious and  no  one  was  misled  by  the 
failure  of  the  complaint  to  show  this 
fact.  Ash  V.  Purnell,  16  Daly  (N.  Y.) 
189,  26  Abb.  N.  Cas.  (N.  Y.)  92,  19  Civ. 
Proc.  Rep.  (N.  Y.)  234. 

Belation  of  landlord  and  tenant  must 
be  shown.  Cairo,  etc.,  R.  Co.  v.  Wig- 
gins Ferry  Co.,  82  III.  230;  Dunne  v. 
School  Trustees,  39  111.  578;  Smith  v. 
Killeck,  10  111.  293;  Burrell  v.  Lamm, 
67  Md.  580;  Moody  v.  Seaman,  46  Mich. 
74;  Evans  v.  Muller,  25  Mo.  195  (but  see 
Sweeney  v.  Mines,  31  Mo.  240);  People 
V.  Matthews.  43  Barb.  (N.  Y.)  168;  Yar- 
brough  V.  Chamberlin,  i  Tex.  App. 
Civ.  Cas.,  §1122;  Saunders  v.  Doake, 
3  Tex.  143. 

Alleging  that  petitioner  became  owner 
of  premises  by  a  deed  from  a  person 
(naming  him)  and  that  defendant  was 
in  possession  as  tenant  under  an  alleged 
agreement  of  hiring  with  such  person, 
the  plaintiff's  grantor,  is  sufficient  to 
establish  the  relation  of  landlord  and 
tenant.  Griffin  v.  Barton,  22  Misc.  Rep. 
(N.  Y.  County  Ct.)  228. 

Alleging  that  plaintifif  ^'^  on  June  28, 
iZg4,  rented  the  premises  to  C.  M. 
Cadwallader  for  the  term  of  thirty  days, 
and  that  C.  M.  Cadwallader,  F.  G.  Cad- 
wallader and  F.  C.  Cadwallader,  by  virtue 
of  said  lease,  entered  into  possession  of 
the  premises  and  still  are  in  possession 
of  the  same,"  is  sufficient  to  show  a 
relation  of  tenancy  between  plaintiff 
and  the  other  persons  above  named 
who  were  defendants.  Cadwallader  v. 
Lovece,  10  Tex.  Civ.  App.  i. 

But  an  allegation  as  follows:  "Also 
that  said  Gulledge  has  heretofore  been 
a  tenant  at  will  of  said  real  property, 
and  that  said  complainant  is  entitled  to 
the  actual  possession  of  the  same," 
is  insufficient.  The  court  said:  "The 
complaint  in  this  case  alleges  that  the 
defendant  was  a  tenant  at  will  of  the 
lot  in  controversy  as  a  conclusion  of 
law,  but  does  not  even  allege  that  he 
was  a  tenant  under  the  plaintiff  as  his 
landlord."  Gulledge  v.  White,  73  Tex. 
498. 

Description  of  Premises  —  Generally.  — 
Complaint  must  particularly  describe 
premises.  Grant  v.  Marshall,  12  Neb. 
488;  Lewis  V.  Steele,  i  Minn.  88;  Gib- 
bens  V.  Thompson,  21  Minn.  398.     But 
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compare  Tex.  Dist.  Ct.  Rules,  No.  19; 
Steele  v.  Steele,  2  Tex.  App.  Civ.  Cas., 
§346. 

See  also  supra,  note  2,  p.  29,  as  to 
description  of  premises  in  affidavits. 

Degree  of  Certainty. — Premises  should 
be  described  in  such  a  manner  that 
they  may  be  readily  identified.  O'Brien 
V.  Krockinski,  50  111.  App.  456;  Malo- 
ney  v.  Shattuck,  15  111.  App.  44;  Beel 
V.  Pierce,  11  111.  92;  Schaumtoeffel  v. 
Belm,  77  111.  567;  Cairo,  etc.,  R.  Co.  v. 
Wiggins  Ferry  Co.,  82  111.  230. 

Complaint  must  describe  the  prem- 
ises with  reasonable  certainty.  Cox  v. 
Groshong,  i  Pin.  (Wis.)  307. 

The  description  should  be  go  clear 
that  the  officer  executing  the  writ  of 
restitution  or  possession  may  know 
just  what  to  deliver  to  the  plaintiff. 
Farr  v.  Farr,  21  Ark.  573. 

Any  description  by  which  premises 
can  readily  be  identified  and  located  is 
all  that  can  be  required,  and  a  descrip- 
tion by  the  numbers  of  the  lots,  loca- 
tion, and  the  manner  in  which  they  are 
used,  is  as  definite  and  certain  as  prem- 
ises described  by  metes  and  bounds. 
Cairo,  etc.,  R.  Co.  v.  Wiggins  Ferry 
Co.,  82  111.  230. 

Sufficient  accuracy  is  all  that  the  law 
requires:  slight  error  in  the  description 
of  the  premises  which  does  not  mislead 
the  defendant  is  immaterial.  Olds  v. 
Conger,  i  Okla.  232. 

Following  description  in  lease  is  ordi- 
narily sufficient.  DufI  v.  Fitzwater,  54 
Pa.  St.  224. 

But  premises  should  be  described 
correctly  in  the  complaint,  notwith- 
standing they  were  erroneously  de- 
scribed in  the  lease.  Gerlach  v.  Walsh, 
41  111.  App.  83. 

Metes  and  Bounds.  —  Land  not  de- 
scribed by  the  statutory  demarkations 
of  range,  township  and  section,  but 
delineated  by  metes  and  bounds  call- 
ing for  natural  objects  of  notoriety  in 
the  vicinage,  is  sufficiently  described. 
Mead  v.  Daniel,  2  Port.  (Ala.)  86. 

Referring  to  an  exhibit  attached  to 
and  made  part  of  the  complaint  which 
contains  a  full  and  specific  description 
will  suffice.  Steele  v.  Steele,  2  Tex. 
App.  Civ.  Cas.,  §  346. 

Unnecessarily  prolix  description  does 
not  affect  the  sufficiency  of  the  com- 
plaint. Bellz'.  Killcrease,  11  Ala.  685. 
Within  the  Court's  Jurisdiction.  — 
Complaint  must  show  the  land  to  be 
in  the  county.  Bethell  v.  McCool,  46 
Ind.  303;  Witz  V.  Haynes,  43  Ind.  470; 


Jolly  V.  Ghering,  40  Ind.  139;  Smith  v. 
Dodds,  35  Ind.  452;  Leary  v.  Langs- 
dale,  35  Ind.  74;  Ball  v.  Slate,  26  Ind. 
155. 

Complaint  must  show  that  premises 
or  a  part  thereof  are  situated  in  justice's 
precinct  where  suit  is  instituted.  Yar- 
brough  V.  Chamberlin,  i  Tex.  App. 
Civ.  Cas.,  §  1 122. 

Complaint  is  sufficient  which  gives  a 
specific  description  of  the  premises, 
setting  forth  the  state  and  county  in 
which  they  are  situated,  and  that  the 
property  is  the  subject  of  the  lease  set 
forth  in  the  complaint,  and  that  posses- 
sion has  been  taken  under  the  said 
lease.  The  court  will  so  hold,  although 
the  lease  states  merely  the  name  of  the 
town  and  the  file-mark  for  record,  which 
shows  recordation  in  a  certain  county. 
Squires  v.  Zumwalt,  12  Wash.  241. 

Illustrations.  — The  allegations  in  the 
following  cases  were  held  to  show  a 
sufficient  description  of  the  premises 
for  the  recovery  of  which  suit  was 
brought: 

"  The  northeast  quarter  of  section 
five,  township  eight,  range  eleven,  east, 
in  the  Coosa  land  district  \w  the  west  part 
of  said  quarter,  being  and  lying  in  the 
State  and  county  aforesaid,  dwelling 
house  and  other  buildings,  and  fifty 
acres  of  land  cleared  more  or  less." 
Huffaker  v.  Boring,  8  Ala.  87. 

"  A  tract  of  land  in  the  county  afore- 
said, containing  320  acres,  it  being  the 
same  on  which  Alexander  G.  Watt 
formerly  resided  and  which  was  once 
sold  by  the  undersigned  Mary  Watt 
[the  plaintiff]  to  the  said  Snoddy  [the 
defendant]  and  being  the  same  tractor 
parcel  of  land  on  which  the  said  Snoddy 
now  resides,  and  did  reside  last  year, 
(and  which  was  rented  for  the  year  18^ 
from  the  complainarft,  by  George  Mc- 
Leod,  and  occupied  by  the  said  McLeod 
in  the  county  aforesaid.  The  metes 
and  bounds  of  which  are  the  same  as  in 
the  deed  and  record,  by  Echols,  trustee 
to  the  complainant)."  Snoddy  v.  Watt, 
9  Ala.  609. 

"A  certain  house  and  lot  situated  in 
the  city  of  Wetumpka,  in  Coosa  county, 
in  that  part  of  said  city  known  as  ^Mil- 
ler's Survey,'  being  known  as  the  east 
half  of  lot  No.  ^/ in  said' Miller's  Survey' 
on  which  is  a  house  recently  occupied 
by  Mrs.  B.  M.  Dickson."  House  v. 
Camp,  32  Ala.  541. 

"  Certain  premises  situate  in  the  city 
of  Mobile  and  described  as  follows,  viz: 
bounded  west  by  Water  street  on  which 
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it  fronts  one  hundrea  feet,  south  by  WaU 
kins'  Cotton  Press  (so-called),  east  by  the 
channel  of  the  river,  and  having  the 
same  width  front  as  in  the  rear,  bping 
the  premises  commonly  known  as  the 
Hilliard ox  Bibee  ^ro^&x\.y  "  Hilliard  v. 
Carr,  6  Ala.  557. 

'•  Northwest  quarter,  section  twenty, 
township  twenty-nine,  range  14,  west," 
against  an  objection  that  neither  me- 
ridian, county  nor  state  is  given,  is 
untenable.  Devine  v.  Burleson,  35 
Neb.  238. 

^^Two  certain  rooms  situated  in  the 
brick  building  on  Utah  street,  said 
rooms  being  No.  jii  1-2  El  Paso  Coun- 
ty, Texas,  and  city  oi  El  Paso,  Pre.  No. 
J."  Murat  V.  Micand,  (Tex.  Civ.  App. 
1804)  25  S.  W.  Rep.  312. 

The  following  allegations  were  held 
insufficient: 

"A  certain  messuage  and  parcel  of 
land  containing  thirty  acres,  being  the 
same  more  or  less,  adjoining  Thomas 
B.  Watts  and  others  in  the  county  of 
De  Kalh''     Wright  f.   Lyle,  4  Ala.  112. 

"A  certain  messuage  with  the  appur- 
tenances and  lands  situate,  lying  and 
being  in  and  a  part  of  township  14, 
range  /,  west,  of  section  g,  S.  W.  qr. 
oi  80,  lying  in  the  county  aforesaid." 
McRae  V.  Tillman,  6  Ala.  486. 

"  Leasehold  of  interest  of  estate  in 
the  following  premises  situate  in  the 
city  of  Mobile,  and  known  and  described 
as  follows:  All  that  piece,  parcel  or  lot 
of  land  known  as  No.  268  oi  the  orange 
grove  district,  situate  on  the  corner  of 
Jackson  and  Lipscomb  streets  in  the 
city  of  Mobile^  Townsend  v.  Van 
Aspen,  38  Ala.  572. 

"  Part  of  southwest  quarter."  Has- 
kins  V.  Haskins,  67  111.  446. 

"  A  farm  in  the  town  of  Quincy,  in 
the  said  County,  lately  occupied  by 
complainant,  being  the  same  farm 
mentioned  in  the  writing  executed  be- 
tween the  said  Clark  and  xzomplainant, 
and  dated  November  24th,  1866,  by 
which  complainant  let  the  said  farm 
to  the  said  Clark."  The  court  said: 
*'  This  averment  does  not  state  when 
the  premises  were  occupied  by  com- 
plainant, nor  does  it  in  any  other 
manner  appear  to  identify  them,  ex- 
cept by  reference  to  a  writing  alleged 
to  have  been  executed  by  the  parties 
on  the  24th  oi  November,  1B66,  by  the 
way  of  lease.  It  does  not  specify  the 
premises  by  any  name  or  number,  or 
describe  them  by  boundaries,  abuttals, 
monuments,     or     any     characteristics 


which  might  distinguish  them  upon 
the  record,  nor  is  there  anythino^  to 
warrant  the  supposition  that  a  more 
definite  description  was  found  imprac- 
ticable."    Clark  V.  Gage,  ig  Mich.  507. 

"  The  house  and  premises  on  Henne- 
pin Island,  so-called,  at  the  falls  of 
St.  Anthony  in  the  county  aforesaid, 
let  to  him  by  the  complainants."  The 
court  said:  "  How  much  of  said  island 
is  here  meant?  And  are  the  lands, 
tenements,  and  other  possessions  re- 
ferred to,  in  the  lower  or  upper  end  of 
said  island?  If  either,  how  much?  Or 
can  this  description  be  tortured  to 
mean  the  entire  island?"  Lewis  v. 
Steele,  \  Minn.  88. 

Defective  Description  Cured  by  An- 
swer. —  In  Minnesota  and  Wisconsin,  a 
defective  description  of  the  premises 
may  be  cured  by  failure  on  the  part  of 
the  defendant  to  raise  objection  at  the 
proper  time,  as  by  answering  the  com- 
plaint and  going  to  trial  on  the  merits. 
Gibbens  v.  Thompson,  21  Minn.  398; 
Jarvis  v.  Hamilton,  16  Wis.  574. 

But  in  Indiana,  in  Leary  v  Langsdale, 
35  Ind.  74,  it  was  held  that  the  com- 
plaint which  did  not  describe  the 
property  with  any  reasonable  degree 
of  certainty  or  state  in  what  county  it 
was  situated  was  so  fatally  defective  as 
not  to  be  cured  by  answer. 

In  Farrz/.  Farr,  21  Ark.  573,  the  land 
was  described  as  being  in  Montgomery 
county,  in  Caddo  township,  as  part  of 
David  Farr's  farm.  This  was  held  an 
insufficient  description,  cured,  however, 
by  defendant's  pleading  over,  there 
being  a  good  cause  of  action  defectively 
stated. 

Time  of  Entxy.  —  Where  the  com- 
plaint alleged  entry  at  the  time  of  the 
execution  of  the  lease,  proof  that  the 
defendant  was  actually  in  the  posses- 
sion before  that  time  constitutes  no 
material  variance,  provided  he  was  in 
possession  at  the  time  of  the  execution 
of  the  lease.  Irwin  v.  Davenport,  84 
Tex.  512. 

Plaintiffs'  Title.—  An  allegation  that 
plaintiffs  are  owners  and  entitled  to 
possession  of  premises  is  sufficient  with- 
out deraigning  their  title.  Shannon  v. 
Grindstaff,  ii  Wash.  536. 

It  is  not  necessary  to  show  how  land- 
lord acquired  title  to  premises.  Nors- 
worthy  v.  Bryan,  33  Barb.  (N.  Y.)  153. 

Plaintiff's  Bight  of  Possession.  —  The 
allegation  that  the  complainant  is  at  the 
time  entitled  to  possession  constitutes 
a    necessary    part   of    the  complaint. 
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Bryan  v.  Smith,  lo  Mich.  229;  Barnes  v. 
•Cox,  12  Utah  47.  Compare  Givens  v. 
Miller,  62  Pa.  St.  133.  But  that  plaintiff 
is  entitled  to  possession  need  not  be  ex- 
pressly alleged  if  the  facts  stated  show 
the  right  to  be  in  the  plaintiff.  Engels 
V.  Mitchell,  30  Minn.  122. 

Thus,  where  a  written  lease  is  pleaded 
and  an  acceptance  of  it  by  the  lessees, 
and  an  entry  by  them  under  it,  it 
is  not  necessary  to  allege  that  plaintiff 
is  entitled  to  possession.  Hall,  etc., 
Furniture  Co.  v.  Wilbur,  4  Wash.  644. 

An  averment  "  that  the  said  Moses 
Smith  [the  former  landlord]  died  on  or 
about  \h&  fourth  day  oljune,  A.  D.  iSj"^, 
at  Tecumseh  aforesaid,  by  which  said 
-death  the  said  complainant  became  en- 
titled to  the  possession  of  said  prem- 
ises," in  a  complaint  made  August  26, 
1859,  was  held  insufficient  as  alleging 
right  of  possession.  Bryan  v.  Smith, 
10  Mich.  229. 

Alleging  that  the  tenant  had  been 
"one  by  sufferance;  tjiat  such  tenancy 
"had  terminated  and  that  the  tenant  still 
wrongfully  and  unlawfully  occupied 
said  premises  and  refused  to  deliver  to 
the  plaintiff,"  was  held  to  be  sufficient, 
notwithstanding  the  complaint  by  mis- 
take alleged  that  the  plaintiff  was  in 
possession  of,  instead  of  was  entitled 
"to,  the  possession  of  the  premises, 
^inard  v.  Burtis,  83  Wis.  267  (dis- 
tinguishing Conley  v.  Conley,  78  Wis. 
=665). 

In  Arkansas,  however,  in  McGuire  v. 
Cook,  13  Ark.  448,  it  was  held  that  "  it 
is  not  suflBcient  to  allege  that  he  [plain- 
tiff] was  lawfully  entitled  to  the  pos- 
■session,  nor  will  it  suffice  to  allege  that 
he  was  seised,"  the  complaint  being  de- 
fective if  it  does  not  allege  that  plaintiff 
was  possessed  of  premises.  But  the 
•decision  in  McGuire  v.  Cook,  13  Ark. 
448,  is,  however,  modified  by  the  de- 
cision in  Bradley  v.  Hume,  18  Ark.  284. 
In  the  latter  case  an  action  for  unlawful 
detainer  was  brought  by  purchaser  from 
landlord  of  the  rented  premises  against 
the  tenant  who  held  over.  The  question 
arose  whether  a  cause  of  action  existed, 
purchaser  never  having  been  actually 
possessed  of  the  premises.  The  court 
said:  "  So  much  of  the  opinion  of  this 
court  in  McGuire  v.  Cook  as  declares 
the  action  in  question  to  be  merely 
possessory,  and  that,  as  a  general  rule, 
the  plaintiff  must  have  been  possessed 
of  the  premises,  to  entitle  him  to  main- 
tain this  form  of  remedy,  and  that  he 
cannot  recover  upon  mere  constructive 


possession  arising  from  the  title,  and 
that  the  action  was  not  designed  to  be 
concurrent  with  all  cases  with  eject- 
ment, is  fully  approved  and  confirmed. 
But  so  much  of  that  opinion  as  may 
seem  to  decide  that  the  plaintiff  can  in 
no  case  sustain  the  action  unless  he  has 
been  himself  actually  in  possession  of 
the  land,  we  do  not  approve.  *  *  *  We 
think  the  great  criterion  of  this  form 
of  action  is  the  relation  of  landlord  and 
tenant,  actual  or  constructive,  rather 
than  the  mere  fact  of  actual  possession 
of  the  land  by  the  plaintiff." 

See  also  Halliburton  v.  Sumner,  27 
Ark.  460;  Dortch  v.  Robinson,  31  Ark. 
296;  Necklace  v.  West,  33  Ark.  682; 
Johnson  v.  West,  41  Ark.  535;  Mason  z/. 
Delancy,  44  Ark.  444. 

Averment  as  to  Underletting.  —  Where 
the  lessee  covenanted  not  lo  assign  the 
lease  or  underlet,  or  otherwise  dispose 
of  all  or  any  part  of  the  premises  with- 
out the  lessor's  written  permission,  and 
that  if  she  should  the  lease  should 
thereupon  expire  and  summary  process 
lie  to  repossess  the  lessor  without  any 
re-entry,  a  complaint  which  alleged 
that  the  lessee  did  underlet,  but  did  not 
contain  an  allegation  that  the  underlet- 
ting by  the  lessee  was  without  the  writ- 
ten consent  of  the  lessor,  was  held  bad 
in  form  only,  and  even  at  common 
law  not  reached  by  a  demurrer  which 
did  not  specify  the  reasons  why  the 
pleading  demurred  to  was  insufficient. 
Schroeder  v.  Tomlinson,  70  Conn.  348. 

TFnlawfal  Detention.  —  Wrongful  v/ith- 
holding  after  lawful  demand  should  be 
stated.  Dunne  v.  School  Trustees,  39 
111.  578;  Smith  V.  Killeck,  10  111.  293; 
Cairo,  etc.,  R.  Company  v.  Wiggins 
Ferry  Co.,  82  111.  230;  Bethell  v.  Mc- 
Cool,  46  Ind.  303;  Witz  v.  Haynes,  43 
Ind.  470;  Jolly  V.  Ghering.  40  Ind.  139; 
Smith  V.  Dodds,  35  Ind.  452;  Leary  v. 
Langsdale,  35  Ind.  74;  Ball  v.  State, 
26  Ind.  155;  Barnes  v.  Cox,  12  Utah  47. 

A  complaint  which  alleged  both  an 
unlawful  turning  out  and  an  unlawful 
withholding  was  held  to  be  sufficient 
against  the  objection  that  it  was  du- 
plicitous.  Brown  v.  Ashford,  56  Miss. 
677. 

Allegation  of  force  is  unnecessary 
where  action  is  against  tenant  for  un- 
lawfully holding  over.  Wheeler  v. 
Reitz,  92  Ind.  379. 

Damages  —  Generally. — It  is  not  neces- 
sary to  make  a  specific  claim  for  dam- 
ages. Hixon  V.  Selders,  46  Mo.  App. 
275. 
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But  in  Moore  v.  Dixon,  50  Mo.  424, 
in  which  the  plaintiff  specifically 
claimed  a  certain  amount  of  damages, 
it  was  held  that  the  damages  could  not 
exceed  the  sum  so  claimed. 

Double  Damages.  —  In  Hall,  etc., 
Furniture  Co.  v.  Wilbur,  4  Wash.  644, 
the  prayer  of  the  complaint  was  for  the 
stipulated  rent  of  two  months,  $68. 
The  court,  following  the  statute,  ren- 
dered judgment  for  twice  that  sum. 
Held  to  be  error,  on  the  ground  that 
the  statute  was  directory  only  and  that 
the  prayer  should  govern  the  recovery 
in  such  a  case.  See  also  Gaffney  v. 
Megrath,  11  Wash.  456,  which  is  to  the 
same  effect,  to  wit,  that  double  damages 
will  not  be  awarded  unless  prayed  for. 

Double  damages  may  be  recovered 
in  action  of  unlawful  detainer. 

Alabama. — Civ.  Code  (1896),  §  2137. 

Georgia.  — 2  Code  (1895),  g  4817. 

Treble  Damages.  —  In  Tewksbury  v. 
O'Connell,  25  Cal.  262,  treble  damages 
were  allowed  to  be  recovered,  although 
such  damages  were  not  claimed  in  the 
complaint. 

Rent  and  Pro  Jits. — In  California,  it 
seems  that  the  value  of  the  rents  and 
profits  may  be  recovered  without  being 
specifically  claimed  in  the  complaint. 
Holmes  v.  Horber,  21  Cal.  55.  But 
only  such  rents  and  profits  as  accrued 
after  the  unlawful  holding  over  maybe 
recovered.  Howard  v.  Valentine,  20 
Cal.  282. 

Signature.  —  Complaint  may  be  signed 
by  plaintiff's  attorney  or  agent.  Pat- 
terson V.  Graham,  140  111.  531.  See  also, 
generally,  list  of  statutes  cited  supra, 
this  note. 

A  complaint  signed  ^''Michael  Gra- 
ham, By  Wm.  D.  Kerfoot  6^  Co., 
Agents"  was  sufficient.  Patterson  v. 
Graham,  40  111.  App.  399. 

Verification  —  Generally.  —  Complaint 
must  be  verified.  Mo.  Rev.  Stat.  (1889), 
§  6399.  See  also,  generally,  list  of 
statutes  cited  supra,  note  I,  p.  18,  and 
the  title  Verifications. 

An  unverified  complaint  will  not  give 
the  justice  jurisdiction.  Fletcher  v. 
Keyte,  66  Mo.  285. 

Amendment  need  not  be  verified.  So 
held  in  Hixon  v.  Selders,  46  Mo.  App. 
275. 

Who  may  Verify. — Complaint  may 
be  verified  by  plaintiff's  attorney  or 
agent.  Patterson  v.  Graham,  140  111. 
531.  When  properly  authorized  by  his 
principal  to  do  so.  Mercer  v.  Ringer, 
40  Kan.  iSq. 


Sufficiency.  —  A  verification  as  fol- 
lows: "The  foregoing  complaint  is 
true  in  substance  and  effect,"  is  sufl5- 
cient.  Snyder  v.  Parker,  75  Mo.  App. 
529.  But  one  which  states  that  the 
complaint  is  true  "  in  substance  "  is  in- 
sufficient. Reilly  v.  Powell,  34  Mo. 
App.  431- 

It  is  not  enough  that  agent  describes 
himself  in  affidavit  as  agent.  He  must 
also  swear  that  he  is  such  agent.  Cun- 
ningham V,  Goelet,  4  Den.  (N.  Y.)  71. 

Name  of  affiant  omitted  irom  the  veri- 
fication may  be  corrected  by  amend- 
ment. Johnson  v.  Tuggle,  27  Miss. 
836. 

Failure  of  notary  to  sign  jurat  be- 
cause of  an  oversight  gives  a  justice 
no  jurisdiction  to  proceed  with  the 
case,  and  jurat  cannot  be  amended. 
Marchand  v.  Haber,  16  Miss.  Rep.  (N. 
Y.  Supreme  Ct.)  319. 

Precedents.  —  In  Moody  v.  Seaman,  46 
Mich.  74,  note,  the  following  com- 
plaint is  set  out:  "The  complaint  of 
Harriet  A.  Seaman  of  said  county  of 
Wayne,  respectfully  shows  that  Abra- 
ham Moody  is  in  possession  of  the  fol- 
lowing described  lands  and  tenements, 
situated  in  the  town  of  Dearborn,  in 
said  county  of  Wayne  and  state  of 
Michigan,  to  wit:  (describing  premises). 
Tha,t  Harriet  A .  Seaman  is  the  landlord 
of  said  premises,  and  said  Abraham 
Moody  is  the  tenant  under  her.  That 
said  Abraham  Moody  holds  said  prem- 
ises unlawfully,  and  against  the  rights 
of  the  said  Harriet  A .  Seaman,  and  that 
the  said  Harriet  A.  Seaman  is  entitled 
to  the  possession  of  the  same  in  her 
own  right  and  as  guardian  of  the  minor 
heirs  of  John  W.  Pardee,  deceased. 
Wherefore,  this  complainant  prays  that 
proceedings  according  to  the  statute  in 
such  case  made  and  provided,  may  be 
taken  against  said  Abraham  Moody,  and 
that  the  possession  of  said  premises 
may  be  restored  to  said  Harriet  A. 
Seaman." 

A  complaint  which  sets  out  that 
respondent  is  in  possession  of  the 
premises,  describing  them,  and  con- 
tains the  usual  allegations  of  the  com- 
mon printed  form,  but  with  the  blanks 
left  for  the  name  unfilled,  and  con- 
cludes that  the  respondent  "therefore 
holds  said  premises  unlawfully  and 
against  the  right  of  this  complainant, 
and  that  this  complainant  is  entitled 
to  the  possession  of  the  same,"  has 
been  held  to  be  sufficient,  on  the  theory 
that    the    unfilled    blanks    should    be 
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(1)  In  General.  1 

Form  No.  12593.' 
(Fla.  Rev.  Stat.  (1892),  §  1692.) 
State  of  Florida^    ) 
County  of  Duval,  j 

John  Doe,  of  the  said  county,  complains  that  Richard  Roe  unlawfully 
and  against  his  consent  withholds  from  him  the  possession  of  certain 
real  estate  known  and  described  as  follows:  {^Here  insert  description^, 
containing  by  estimation  ten  acres  of  land,  with  the  appurtenances, 
lying  and  being  in  the  state  aforesaid,  whereof  he  prays  restitution  of 
possession  and  his  damages. 

John  Doe,  plaintiff. 
(  Verification .  )3 

Form  No.  1 2  5  9  4  .< 

(^Venue  and  title  oj  court  and  term  as  in  Form  No.  6939.") 
John  Doe  complains  on  oath  to  this  court  that  he,  the  said  John 
Doe,  is  entitled  to  the  possession  of  the  following  described  premises, 
in  the  city  of  Chicago,  in  the  county  of  Cook  and  state  of  Illinois,  to 


treated  as  erasures  and  the  word 
"therefore"  rejected  as  surplusage. 
Bennett  v.  Robinson,  27  Mich.  26. 

In  Gafifney  z/.  Megrath,  11  Wash.  456, 
the  prayer  for  restitution  and  damages 
was  as  follows:  "  Wherefore  this  plain- 
tiff prays  judgment  that  a  writ  of  resti- 
tution issue  out  of  this  court  against 
each  and  every  of  said  defendants, 
requiring  them  and  each  of  them  to 
deliver  to  this  plaintiff  full  and  com- 
plete possession  of  said  premises,  and 
improvements  thereon;  that  said  lease, 
agreement  and  tenancy  be  declared 
forfeited;  and  that  this  plaintiff  have 
judgment  against  the  said  John  Me- 
grath SiViA  James  AfcGough,  and  each  of 
them "  [in  the  sum  of  eleven  hundred 
and  sixty-one  dollars  and  twenty-nine 
cents  ($1,161.29),  being  double  damages 
(as  provided  by  section  564  of  the  Wash- 
ington Code  of  Civil  Procedure)  of 
the  sum]  "so  due  the  said  plaintiff 
for  the  rent  of  said  premises,  and 
interest  thereon  from  November  — , 
1893,  and  for  the  unpaid  interest  and 
assessments  as  above  set  out,  and  for 
costs  and  disbursements  in  this  action, 
and  for  such  other  and  further  relief  as 
to  this  court  may  seem  just  and  right 
in  the  premises." 

Other  precedents  may  be  found  in 
Bradley  v.  Hume,  18  Ark.  284;  Langt/. 
Young,  34  Conn.  526;  Poffenberger 
V.  Blackstone,  57  Ind.  288;  McNatt  v. 
Grange  Hall  Assoc,  etc.,  2  Ind.  App. 
341;  Lewis  V.  Steele,  i  Minn.  88;  Steele 


V.  Bond,  28  Minn.  267;  Bradford  v. 
Tilly,  65  Mo.  App.  182;  Forsythe  v. 
Pogue,  25  Oregon  481;  Williams  z/.Wait, 
2  S.  Dak.  210;  Chambers  v.  Hoover,  3 
Wash.  Ter.  107;  Conley  v.  Conley,  78 
Wis.  665;  Minard  v.  Burtis,  83  Wis. 
267;  Jenkins  v.  Jeffrey,  3  Wyoming  670. 

1.  Bequisites  of  Complaint,  etc.  —  See, 
generally,  supra,  note  3,  p.  35. 

2.  Florida.— Rev.  Stat.(i892),  §§  1690, 
1692.     See  also,  generally,  supra,  note 

3.  P-  35- 

Jurisdiction.  —  The  courts  which  have 
jurisdiction  over  the  proceedings  are 
enumerated  in  Fla.  Rev.  Stat.  (1892),  § 
1692. 

8.  Verification.  —  Complaint  must  be 
verified.  Fla.  Rev.  Stat.  (1892),  § 
1692. 

4.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  57,  par.  5.  See  also,  generally, 
supra,  note  3,  p.  35. 

Jurisdiction  of  Proceedings.  —  Proceed- 
ings may  be  commenced  in  any  court 
of  record  or  before  any  justice  of  the 
peace  in  the  county  where  the  premises 
in  controversy  are  situated.  Davis  v. 
Hamilton,  53  111.  App.  94;  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  57,  par.  5. 

The  jurisdiction  of  a  justice  of  the 
peace  does  not  depend  upon  the  value 
of  the  premises  sought  to  be  recovered 
or,  when  the  foundation  of  the  action 
is  rent  in  arrear,  upon  the  amount  of 
rent  reserved  or  concerning  which  de- 
fault has  been  made.  Hannigan  v. 
Mossier.  44  111.  App.  117. 
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wit :  {describing  the  premises  with  reasonable  certainty)^  and  that  Richard 
Roe  unlawfully  withholds  the  possession  thereof  from  him,  the  said 
John  Doe. 

John  Doe. 
Verification.")"^ 

Form  No.  12595.* 
State  of  Michigan,  \ 
County  of  Wayne.    \ 

To  David  E.  Greenstine,  Circuit  Court  Commissioner,  Wayne  County, 
Michigan :  ^ 

The  complaint  of  Jeremiah  Mason,  of  said  county  of  Wayne,  respect- 
fully shows:  That  Richard  Roe  is  in  possession  of  the  following 
described  lands  and  tenements,  situated  in  the  city  of  Z>.f/r^/V,  in  said 
county  and  state,  to  wit:  {describing premises'). 

"WidX  John  Doe  is  the  landlord  of  said  premises,  and  thaX.  Jeremiah 
Mason  is  his  agent  and  makes  this  complaint  for  and  in  his  behalf.* 

That  John  Doe  is  the  landlord  of  said  premises,  and  said  Richard 
Roe  is  the  tenant  under  him. 

That  said  Richard  Roe  both  holds  said  premises  unlawfully  and 
against  the  rights  of  said  John  Doe,  and  that  said  John  Doe  is  entitled 
to  possession  of  the  same. 

Wherefore,  this  complainant  prays  that  proceedings,  according  to 
the  statute  in  such  case  made  and  provided,  may  be  taken  against 
said  Richard  Roe,  and  that  the  possession  of  said  premises  may  be 
restored  to  said  John  Doe. 

Jeremiah  Mason. 

(  Verification.  )* 

(2)  After  Expiration  of  Term.® 

1.  Consult  the  title  Verifications.  6.  Bequisites  of  Complaint,  etc.,  Oener* 

2.  Michigan. — Comp.  Laws  (1897),  §  ally. —  See,  generally,  supra,  note  3, 
iiit^  et  seq.     See  also,  generally,  note     p.  35. 

3,  p.  35.  Jurisdictional  facts  should  be  stated. 
The  statute  does  not  prevent  the  Hence  the  omission  of  the  allegations 
complainant  from  setting  out  in  full  to  the  efifect  that  the  holding  over  was 
the  particular  facts  which  show  that  he  without  permission  of  the  landlord,  and 
is  entitled  to  maintain  a  summary  pro-  that  the  notice  required  by  statute 
ceeding,  but  if  he  elects  to  do  so  he  can  had  been  served  in  the  manner  therein 
omit  no  fact  which  is  essential  to  his  prescribed,  was  held  to  be  a  fatal  de- 
case,  or  which  is  necessarily  included  feet.  Conley  v.  Conley,  78  Wis.  665. 
in  or  employed  by  the  general  form  of  See  also  Harris  v.  Barber,  129  U.  S. 
complaint  indicated  by  such  statute.  366;  McDermott  v.  Mcllwain,  75  Pa. 
Bryan  v.  Smith,  10  Mich.  229.  St.  341. 

3.  Jurisdiction.  —  A  circuit  court  com-  Term  of  Demise. —  Complaint  under 
missioner  and  recorder  or  a  judge  of  Bright.  Pur.  Dig.  Pa.  (1894),  p.  1165.  § 
record  or  a  justice  of  the  peace  may  20,  is  defective  which  does  not  state  the 
have  jurisdiction  over  the  proceedings,  term  of  demise,  when  the  lease  com- 
Mich.  Comp.  Laws  (1897),  §  11165.  menced  or  when  completed.     Spotts  v. 

4.  Agent   or  attorney  may  make  the  Farling,  2  Pearson  (Pa.)  295. 
complaint.     Mich.  Comp.  Laws  (1897),  Duration  of  term  should  be  stated  in 
§  1 1 165.  the  complaint.     Layton  v.  Dennis,  43 

8.  Verification.  —  The  complaint  must     N.  J.  L.  380. 
be  in  writing  and  on  oath.  Mich.  Comp.         Expiration  of  term  should  be  stated. 
Laws  (1897).  §  11165.     See  also,  gener-     Cairo,  etc.,  R.   Co.  v.  Wiggins  Ferry 
ally,  the  title  Verifications.  Co.,  82  111.  230;  Dunne  v.  School  Trus- 
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tees,  39  111.  578;  Smith  v.  Killeck,  10 
111.  293;  Burrell  v.  Lamm,  67  Md.  580. 

Demand  or  Notice.  —  Complaint  under 
Bright.  Pur.  Dig.  Pa.  (1894),  p.  1165,  § 
20,  must  state  that  defendant  was  given 
three  months'  notice  to  quit.  Spotts  v, 
Farling,  2  Pearson  (Pa.)  295;  Wilkie  v. 
Campbell,  5  Pa.  Super.  Ct.  Rep.  618. 
See  also  Conley  v.  Conley,  78  Wis.  665. 

Where  the  tenancy  is  for  a  fixed  term, 
no  allegation  of  demand  for  possession 
need  be  made.  McKissick  v  Ashby, 
08  Cal.  422;  Cal.  Code  Civ.  Proc.  (1897), 
§  1161,  subs.  I.  The  same  rule  applies 
to  a  tenancy  at  sufferance.  Lee  Chuck 
V.  Quan  Wo  Chong,  91  Cal.  593.  See 
also  Kelly  v.  Teague,  63  Cal.  68. 

Formerly,  in  Illinois,  it  was  necessary 
to  state  that  demand  for  possession  had 
been  made  after  the  determination  of 
the  term.  Doran  v.  Gillespie,  54  111. 
366.  But  now,  under  the  present  stat- 
ute, c.  57,  §  2.  clause  4,  R.  S.  [see  Starr 
&  C.  Anno.  Stat.  (1896)]  no  demand  for 
possession  is  necessary  before  bringing 
forcible  detainer  against  a  tenant  hold- 
ing over.  Webb  v.  Heyman,  40  111. 
App.  335.  See  also  Willerlon  v.  Shoe- 
maker, 60  111.  App.  126. 

In  Doran  v.  Gillespie,  54  111.  366,  the 
words  "due  notice"  were  held  to  suffi- 
ciently allege  that  the  proper  demand 
for  possession  had  been  made  by  the 
landlord. 

Precedents.  —  In  Clarlitko  v.  Elliott,  5 
Port.  (Ala.)  403,  the  landlord  complained 
in  substance  that  on  a  certain  day 
specified  he  was  "seised  and  possessed 
of  a  certain  tract  or  parcel  of  land, 
known  and  designated  as  the  south  lialf 
of  section  eighteen,  in  township  eighteen, 
of  range  six  in  the  Coosa  land  district, 
to  wit,  in  the  county  aforesaid,  together 
with  the  messuage  and  appurtenances, 
thereupon  situate  and  belonging,  and 
being  so  seised  and  possessed  of  said 
land,  he,  the  said  plaintiff,  rented,  and 
to  farm  let,  the  said  land,  with  the  said 
messuages  and  appurtenances  there- 
unto belonging,  afterwards,  viz:  within 
three  years  from  the  exhibition  of  this 
said  complaint,  at  [Maro]  in  the  county 
aforesaid,  to  one  Thomas  Elliott,  of  said 
county,  for  a  certain  consideration,  by 
the  said  Elliott,  paid  to  plaintiff.  And 
the  plaintiff  complains  that  the  said 
term,  for  which  said  Thomas  Elliott  had 
rented  the  said  land  and  appurtenances, 
had  long  since  expired,  and  then  was 
or  had  been  for  a  long  time,  viz:  for 


six  months  anterior  to  the  exhibition 
of  the  complaint,  fully  completed  and 
ended.  Yet,  that  said  Thomas  Elliott, 
well  knowing  the  term  had  been  long 
since  fully  completed  and  ended,  and 
although  the  possession  of  the  land, 
and  the  messuages  and  appurtenances 
thereupon  situate,  and  thereto  belong- 
ing, had  been  lawfully  demanded  [in 
writing]  by  plaintiff,  to  wit,  by  his 
agent,  lawfully  authorized  in  his  be- 
half; yet  the  said  Thomas  Elliott,  re- 
gardless of  said  demand,  and  regardless 
of  his  duty  in  that  behalf,  unlawfully 
detained  the  possession  of  the  said  land 
above  described,  and  the  messuage 
thereupon  situate,  from  the  plaintiff,  at 
and  in  the  county  aforesaid,  and  still 
unlawfully  detains  the  same,  to  the 
great  damage  of  plaintiff,  whereof  he 
prays,"  etc. 

In  Brockaway  v.  Thomas,  32  Ark. 
311,  the  landlord's  complaint,  as 
amended,  alleged  among  other  things 
that  "  he  is  entitled  to  the  possession  of 
the  following  real  estate  situate  in  Pine 
Bluff  (Here  the  lot  is  described^,  being 
the  property  now  occupied  by  the  de- 
fendant, yi?/2«  .^.  Thomas,  as  a  saloon; 
and  that  the  defendant, _/p.4«  H.  Thomas, 
was  tenant  from  month  to  month  on  the 
premises  above  described  of  Amelia  P. 
Holland,  the  vendor  oi  John  M.  Clayton 
and  Margaret  Pice  of  the  premises 
above  described,  and  that  saidy<?//«  M. 
Clayton  and  Margaret  Pice  are  the  ven- 
dors of  the  plaintiff,  of  said  premises. 
That  said  defendant  obtained  posses- 
sion of  the  premises  without  any  au- 
thority from  said  Amelia  P.  Holland, 
but  being  in  possession  was  suffered  to 
retain  the  same  as  a  tenant  aforesaid; 
and  that  on  the  ist  day  oi  November, 
1875,  the  time  for  which  the  premises 
were  held  by  him  as  aforesaid  had  de- 
termined, and  the  plaintiff  was  then 
entitled  to  the  possession  thereof,  and 
that  said  defendant  John  H.  Thomas 
unlawfully  detained  the  same  on  the 
^rst  day  of  November,  iSyj,  after  law- 
ful demand  made  therefor." 

In  Harris  v.  Barber,  129  U.  S.  366, 
the  landlord's  compldint,  omitting  the 
formal  parts,  was  as  follows:  "  Your 
complainant,  Amaziah  D.  Barber,  re- 
spectfully represents  that  he  is  entitled 
to  the  possession  of  the  tenement  and 
premises  known  as  the  Harris  House, 
situate  on  lot  Jive  in  square  No.  2^4  in 
the  city  of   Washington,  District  oj  Co- 
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lumbia,  and  that  the  same  is  detained 
from  him  and  held  without  right  by 
John  H.  Harris,  tenant  thereof  by  suf- 
ferance of  this  complainant,  and  whose 
tenancy  and  estate  therein  has  been  de- 
termined by  the  service  of  a  due  notice 
to  quit,  of  thirty  days,  in  writing." 

In  Smith  v.  Killeck,  lo'lU.  293,  the 
complaint  alleged:  "That  on  or  about 
the  26th  day  of  March,  \^44,  Joseph 
Smith  entered  into  the  following  prem- 
ises, viz:  Lots  number  thirty-three  and 
thirty-four,  of  Wabausi.%  addition  to 
Chicago,  under  an  agreement  to  pur- 
chase the  same;  that  failing  to  comply 
with  said  agreement,  it  was  then  further 
agreed,  that  he  should  retain  possession 
of  said  premises  until  the  rent  had 
amounted  to  enough  to  pay  for  his  im- 
provements; that  said  time  had  long 
since  expired,  and  the  saXA.  Joseph  Smith 
wilfully  and  without  force,  after  the  ex- 
piration of  said  term,  holds  over  and 
continues  in  possession  of  said  prem- 
ises, without  the  permission  of  the  com- 
plainants, notwithstanding  demand  has 
been  made  in  writing  by  the  complain- 
ants upon  the  sa.iA  Joseph  Smith,  to  quit 
and  deliver  up  possession  to  them." 
On  sustaining  an  order  overruling  a 
motion  to  dismiss  the  suit  for  insuffi- 
ciency of  the  above  complaint,  the  court 
said:  "  The  complaint  is  certainly  in- 
definite as  to  the  time  when  the  con- 
tract of  sale  was  rescinded,  and  the 
defendant  began  to  occupy  the  prem- 
ises as  the  lessee  of  the  plaintiffs;  also, 
as  to  the  value  of  the  improvements 
made  by  defendant,  and  of  the  rent  of 
the  premises;  but  there  is  no  precise 
form  for  a  complaint  of  this  character, 
nor  ought  unreasonable  strictness  to  be 
required.  It  is  enough  if  the  complaint 
show  the  relation  of  landlord  and  tenant 
to  have  existed;  that  the  time  for 
which  the  premises  were  let  has  ex- 
pired, and  that  the  tenant  persists  in 
holding  the  premises  after  demand  in 
writing  for  the  possession  thereof.  This 
complaint  contains  all  these  allega- 
tions, though  somewhat  vaguely  set 
forth." 

In  Snowell  v.  Moss,  70  111.  313,  the 
complaint,  omitting  the  formal  parts,  is 
as  follows:  ''Joseph  E.  Moss  complains, 
on  oath,  to  N'.  B.  Boyden,  Esq.,  a  justice 
of  the  peace  in  and  for  said  county  of 
Cook,  that,  on  or  about  the  20th  day  of 
October,  187/,  the  following  described 
premises   in   the   county   of   Cook,  and 


state  of  Illinois,  to  wit:  {description 
here  follows)  were  let  by  the  said 
Joseph  E.  Moss  to  John  Snowell  and 
Henry  Snowell,  for  the  term  of  one  year, 
which  term  has  elapsed  and  deter- 
mined, and  a  demand,  in  writing,  by 
said  Joseph  E.  Moss,  has  been  duly 
served  upon  the  %3\6.John  Snowell  and 
Henry  Snowell,  by  delivering  a  copy 
thereof,  on  the  28th  day  of  October,  187.?, 
to  saXdJohn  Snowell  and  Henry  Snowell, 
and  the  said  Joseph  E.  Moss  is  now  en- 
titled to  the  possession  of  said  prem- 
ises; and  that  the  s&\dJohn  Snowell  and 
Henry  Snowell  wilfully,  and  without 
force,  hold  over  such  possession  after 
the  determination  of  the  time  for  which 
said  premises  were  let  to  the  said  John 
Snowell  and  Henry  Snowell,  and  after 
such  notice  and  demand;  wherefore, 
said  complainant  prays  a  summons,  in 
pursuance  of  the  statute." 

In  Cairo,  etc.,  R.  Co.  v.  Wiggins 
Ferry  Co.,  82  111.  230,  the  complaint 
alleged  "that  on  or  about  the  loth  day 
of  May,  iSyj,  the  following  described 
premises  in  the  city  of  East  St.  Louis, 
to  wit:  {describing  the  premises)  now  let 
by  said  Wiggins  Ferry  Company  to  the 
said  Cairo  and  St.  Louis  Railroad  Com- 
pany, for  the  term  oi  eight  months,  and 
no  longer,  without  any  reservation  of 
rent  of  the  said  premises;  that  the  said 
time  has  expired,  and  the  lease  termi- 
nated by  its  own  limitations  on  the  loth 
day  oi  January,  a.  d.  187./,  pursuant  to 
the  terms  of  the  agreement  under  which 
said  premises  were  held  as  aforesaid, 
and  that  since  said  termination  as  afore- 
said, the  said  Cairo  and  St.  Louis  Rail, 
road  has  been  in  possession  of  said 
premises,  without  the  consent  and 
against  the  will  of  the  said  Wiggins 
Ferry  Company;  that  on  the  4th  day  of 
October,  A.  D.  1875,  ^"d  after  the  deter- 
mination of  said  lease,  the  said  Wig- 
gins Ferry  Company  demanded  of  the 
said  Cairo  and  St.  Louis  Railroad  Com- 
pany possession  of  the  said  premises, 
and  served  a  notice  of  such  demand,  in 
writing,  on  the  said  Cairo  and  St.  Louis 
Railroad  Company,  by  delivering  a  copy 
thereof  to  and  leaving  the  same  with  F. 
A.  Hued,agent  of  said  Cairo  and  St.  Louis 
Railroad  Company,  the  president  thereof 
not  being  found  in  this  county,  which 
said  demand  was  served  bj'  John  De 
Haan,  properly  authorized  by  said 
Wiggins  Ferry  Company  to  serve  the 
same,  and  with  the  return  thereon  is 
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Form  No.  12596.' 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  27.) 

r^L^^^I^Counf/!'^'''"'''  [  ^^^^^^  Abraham  Kent,  Justice  of  the  Peace. 
John  Doe,  plaintiff,      )      The  plaintiff  sues  to  recover  possession 
vs.  y  of  the  following  tract  of  land:  (describing 

Richard  Roe,  defendant.  )  /'/)  of  which  he  was  in  possession,  and  upon 
which,  pending  such  possession,  and  before  the  commencement  of 
this  suit,  the  defendant  lawfully  entered,  on  demise  of  the  plaintiff 
for  one  year  {or  otherwise,  as  the  case  may  be),  and  which  now  the 
defendant,  after  the  termination  of  his  possessory  interest,  and  after 
the  plaintiff's  demand  in  writing  therefor,  unlawfully  detains,  together 
with  thirty-one  dollars  for  the  detention  thereof. 

Oliver  Ellsworth,  Att'y  for  pl'ff. 

Form  No.  12597.* 

(  Title  of  court  and  cause  as  in  Form  No.  5909.) 

The  plaintiff,  John  Doe,  states  that  on  \.\it.  first  day  oi  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  he  was 
in  the  actual  possession  of  certain  premises  situated  at  100  Main 
street,  in  the  village  oi  Dardanelle,  in  said  county,  and  bounded  as 
follows,  viz:  (Here  specify  the  boundaries),  and  being  so  possessed,  he 
did.  by  a  written  lease,  demise  to  the  defendant,  Richard  Roe, 
said  premises  for  a  term  of  one  year,  commencing  on  said  day,  at 
a  rent  of  one  thousand  dollars  per  year,  payable  in  advance,  on 
the^r.f/day    of  every   month.      That  the    defendant^  in  pursuance 

hereto  attached  and  made  a  part  of  this  session  of  the  said  premises  as  a  tenant 
complaint.  Said  tenancy  has  termi-  for  years,  did,  on  the  j^i-^«fl'day  of  y?/rj7 
nated  by  limitation  as  aforesaid,  and  last  past,  wilfully  and  without  force 
said  Wiggins  Ferry  Company  is  now  en-  hold  over,  and  doth  wilfully  and  with- 
titled  to  the  possession  of  said  premises,  out  force  hold  over  and  unlawfully  de- 
and  said  Cairo  and  St.  Louis  Railroad  tain  from  me,  the  possession  of  said 
Company  viWiwWy,  and  without  force,  premises,  notwithstanding  demand  and 
holds  over  such  possession  after  the  notice  in  writing  to  deliver  up  posses- 
determination  of  the  term  for  which  sion  of  said  premises  to  me,  hath  been 
said  premises  were  let  as  aforesaid,  by  me  made  and  given  to  the  said  Z>. 
and  after  said  demand  in  writing;  E.  Townley  agreeable  to  law;  and  so 
wherefore  said  IViggins  Ferry  Company  the  said  D.  E.  Toiunley  is  guilty  of  an 
prays  a  summons  in  pursuance  of  the  unlawful  detainer  of  said  premises, 
statute."  Dated  this  ninth  day  oi  April,  a.  d. 

Precedent  of   complaint  in  Townley  18^7.  A.  Whitehead, 

V.  Rutan,  21  N.  J.  L.  674,  is  as  follows:  attorney  for  complainant." 

"  State  of  New  Jersey,  Essex  County,         A  complaint  was  held  to  be  sufficient 

ss.     \,Jane  Rutan,  do  hereby  complain  which  showed  the  relation  of  the  ten- 

to  Rodney  Williams,   Esq.,   one   of  the  ancy,  the  expiration  of  the    term  and 

justices   of   the   peace   in    and  for  the  the  wrongful  withholding  after  lawful 

county  of  Essex,  against  D.  E.  Townley  demand  made.     Dunne  ?•.  School  Trus- 

of  said  county,  for  that  the  said  D.  E.  tees.  39  111.  578;  Cairo,  etc.,  R.  Co.  v. 

Townley,  on  the  second  day  of  April  last  Wiggins  Ferry  Co.,  82  111.  230;  Smith 

past,    having    been    a    tenant    for   one  v.  Killeck,  10  111.  293. 
year,  of  and  in  a  certain   lot  of  land,         1.    Alabama. — Civ.    Code.    (1896),    § 

messuage,  {describing  land),  situate  in  2127  et  seq.     See  also,  generally,  supra, 

said  county  whereof  and  wherein  I  the  note  6,  p.  42. 

said  Jane  Rutan  am  seised  of  an  estate  2.    Arkansas.  — Sand.     &    H.     Dig. 

of  inheritance  in  fee  simple,  and  the  (1894),    §   3448.      See   also,    generally, 

said  D.  E.  Townley  being  in  the  pos-  supra,  note  6,  p.  42. 
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of  the  said  lease,  entered  into  possession  of  said  premises.  That  after 
the  termination  of  said  lease,  to  wit,  on  the  second  day  of  January^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-one,  the 
defendant  still  being  in  possession  of  said  premises,  the  plaintiff 
then  having  a  right  to  the  possession  of  said  premises  duly  made 
lawful  demand  in  writing  upon  the  defendant  for  the  delivery  and 
surrender  of  possession  of  said  premises  to  the  plaintiff. 

That  the  defendant  did  not  nor  has  he  complied  with  the  said 
demand,  but  wilfully  and  without  right  holds  over  said  premises 
and  unlawfully  detains  the  same. 

Wherefore  plaintiff  prays  to  be  restored  to  the  possession  of  said 
premises  and  every  part  of  them,  and  for  other  {continuing  and  con- 
cluding as  in  Form  No.  5909.^ 

Form  No.  12598.* 

(Commencement  as  in  Form  No.  5910.') 

I.  That  on  or  about  the  first  day  oi  January,  iS90,  the  said  plain- 
tiff, by  a  written  agreement  and  lease  made  on  or  about  the  said  day 
at  the  said  county  of  Marin,  leased  and  demised  and  let  to  the  said 
defendaint  Richard  Roe,  the  premises  situate,  lying  and  being  in  the 
said  county  of  Marin,  state  of  California,  and  described  as  follows, 
to  wit:  {describing premises'),  to  have  and  to  hold  the  said  premises 
unto  the  said  defendant  Richard  Roe,  for  the  term  of  two  years  from 
the  said y?rj/ day  oi  January,  iS90,  at  the  monthly  rent  of  one  hundred 
dollars,  payable  monthly  in  advance  as  follows:  the  sum  of  one  hundred 
dollars,  for  \.\vt  first  month's  rent  thereof,  on  the  first  day  oi  January, 
iS90,  and  the  sum  of  one  hundred  dollars,  on  the  first  day  of  each  and 
every  month  thereafter  during  the  term  of  said  lease. 

II.  That  by  virtue  of  said  agreement  and  lease,  so  made  as  afore- 
said, the  said  defendant,  Richard  Roe,  went  into  the  possession  and 
occupation  of  the  said  demised  premises,  on  or  about  t\\e  first  dz.y  of 
January,  iS90,  and  ever  since  has  and  still  continues  to  hold  posses- 
sion of  said  premises  as  tenant  of  said  plaintiff.* 

III.  That  the  term  for  which  said  premises  were  demised  as  afore- 
said has  expired,'  and  that  the  said  defendant  holds  over  and  con- 
tinues in  possession  of  the  said  demised  premises,  without  the  per- 
mission of  his  landlord,  said  plaintiff,  and  contrary  to  the  terms  of 
said  lease. 

IV.  That  the  said  plaintiff,  since  the  expiration  of  the  term  for 
which  said  premises  were  demised  as  aforesaid,  to  wit:  on  the  second 
day  oi  January,  i892,  made  demand  in  writing  of  the  said  defendant 
to  deliver  up  and  surrender  to  him  the  possession  of  said  premises. 

V.  That  more  than  three  days  have  elapsed  since  the  making  of 
such  demand,  and  the  defendant  has  refused  and  neglected,  for  the 
space  oi  five  days  after  such  demand,  to  quit  the  possession  of  said 
demised  premises,  and  still  does  refuse. 

1.    California.  —  Code     Civ.     Proc.  Utah. — Rev.  Stat.  (1898),  §  3580^/ j<r^. 

(1897),  §  1 166.  Washington.  —  Ballinger's     Anno. 

Idaho.  —  Rev.  Stat.  (1887),  §  5100.  Codes  &  Stat.  (1897),  ^  5532  et  seq. 

Montana. — Code  Civ.  Proc.  (1895),  See  also,  generally,  supra,  note  6, 
§  2087.  p.  42. 
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VI.  That  the  monthly  value  of  the  rents  and  profits  of  the  said 

premises  is  the  sum  of  one  hundred  dollars. 

Wherefore,  the  said  plamtiff  prays  judgment  for  the  restitution  of 
the  said  premises,  and  for  damages  for  the  rents  and  profits  of  said 
premises,  and  that  such  damages  may  be  trebled  as  damages  for  the 
occupation  and  unlawful  detention  and  holding  over  the  same,  amount- 
ing to  the  sum  of  three  hundred  dollars  per  month,  besides  costs  of  suit. 

{Signature  and  verification  ^  as  in  Form  No.  5910.) 

Form  No.  12599.' 

(Conn.  Prac.  Act  (1879),  P-  168,  No.  297.) 
To  Abraham  Kent ,  Esquire,  a  justice  of  the  peace^  for  New  Haven 
county,  residing  in  the  town  of  New  Haven,  corals  John  Doe,  of  said 
town,  and  complains  and  says:* 

1.  On  May  Ist,  iS78,  he  leased  to  Richard  Roe,  for  the  term  of  one 
year  from  said  day,  for  the  annual  rent  of  three  hundred  dollars,  payable 
in  monthly  payments  of  twenty-five  dollars,  on  the  last  day  of  each  month 
during  said  term,  the  following  premises,  to  wit:  {describing premises^ 

2.  Said  lessee  entered  into  possession  of  the  premises  under  said 
lease,  and  has  ever  since  continued  to  hold  possession  thereof. 

3.  On  June  1st,  iB79,  he  gave  due  notice  to  the  lessee,  in  the  man- 
ner prescribed  by  the  statute,  to  quit  possession  of  the  premises  on 
or  before  June  16th,  iS79. 

4.  Though  said  lease  has  expired  by  lapse  of  time,  and  more  than 
fifteen  days  have  elapsed  since  said  notice  was  given,  and  the  time 
therein  limited  has  expired,  yet  the  defendant  neglects  and  refuses  to 
quit  possession  of  said  premises,  but  still  holds  over,  and  retains  the 
possession  thereof. 

The  complainant  prays 

1.  That  a  summons  may  issue  to  said  Richard  Roe,  requiring  him 
to  appear  before  some  competent  authority,  at  some  suitable  time 
and  place,  to  answer  to  the  matters  alleged  in  this  complaint. 

2.  Judgment  for  the  possession  of  said  leased  premises,  with  costs. 
Dated  at  New  Haven,  June  17th,  iS79. 

John  Doe, 
By  Jeremiah  Mason,  his  attorney. 

Form  No.  12600.* 

State  of  Delaware,  )  In  the  Justice's  Court.* 
New  Castle  County.  \  Before  Abraham  Kent,  J.  P. 
John  Doe 
against 
Richard  Roe. 

John  Doe,  the  plaintiff,  says   that  he  demised    certain    premises 

1.  Complaint  must  be  Verified.  —  Cal.  out  in  Conn.  Prac.  Act.  (1879),  P-  168, 
Code  Civ.   Proc.  (1897),    §   1175.     See     No.  297. 

the  title  Verifications.  3.  Jostioe  of  thepeaoe  has  jurisdiction. 

2.  Connecticut.  —  Gen.  Stat.(l888),  §§     Conn.  Gen.  Stat.  (1888),  §  1355. 

1355,  1359.     See  also,  generally,  supra,        4.  Delaware.  —  Rev.    Stat.    (1893),  c. 
note  6,  p.  42.  loi,  §3.     See   also,    generally,   supra. 

This  is  the  form  of  complaint  in  sum-     note  6,  p.  42. 
mary  process  upon  the  parol  lease  set        6.  Del.  Rev.  Stat.  (1893),  c.  loi,  §3, 

47  Volume  11. 


12600.  LANDLORD  AND  TENANT.  12601* 

{describing  them),  situate  in  New  Castle  county,  to  Richard  Roe,  the 
defendant,  for  the  term  of /a/^  years  from  the^^rj/day  oi  January, 
A.  D.  \W0,  under  rent,  and  that  he,  plaintiff,  more  than  three  months 
before  the  expiration  of  the  term,  gave  notice  in  writing  to  the  said 
Richard  Roe  to  remove  from  the  said  demised  premises,  and  that 
although  the  said  term  is  ended  the  said  Richard  Roe  has  not  delivered 
possession  of  the  premises  to  the  said  plaintiff,  but  unjustly  withholds 
the  same,  to  the  damage  of  the  said  plaintiff,  who  thereupon  demands 
one  hundred  dollars. 

John  Doe. 
Form  No.  12601.' 

State  of  lotva,  \  Before  Abraham  Kent,  Justice  of  the  Peace,  in 
Appanoose  County,  f  and  for  Centerville  Township.  2 

John  Doe,  plaintiff,       ^ 

against  V  Petition. 

Richard  Roe,  defendant.  ) 

The  plaintiff  states  that  on  the  thirty-first  day  of  December,  a.  d. 
i897,  plaintiff,  by  his  written  lease,  a  copy  of  which  is  hereto  annexed 
'  and  made  part  of  this  petition,  leased  to  the  defendant  certain  prem- 
ises described  as  follows:  {describing  premises),  being  and  situate  in 
said  township  of  Centerville,  county  of  Appanoose,  state  of  Iowa,  for 
the  period  and  term  of  two  years,  said  period  beginning  and  said 
term  commencing  on  \.\s.q.  first  day  oi  January,  a.  d.  xWS;  that  on  the 
thirty- first  day  of  December,  a.  d.  \()00,  said  period  and  term  expired 
and  terminated;  that  on  the  fifth  day  oi  January,  a.  d.  i()00,  said 
plaintiff,  by  a  notice  in  writing  and  copy  of  which  said  notice  is  hereby 
annexed  and  made  apart  of  this  petition,  duly  notified  said  defendant 
by  personally  serving  said  notice  upon  him  to  quit  possession  of  said 
premises  on  or  before  the  eleventh  day  oi  January,  a.  d.  x()00\  and 
that  the  said  defendant  refused,  and  still  refuses,  to  quit  said  prem- 
ises and  deliver  possession  thereof  to  the  said  plaintiff,  but  has 
detained  and  still  detains  the  same  by  holding  over  after  the  termi- 
nation of  said  lease  and  contrary  to  the  terms  thereof. 

Wherefore  the  said  plaintiff  asks  judgment  that  the  said  defendant 
be  removed  from  the  said  premises,  and  that  the  said  plaintiff  be  put 
in  the  possession  thereof,  and  that  an  execution  for  such  removal  be 
issued  accordingly  and  for  his  costs  in  this  behalf. 

John  Doe. 

(  Verification.'^ 

provides  that  the  complaint    shall   be  peace  present  or  qualified  to  act  in  the 

filed  before  a  justice  of  the  peace,  and  township  where  the  subject  thereof  is 

^4  provides  that  any  justice  of  the  peace  situated,  the  action  may  be  brought  in 

of  the  county  where  the  premises  are  any  adjoining  township  in  the  county, 

situated  shall  have  jurisdiction  of  the  Iowa  Code  (1897),  §  4212. 

case.  Iowa  Code  (1897),  §  4211,   provides 

1.  Iowa. — Code  (1897),  §  4212.  See  that  the  district  and  superior  courts 
also,  generally,  supra,  note  6,  p.  42.  within    the  county  and  justices  of  the 

2.  Jarisdiction  of  the  justice  is  not  peace  within  the  township  where  the 
limited  as  to  amount.  Sturgeon  v.  subject-matter  of  the  action  is  situated 
Hitchens,  22  Ind.  107;  Short  v.  Brid-  shall  have  concurrent  original  jurisdic- 
well,  15  Ind.  211.  tion. 

In    case   there   is   no  justice  of    the        3.  Verifioation.  —  Petition     must    be 
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Form  No.  12602.' 
(Precedent  in  Franklin  Land,  etc.,  Co.  v.  Card,  84  Me.  528.)* 

[(Commencement  as  in  Form  No.  69Jfi.')Y  The  said  defendant  at 
J^ranklin,  in  said  county  of  Hancock,  on  the  31st  day  of  October,  a.  d. 
\W0,  having  before  that  time  had  lawful  and  peaceable  entry  into 
the  lands  and  tenements  of  the  plaintiff,  situated  in  said  Franklin,  at 
the  foot  of  DonnelVs  Pond  and  on  Alderbrook  stream,  the  former 
being  known  as  the  upper  dam  and  the  latter  as  Card's  mill  and 
Card's  dam,  and  whose  estate  in  the  premises  was  determined  on  the 
thirtieth  day  of  October,  a.  d,  18PO,  then  did  and  still  does  forcibly 
-and  unlawfully  refuse  to  quit  the  same;  although  the  plaintiff  avers 
that  it  gave  notice  in  writing  to  said  William  H.  Card  thirty  days 
Ijefore  the  thirtieth  day  of  October,  aforesaid,  to  terminate  his  estate 
in  the  premises.     [{Continuing  and  concluding  as  in  Form  No.  69^0.')^ 

Form  No.  12603.* 

To  Abraham  Kent,  Justice  of   the  Peace  of  the   State  of  Maryland 
in  and  for  St.  Mary's  County: 

Whereas,  I,  John  Doe,  am  desirous  to  have  again  and  repossess  the 
following  described  premises  (describing  them),  by  me  leased  and 
■demised  to  one  Richard  Foe,  for  a  term  (designating  term),  which  has 
^expired  agreeably  to  a  certain  notice  herein  and  heretofore  by  me 
^iven  to  the  said  Richard  Foe; 

And  whereas  the  said  Fichard  Foe  has  wholly  refused  to  comply 
with  said  notice; 

I  therefore  pray  you,  as  said  justice,  to  forthwith  issue  your  sum- 
mons to  the  said  Fichard  Foe,  the  said  tenant,  that  he  be  and  appear 
on  a  day  in  said  summons  mentioned  before  you,  as  said  justice,  to 
show  cause,  if  any  he  has,  why  restitution  of  the  possession  of  said 
•estate  so  leased  and  demised  should  not  be  forthwith  made  to  me» 
said  landlord. 

John  Doe,  Landlord. 

Form  No.  12604.* 

State  of  Minnesota,        )  In  Justice  Court. 

County  of  Washington.  J      "    Before  Abraham  Kent. 

John  Doe,  plaintiff,      ) 

against  > 

Fichard  Foe,  defendant.  ) 

The  plaintiff  above  named  complains  of  defendant  above  named, 
and  says:  That  said  plaintiff  is  the  owner  and  entitled  to  the  imme- 

verified.     Iowa    Code    (1897),   §  4212.  Maine   Rev.  Stat.  (1883),  c.    73,  §  10; 

See  also,  generally,  the  title  Verifica-  Dunning  v.  Finson,  46  Me.  546. 

TIONS.  •     3.  The  words  to  be  supplied  within 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  94,  §  [  ]  will  not  be  found  in  the  reported 
I  et  seq.      See   also,   generally,  supra,  case. 

note  6,  p.  42.  4.  Maryland.  —  Pub.       Gen.      Laws 

2.  This   declaration    was   against    a  (1888),  c.  53,  §  i  <?/  seq.     See  also,  gen-- 
tenant  at  will  who  refused  to  deliver  erally,  supra,  note  6,  p.  42. 
possession    after   his  estate   had   been  5.  Minnesota. — Stat.   (1894),  §  6118. 
terminated   by  a  notice  to  quit.     See  See  also,  generally,  supra,  note  6,  p.  42. 
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diate  possession  of  the  following  described  property,  to  wit:  (describe 
ing  premises). 

That  heretofore,  and  on  theirs/  day  oi  June^  i895,  said  plaintiff 
let  said  described  property  to  said  defendant  for  the  term  of  fAree 
years  on  the  following  conditions:  the  said  defendant  promised  and 
agreed  to  pay  the  sum  of  seventy  dollars  in  advance  on  \.\\^  first  day 
of  each  month. 

That  said  lease,  by  its  terms,  expired  on  the  first  day  of  June^ 
\Z98.* 

That  said  defendant  has  and  unlawfully  detains  the  possession  of 
said  premises,  and  refuses  to  deliver  the  same  to  said  plaintiff: 

Wherefore  plaintiff  prays  that  he  may  have  judgment  for  the  resti- 
tution of  the  said  premises,  and  for  the  costs  and  disbursements  of 
this  action. 

Dated  this  twenty-sixth  day  oi  June,  iS98. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

Form  No.  12605.' 

(Precedent  in  Adams  v.  Decker,  11  N.  J.  L.  85.) 

\Sussex  County,  to  wit: 

Crotuell  Adams  doth  hereby  complain  to  Abraham  Kent,  one  of  the 
justices  of  the  peace  in  and  for  the  county  of  Sussex,  against  Bowde- 
vine  Decker,  of  the  township  of  Wantage,  in  said  county,  for  this, 
to  wit:]2 

For  that  whereas,  by  a  certain  written  lease,  between  the  said 
Bowdevine  Decker  and  Crowell  Adams,  bearing  date  the  first  day  of 
April,  A.  D.  18^5,  the  said  Bowdevine  did  demise  and  lease  unto  the 
said  Crowell  Adams,  the  messuage,  farm  and  tract  of  land,  on  which 
the  said  Cr^?«'^// resided,  containing  about  one  hundred  and  forty-six 
acres,  situate  on  the  Pepocoting,  near  the  Pepocoting  bridge,  in  the 
said  township  of  Wantage  in  the  said  county,  whereof  the  said  Bowde- 
vine Decker  then  was,  and  now  is,  seised  of  an  estate  of  inheritance 
in  fee  simple,  to  have  and  to  hold  the  said  farm,  messuage  and  tract 
of  land,  unto  the  said  Crowell  Adams,  for  the  term  of  one  year  from 
the  date  of  the  said  lease;  and  the  said  Crowell  Adams  hath  wilfully 
and  without  force,  held  over  and  unlawfully  detained  the  possession 
of  the  said  premises,  from  the  expiration  of  the  said  term,  to  the  day 
of  exhibiting  this  complaint,  and  still  doth  wilfully  and  without  force^ 
hold  over  and  unlawfully  detain  the  same  from  the  said  B.  Decker, 
although  demand  of  the  possession  of  said  premises  and  notice  in 
writing  for  the  delivery  thereof,  to  the  said  B.  Decker,  was  made  and 
given  by  the  said  B.  Decker  to  the  said  C.  Adams,  to  wit,  on  the  29th 
day  oi  January,  iS28,  and  so  the  said  Crowell  Adams  is  guilty  of 
unlawful  detainer  of  the  said  premises. 

[Dated  this  ninth  day  of  February,  a.  d.  \2>28. 

Crowell  Adams,  j^ 

1.  New  Jersey. — Gen.  Stat.  (1895),  p.         2.  The   matter  enclosed   by  [  ]  will 
1597,  §  7.     See  also,  generally,  supra,     not  be  found  in  the  reported  case. 
note  6,  p.  42. 

50  Volume  11. 


12606.  LANDLORD  AND  TENANT.  12607. 

Form  No.  12606.' 

To  Abraham  Kent ^  Justice  of  the  Peace  of  Suffolk  County: 

The    subscriber  appHes  for  process  and  proceedings   to  remove 
Richard  Roe  from  the  possession  of  the  premises  hereinafter  men- 
tioned, on  the  grounds  set  forth  in  the  following  petition: 
State  of  New  York,  \ 
Suffolk  County.  J 

The  petition  of  y^iA// Z><?<f  respectfully  represents  and  shows  that 
he  is  landlord  of  the  premises  hereinafter  described,  and  that  on  or 
about  \.\\Q.  first  day  of  January,  i890,  he  rented  unto  Richard  Roe,  as 
tenant,  the  premises  situate  in  (^Here  describe  premises),  for  the  term 
of  two  years  commencing  on  the  first  day  oi  January,  iS90,  and 
ending  on  the  first  day  oi  January,  \Z92,  which  said  term  has  expired, 
and  that  the  said  tenant  entered  into  the  occupation  of  said  premises 
under  said  agreement.  That  the  said  Richard  Roe,  as  tenant,  and 
Johti  Fen,  undertenant,  hold  over  and  continue  in  possession  of 
the  said  premises,  without  the  permission  of  the  said  landlord,  after 
the  expiration  of  the  tenant's  term  therein. 

Therefore  your  petitioner  prays  for  a  final  order  to  remove  said 
tenant  and  undertenant  from  said  premises. 

And  your  petitioner  will  ever  pray,  etc. 

{L>ate,  signature  and  verification  as  in  Form  No.  12610.^ 

Form  No.  12607.* 

To  Abraham  Kent,  Justice  of  the  Peace,  Adams  County: 
The  complaint  oi  John  Doe  most  respectfully  sets  forth: 
That  he  is  the  owner  of  a  certain  tenement,  with  the  appurtenances 
thereto  belonging,  situate  and  being  in  {describing premises)  in  said 
county;  that  being  in  lawful  and  peaceful  possession  of  said  premises, 
ox\.th.t.  first  diZTj  oi  August,  iS71,  he  demised  the  said  premises  to  a 
certain  Richard  Roe,  for  a  full  term  of  one  year,  from  the  first  day  of 
August,  iS71,  at  the  rent  of  fifty  dollars  per  month,  which  said  term 
is  fully  ended;  and  that  the  complainant  being  desirous  upon  the 
termination  of  said  term  to  have  again  and  repossess  the  said  prem- 
ises for  that  purpose,  did  on  the  sixteenth  day  oi  April,  iS7S,  last 
past,  demanded  and  required  the  said  Richard  Roe  to  remove  from 
and  leave  said  premises;  and  that  the  said  Richard  Roe  hath  hitherto 
refused  and  still  doth  refuse  to  comply  with  said  notice  and  demand; 
and  that  three  months  having  elapsed  since  the  service  of  said  notice, 
said  complainant  therefore  makes  this  complaint  in  order  that  such 
proceedings  may  be  taken  by  you  herein  as  are  directed  by  act  of  the 
assembly  in  such  cases  made  and  provided. 

John  Doe. 
Sworn  and  subscribed  before  me  the  sixth  day  of  August,  a.  d. 
1 87^. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  iV<f«;yi7r/J.— Code  Civ.  Proc.(i8g9),  (1894),  p.  1165,  §  20.  See  also,  gen- 
§§  2231  eiseq.,  2235.  See  also,  generally,     erally,  supra,  note  6,  p.  42. 

supra,  note  6.  p.  42.  The  jtutice's  record  in  a  proceeding  to 

2.  Pennsylvania.  —  Bright.  Pur.  Dig.     recover  possession  of  leased   premises 
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Form  No.  12608.* 

State  of  South  Dakota,  {  In  Justice's  Court. 

County  of  Hughes.        f  Before  Abraham  Kent^  J.  P.* 

John  Doe,  plaintifif, 

against 

Richard  Roe,  defendant. 

John  Doe,  the  plaintiff  aforesaid,  alleges i^ 

First:  That  he  is  the  owner  and  lessor  of  the  following  described 
property  {describing  premises)  situate,  lying  and  being  in  the  county 
of  Hughes  and  state  aforesaid. 

Second:  That  on  or  about  they?r.y/day  oi  January,  i890,  the  plain- 
tiff let,  leased  and  rented  unto  the  defendant,  Richard  Roe,  of  the  city 
of  Pierre  in  said  county,  the  said  premises  for  the  term  of  two  years 
from  the  yfrj/ day  oi  January,  a.  d.  \%90,*  which  said  term  expired 
on  the^r.y/  ^di^  oi  January,  a.  d.  \W2. 


under  Bright.  Pur.  Dig.  Pa.  (1894),  p. 
1165,  §  20,  as  set  out  in  Givens  v.  Mil- 
ler, 62  Pa.  St.  133,  is  as  follows: 

"  Catharine  Miller,  etc.  v.  Nathaniel 
Givens.  Proceedings  under  Act  of  As- 
sembly relative  to  landlords  and  tenants, 
passed  the  14th  day  of  December,  A.  D. 
1863,  and  Sup.  of  20th  Feb.  A.  D.  1867. 

Be  it  remembered  that  on  the  i^th 
day  of  April,  x9>68,  complaint  was  made 
before  me,  George  Hoover,  one  of  the 
justices  of  the  peace,  etc.,  on  oaths  of 
Catharine  Miller,  etc.,  being  the  sisters 
of  the  full  blood  and  heirs  of  John 
Single,  deceased,  that  the  said  John 
Single  in  his  lifetime  leased  the  said 
premises  to  one  Nathaniel  Givens  for  the 
term  of  one  year  or  at  will,  of  which 
John  Single  was  quietly  and  peaceably 
possessor  of  a  certain  tract,  etc.,  con- 
taining /f/jfy-j/jr  acres  more  or  less,  with 
a  dwelling-house,  etc.,  under  the  said 
tenant  act  and  the  supplement  thereto, 
that  the  said  term  is  fully  ended  and 
the  aforesaid  heirs  of  John  Single,  de- 
ceased, being  desirous  on  the  termina- 
tion of  the  said  term  to  have  and 
repossess  the  aforesaid  property  or 
estate  of  John  Single,  deceased.  We 
the  aforesaid  heirs  did  on  the  thirty- 
Jirst  day  of  December,  1867,  demand 
and  require  the  said  Nathaniel  Givens  to 
remove  from  and  leave  the  said  prem- 
ises, that  three  months  have  elapsed 
since  the  service  of  the  said  notice,  and 
that  the  said  Nathaniel  Givens  has 
hitherto  refused  and  still  does  refuse  to 
comply  therewith,  whereupon  the  said 
George  Hoover,  justice  as  aforesaid,  did 
on  the  20th  day  of  April,  1Z68,  issue  his 
precept  to  Wilson  Reed,  constable,  etc., 
commanding   him   the   said  Nathaniel 


Givens  to  be  and  appear  before  the  said 
George  Hoover,  etc.,  on  Saturday,  the 
sjih  day  ol April,  i%68,  at.?  o'clock  of 
said  day. 

Summons  served  April  21st  by  copy. 
April 2')th,  parties  appeared. 

After  hearing  the  proof  and  allega- 
tions of  plaintiffs'  witnesses,  and  the 
defendants  not  offering  nor  even  stay- 
ing to  make  a  defense  and  the  proofs 
that  were  produced  before  me  on  the 
2^th  day  of  April,  and  looking  at  the 
Act  of  the  14th  day  of  December,  and 
supplement  of  the  20th  day  of  Febru- 
ary, 1867,  '  Judgment  in  favor  of  plain- 
tiffs and  against  Nathaniel  Givens,  de- 
fendant, for  twenty  dollars  as  damages 
to  be  levied  of  the  goods  and  chattels 
of  the  said  defendant  and  the  immedi- 
ate possession  of  the  property  now  held 
forcibly  by  said  Nathaniel  Givens  unto 
the  plaintiffs.' 

April joth,  1B6S,  warrant  of  restitu- 
tion issued  to  constable  fVilson  Heed." 

1.  South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6073  et  seq. 

North  Dakota. —  Rev.  Codes  (1895), 
§  6677  et  seq.  See  also,  generally, 
supra,  note  6,  p.  42. 

2.  Justices  of  the  peace  have  jurisdic- 
tion in  such  cases: 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g  6072. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6623. 

3.  Who  may  Inatitnte  Proceeding.  — 
As  to  who  is  the  proper  party  to  insti- 
tute the  proceeding,  see 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6075. 

North  Dakota.  —  Rev.  Codes  (1895),  ^ 
6679. 
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Third:  That  on  the  second da.y  oi  January,  iS92,  the  plaintiff  served 
upon  the  defendant  due  notice,  in  writing,  demanding  the  possession 
of  said  premises;  that  said  notice  is  hereto  annexed  and  made  a 
part  of  this  complaint,  and  was  duly  served  on  the  defendant 
Richard  Roe  more  than  three  days  before  the  commencement  of  this 
action. 

Fourth:  That  said  defendant  holds  over  and  continues  in  posses- 
sion of  said  premises  without  the  permission  of  this  plaintiff. 

Wherefore,  the  plaintiff  prays  judgment  for  a  final  order  to  remove 
the  sddd  Richard  Roe  from  said  premises,  and  that  the  possession  of 
the  same,  by  the  order  of  this  court,  be  delivered  to  the  plaintiff, 
besides  costs  of  this  action,  and  forty  dollars  damages  for  the  deten- 
tion of  the  possession  of  said  premises. 

John  Doe,  Plaintiff. 

By  Jeremiah  Mason,  Plaintiff's  Attorney. 

(  Verification^ 

Form  No.  12609.' 

The  State  of  Texas, 
Ellis  County. 

To  Abraham  Kent,  Justice  of  the  Peace,  within  and  for  said  Ellis 
County:^ 

I,  Isaac  Cooper,  complaining  against  Richard  Roe,  state: 

That  I  am  a  resident  of  the  said  county  of  Ellis  \  that  said  Harold 
D.  Marchbanks  is  a  resident  of  said  county  of  Ellis;  that  I  am  justly 
entitled  to  the  possession  of  lots  numbers  oru  and  two  in  block 
nwvc^&x  fourteen  in  the  town  of  Waxahatchie,  together  with  the  store- 
house and  warehouse  thereon  situated,  of  which  said  premises  on  the 
first  day  of  January,  a.  d.  \Z55,  1  was  actually  seised  and  possessed, 
and  being  so  seised  and  possessed  I  leased  the  said  premises  on  said 
first  day  of  January,  a.  d.  i855,  to  said  Harold  D.  Marchbanks  for  the 
term  of  one  year,  commencing  on  said  first  day  of  January,  a.  d, 
i855,  which  said  term  has  now  ended  and  expired;  that  the  said 
Harold  D.  Marchbanks  unlawfully  and  wilfully  holds  over  said  prem- 
ises, storehouse  and  warehouse,  and  unjustly  detains  possession  of 
the  same  from  me,  the  said  Isaac  Cooper,  and  refuses  to  give  posses- 
sion thereof  to  me,  notwithstanding  possession  of  said  premises  as 
being  by  me  duly  demanded  in  writing  of  said  Harold  D.  Marchbanks. 

Wherefore  I,  the  said  Isaac  Cooper,  pray  that  such  proceedings  may 
be  had  herein  as  by  the  law  in  such  cases  directed,  to  the  end  that 
possession  of  said  premises  may  be  restored  to  him. 

Isaac  Cooper. 

(  Verification.')^ 

1.  Yeriflcatlon.  —  Complaint  must  be  davit  set  out  in  Cooper  v.  Marchbanks, 
verified  by  plaintiff,  his  agent  or  attor-     22  Tex.  i. 

ney.     Dak.  Comp.  Laws  (1887),  §  6076.  8.  Any  jnstioe  of  the  peace  of  the  pre- 

See  also,  generally,  the  title  Verifica-  cinct   where   the   property   is   situated 

TIONS.  shall  have  jurisdiction  to  hear  and  de- 

2.  Texas.  —  Rev.  Stat.  (1895),  art.  termine  any  case.  Tex.  Rev.  Stat. 
2523  et  seq.     See  also,  generally,  supra,  (1895),  art.  2522. 

note  6,  p.  42.  4.  Verification.  —  Complaint  must  be 

This  complaint  is  based  on  the  afl5-     verified.     Tex.   Rev.    Stat,   (1895),  art. 
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bb.  By  Agent. 

Form  No.  126x0.' 

To  the  Municipal  Court  of  the  City  of  New  York,  to  be  held  in  the 
Tenth  District  of  the  Borough  of  Manhattan-?' 

The  petition  of  John  Fen  respectfully  shows  that  your  peti- 
tioner is  the  agent  of  John  Doe^  landlord  of  the  following  premises, 
to  wit:  three  rooms  numbered  5,  6  and  7,  on  the  second  floor,  north 
side,  in  the  house  and  premises  known  as  number  156  West  Fourteenth 
street,  in  the  tenth  district  of  the  borough  of  Manhattan,  in  the  city 
oi  New  York,  and  that  on  or  about  X.\\t  first  day  oi  January,  \2>98^ 
said  John  Doe  entered  into  an  agreement  with  Richard  Roe,*  as 
tenant,  whereby  the  said  tenant  hired  the  aforesaid  described  prem- 
ises from  the  said  landlord  for  the  term  of  one  month  from  the  first 
day  o{  January,  iS98,  and  by  the  month  only  from  month  to  month 
thereafter,  which  said  last  term  expired  on  the  first  day  of  February, 
i898,  that  said  tenant  entered  into  the  occupation  of  said  premises 
and  still  occupies  the  same,  and  that  said  tenant  and  the  assigns  of 
said  tenant  (or  undertenants  or  legal  representatives  of  said  tenant,  speci- 
fying who  are  undertenants  or  assigns,  etc.,  if  any,  as  the  case  may 
be),  hold  over  and  continue  in  possession  of  said  premises  after  the 
expiration  of  the  said  term,  without  the  permission  of  this  petitioner, 
or  the  landlord  thereof,  and  that  your  petitioner  is  duly  authorized 
to  commence  proceedings  to  dispossess  said  tenant  and  those  claim- 
ing possession  under  said  tenant. 

Petitioner  further  shows  that,  at  Xta&t  five  days  before  the  expira- 
tion of  the  term  aforesaid,  there  was  served  upon  said  tenant,  in  the 
same  manner  in  which  a  summons  in  summary  proceedings  is  now 
allowed  to  be  served  by  law,  a  notice  in  writing  that  the  said  land- 
lord elects  to  terminate  the  said  tenancy,  and  that  unless  the  said 
tenant  removes  from  said  premises  on  or  before  the  day  on  which 
said  term  expires,  the  landlord  will  commence  summary  proceedings 
under  the  statute  to  remove  such  tenant  therefrom,  a  copy  of  which, 
and  an  affidavit  of  the  manner  of  its  service,  is  hereunto  annexed. 

Wherefore  your  petitioner  prays  that  a  precept  may  be  duly  issued, 
requiring  said  tenant  and  each  and  every  person  in  possession  of  the 
said  premises  or  claiming  the  possession  thereof  by  or  through  said 
tenant  either  as  assigns,  undertenants,  legal  representatives  or  other- 
wise, to  forthwith  remove  from  said  premises,  or  to  show  cause 
before  said  court,  at  a  time  and  place  in  said  precept  to  be  named, 
why  possession  of  said  property  or  premises  should  not  be  delivered 
to  the  petitioner,  and  a  final  order  made  by  said  court  to  remove  him 
or  them  accordingly,  and  that  the  petitioner  be  awarded  the  costs  of 
these  proceedings. 

2523  et  seq.     See  also  the  title  Verifi-  see    N.  Y.   Code   Civ.    Proc.    (1899),    f 

CATIONS.  2234. 

1.  New  York.  —  Code  Civ.  Proc.  Honicipal  courts  may  exercise  juris- 
(1899),  ^§  2231  et  seq.,  2235.  See  also,  diction  in  such  proceedings.  N.  Y. 
generally,  supra,  note  6,  p.  42.  Laws  (1897),  c.  37S,  ^  1364. 

2.  Jnxisdiction.  —  As  to  what  courts  3.  Who  may  Institute  Proceeding.  —  As 
have  jurisdiction  over  the  proceedings,  to  what  persons  are  entitled  to  institute 

54  Volume  il. 


12610. 


LANDLORD  AND  TENANT. 


12611. 


Dated  the  sixth  day  of  February^  iS98. 

John  Fen^  Petitioner. 
{yerification.y- 

(J>)  Jury  of  Inquest.^ 

Form  No.  1 2  6 1 1 .' 

(Precedent  in  Gavit  v.  Hall,  75  Pa.  St.  363.)* 

To  David  Beitler  and  Robert  R.  Smith,  two  of  the  aldermen  *  in  and 
for  the  city  of  Philadelphia,  the  complaint  of  Nelson  Gavit  by 
A.  F.  Blair,  Agent,  most  respectfully  sets  forth:  — 

That  he  is  owner  of  a  certain  tenement  with  the  appurtenances 
-situate  No.  lJi.19  Race  street,  in  the  city  of  Philadelphia,  and  was  in 
possession  thereof  August  1st,  i2>71,  when  he  demised  the  said  prem- 
ises to  a  certain  Mary  Hall  for  the  full  term  of  one  year  from  August 
1st,  i871,  at  rent  of  $^i.^7  per  month,  which  said  term  is  fully  ended. 

The  said  Nelson  Gavit  being  desirous  upon  the  determination  of  the 
said  term  to  have  again  and  repossess  his  said  estate,  for  that  pur- 
pose he  did  on  the  16th  day  of  April,  iS72,  last  past,  demand  and 
require  the  said  Mary  Hall  to  remove  from  and  leave  the  same,  and 
that  the  said  Mary  Hall  hath  hitherto  refused  and  still  doth  refuse 


the  proceedings,  see  N.  Y.  Code  Civ. 

Free.  (1899),  §  2235. 

1.  Verification.— s The  petition  must 
be  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the 
supreme  court.  N.  Y.  Code  Civ.  Proc. 
(1899),  §  2235.  See  also,  generally,  the 
title  Verifications. 

2.  The  inquisition  is  part  of  the  record. 
Buchanan  v.  Baxter,  67  Pa.  St.  348. 

The  inquisition  in  Gavit  v.  Hall,  75 
Pa.  St.  363,  was  as  follows: 

"  Inquisition  taken  at  [Philadelphia 
-on  the  7J/ day  of  September,  187.?,]  before 
David  Beitler,  Esq.,  and  Robert  R. 
Smith,  Esq.,  two  of  our  aldermen  in 
and  for  the  city  of  Philadelphia,  by  the 
oaths  of  William  Vogdes  {and  eleven 
others,  naming  them),  twelve  substan- 
tial freeholders  of  the  said  city,  who, 
[upon  their  oaths  and  affirmations  re- 
spectively do]  say  that  Nelson  Gavit 
was  on  the  yfrj/ day  ol  August,  in  the 
year  one  thousand  eight  hundred  and 
seventy-one,  quietly  and  peaceably  pos- 
sessed of  a  certain  tenement,  etc.  {as  in 
the  complaint),  and  did  demise  the  said 
premises  to  a  certain  Mary  Hall  for 
the  term  of  one  year  from  August  ist, 
187/,  then  next  ensuing,  at  the  monthly 
rent  of  %4.i.&j  per  month,  and  that  the 
said  Mary  Hall  by  virtue  of  the  said 
demise  entered,  etc.,  and  that  the  said 
term  for  which  the  said  premises  were 
demised  is  fully  ended;  and  the  said 
JNelson  Gavit,  etc.,  did  on  the  sixteenth 


day  oi  April,  187^,  demand  of  and  re- 
quire the  said  Mary  Hall  to  remove 
from  and  leave  the  same  at  the  expira- 
tion of  her  said  term,  and  that  the  said 
Mary  Hall  has  hitherto  refused  and 
still  does  refuse  to  comply  with  the 
said  demand  and  requisition  to  remove 
from  and  leave  the  said  premises,  and 
the  said  freeholders  do  assess  damages 
against  the  said  Mary  Hall  for  the 
unjust  detention  of  the  said  demised 
premises,  at  one  y^Mw^r^-d^ dollars  besides 
all  costs  of  suit.  Whereupon  it  is 
considered  by  the  said  aldermen  that 
restitution  of  the  said  demised  premises 
be  made  to  the  said  Nelson  Gavit,  and 
that  he  recover  of  the  said  Mary  Hall 
one  hundred  dollars  damages  aforesaid, 
together  with  the  costs  of  suit,  amount- 
ing X.O  forty- five  dollars." 

See  also,  generally,  the  title  iNQtJEST 
OF  Damages,  vol.  10,  p.  22. 

3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  I163,  §  17  et  seq.  See  also, 
generally,  supra,  note  6,  p.  42. 

4.  This  form  was  held  to  be  full  and 
explicit  and  to  contain  every  fact  re- 
quired to  be  therein  set  forth.  Also 
that  it  clearly  showed  that  it  was  made 
by  the  agent  of  Gavit. 

5.  The  alderman  or  a  city  recorder  has 
jurisdiction  concurrent  with  the  justice 
of  the  peace  in  proceedings  by  the 
landlord  to  recover  possession  of  leased 
premises.  Wilmington  Steamship  Co. 
V.  Haas,  151  Pa.  St.  113. 
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to  comply  therewith;  that  three  months  having  elapsed  since  the- 
service  of  the  said  notice,  he  makes  this  complaint,  that  such  pro- 
ceedings may  be  taken  by  you  as  are  directed  by  the  Act  of  Assem- 
bly in  such  case  made  and  provided. 

Nelson  Gavit^ 
Per  A.  F.  Blair,  Agent. 
Sworn  before  us,  this  6th  day  of  August,  a.  d.  i87^. 
(seal)  David  Beitler,  Alderman. 

(seal)  Robert  R.  Smith,  Alderman. 

(3)  After  Nonpayment  of  Rent.^ 


1.  Bequisites  of  Complaint,  etc.  —  Cton- 
erally. — See  generally,  supra,   note  3, 

p.  35- 

Term  of  Demise. —  In  a  proceeding  to 
recover  possession  of  premises  for  non- 
payment of  rent,  under  the  act  of  De- 
cember, 1863  (Bright.  Pur.  Dig.  Pa. 
(1894),  p.  1 165,  §  20),  it  is  a  fatal  defect 
in  the  record  if  the  term  of  demise  is 
not  stated,  for  the  jurisdiction  under 
that  act  is  limited  to  the  case  of  a  de- 
mise for  years  or  for  a  less  period  and 
does  not  include  a  demise  for  life  or  in 
fee.  Trimbath  v.  Patterson,  76  Pa.  St. 
277;  McCarthy  v.  Sykes,  7  Pa.  Dist. 
Rep.  243. 

Amount  of  Sent.  —  Mo.  Rev.  Stat. 
(1889),  §  6392,  provides  that  the  com- 
plaint shall  set  forth  "  the  amount  of 
rent  actually  due,"  but  this  does  not 
oust  plaintiff  of  all  remedy  in  case  less 
is  stated  than  is  really  due.  Mooers  v. 
Martin,  23  Mo.  App.  654  {overruling  the 
dictum  in  Wolff  v.  Shinkle,  4  Mo.  App. 
197,  on  this  point). 

An  averment  that  amount  specified 
is  due  for  rent  of  the  premises  in  pur- 
suance of  the  agreement  by  which  the 
premises  were  "  let,"  in  connection  with 
a  statement  that  the  defendant  holds 
over  and  continues  in  possession  there- 
of, is  substantially  equivalent  to  a 
statement  that  the  amount  is  due  pur- 
suant to  the  agreement  under  which  the 
premises  are  "held"  as  required  by 
the  statute.  People  v.  Lamb,  10  Hun 
(N.  Y.)  348. 

Stating  that  premises  were  leased  "  at 
the  yearly  rent  of  the  interest  and  taxes 
acccruing  thereon  "  is  not  sufficient,  as 
it  does  not  show  a  "  certain  rent,"  as 
required  by  the  act  of  March,  1872 
(Bright.  Pur.  Dig.  Pa.  (1894),  p.  1163, 
§  17).     Davis  V.  Davis,  115  Pa.  St.  261. 

Alleging  Demand  or  Notice.  —  Legal 
demand  for  possession  in  writing  should 
be  stated.  Cairo,  etc.,  R.  Co.  v.  Wig- 
gins Ferry  Co.,  82  111.  230;  Dunne  v. 


School  Trustees,  39  111.  578;  Smith  »► 
Killeck,  ID  111.  293;  Burrell  v.  Lamm,  67- 
Md.  580;  Paul  V.  Armstrong,  i  Nev.  82* 

Butfc«/ra,  it  seems,  under  some  stat- 
utes. See  Spooner  v.  French,  22  Minn. 
37;  Gibbens  v.  Thompson,  21  Minn.  398* 
Chung  Yow  V.  Hop  Chong,  11  Oregon 
220. 

Manner  of  Service  of  Notice. —  It  is  not^ 
necessary  to  allege  the  manner  in  which 
the  notice  to  pay  rent  or  surrender  pos- 
session is  served.  Knowles  v.  Murphy» 
107  Cal.  107. 

That  on  a  certain  day  notice  to  termi- 
nate "  was  served  upon  defendant  per- 
sonally" sufficiently  alleged  service  of 
notice  within  the  requirements  of  Wis. 
Stat.  (1898),  1 2184.  Minard  v.  Burtis,  83. 
Wis.  267. 

But  an  allegation  that  petitioner  "  has 
demanded  from  the  said  tenant,  Joseph- 
Milone,  that  he  perform  his  agreement 
and  covenant  and  pay  the  rent  accrued 
and  A\\e,  but  said  Milone  has  refused  and 
still  refuses  to  pay  said  rent,  and  your 
petitioner  has  duly  demanded  that  in 
default  of  such  payment,  possession  be 
given  to  him,  which  demand  has  also 
been  refused,"  is  clearly  insufficient  to 
confer  jurisdiction,  for  the  reason  that, 
it  shows  neither  a  personal  demand 
nor  the  service  of  a  notice  in  writing  as- 
required  by  the  statute.  Boydw.  Milone^ 
24  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  734. 

And  alleging  that  affiant  "  demanded 
the  said  rent  from  said  tenants  by  a  three- 
days'  notice  in  writing,  a  copy  of  which 
is  hereto  annexed,"  is  not  sufficient  be- 
cause it  is  neither  shown  to  have  been 
served  personally,  nor  by  leaving  a  copy 
with  a  person  residing  on  the  premises 
occupied  by  tenant,  or  by  affixing  a 
copy  on  a  conspicuous  part  of  demised 
premises.  People  v.  Keteltas,  12  Hun 
(N.  Y.)  67. 

Failore  to  comply  with  notice  to  quit 
should  be  stated.  Burrell  v.  Lamm,  67- 
Md.  580. 
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(tf)  Generally. 

Form  No.  1 2  6 1 2 .' 

{Commencing  as  in  Form  No.  12598,  and  continuing  down  to  *.) 

III.  That  on,  to  wit,  the  first  day  oi  July,  \Z90,  pursuant  to  the 
terms  of  said  lease  there  became  due,  and  was,  and  ever  since  has 
been,  and  now  is,  owing,  unpaid,  and  payable  from  said  defendant, 
Richard  Roe,  to  said  plaintiff,  for  the  rent  of  said  premises  for  one 
month,  to  wit:  from  and  inclusive  of  the  first  day  oi  July,  iS90,  to 
the  first  day  of  August,  iS90,  the  sum  of  one  hundred  dollars. 

IV.  That  on,  to  wit,  the  second  dzy  oi  July,  i890,  at  said  county  of 
Marin,  three  days'  notice  in  writing  was  given  by  plaintiff  to  said 
defendant,  and  then  and  there  served  upon  said  defendant  for  and 
requiring  and  demanding  the  payment  within  three  days  after  the 
service  of  said  notice  on  said  defendant,  as  aforesaid,  of  the  said 
rent  due,  owing,  unpaid  and  payable  as  aforesaid,  amounting  to  the 
said  sum  of  one  hundred  dollars,  or  the  delivery  of  the  possession 
within  three  days  after  the  service  of  said  notice  on  said  defendant, 
as  aforesaid,  of  the  said  demised  premises,  but  said  defendant, 
Richard  Roe,  neglected  and  refused,  for  the  space  of  three  days  after 
demand  so  made  and  served  as  aforesaid,  and  ever  since  has  neglected 
and  refused,  and  still  neglects  and  refuses  to  pay  said  rent  or  to 
surrender  possession  of  said  demised  premises. 

V.  That  said  defendant,  Richard  Roe,  holds  over  and  continues  in 
possession  of  said  premises  after  default  in  the  payment  of  said  rent, 
pursuant  to  the  said  lease  under  which  said  property  is  held,  and 
without  the  permission  of  the  plaintiff,  by  reason  whereof  the 
plaintiff  has  sustained  damages  in  the  sum  of  one  hundred  and  fifty 
dollars,  for  the  rent  of  said  premises  actually  accrued  from  the 
first  day  of  July,  i890,  to  the  time  of  the  commencement  of  this 
suit. 

Wherefore,  the  said  plaintiff  prays  judgment  against  the  said 
defendant  for  the  restitution  and  possession  of  said  premises,  and 
for  the  sum  of  one  hundred  and  fifty  dollars,  the  amount  now  due 
and  unpaid  for  the  rent  thereof,  and  such  further  sum  as  may  accrue 
from  the  time  of  filing  this  complaint  to  the  rendition  of  judgment 
herein;  and  that  the  amount  found  due  for  rent  may  be  trebled,  and 
also  for  costs  of  this  suit;  and  that  by  said  judgment  it  be  declared 
that  said  lease  under  which  said  defendant,  Richard  Roe,  holds  said 
demised  premises  be  forfeited. 

{Signature  and  verification^  as  in  Form  No.  5910.^ 


Form  No.  1 2  6 1 3 

State  of  Colorado, 
County  of  Arapahoe. 


e.  \  ^^- 


\.  California. —CoAe      Civ.      Proc.  Code  Civ.  Proc.(l897),  §  I175.    Consult 

(1897),   §    1 166.     See    also,   generally,  the  title  Verifications. 
supra,  note  i,  p.  56.  3.   Colorado.  — Mills'    Anno.     Stat. 

Treble    damages    are    allowed.     Cal.  (1891),    §    1973   et  seq.     See    also,  gen- 
Code  Civ.  Proc.  (1897),  §  1 174.  erally,  supra,  note  i,  p.  56. 

2.  Complaint  most  be  Verified.  —  Cal. 
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John  Do,,  plaintiff,       )      j^  ^^^  j^^^.^^  ^  ^^^^^^  Abraham 

^^^'"^^  (  Kent   T   Pi 

Richard  Roe,  defendant.  )  »  j-     • 

The  plaintiff  complains  of  the  defendant  and  alleges: 

I  St.  That  said  plaintiff  is  the  owner  of  the  premises  known  and 
described  as  follows,  to  wit:  The  house  and  appurtenances  known  as 
No.  Jf.62  Main  street,  on  lot  No.  ^  in  block  No.  16,  in  the  city  of  Dernier, 
county  and  state  aforesaid,  and  the  said  premises  were  leased  to  said 
defendant  from  month  to  month  at  a  monthly  rental  of  one  hundred 
dollars,  payable  on  the  first  day  of  each  month,  and  payable  in 
advance. 

2d.  That  said  defendant  has  made  a  forfeiture  of  his  lease,  having 
failed  to  pay  the  monthly  rental  of  one  hundred  dollars  on  \.\i^  first 
day  of  February,  a.  d.  \W8,  and  said  rent  is  now  in  arrears  since  said 
first  day  of  February,  a.  d.  \W8,  and  now  past  due,  and  demand  hav- 
ing been  made  for  said  rent,  the  said  Richard  Roe  has  refused  to  pay 
the  same. 

3d.  That  a  demand  in  writing  for  the  payment  of  rent  due,  or 
possession  of  the  premises  aforesaid  within  three  days,  was  served  upon 
the  said  defendant  on  the  second  day  of  February,  a.  d.  \W8,  which 
notice  and  demand  in  writing  is  hereunto  annexed,  marked  "Exhibit 
A,"  and  made  a  part  of  this  complaint;  and  that  said  demand  was 
served  by  William  Waters. 

4th.  That  said  defendant  unlawfully,  wrongfully,  and  without  force, 
holds  possession  of  the  premises  aforesaid,  contrary  to  the  terms  of 
his  lease. 

5th.  That  said  defendant  is  indebted  to  plaintiff  in  the  sum  of  one 
hundred  dollars  for  rent  of  said  premises. 

Wherefore  plaintiff  demands  judgment  for  the  possession  of  said 
premises,  rent  due  and  cost  of  suit  and  such  other  and  further  relief 
as  to  the  court  may  seem  proper  and  just. 

{^Signature  and  verification  as  in  Form  No.  5911.') 

Form  No.  1 2  6  1 4  .* 
(Conn.  Prac.  Act  (1879),  p.  169,  No.  298.) 

(Commencing  as  in  Form  No.  12599,  and  continuing  down  to  *.) 
I.  On  May  1st,  iS78,  a  written  lease  was  executed  by  himself  and 
Richard  Roe,  of  said  town,  of  the  following  described  premises, 
to  wit:  (describing premises'),  for  the  term  of  one  year  from  said  date, 
for  the  annual  rent  of  three  hundred  dollars,  payable  in  ttwnthly  pay- 
ments of  twenty-five  dollars,  on  the  last  day  of  each  month,  during  the 
continuance  of  said  lease;  and  said  lessee  covenanted  in  said  lease 
with  the  complainant,  that  if  he  should  neglect  to  pay  the  rent 
thereof  as  aforesaid,  and  the  same  should  remain  unpaid  y^z*^  days 
after  the  same  should  become  due  and  payable  as  aforesaid,  then  said 

1.  Jostices  of  the  peace,  district  courts  with  the  county.     Reynolds  v.  Larkins, 

and  county  courts  have  jurisdiction  in  lo  Colo.  126. 

such  cases.     Kelly    v.    E.    F.    Hallack  2.    Connecticut.  —  Gen.   Stat.    (1888), 

Lumber,  etc.,  Co.,  22  Colo.  221;  Mills'  §§   1355,    I359-      See    also,    generally. 

Anno.  Stat.  Colo.  (1891),  §  1978.     And  supra,  note  i,  p.  56. 

the  justice's  jurisdiction  is  coextensive  This   is   the   form  -  of   complaint  ia 
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lease  should  thereupon,  by  virtue  of  this  express  stipulation,  therein 
contained,  expire  and  terminate;  and  that  said  lessor  might,  at 
any  time  thereafter,  re-enter  on  said  premises,  and  the  same  have 
and  possess  as  of  his  former  estate;  and  without  such  re-entry, 
might  recover  possession  thereof  in  the  manner  prescribed  by  the 
statute  relating  to  summary  process,  and  that  no  demand  for  the 
rent,  and  no  re-entry  for  condition  broken,  as  at  common  law,  should 
be  necessary  to  enable  the  lessor  to  obtain  such  possession,  pursuant 
to  said  statute,  and  that  all  right  to  any  demand  for  said  rent,  and 
any  such  re-entry,  was  expressly  waived  by  said  lessee;  and  said 
lessee  further  covenanted  in  said  lease,  that  whenever  said  lease 
should  terminate,  either  by  lapse  of  time,  or  by  virtue  of  any  of  the 
express  stipulations  therein,  he  waived  all  right  to  any  notice  to  quit 
possession,  as  prescribed  by  said  statute. 

2.  Said  lessee,  on  May  1st,  iS78,  entered  into  the  possession  of 
said  premises,  under  said  lease,  and  has  continued  in  the  possession 
of  the  same  from  thence  to  the  present  time. 

3.  Said  lessee  failed  and  neglected  to  pay  the  rent  which  became 
due  and  payable  on  October  30th,  i878,  nor  has  he  since  paid  the 
same,  or  any  part  thereof. 

4.  Ewe  days  having  elapsed  since  said  rent  became  due  as  afore- 
said, said  lease  has,  by  virtue  of  said  express  stipulation  therein 
contained,  expired  and  terminated. 

[Or,  4.  On  May  1st,  iS79,  said  lease  expired  and  terminated  by 
lapse  of  time.] 

5.  Said  lessee  still  neglects  and  refuses  to  quit  possession  of  said 
premises  to  the  complainant,  and  still  holds  possession  thereof. 

The  complainant  prays, 

I.  Process  against  and  that  a  summons  {continuing  and  concluding  as 
in  Form  No.  12599). 

Form  No.  1 2  6  i  5 .' 
District  of  Columbia,  to  wit : 

To  Abraham  Kent,  a  Justice  of  the   Peace  in  and  for  the  District 
aforesaid: 

Your  complainant,  John  Doe,  respectfully  represents  that  he  is 
entitled  to  the  possession  of  the  tenement  and  premises  known  as 
house  number  {describing  it),  in  the  city  of  Washington,  District  of 
Columbia,  and  that  the  same  is  detained  from  him  and  held  without 
right  by  Richard  Roe,  to  whom  the  complainant  had  heretofore 
rented  the  said  tenement  and  premises  as  a  monthly  tenant,  and 
whose  tenancy  and  estate  has  been  determined  by  default  in  the 
payment  of  rent,  as  provided  in  the  agreement  under  which  said 
tenancy  was  established,  and  the  service  of  a  due  notice  to  quit. 
Complainant  therefore  prays  that  a  summons  may  be  issued  to  a 
proper  officer  of  said  district,  to  be  served  upon  the  said  tenant 
holding  over  as  aforesaid,  commanding  said  tenant  to  appear  before 
you  on  a  day  to  be  therein  named,  to  show  cause  why  judgment  in 
favor  of  your  complainant  for  the  possession  of  said  tenement  and 

summary  process  upon  a  written  lease  1.  District  of  Columbia.  —  Comp.  Stat, 
given  in  Conn.  Prac.  Act  (1879),  P-  169,  (1894),  c.  38,  §  8,  See  also,  generally, 
No.  298.  supra,  note  i,  p.  56. 
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premises,  ana  costs  accruing  upon  this  application,  should  not  be 
rendered  herein,  agreeable  to  the  act  of  congress  in  such  cases  made 
and  provided. 

John  Doe,  Complainant. 
Subscribed  and  sworn  to  before  me  this  Unth  day  of  May,  a.  d.  i897. 

Abraham  Kent,  J.  P.     (seal)^ 

Form  No.  12616.* 

State  of  Indiana,  )  Before  Abraham  Kent,  Justice  of  the  JPeace,  of 

Jackson  County.   )      *  Brownstone  township. ^ 

John  Doe,  plaintiff,  complains  oi  Richard  Roe,  defendant,  and  says 
that  on  the  twentieth  day  of  November,  i8P7,  the  plaintiff  leased  to 
the  defendant  the  following  described  premises,  to  wit:  {describing 
premises'),  in  Jackson  county,  Indiana,  at  the  rent  of  fifty  dollars  per 
month,  payable  monthly  in  advance,  said  lease  to  run  from  month  to 
month;  that  on  the  twentieth  day  of  February,  iB98,  said  lease  expired 
by  the  defendant  failing  to  pay  the  rent  for  the  month  falling  due  on 
that  day;  that  on  the  twenty-second  day  of  February,  iS98,  the  plaintiff 
served  on  the  defendant  notice  (a  copy  of  which  is  herewith  filed)  to 
quit  possession  of  said  premises  within  ten  days,  unless  said  rent  be 
paid;  that  ever  since  that  time  the  plaintiff  has  been  and  now  is 
entitled  to  the  possession  of  said  premises;  that  the  defendant  unlaw- 
fully holds  over  and  detains  possession  of  said  premises  from  the 
plaintiff,  to  his  damage  in  the  sum  oi  fifty  dollars.  Wherefore  the 
plaintiff  demands  judgment  for  the  possession  of  said  premises,  and 
for  said  damages. 

John  Doe. 
Form  No.  1 2  6 1 7  .* 

{Commencing  as  in  Form  No.  1260 J^  and  continuing  down  to  *. ) 
That  the  rent  for  said  premises,  amounting  to  the  sum  of  seventy 
dollars,  and  which  became  due  on  \)i\t  first  day  oi  May,  i897,  by  the 
terms  of  said  lease,  has  not  been  paid,  and  that  the  same  has  been 
duly  demanded.  That  there  is  now  due  and  unpaid  for  rent  of  said 
premises  the  sum  of  seventy  dollars;  and  that  payment  thereof  has 
been  duly  demanded. 

That  defendant  has  and  unlawfully  detains  {continuing  and  conclud- 
ing as  in  Form  No.  1260Jt). 

Form  No.  126  18.* 

{Commencing  as  in  Form  No.  12608,  and  continuing  down  to  *)  at 
the  agreed  rate  of  one  hundred  dollars  per  month,  payable  monthly 

1.  The  oath  required  must  be  made  by  3.  Justices  of  the  peace  and  circuit 
the  complainant  in  person,  but  it  need  courts  have  jurisdiction  over  such  pro- 
not  be  administered  by  the  justice  or  ceedings.  Horner's  Stat.  Ind.  (i8g6), 
within  the  district.  An  oath  taken  be-  g§  5225,  5226.  See  also  Witz  z/.  Haynes, 
fore  a  notary  public  in  the  state  of  New  43  Ind.  470,  as  to  the  jurisdiction  of 
York  has  been  held  suflBcient  to  satisfy  courts  of  common  pleas. 

the  statute.  Harris  v.  Barber,  129  4.  Minnesota.  —  Stat.  (1894),  §6118. 
U.  S.  366.  See  also,  generally,  supra,  note  i,  p. 

2.  Indiana.  —  Horner's  Stat.  (1896),  §     56. 

5225.  See  also,  generally,  jw/ra,  note  5.  South  Dakota.  —  Dak.  Comp.  Laws 
I,  p.  56.  (1887),  §  6073  ^/ j^^r. 
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in  advance,  and  that  the  sum  of  one  hundred  dollars,  the  rent  due  on 
the  first  day  oi March^  a.  d.  \Z90,  for  the  month  oi  March,  remains 
unpaid. 

Third:  That  on  the  second  day  oi  March,  iS90,  plaintiff  caused  to 
be  served  upon  the  defendant  three  days'  notice  in  writing,  requiring 
in  the  alternative  the  payment  of  such  rent  or  the  possession  of  the 
premises;  that  said  notice  was  duly  served  upon  the  defendant  upon 
the  second  day  of  March,  a.  d.  \W0,  which  said  notice  is  hereto 
annexed,  and  together  with  the  proof  of  service  thereof,  made  a  part 
of  this  complaint;  that  the  said  rent  has  not  been  paid,  nor  has  the 
possession  of  the  premises  been  surrendered  to  this  plaintiff. 

Fourth:  That  said  defendant  ^/V^ar^^^^  holds  over  and  continues 
in  possession  of  said  premises,  without  the  permission  of  this 
plaintiff. 

Wherefore,  plaintiff  prays  judgment  for  an  order  in  this  case  to 
remove  the  said  Richard  Roe,  defendant,  from  said  premises,  and 
deliver  the  same  to  this  plaintiff,  besides  costs  of  this  action. 

(^Signature  and  verification  as  in  Form  No.  12608.) 

Form  No.  126x9.* 

State  of  Wisconsin,  \ 

County  of  Fond  du  Lac,  >  ss. 

Town  of  Rosendale.  ) 

To  Abraham  Kent,  Esq.,  a  Justice  of  the  Peace  of  said  County.* 

John  Doe,  plaintiff  in  this  suit,  complains  of  Richard  Roe,  defend- 
ant in  this  suit,  and  alleges  that  on  Xhe.  first  day  oi  January,  eighteen 
hundred  and  ninety-seven,  the  said  plaintiff  demised,  leased  and  let  to 
the  said  defendant  under  and  by  virtue  of  a  written  lease  (jetting  out 
the  terms  of  the  lease  verbatim  or  in  substance),  the  following  described 
premises,  to  wit:  {describing premises'),  under  and  by  virtue  of  which 
said  lease  the  said  defendant  Richard  Roe  promised  and  agreed  to 
pay  me  the  said  rent  at  the  times  and  in  the  manner  as  therein  above 
mentioned;  that  under  and  by  virtue  of  the  terms  of  said  lease  the 
said  defendant  Richard  Roe,  on  said  first  day  of  January,  eighteen 
hundred  and  ninety-seven,  entered  into  the  possession  of  said  premises 
so  demised  and  leased,  and  became  and  was  and  from  thence  hitherto 
has  been,  and  still  is,  possessed  thereof:  And  the  said  plaintiff  alleges 
that  afterwards,  on  the  tenth  day  oi  January,  one  thousand  eight 
hundred  and  ninety-eight,  the  said  defendant  held  the  said  demised 
premises,  by  virtue  of  the  said  demise,  without  the  permission  of  said 
lessor,  after  the  sum  of  one  hundred  ^oW^lV^  rent  therefor  had  become 
due  from  the  said  defendant  to  the  said  plaintiff,  according  to  the 
terms  of  said  lease  or  agreement,  and  that  afterwards,  on  the  tenth 
day  oi  January,  a.  d.  \W8,  whilst  the  said  defendant  so  held  the  said 
demised  premises,  and  whilst  the  said  rent  so  due  as  aforesaid  so 
remained  unpaid,  the  said  plaintiff  served  a  notice  in  writing  on  the 
said  defendant  that  he  should  deliver  possession  of  the  said  demised 

North  Dakota.  —  Rev.  Codes  (1895),  §    et  seq.     See  also,  generally,  supra,  note 
6677  et  seq.     See  also,  generally,  supra,     1,  p.  56. 
note  I,  p.  56.  2.  Jostioe  of  the  peace  has  jurisdiction 

1.   Wisconsin, —StaX.    (1898),  §   3358     in  such  cases.    Wis.  Stat.  (1898),  §  3362. 
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premises  so  held  by  him  as  aforesaid,  or  pay  the  rent  due,  according 
to  the  terms  of  the  said  lease.  Yet  the  said  defendant,  for  the  space 
of  three  days  and  upwards  after  the  service  of  said  notice,  neglected 
and  refused,  and  ever  since  has  neglected  and  refused,  and  still  does 
neglect  and  refuse,  to  quit  the  possession  of  said  premises,  or  pay 
the  rent  therefor,  so  due  and  unpaid  as  aforesaid. 

Plaintiff  therefore  prays  that  he  may  be  restored  to  the  possession 
of  the  said  premises,  according  to  the  statute  in  such  case  made  and 
provided. 

Dated  tht  fifteenth  day  of  January^  a.  d.  iZ98, 

John  Doe}- 

(F)  By  Agent. 

Form  No.  12620,' 

To  Abraham  Kent,  a  justice  of  the  peace  of  the  state  of  Marylandy 
in  and  for  Baltimore  City: 

The  complaint  oi  John  Doe,  by  Samuel  Smithy  his  duly  qualified 
agent,  respectfully  shows: 

That  as  lessor  of  premises  No.  500  White  street,  in  said  city,  he 
desires  to  have  again  and  repossess  the  same,  rented  of  him  by 
Richard  Roe,  tenant,  and  his  assignees  or  undertenants,  whose 
names  are  unknown  to  this  complainant,  from  whom  there  is  now 
due  and  unpaid,  rental  for  the  same,  the  sum  of  seventy  dollars, 
wherefore  he  prays  by  warrant  to  have  again  and  repossess  the 
aforesaid  premises,  and  judgment  for  amount  of  rent  due  and  costs, 
in  accordance  with  the  Act  of  General  Assembly  of  Maryland,  chap- 
ter 327,  passed  at  its  January  session,  1890. 

Given  under  my  hand  this  sixth  day  of  May,  xWJf.. 

John  Doe,  Lessor. 
By  Samuel  Smith,  his  Agent. 

State  of  Maryland,  Baltimore  City,  Set. 

On  this  sixth  day  of  May,  iSP^,  before  the  subscriber,  a  justice  of 
the  peace  of  the  state  of  Maryland,  in  and  for  Baltimore  City,  per- 
sonally came  Samuel  Smith,  duly  qualified  agent  of  y.?;^^  Z>^^,  lessor, 
and  made  oath  in  due  form  of  law  that  the  matters  and  things 
stated  in  the  foregoing  complaint  are  just  and  true,  to  the  best  of 
his  knowledge. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  1 2  6  2  i  .* 

{Commencing  as  in  Form  No.  12610,  and  continuing  down  to  *)  as 
tenant  thereof  by  the  terms  of  which  said  agreement  the  said  tenant 
hired  from  the  said  landlord  the  said  premises  before  described,  and 
undertook  and  promised  to  pay  the  said  landlord  the  sum  of  ($56?) 
fifty  dollars  a  month,  payable  monthly  in  advance  on  the  first  day  of 
each   month  thereafter  during  occupancy  for  the  use  and   occupa- 

1.  Signature.  —  Complaint  must  be  See  also,  generally,  supra,  note  i,  p.  56. 
signed  by  the  landlord,  his  agent  or  3.  New  York.  —  Code  Civ.  Proc. 
attorney.     Wis.  Stat.  (1898),  §  3362.  (1899),  §§  2231  ei  seq.,  2335.      See  also, 

2.  Maryland.  —  Laws  (1890),  c.  327.  generally,  supra,  note  i,  p.  56. 
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tion  thereof,  and  did  thereupon  enter  into  the  occupation  of  said 
premises. 

That  on  \h^  first  day  oi  July^  i898,  there  was  due  to  the  said  land- 
lord under  and  by  virtue  of  said  agreement  the  sum  of  (^100)  one 
hundred  dollars  for  two  months'  rent  of  the  said  premises  before 
described,  to  wit:  from  theyfr^/day  oi  June,  iS98,  to  the  first  day  of 
August, i898,  which  said  rent  has  been  demanded  from  said  tenant 
personally  since  the  same  became  due,  and  that  said  tenant  has 
made  default  in  the  payment  of  said  rent  pursuant  to  the  agreement 
under  which  the  said  premises  are  held,  and  that  the  said  tenant  and 
the  assigns  of  said  tenant  (or  undertenants  or  legal  representatives  of 
said  tenant,  specifying  who  are  undertenants  or  assignees,  etc.,  if 
any,  as  the  case  may  be)  hold  over  and  continue  in  possession  of  said 
premises  without  the  permission  of  the  landlord  after  default  in  the 
payment  of  the  rent  as  aforesaid,  and  that  your  petitioner  is  duly 
authorized  to  commence  proceedings  to  dispossess  said  tenant  and 
those  claiming  possession  under  said  tenant.  Wherefore,  your  peti- 
tioner prays  {continuing  and  concluding  as  in  Form  No.  12610). 

e.  Notice  or  Summons.' 


1.  Beqnisites  of  Smnmons  or  Notice, 
Generally. —  For  the  form  of  a  summons 
or  warrant  of  arrest  in  a  particular 
jurisdiction  see  the  titles  Summons; 
Arrest  IN  Civil  Actions,  vol.  2,  p.  117. 

Statutory  Provisions.  —  See  list  of  stat- 
utes cited  supra,  note  i,  p.  18. 

Description  of  Premises. —  A  description 
as  follows:  "Real  estate  situated  in 
Logan  county,  and  bounded  and  desig- 
nated as  a  JO  acre  lot,  lying  near  Beach 
creek  bridge,  bounded  by  Beach  creek 
and  Beach  creek  switch  and  land  of 
P.  A.  Steel,  it  being  the  same  property 
upon  which  the  said  Caudle  now  re- 
sides," is  sufficient.  Simpkinsz/.  White, 
43  W.  Va.  125.  See  also  list  of  statutes 
cited  supra,  note  I,  p.  18;  and  supra, 
note  3,  p.  35,  relating  to  description 
of  premises  in  the  complaint. 

Grotmds  of  Issuance.  —  It  was  decided 
in  McGinnis  v.  Vernon,  67  Pa.  St.  149, 
that  a  summons  should  always  contain 
a  brief  statement  of  the  grounds  of  is- 
suance, and  for  this  reason  a  summons 
was  held  to  be  insufficient  which  was 
in  the  following  form:  "  The  Common- 
wealth of  Pennsylvania  to  the  constable 
of  Broivnsville  township,  greeting:  We 
command  you  to  summon  Andrew  J. 
Vernon  to  appear  heiore  John  Holmes, 
Esq.,  one  of  the  justices  of  the  peace  of 
said  county,  on  the  12th  day  of  April, 
1870,  between  the  hours  of  /  and  ^o'clock 
/.  m.,  toanswery^.^«j^«  A/cGinnis  upon 
a  claim  for  possession  of  a  certain  house 
which  said  Vernon  occupies  in  Luzerne 


township,  and  have  you  then  and  there 
this  precept." 

A  notice  is  fatally  defective  which 
does  not  show  what  right  the  plaintifif 
has  in  the  land  entitling  him  to  insti- 
tute proceedings,  and  does  not  indicate 
on  what  grounds  the  proceedings  were 
commenced  against  the  defendant. 
Carlisle  v.  Prior,  48  S.  Car.  183. 

TTnlawfol  Withholding. —  A  summons 
which  requires  defendant "  to  answer  the 
complaint  ol Joseph  Simpkins  in  a  civil  ac- 
tion for  the  recovery  of  the  possession  of 
real  estate,  situated,"  etc.,  and  states  that 
"  the  plaintiff  will  also  claim  one  hundred 
dollars  damages  for  the  unlawful  de- 
tention of  said  property,"  is  sufficient, 
although  it  omits  the  words  "  unlawful 
withholding."  Simpkins  v.  White,  43 
W.  Va.  125. 

When  Returnable.  —  See  list  of  statutes 
cited  supra,  note  i,  p.  18. 

Summons  shall  be  returnable  within 
ninety  days  from  its  date.  Gas  Co.  v. 
Wheeling,  7  W.  Va.  22. 

Time  and  Place  of  Term.  —  A  summons 
to  "  appear  before  the  president  and 
justices  olowr  county  court  of  the  county 
oi  Jackson,  on  theyfrx/day  of  the  April 
term,  i8<5b,"  is  not  bad  because  it  fails 
to  state  when  and  where  term  is  to  be 
held.  Defendants  are  presumed  to  know 
the  law  and  hence  to  know  when  and 
where  term  is  to  be  held.  Cunningham 
V.  Sayre,  21  W.  Va.  440. 

Service  of  Notice,  etc.  —  Generally.  — 
See  list  of  statutes  cited  supra,  note  I, 
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(i)  In  General.^ 

(flt)  After  Expiration  of  Term. 

aa.  Generally. 

Form  No.  12622.* 

(Conn.  Prac.  Act.  (1879),  p.  168,  No.  297.) 

To  the  Sheriff  of  Ne^v  Haven  county,  his  deputy,  or  either  of  the  con- 
stables of  the  town  of  New  Haven  within  said  county  —  Greeting: 

By  authority  of  the  State  of  Connecticut  you  are  hereby  commanded 
to  summon  Richard  Roe,  of  the  said  town,  to  appear  before  me,  the 
subscriber,  a  justice  of  the  peace  ior  New  Haven  county,  at  my  office 
in  the  town  of  New  Haven,  on  the  twenty-fourth  day  of  June,  i879,  at 
ten  o'clock  in  the  forenoon,  then  and  there  to  answer  unto  the  fore- 
going complaint,  and  be  thereon  dealt  with  according  to  law. 

fohn  Doe  of  New  Haven,  as  principal,  and  David  Jones,  of  Derby^ 
as  surety,  are  jointly  and  severally  recognized  to  the  adverse  party 
in  the  sum  of  twenty-five  dollars,  to  answer  all  damages  and  costs, 
which  he  may  sustain,  in  case  the  complainant  shall  fail  to  make  his 
plea  good. 

Hereof  fail  not,  but  of  this  complaint  and  summons  due  service 
and  return  make,  according  to  law. 

Dated  at  New  Haven  this  seventeenth  day  ol  June,  iB79. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12623.' 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 
(seal)    To  the  Sheriff  of  our  County  of  Suffolk,  or  his  Deputy,  or 

any  Constable  of  the  City  of  Boston,  within  our  said  County, 

Greeting: 

p.  18;  also,  generally,  the  title  Service  from  him,  the  said  Robert  P.  Steed,  the 

OF  Writs  and  Papers.  possession  of  a  certain  tract  or  parcel 

Personal  service  must  be  made.     It  is  of  land,  lying  and  being  in  the  county 

not  enough  that  service  was  made  by  of  Ritchie,  near  Gorman's   Tunnel,  and 

leaving  a  copy  at  the  house  of  defend-  containing   about   ten  acres;  and  have 

ant.     And  this  fact  should  appear  upon  then    there  this   writ:    Witness,    IVm. 

the  face  of  the  proceedings,  in  order  to  H.  Douglass,  clerk  of  our  said  court,  at 

give  the  magistrate  complete  jurisdic-  the  court- house  oi  said  county,  this  23d 

tion.     State  v.  Marshall,  24  S.  Car.  507.  day  of  October,  i8d^.  and  in  the  ist  year 

1.  Precedent.  —  In  Gorman  v.  Steed,  i  of  the  Commonwealth. 

W.  Va.  I,  will  be  found  the  following  IVm.  H.  Douglass." 

summons:    "  The    Commonwealth    of  See  also  Gas  Co.  v.  Wheeling,  7  W. 

West  Virginia,  To  the  sheriff  of  Ritchie  Va.  22;  Moore  v.  Douglass,  14  W.  Va. 

county,  greeting:  You  are  hereby  com-  708. 

manded  to  summon    Terence  Gorman  to  2.  Connecticut.  —  Gen.    Stat.    (l888), 

appear  before  the  Judge  oi  out  circuit  §1355.     See  also,  generally,  j«/ra,  note 

court,  for  the  county  of  Ritchie,  at  rules  i,  p.  63. 

to  be  holden  in  the  Clerk's  office  of  said  3.  Massachusetts. — Pub.  Stat.  (1882),  c. 

court  on  the  Jirst  Monday  in  July  next,  175,  §  2  et  seq.',  Stat.  (1893),  c.  396,  §  13. 

to  answer  the  complaint  of  Robert  P.  New  Hampshire.  —Pub.  Stat.  (1891), 

Steed,  that  the  said  Terence  Gorman  [is  c.  246.     See  also,  generally,  supra,  note 

in]  possession  and  unlawfully  withholds  i,  p.  63. 
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We  command  you  to  summon  William  Lawson  of  Cambridge  in  our 
County  of  Middlesex.,  trader.,  having  his  usual  place  of  business  in 
Boston  aforesaid,  and  doing  business  under  the  style  of  William 
Lawson  dr*  Company  (if  he  may  be  found  in  your  precinct)  to  appear 
before  our  justices  of  the  Police  Court  of  the  City  of  Boston,  to  be 
holden  at  said  Boston.,  within  and  for  said  County  of  Suffolk,  for  civil 
business,  on  Saturday,  the  seventeenth  day  of  February  instant,  at  nine 
of  the  clock  in  the /(?r<?noon ;  then  and  there  to  answer  to  the  com- 
plaint of  Carmi  E.  King,  of  West  Roxbury,  in  our  County  of  Norfolk, 
trader,  for  that  the  said  Lawson  on  the  day  of  the  date  hereof  is  in 
the  possession  of  a  certain  store  situate  on  the  southerly  corner  of 
Winter  street  and  Winter  Place  in  said  Boston,  being  the  store  num- 
bered twenty  {20)  in  said  Winter  street,  with  the  cellar  under  the 
same  and  the  privileges  and  appurtenances  to  the  same  belonging, 
which  he  holds  unlawfully  and  against  the  right  of  the  said  /^ing,  as 
it  is  said,  and  shall  then  and  there  appear.  And  have  you  there  this 
writ  with  your  doings  therein. 

Witness,  yohn  Gray  Rogers,  Esquire,  dX  Boston,  aforesaid,  \h^  eighth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-six.  Seth  Tobey,  Clerk. 

Attest:  Jos.  A.  Willard,  Clerk. 

Form  No.  12624.' 

State  of  Minnesota,        \ 
County  of  Washington.  \ 

The  State  of  Minnesota  to  the  Sheriff  or  any  Constable  of  the  County 
aforesaid : 

Whereas,  John  Doe  of  St.  Paul  hath  exhibited  unto  a  justice  of 
the  peace  in  and  for  the  county  aforesaid  a  complaint  against 
Richard  Roe  of  St.  Paul,  for  that  the  said  plaintiff,  on  the  twenty-fifth 
day  of  May,  i895,  was,  ever  since  has  been,  and  still  is  the  owner  and 
entitled  to  the  immediate  possession  of  the  following  described 
premises,  situated  in  the  county  of  Washington,  state  of  Minnesota, 
to  wit:  {describing  premises').  That  on  the  day  above  mentioned  he 
did  lease  and  let  to  said  defendant  the  above  described  premises  for 
the  term  of  three  years  from  \}:it.  first  day  oi  June,  i895,  until  the  first 
day  of  June,  iS9S,  and  that  the  said  defendant  then  and  there  agreed 
to  pay  plaintiff  for  the  rent  and  use  of  said  premises  the  sum  of 
seventy  dollars  per  month,  payable  on  the  first  day  of  each  and  every 
month  during  said  term,  and  that  said  defendant  then  and  there 
entered  into  the  possession  of  said  premises  pursuant  to  said  lease.* 

That  said  lease  by  its  terms  expired  on  the  first  day  oi  June,  iS98. 

That  plaintiff  has  duly  demanded  of  said  defendant  the  restitution 

This   summons   is   copied   from   the  ises   are   situated.     Mass.    Pub.    Stat, 

original  papers  in  King  v.  Lawson,  g8  (1882),  c.  175,  §  3.     And,  in  case  of  dis- 

Mass.  309.  trict  and  police  courts,  in  the  court  in 

Jurisdiction.  —  The  original  summons  whose  district  the  premises  in  contro- 

used   may  be  taken  from   the   police,  versy  are  situated.     Mass.  Stat.  (1893), 

district  or  municipal  court  or  from  a  c.  396,  ^  13. 

trial  justice.     Mass.   Pub.  Stat.  (1882),         1.  Minnesota.  —  Stat.   (1894),  §  6110. 

<:.  175,  §  2.     But  the  action  must  be  See    also,    generally,    supra,    note    I, 

brought  in  the  county  where  the  prem-  p.  63. 
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and  possession  of  said  premises,  and  that  defendant  refuses  to  deliver 
the  same  to  plaintiff  and  unlawfully  retains  the  possession  thereof. 

Therefore,  you  are  hereby  commanded  to  summon  the  said 
Richard  Roe,  if  to  be  found  in  the  said  county,  to  appear  before  me 
at  56  Westminster  Ave.,  St.  Raui,  on  the  tenth  day  of  November,  at  ten 
o'clock  in  the  forenoon,  then  and  there  to  make  answer  to  and  defend 
against  the  complaint  aforesaid,  and  further  to  be  dealt  with 
according  to  law,  and  make  due  return  to  me  of  this  summons,  with 
your  doings  thereon. 

Dated  at  St.  Paul  this  fifth  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12625.' 

(Tenn.  Code  (1896),  §  5098.) 

ll^/|v°Co^nT"^''^'  [  ^°  ^^^  ^^^"*^  °^  ^"y  constable  of  said  county: 

Whereas,  complaint  is  made  to  me  by  John  Doe,  of  a  certain 
unlawful  detainer,  made  by  Richard  Roe,  into  and  of  a  certain  tract 
or  lot  of  land,  situated  in  the  county  aforesaid,  and  bounded  (or 
known  and  described)  as  follows :  (insert  boundaries  and  description'),  which 
land  John  Doe  alleges  he  is  entitled  to  the  possession  of,  and  Richard 
Roe  unlawfully  detains  from  him:  We  therefore  command  you  to 
summon  Richard  Roe  to  appear  before  some  justice  of  the  peace,  in 
and  for  said  county,  to  answer  the  above  complaint.  This  fifteenth 
day  of  March,  iS90. 

Abraham  Kent,  Justice  of  the  Peace.* 

Form  No.  12626.^ 

The  State  of  Texas,  )  In  Justice  Court, 
County  of  Freestone.  \  Precinct  No.  7,  Freestone  County. 
The  State  of  Texas,  to  the  Sheriff  or  any  Constable  of  Freestone 
County,  Greeting: 
Whereas,  before  me,  the  undersigned  authority,  complaint  upon 
oath  has  this  day  been  made  by  John  Doe  that  on  the  tenth  day  of 
January,  \Z8o,  he  was  in  peaceable  possession  of  (describing premises) 
in  said  county,  together  with  the  house  and  barns  thereon  situated; 
that  on  said  day  he  leased  said  premises  to  Richard  Roe  for  the  term 
of  three  years  from  said  date,  which  term  is  now  fully  ended;   and 
that  by  virtue  of  said  lease  the  said  defendant,  Richard  Roe,  entered 
into  possession  of  said  premises,  and  is  still  possessed  of  the  same; 
and  this  complainant  further  shows  that  being  desirous,  upon  the 
termination  of  said  lease,  to  have  again  and  repossess  his  said  estate, 
he,    for  that  purpose,  did,  on  the  thirteenth  day   oi  January,   1S88, 

1.   Tennessee.  —  Code   (i8g6),   §  5098.  2.   Any  one  justice  of    the  peace  of 

See    also,    generally,    supra,    note    i,  the  county  in  which  the  acts  are  com- 

p.  63.  mitted   has  jurisdiction.     Tenn.  Code 

Amendment.  —  Warrant      may      be  (1896),  §  5095. 

amended,  in  case  it  be  defective  in  any  3.   Texas.  —  Rev.  Stat.  (1895),  §2523. 

particular,  as  other  process  and  plead-  See  also,  generally,  supra,  note   i,  p. 

ings  in  court.  Tenn.  Code  (1896),  §  5099.  63. 
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make  demand  in  writing  of  the  said  defendant,  Richard  Roe,  for 
possession  thereof,  and  the  said  Richard  Roe  has  hitherto  refused, 
and  still  does  refuse,  to  comply  with  said  demand,  but  wilfully  holds 
said  premises. 

Now,  therefore,  you  are  hereby  commanded  to  summon  the  said 
Richard  Roe  to  be  and  appear  before  me,  at  my  office  at  Fairfield,  in 
precinct  No.  7,  on  the  fourth  day  of  February,  i888,  at  Un  o'clock 
A.  M.,  of  that  day,  to  answer  the  complaint  oi  John  Doe. 

Herein  fail  not,  but  execute  this  writ,  and  due  return  make,  as  the 
law  directs. 

Given  under  my  hand  this  the  twenty-eighth  day  of  January,  i888. 
Abraham  Kent,  Justice  of  the  Peace, 

Precinct  No.  7,  Freestone  Co.,  Texas. 

Form  No.  12627.' 

(Precedent  in  Thomas  v.  Hukill,  34  W.  V.  389.)* 

State  of  West  Virginia.  To  the  sheriff  of  Monongalia  county,  greeting: 
We  command  you  that  you  summons  Edwin  M.  Hukill,  if  he  be 
found  in  your  bailiwick,  to  appear  before  the  judge  of  the  Circuit 
Court  for  the  county  oi  Monongalia,  at  the  court-house  thereof,  on  the 
2d  day  of  the  next  term,  to  answer  Taliesin  R.  Thompson,  Jacob  B. 
Van  Wagner  and  Frederick  C.  Milliken,  of  a  complaint  that  the  said 
Edwin  M.  Hukill  is  in  the  possession  of  and  unlawfully  withholds  from 
said  Taliesin  R.  Thompson,  Jacob  B.  Van  Wagner  zxid.  Frederick  C.  Milli- 
ken, a  certain  tract  of  land  situate  in  Cass  district,  Monongalia  county, 
W.  Va.,  containing  one  hundred  and  thirty-one  acres,  more  or  less, 
excepting  therefrom  teti  acres  around  the  buildings  on  said  tract, 
adjoining  lands  of  C.  C.  Wade,  M.  L.  Core,  James  Henderson,  and  others; 
it  being  the  same  tract  that  was  leased  to  O.  B.  Ryall  by  William  P. 
Core  by  deed  of  lease  and  sale  dated  the  Ith  day  oi  March,  1S88,  and 
the  same  that  the  said  Hukill  is  now  in  possession  of  and  claims, 
and  drilling  and  operating  thereon  for  petroleum,  and  oil,  and  'gas. 
And  have  then  there  this  writ. 

^NitntSiS  Richard E.  Fast,  clerk  of  our  said  court,  at  the  court-house, 
this  nth  day  oi  January,  iS90,  and  27th  year  of  the  State. 

R.  E.  Fast,  Clerk. 

Form  No.  12628.' 

State  of  Wisconsin, } 
County  of  Rock.       f 

The  State  of  Wisconsin  to  the  Sheriff  or  any  Constable  of  the  County 
aforesaid : 
Whereas,  John  Doe  of  Somerville,  in  said   county,   hath  exhibited 
unto  Abraham  Kent^  a  justice  of  the  peace  in  and  for  said  county 

1.    West  Virginia.  —  Code    (1891),    c.  2.  A  motion  to  quash  the  summons 

8g,  §  I.  because    the    premises   were    not   de- 

Virginia. — Code   (1887),   §  2716,    as  scribed  with  convenient  certainty  was 

awid-wi^rf  Code  (Supp.  1898),  §  2716.     See  overruled, 

also,  generally,  JM/rrt,  note  I,  p.  63.  3.    Wisconsin.  —  Stat.   (1898),   §3362. 

The  only  complaint  required   is   that  See  also,  generally,  supra,  note  i,  p. 

contained  in  the  summons,     dinger  z/.  63. 
Shepherd,  12  Gratt.  (Va.)  462. 
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aforesaid,  a  complaint  against  Richard  Roe  oi  Somerville,  in  said 
county,  for  that  the  said  Johri  Doe,  on  the  first  day  of  January,  a,  d. 
\89T,  3X  Somerville,  in  said  county,  did  lease  to  Richard  Roe,  the  said 
defendant,  for  the  term  of  one  year,  the  following  described  premises 
{describing premises),  which  said  lease  has  fully  terminated; 

Therefore,  you  are  hereby  commanded  to  summon  the  said  Richard 
Roe,  if  to  be  found  in  the  said  county,  to  appear  before  me,  at 
Somerville,  on  the  twenty-fifth  day  oi  January,  at  ten  of  the  clock, 
in  the /<?r^noon,  then  and  there  to  make  answer  to  and  defend  against 
the  complaint  aforesaid,  and  further  to  be  dealt  with  according  to 
law,  and  make  due  return  to  me  of  this  summons,  with  your  doings 
thereon. 

Dated  at  Somerville,  this  fifteenth  day  of  January,  in  the  year  one 
thousand  eight  hundred  and  ninety-eight. 

Abraham  Kent,  Justice  of  the  Peace, 


'^'  >■  ss. 


Form  No.  12629.' 
State  of  Wyoming, 
Laramie  County. 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  the  Sheriff  or  any  Constable  of  the  County  aforesaid: 

Whereas,  y^//«  Doe  of  Cheyenne,  in  the  county  of  Laramie,  hath 
exhibited  unto  a  justice  of  the  peace  in  and  for  the  county  aforesaid, 
a  complaint  against  Richard  Roe  of  the  said  Cheyenne,  for  that  the  said 
plaintiff,  on  \\^&  first  day  of  October,  iS95,  ever  since  has  been,  and 
still  is  the  owner  and  entitled  to  the  immediate  possession  of  the  fol- 
lowing described  premises,  situated  in  the  county  of  Laramie,  State 
of  Wyoming,  to  wit:  lot  number  three  (5),  in  block  number  three  hun- 
dred and  fifty-sroen  (851),  in  the  city  of  Cheyentic,  that  on  the  day 
above  mentioned  he  did  lease  and  let  to  said  defendant  the  above 
described  premises  for  the  term  of  three  years,  from  the  first  day  of 
October,  jS95,  until  the  first  day  of  October,  j898,  and  that  the  said 
defendant  then  and  there  agreed  to  pay  plaintiff  for  the  rent  and  use 
of  said  premises  the  sum  of  seventy  dollars  per  month,  payable  on  the 
first  day  of  each  and  every  month  during  said  term,  and  that  said 
defendant  then  and  there  entered  into  the  possession  of  said  premises 
pursuant  to  said  lease. 

That  said  lease  by  its  terms  expired  on  the  first  day  of  October,  iS98. 

That  the  said  defendant  has  neglected  and  refused  to  pay  the  rent 
due  and  payable  under  said  lease  on  the  first  day  of  November,  iS97, 
and  that  there  is  now  justly  due  and  payable  from  said  defendant  to 
said  plaintiff  the  sum  of  seventy  dollars. 

That  plaintiff  has  duly  demanded  the  payment  of  said  rent,  and 
that  no  part  of  the  same  has  been  paid. 

That  plaintiff  has  duly  demanded  of  said  defendant  the  restitution 
and  possession  of  said  premises,  and  that  defendant  refuses  to  deliver 
the  same  to  plaintiff  and  unlawfully  detains  the  possession  thereof. 

1.  Wyoming.  —  Rev.  Stat.  (1887),  §§  3424,  3577.  See  also,  generally,  supra, 
note  I,  p.  63. 
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Therefore,  you  are  hereby  commanded  to  summon  the  said  Richard 
Roe,  if  he  be  found  in  the  said  county,  to  appear  before  me  at  Cheyenne^ 
on  the  ninth  day  of  Decetnber,  at  ten  o'clock  in  Xh&  forenoon,  then  and 
there  to  make  answer  to  and  defend  against  the  complaint  aforesaid, 
and  further  to  be  dealt  with  according  to  law,  and  make  due  return 
to  me  of  this  summons,  with  your  doings  thereon. 

Dated  at  Cheyenne,  this  tenth  day  of  November,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-seven. 

Abraham  Kent,  Justice  of  the  Peace. 

bb.  For  Jury  of  Inquest.' 

Form  No.  12630.' 

(Precedent  in  Fahnestock  v.  Faustenauer,  5  S.  &  R.  (Pa.)  174.) 

Lancaster  county:  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  Sheriff  of  the  county  of 
Lancaster  —  Greeting: 
Whereas  due  proof  has  been  made  before  us,  the  subscribers,  two 
of  the  justices  of  the  peace  of  the  county  oi  Lancaster,  by  and  on 
behalf  of  Samuel  Fahnestock,  Obed  Fahnestock,  Christian  Botuman,  Abel 
Witwer  and  Jacob  Koenigmacher,  Trustees  of  the  German  Religious 
Society  of  Seventh-day  Baptists,  at  Ephrata,  that  the  said  religious 
society,  on  the  10th  da.y  of  April,  in  the  year  of  our  Lord  \?>10,  were 
quietly  and  peaceably  possessed  of  a  certain  messuage  and  lot  of  land 
containing  three-fourths  of  an  acre,  situate  in  the  township  of  Cocalico, 
in  the  said  county,  and  being  so  thereof  possessed,  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  the  said  religious  society 
demised  the  same  to  a  certain  John  Faustenauer,  for  the  term  of  one 
year,  then  next  ensuing,  he,  the  s?d6.  John  Faustenauer,  rendering  a 
certain  rent  therefor  to  the  said  society;  by  virtue  of  which  said 
demise,  the  said  John  Faustenauer,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  entered  into  possession  of  the  premises,  and 

1,  Precedent  of  such  a  writ  is  set  out  fully  ended,  and   that  the  said  fames, 

in  Stroup   v.   M'Clure,  4  Yeates   (Pa.)  on  xhc  ist  da.y  oi  fanuary  last  past,  did 

523,  as  follows:  demand  and   require   the   said    George 

"  Cumberland  Co\xn\.y ,  ss.    The  Com-  Stroup  to  remove  and  leave  the  same, 

monwealth,  etc.  and  that  the  said    George   Stroup  hath 

Whereas  complaint  and  due  proof  heretofore  refused,  etc.;  and  that  the 
were  this  day  made  before  IVilltam  said  fames  A  Iricis,  on  the  /"^lA  day  of 
Levis  and  facob  Hendel,  esquires,  two  April,  iSo/,  conveyed  the  premises  to 
of  the  justices  of  the  peace  of  the  said  JVilson  M'Clure.  Therefore,  we  corn- 
county,  that  a  certain  fames  Alricks,  mand  you,  that  you  summon,  etc., 
on  the /j/day  of  ^/r«/,  1879,  was  quietly  to  be  and  appear  before  the  said 
and  peaceably  possessed  of  a  certain  justices  on  the  20th  day  of  October 
messuage  and  tract  of  land,  containing  instant,  at  the  courthouse  in  Carlisle, 
2g4i-2  acres,  adjoining  George  Stroup  at  two  of  the  clock  in  the  afternoon 
and  others,  and  being  so  thereof  pos-  of  that  day,  and  that  you  summon, 
sessed,  by  a  certain  lease,  bearing  date  etc. 

the /6M  day  of  il/ar«-A,  7797,  did  demise,         Witness  the  said  IVilliam  Levis  and 

etc.,  to  George  Stroup,  for  one  yesLT,  irom  facob  Hetidel  the  i^th  day  of  October, 

the  1st  day  of  April  then  next,  at  the  1807." 

rate  of  2o\.    That  the  said  George  Stroup        2.  Pennsylvania.  —  Bright.  Pur.  Dig. 

entered,   etc.     That  the   said  term  is  (1894),  p.  1163,  §  17. 
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still  holds  and  detains  the  same,  to  the  great  damage  of  the  said 
trustees,  notwithstanding  he,  the  said  John  Fausienauer,  on  the  twenty- 
second  ddiy  oi  April  last  past,  and  at  divers  other  days  and  times  as 
well  before  as  after,  at  the  county  aforesaid,  was  required  by  the  said 
trustees  to  remove  therefrom  and  deliver  up  the  possession  thereof 
to  the  said  trustees.  These  are,  therefore,  in  the  name  and  by  the 
authority  of  the  Commonwealth  aforesaid,  to  command  you  to  sum- 
mon the  said  •John  Faustenauer  to  appear  before  us,  the  said  justices, 
at  the  inn  oi  John  Baughman,  at  10  o'clock  of  tht  Jorenoon  of  the  SOth 
day  oi  July,  instant,^  to  show  cause  why  he  will  not;  and  also  that 
you  summon  twelve  substantial  freeholders  of  your  bailiwick,  to 
appear  before  us,  at  the  time  and  place  aforesaid,  to  inquire  into  the 
truth  of  the  premises.     And  hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals,  this  27th  day  of  July,  in  the  year 
of  our  Lord  i%H. 

Geo.  Matter.  (seal) 

Sam' I  Carpenter,     (seal) 
Lancaster  county:  ss. 

Due  proof  of  the  complaint  and  other  matters  within  mentioned, 
has  been  duly  made  before  us  at  the  time  of  issuing  the  within 


precept. 


Geo.  Matter. 
Sam' I  Carpenter. 


(Jj)  After  Nonpayment  of  Rent. 
Form  No.  i  2  6  3  i .' 

(^Commencing  as  in  Form  No.  1262Jf,  and  continuing  down  to  *.) 

That  the  said  defendant  has  neglected  and  refused  to  pay  the  rent 
due  and  payable  under  said  lease  on  the  first  day  of  November,  iS97. 

That  there  is  now  justly  due  and  payable  from  said  defendant  to 
said  plaintiff  the  sum  of  seventy  dollars. 

That  plaintiff  has  duly  demanded  the  payment  of  said  rent  and 
that  no  part  of  the  same  has  been  paid. 

That  plaintiff  has  duly  demanded  of  said  defendant  the  restitution 
{continuing  and  concluding  as  in  Form  No.  1262Ji). 

Form  No.  12632.' 

(Graydon's  F.  (Pa.  1845),  p.  567.) 
Lancaster  County,  ss. 

The   Commonwealth  of  Pennsylvania,  to   the  Constable  of  Cocalico 

Township,  in  said  county,  Greeting: 

Whereas  it  appears  to  Abraham  Kent  and  John  Smith,  two  of  the 

justices  of  the  peace  in  and  for  said  county,  by  complaint  on  oath 

that  John  Doe  leased  to  Richard  Roe  a  certain  house  situate  (describ- 

1.  The  summons  may  be  made  re-  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
turnable  before  the  fourth  day.  Hower  (1894),  p.  1167,  §  25.  See  also,  gener- 
V.  Krider,  15  S.  &  R.  (Pa.)  43.  ally,  supra,  note  i,  p.  63. 

2.  Minnesota.  —  Stat.  (1894),  §  6110.  Another  form  of  this  summons  is  set  out 
See  also,  generally,  supra,  note  i,  p.  63.  in  Graydon's  F.  (Pa.  1845),  p.  568. 
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ing premises),  reserving  rent,  the  rent  whereof  is  in  arrear  and  unpaid, 
and  that  there  are  not  goods  and  chattels  on  the  premises  afore- 
said adequate  to  pay  and  satisfy  the  said  rent,  except  such  as  are  by 
law  exempted  from  levy  and  sale,  and  that  the  said  lessee,  the  said 
Richard  Roe,  has,  after  having  received  notice  according  to  law, 
refused  to  pay  the  rent  in  arrears  or  remove  from  and  deliver  up 
possession  of  the  said  premises. 

You  are  therefore  commanded  to  summon  the  said  Richard  Roe  to 
be  and  appear  on  the  tenth  day  of  September,  a.  d.  \2>98,  at  ten  o'clock 
in  the/(3r^noon  at  Chester,  before  our  said  justices  of  the  peace,  to 
answer  the  said  complaint. 

Witness  the  said  justices  at  Chester  who  have  hereunto  set  their 
hands  and  seals  X^cix^  fifth  day  of  September,  a.  d.  \Z98. 

Abraham  Kent,     (seal) 
John  Smith.  (seal) 

(2)  Containing  Order  to  Show  Cause.* 
{a)  In  General. 

Form  No.  12633.' 

John  Doe     )  The  State  of  Louisiana. 

against  >  In  the  First  Justice's  Court  of  the  First  Ward,  in  the 
Richard  Roe.  )  Parish  of  St.  Charles. 

To  Richard  Roc. 

Whereas  Johfi  Doe,  of  the  parish  of  St.  Charles  in  the  state  of 
Louisiana,  has  made  complaint  before  me,  the  undersigned  justice  of 
the  peace,  that  on  Xho.  first  day  of  October,  a.  d.  18PP,  he  served  upon 
you  a  notice  in  writing  requiring  you,  as  his  tenant,  to  remove  and 
leave  the  following  described  premises  {describing  premises'),  now 
occupied  by  you,  on  or  before  the  sixteenth  day  of  October,  a.  d.  \W9, 
the  same  being  the  fifteen  days  from  the  day  said  notice  was  delivered 
to  you;  and  whereas  you  have  refused  to  comply  with  said  notice 
after  the  expiration  of  said  fifteen  days,  but  still  hold  over  and 
continue  in  the  possession  of  said  premises; 

Therefore  in  the  name  of  the  state  of  Louisiana  you  are  hereby 
commanded  and  summoned  to  be  and  appear  before  me,  the  under- 
signed justice  of  the  peace,  at  my  office,  in  the  first  ward  in  the 
parish  of  St.  Charles,  on  the  twentieth  day  of  October,  a.  d.  \Z99,  at 
ten  o'clock  in  the  forex\ooxi,  in  order  to  be  there  condemned  to  deliver 
to  the  said  John  Doe  the  possession  of  the  said  leased  premises  or  to 
show  cause  why  you  should  not  deliver  the  possession  of  said  premises 
to  the  said  John  Doe. 

Witness  my  hand  this  sixteenth  day  of  October,  a.  d.  i899.^ 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Precedents  of  notice  to  show  cause  §  2155  et  seq.  See  also,  generally, 
may  be  found  in  Carlisle  v.  Prior,  48  S.     supra,  note  i,  p.  63. 

Car.   183;  Slate  v.  Latimer,  26  S.  Car.  3.   Citation    may    issue    to    defend- 

208,  each   of  which   was  criticised  by  ant  to  answer  after  the  delay  of  three 

the  court  for  certain  defects  therein.  days.     Ward  v.  Stakelum,  47  La.  Ana. 

2.  Louisiana.  —  Rev.     Laws    (1897),  1546. 
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Form  No.  12634.' 
(N.  J.  Gen.  Stat.  (1895),  p.  1599,  §  8.) 

Bergen  county,  to  wit;  The  State  of  New  Jersey  to  our  sheriff  of 
our  county  of  Bergen,  Greeting:  We  command  you,  that  you  summon 
Richard  Roe,  of  Hackensack,  to  appear  before  Abraham  Kent,  one  of 
our  justices  of  the  peace  in  and  for  our  said  county,  at  Hackensack,  in 
the  county  aforesaid,  at  the  hour  of  ten  in  the/^r^noon  of  the  twen- 
tieth day  of  March,  to  answer  to  and  make  defense  against  the  com- 
plaint oi  John  Doe  of  an  unlawful  detainer  made  by  the  said  Richard 
Roe  upon  the  lands  of  the  said  John  Doe  in  the  county  aforesaid ;  and 
have  you  then  and  there  this  precept,  with  the  return  of  your  pro- 
ceedings thereon. 

Given  under  the  hand  and  seal  of  the  said  Abraham  Kent,  the  tenth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety -six. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  12635.* 

The  Municipal  Court  of  the  City  of  New  York.  Borough  of  Man- 
hattan.  Tenth  District. 

John  Z>^^,  landlord,        ^  Precept, 

Richard  R^e\^n^nX,        \  Nonpayment  of  Rent  (or  holding  over  - 
r,-  7      J   Ty  J     4.  4.  expiration  of  term). 

Richard  Fen,  undertenant,  j  r  j  j 

The  People  of  the  State  of  New  York: 

To  Richard  Roe,  as  above  described,  tenant,  and  each  and  every 
person  in  possession  of  the  demised  premises  hereinafter  mentioned 
or  claiming  the  possession  thereof,  Greeting: 

You  and  each  of  you,  hereinbefore  named  or  otherwise  described 
are,  pursuant  to  the  statutes  in  such  case  made  and  provided,  hereby 
required  forthwith  to  remove  from  the  premises  designated  and 
described  as  follows,  viz. :  three  rooms,  Number^^  5,  6  and  7  on  the 
second  floor,  north  side,  in  the  house  and  premises  known  as  number 
156  West  Fourteenth  street,  in  the  tenth  district  in  the  borough  of  Man- 
hattan in  the  city  of  New  York,  or  show  cause  before  the  Municipal 
Court  of  the  city  of  New  York,  to  be  held  in  the  tenth  district,  in  the 
borough  of  Manhattan,  at  the  court-room  in  said  borough  of  said 
city,  on  the  eleventh  day  oi  July,  iS98,  at  ten  o'clock  in  the /<?r<fnoon 
of  that  day,  why  the  possession  of  said  property  or  premises  should 
not  be  delivered  to  the  petitioner  or  landlord  named  in  the  petition 
now  on  file  with  the  clerk  of  this  court,  and  upon  whose  application 
this  precept  is  issued,  and  why  the  further  prayer  of  such  petitioner 
should  not  be  granted. 

Witness,  John  Marshall,  Esquire,  one  of  the  justices  of  our  said 
Municipal  Court,  at  the  city  of  New  York,  and  dated  the  sixth  day  of 
July,  iS98. 

(seal)  Calvin  Clark,  Clerk  of  said  Court. 

1.  New  Jersey. — Gen.  Stat.  (1895),  p.  2.  New  York.  —  Code  Civ.  Proc. 
1597.  §  8.  See  also,  generally,  supra,  (1899),  §  2239  et  seq.  See  also,  gen- 
note  I,  p.  63.  erally,  supra,  note  i,  p.  63. 
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ip)  After  Expiration  of  Term. 

Form  No.  12636.' 

District  of  Columbia^  to  wit : 

The  President  of  the  United  States, 
To  John  Jones,  or  any  Qualified  Constable,  Greeting: 

Whereas,  John  Doe  has  made  to  me  the  foregoing  and  annexed  writ- 
ten complaint  under  oath,  representing  that  he  is  entitled  to  the  posses- 
sion of  the  tenement  and  premises  in  the  said  complaint  described, 
and  that  the  same  is  detained  from  him  and  held  without  right  by 
Richard  Roe,  defendant  herein,  after  defendant's  tenancy  and  estate 
therein  had  been  determined,  as  in  the  said  complaint  set  forth. 

You  are  therefore  commanded  to  summon  the  said  defendant  to 
appear  before  me,  the  subscriber,  on  the  tenth  day  of  May,  a.  d. 
TWJf,  at  ten  o'clock  a.  m.,  at  my  office  in  the  city  of  Washington, 
District  of  Columbia,  to  answer  the  said  complaint  hereto  annexed, 
and  show  cause,  if  any,  why  judgment  should  not  be  rendered  for 
complainant  for  the  possession  of  the  said  tenement  and  premises,  and 
costs  of  suit. 

Given  under  my  hand  and  seal  this  second  da.y  of  May,  a.d.  1894. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  12637.* 

State  of  Maryland,  Baltimore  City,  to  wit : 

To  William  Blackford,  Esq.,  Sheriff  of  said  Baltimore  City,  Greeting: 

Whereas,  John  Doe  has  made  complaint  to  me,  the  subscriber,  a 
justice  of  the  peace  in  and  for  the  state  and  city  aforesaid,  together 
with  due  proof  of  the  fact,  that  the  said  John  Doe  rented  to  Richard 
Roe  a  certain  lot  of  land  \ymg  and  situated  in  said  Baltimore  City  for 
the  space  of  three  years,  which  has  passed  and  expired,  and  that  the 
said  John  Doe,  being  desirous  to  have  again  and  repossess  the  said 
premises,  after  the  expiration  of  the  time  for  which  the  said  premises 
were  rented,  and  to  that  purpose  gave  notice  in  writing  to  the  said 
Richard  Roe  to  remove  from  and  quit  the  said  premises,  and  that  the 
said  Richard  Roe  refused  and  neglected  so  to  do  within  thirty  days 
after  such  notice,  and  upon  the  end  and  determination  of  such  ten- 
ancy the  said  Richard  Roe  hath  detained  and  still  doth  detain  posses- 
sion of  said  premises  unlawfully,  and  contrary  to  the  act  of  assembly 
made  and  provided,  and  against  the  peace,  government  and  dignity 
of  the  state,  and  the  s3\6.John  Doe  further  complained,  and  produced 
due  proof  of  the  fact  that  he,  the  said  John  Doe,  at  and  before  the 
said  renting,  was  peaceably  and  quietly  possessed  of  said  premises, 
did  rent  the  same  for  the  term  oi  three  years  to  the  said  Richard  Roe, 
which  is  now  passed  and  expired. 

Therefore,  I,  the  said  justice  of  the  peace  in  and  for  the  state  and 
city  aforesaid,  whose  name  is  hereunto  subscribed,  by  virtue  of  the 
act  of  assembly  in  such  case  made  and  provided,  do  hereby  com- 

1.  District  of  Columbia.  —  Comp.  Stat.  2.  Maryland.  —  Pub.  Gen.  Laws 
(1894),  c.  38,  §§  8, 9.  See  also,  generally,  (1888),  art.  53,  §  2.  See  also,  generally, 
supra,  note  i,  p.  63.  supra,  note  i,  p.  63. 
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mand  you  to  summon  the  said  Richard  Roe  to  be  and  appear  before 
me,  the  said  justice,  at  my  office  in  said  Baltimore  City,  on  the  thirtieth 
day  of  April,  i898,  at  nine  o'clock  A.  m.,  to  show  cause,  if  any  he  has, 
why  restitution  of  the  possession  of  the  said  premises  should  not 
be  forthwith  delivered  to  said  yohn  Doe,  plaintiff. 

Witness  my  hand  and  seal  this  twenty-third  day  of  April,  \898. 

Abraham  Kent,     (seal) 

Form  No.  12638.' 

State  of  South  Carolina,  \ 
York  County.  J 

John  Doe     ) 

against      >  Notice  to  Show  Cause. 
Richard  Roe.  ) 
To  Richard  Roe : 

Complaint  having  been  made  to  me,  John  Price,  a  magistrate 
in  and  for  said  county,  by  John  Doe,  that  you  are  now  in  unlawful 
possession  of  certain  premises  owned  by  him,  situate  in  said  county 
and  state,  and  described  as  follows:  {describing  premises),  which 
premises,  while  so  owned  and  possessed  by  him,  to  wit,  on  or  about 
the  first  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  were  leased  to  you  for  a  term  of  one  year 
commencing  on  the_/?rj/day  oi  July,  aforesaid,  which  said  term  has 
expired,  and  since  such  expiration  the  said  John  Doe  has  made  law- 
ful demand  upon  you  for  possession  of  said  premises,  which  you 
refused  and  still  refuse  to  surrender.  These  are  therefore  to  com- 
mand you  to  show  cause  before  me,  at  my  office  at  Yorkville,  in  said 
county,  within  three  days  from  the  date  of  the  personal  service  of  this 
notice,  at  eleven  o'clock  A.  m.  on  the  third  day,  exclusive  of  the  day 
of  service,  why  you  should  not  be  dispossessed  of  the  said  land  and 
premises,  and  the  same  be  delivered  to  the  said  John  Doe. 

Witness  my  hand  and  seal  this  sixth  day  of  July,  in  the  year  o£  our 
Lord  one  thousand  eight  hundred  and  ninety-nine. 

John  Price,  Magistrate,     (seal) 

(<•)  AJter  Nonpayment  of  Rent. 

Form  No.  12639.' 

State  oi  Florida,  ) 
County  of  Duval.  ) 

In  the  name  of  The  State  of  Florida. 
To  Richard  Roe,  Jacksonville,  Florida. 

You  are  hereby  required  forthwith  to  remove  from  the  premises 
now  occupied  by  you,  to  wit:  {describing  them)  and  in  default  thereof, 
to  show  cause  before  me,  at  the  county  court-house  in  Jacksonville,  on  the 
eighth  day  oi  November,  a.  d.  iZ96,  at  ten  o'clock  A.  m.,  why  posses- 

1.  South  Carolina.  —  Rev.  Stat.  (1893),     dents  set  out  in  Carlisle  v.  Prior,  48  S. 
§  1939,  as  amended  Laws  (1898),  p.   791,     Car.  183;  Moultrie  v.  Dixon,  26  S.  Car. 
No.  495.     See   also,    generally,   supra,     296. 
note  I,  p.  63.    _  2.  Florida.  —Rev.  Stat.  (1892),  §  1753. 

This  notice  is  based  upon  the  prece-    See  also,  generally,  supra,  note  i,  p.  63. 
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sion  thereof  should  not  be  delivered  to  John  Doe,  who  claims  to  be 
the  owner  of  said  premises,  and  that  you  occupy  them  without  his 
permission,  after  a  default  in  payment  of  rent,  and  after  lawful 
demand  for  the  same  has  been  made. 

Given  under  my  hand  and  seal  this  third  day  oi November,  iS96. 

Samuel  Smith,  County  Judge,     (seal) 
Charles  Hatch,  Sheriff. 

Form  No.  12640.' 

State  of  Maryland,  Baltimore  City,  Set. 

'To  William  Blackford,  Constable  in  and  for  said  City: 

Whereas  John  Doe,  lessor,  by  John  Fen,  his  qualified  agent,  has 
this  day  preferred  to  the  undersigned  his  written  complaint,  under 
oath,  desiring  to  have  again  and  repossess  the  premises  in  said 
city  known  as  No.  1026  Washington  street,  rented  from  him  by 
Richard  Roe,  tenant,  with  undertenants,  whose  names  are  unknown 
to  said  lessor,  and  for  which  said  rental  and  tenancy  there  is  due 
to  said  John  Doe,  lessor,  the  sum  of  one  hundred  dollars,  and 
praying  that  by  warrant  he  may  have  again  and  repossess  the  said 
premises  accordingly,  and  judgment  for  amount  of  rent  due  and 
costs.  Therefore  you  are  hereby  commanded  to  summon  and 
notify  said  tenant,  assignee  or  undertenants  forthwith  to  yield  up 
said  premises,  or  at  a  trial  to  be  held  before  the  undersigned,  a 
justice  of  the  peace  in  and  for  Baltimore  City,  on  the  twenty-sixth  day 
of  October,  iS97,  at  ten  o'clock  A.  m.,  at  his  office,  No.  62  Main  street, 
in  said  city,  to  show  cause  why  the  prayer  of  the  said  lessor  should 
not  be  granted  as  aforesaid. 

Given  under  my  hand  and  seal  this  nineteenth  day  of  October,  i8P7. 

Abraham  Kent,  J.  P.     (seal) 

f.  Answer  or  Plea.' 
Form  No.  i  2  6  4  i .' 
County  Court,  Greene  County. 

1.  Maryland.  —  Laws  (1890),  c.  327.  action  is  brought  for  nonpayment  of 
See  also,  generally,  supra,  note  i,  rent  shall  tender  and  allege  in  his  an- 
p.  63.  swer  that  he  has  offered  to  pay  all  costs 

2.  Seqoisites  of  Answer,  etc.,  Gener-  "which  have  accrued  in  the  proceedings, 
ally.  —  For  the  formal  parts  of  an  an-  as  well  as  the  rent  due,  with  interest 
swer  or  plea  in  a  particular  jurisdiction  thereon.  Upon  such  payment  to  the 
see  the  titles  Answers  in  Code  Plead-  landlord,  or  into  the  court,  action  should 
ING,  vol.  I,  p.  799;  Pleas.  be  dismissed.     George  v.  Mahoney,  62 

Statutory  Provisions.  —  See  list  of  stat-  Minn.  370. 

utes  cited  supra,  note  i,  p.  i8.  Title  in  Landlord.  —  Defendant  cannot 

Defendant  either  pleads  or  makes  default,  defend  by   showing  that   the  landlord 

but  whether  he  does  so  or  not  a  jury  is  had   no   title.     Rodgers  v.  Palmer,   33 

impaneled   to  try  "  whether  he  unlaw-  Conn.  155. 

fully   holds    the    premises    in    contro-  Title    in    Tenant.  —  Defendant    may 

versy."     dinger  v.  Shepherd,  12  Gratt.  show    title    in    himself   which  has   ac- 

(V'a.)  462.     See  also  Simpkins  v.  White,  crued  since  the  date  of  the  lease.     Rod- 

43  W.  Va.  125.  gers  v.  Palmer,  33  Conn.  155. 

Tender    of   Rent.  —  By    Minn.    Stat.  Title    in   Third  Person.  —  Defendant 

(1894),   §  6118,  the   landlord   shall    not  cannot   show    title    in  a  third   person, 

have  restitution  of  the  premises,  pro-  White  v.  Bailey,  14  Conn.  271. 

vided   the   tenant    against   whom   this  3.  New    York. — A    written    answer, 
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David  Bloom,  plaintiff,       ) 

against  >  Answer. 

Aaron  D.  Huyck,  defendant.  ) 

Aaron  D.  Huyck,  for  an  answer  to  the  petition  in  the  above  entitled 
proceedings,  dated  the  thirteenth  day  of  April,  \Z92,  denies  that  he  is 
indebted  to  the  said  David  Bloom  in  the  sum  of  %9.00  for  the  month 
oi  April,  x2>92,  or  any  sum  for  rent  during  the  year  ending  J/oy  1st, 
iZ92,  and  asks  the  judgment  of  this  court  that  the  proceedings  be 
dismissed,  with  costs  against  the  petitioner. 

(^Signature,  office  address  and  verification  as  in  Form  No.  11431.) 

Form  No.  i  2642.' 
(Precedent  in  Bowyer  v.  Seymour,  13  W.  Va.  13.) 

f'co^^tf  oT^r^rr'"'  }  I"  "^e  DW  court. 

Seymour  Seymour  and  Edward  Burkley  ) 

ads.  V  Upon  Unlawful  Detainer. 

yohn  Bowyer.  ) 

And  now  come]  ^  the  plaintiff  by  his  attorney,  and  the  defendants 
S.Seymour  diXidi  Edward  Burkley,  by  their  attorneys;  and  thereupon 
the  said  defendants  for  plea  in  this  behalf,  say  they  are  not  guilty  of 
unlawful  withholding  the  premises  in  controversy  in  this  cause;  and 
of  this  they  put  themselves  upon  the  country. 

[Mason  and  Morgan,  Attorneys  for  Defendants.]  2 

g.  Verdict.' 

Form  No.  12643.* 

(Del.  Rev.  Sat.  (1893),  p.  771,  c.  loi,  §  7.) 

verified  in  like  manner  as  a  verified  See  also,    generally,  supra,  note  2, 

answer  in  an  action  in   the   supreme  p.  75. 

court,  may  be  filed  with  the  judge  or  2.  The  matter  enclosed  by  [  ]  will  not 
justice  who  issued  the  precept  or  with  be  found  in  the  reported  case, 
the  clerk  of  the  court,  denying  gener-  3.  Beqoisites  of  Verdict.  —  Consult, 
ally  the  allegations  or  specifically  any  generally,  the  title  Verdicts;  also  list  of 
material  allegation  of  the  petitioner,  statutes  cited  supra,  note  r,  p.  18. 
or  setting  forth  a  statement  of  any  Precedents.  —  The  following  verdict  is 
new  matter  constituting  a  legal  or  set  out  in  Gorman  v.  Steed,  i  W.  Va.  i: 
equitable  defense  or  counterclaim.  "We  the  jury  find  that  the  defendant 
Such  defense  or  counterclaim  may  be  unlawfully  withholds  from  the  plain- 
set  up  and  established  in  like  manner  tiff,  the  possession  of  the  premises  in 
as  though  the  claim  for  rent  in  such  the  within  summons  mentioned:  and 
proceeding  was  the  subject  of  an  ac-  that  he  has  not  so  held  the  possession 
tion.  Birds.  Rev.  Stat.  N.  Y.  (1896),  thereof,  for  three  years  prior  to  the 
p.  3011,  §  15.  See  also,  generally,  institution  of  this  suit,  and  therefore, 
supra,  note  2,  p.  75.  we  find  for  the  plaintiff." 

The  answer  given  in  the  text  is  sub-  See  also  Franklin  v.  Geho,  30  W.  Va. 

stantially  that  filed  in  Bloom  z/.  Huyck,  27;  Cunningham  v.  Sayre,  21  W.  Va. 

71  Hun  (N.  Y.)  252.     In  that  case  jt  was  440;  Moore  v.  Douglass,  14  W.  Va.  708. 

held  that  the  court  erred  in  disregard-  A  verdict  in  a  justice's  court  that  the 

ing  defendant's  answer  and  in  denying  jury  "  find  for  the  plaintiff,"  though  in- 

his  application  for  a  trial  by  jury.  formal,  is  valid.     Dengate  v.  Stirmell, 

1.    West    Virginia. —Code   (1891),   c.  72  Wis.  168. 

89,  I  2.  4.  Delaware.  —  Rev.   Stat.  (1893),   p. 

Virginia,  —  Code  (1887),  §  2717.  771,  c.  loi,  §  7.     See  also,  generally,^ 
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We,  the  jurors,  duly  sworn,  or  affirmed,  to  well  and  truly  try  and 
diligently  inquire  concerning  the  matter  stated  in  the  plaintiff's  state- 
ment, and  to  find  a  true  verdict  according  to  the  evidence,  do  find 
for  the  plaintiff;  and  we  do  assess  the  damages,  on  occasion  of  the 
premises,  to  the  sum  oi  fifty  dollars. 

Henry  Brown,  Foreman. 

Form  No.  12644.' 

(Fla.  Rev.  Stat.  (1892),  §  1701.) 

We,  the  jury,  find  that  the  defendant  did  (or  did  nof),  at  the  time 
of  filing  the  complaint  in  this  cause,  wrongfully  hold  possession 
of  the  real  estate  mentioned  in  the  complaint,  against  the  consent  of 
the  plaintiff;  that  the  said  defendant  has  (or  has  nof)  so  held  posses- 
sion thereof,  against  the  consent  of  the  plaintiff,  within  three  years 
next  before  the  filing  of  said  complaint;  and  that  the  plaintiff  has 
(or  has  not)  the  right  of  possession  in  the  real  estate  aforesaid;  and 
we  assess  the  damages  of  the  plaintiff  at  ofie  hundred  dollars. 

Henry  Brown,  Foreman. 

h.  Judgment.^ 

Form  No.  12645.' 

John  Doe  Oi  New  Haven  1^^^°/^^^/^''^^^^  ^"^^'  J"'^^^^   °^  ^^^ 

n-  7     J  r,  '^  c  n.T      ZT  \  Nciv  Haveu  County. 

KichardKoeoi  New  Haven,     t-.      ,        ,    /■      .1  a        c  t  orvn 

J  Ihe  ttventy-foiirth  day  01  June,  i875. 

Judgment. 

This  action  by  complaint  claiming  possession  of  the  following 
described  premises,  to  wit,  (describing  premises),  came  before  me, 
Abraham  Kent,  a  justice  of  the  peace  within  and  for  the  county  of 
Ne-iU  Haven,  residing  in  the  town  of  New  Haven,  on  this  twenty-fourth 
day  of  June,  iS79,  at  which  time  and  place  the  parties  appeared  and 
were  at  issue  to  the  court  as  on  file. 

The  court  having  heard  the  parties,  finds  the  issues  for  the  plaintiff, 
and  that  the  said  defendant  Richard  Roe  is  the  lessee  of  the  said 
p\a'\nt\f(  John  Doe,  and  that  said  defendant  holds  over  and  after  the 

list   of    statutes    cited   supra,    note    i,  aforesaid  and  his  costs  in  this  behalf 

p.  18.  expended." 

1.  Florida.  — Rev.  Stat.  (1892),  §  1701.  Confession  of  Judgment.  —  The  follow- 
See  also,  generally,  list  of  statutes  cited  ing  form  for  confession  of  judgment  is 
supra,  note  I,  p.  i8.  used   in    the  District  of  Columbia:    "  I 

2.  Beqnisites  of  Judgment — Generally,  hereby  waive  legal  notice,  and  ac- 
—  Forthe  formal  parts  in  the  judgment  knowledge  service  of  the  within  com- 
in  a  particular  jurisdiction  see  the  title  plaint  and  summons  on  me  this  fifth 
Judgments  and  Decrees,  vol.  10,  p.  day  of  yJ/a'j,  189./,  and  confess  judgment 
645.  for    the    possession    of    the    premises 

Statutory  Provisions.  —  See  list  of  therein  described  and  costs  of  this  pro- 
statutes  cited  supra,  note  I,  p.  i8.  ceeding  and  consent  that  a  writ  of  resti- 

Frecedent.  —  In   Franklin  v.  Geho,  30  tution  issue  on  the  sixth  day  of  J^Tay, 

W.  Va.  27,  the  court  entered  up  a  judg-  189^.                 John  Doe,  Defendant." 

ment  that  "  the  plaintiff  recover  of  the  Consult    also,     generally,     the    title 

defendant  the  possession  of  the  prem-  Confession  of  Judgment,  vol.  5,  p.  46. 

ises.  described  in  the  verdict  of  the  jury  3.    Connecticut.  —  Gen.    Stat.    (1888), 
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termination  of  his  lease,  and  that  due  notice  to  quit  has  been  given 
as  provided  by  section  one  thousand  three  hundred  and  fifty-five  of 
the  Connecticut  General  Statutes  of  eighteen  hundred  and  eighty- 
eight,  and  that  the  said  defendant  holds  possession  after  the  expira- 
tion of  the  time  therein  specified,  and  that  the  defendant  does  not 
show  a  title  in  himself  which  has  accrued  after  the  giving  of  the 
lease. 

Whereupon  it  is  adjudged  that  the  plaintiff  recover  of  the  defend- 
ant possession  of  said  premises  and  his  costs,  taxed  at  the  sum  of  ten 
dollars. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  12646.' 

Before  the  County  Judge,  Duval  County,  Florida. 
Judgment. 

Whereas,  John  Doe  has  made  oath  before  me  that  he  is  the  owner 
of  certain  premises  {describing  theni) ;  that  said  premises  are  rented 
to  Richard  Roe,  who  has  not  paid  rent  as  required  by  the  terms  of  his 
lease  to  do;  that  the  complainant  has  given  to  the  said  tenant  the 
notice  required  by  law  to  pay  said  rent,  or  to  (Jeliver  possession  of 
said  premises  — 

And  whereas,  the  said  tenant  has  failed  to  show  good  cause  why 
possession  of  said  premises  should  not  be  delivered  to  complainant, 
after  being  required  so  to  do  by  the  mandate  of  the  county  judge,  duly 
served  upon  him  according  to  law:  judgment  is  hereby  rendered  that 
the  complainant  recover  possession  of  said  premises. 

Witness  my  hand,  and  the  seal  of  the  County  Court,  \M\%  Jijteenth  day 
of  March,  \W5. 

(seal)  John  White,  County  Judge. 

Form  No.  12647.* 

John  Doe    )      Tenant  holding  over.     May  1st,  iSS9.     Restitution 

against      >•  of  the   possession   of   the   premises   awarded  to  the 

Richard  Roe.  )  plaintiff;  as  also  judgment  that  the  defendant  pay  to 

the  plaintiff  thirteen  dollars,  his  costs  in  that  behalf  laid  out  and 

expended. 

I  Abraham  Kent,  J.  P.     (seal) 

i.  Writ  of  Restitution.^ 

§  1357.    See  also,  generally,  list  of  stat-  thereto;  and,  generally,  the  title   Un- 

utes  cited  supra,  note  i,  p.  18.  lawful  Detainer. 

1.  Florida.  —  Rev.  Stat.  (1892),  §  Eestitution  Bond.  —  Md.  Pub.  Local 
1756.  See  also,  generally,  list  of  stat-  Laws  (1888),  p.  485,  §638,  provided  for 
utes  cited  supra,  note  i,  p.  18.  a  restitution  bond,  the  usual  form  of 

2.  Maryland.  —  Laws  (1890),    c.  626.  which  was  as  follows: 

See  also,  generally,  list  of  statutes  cited         "Know  all  men   by  these  presents, 

supra,  note  i,  p.  18.  that  wc  John  Doe  ^nA  Richard  White,  of 

3.  Beqtiisites  of  Writ.  —  For  the  statu-  Baltimore  City,  Maryland,  are  held  and 
tory  provisions  relating  to  the  writ  of  firmly  bound  unto  Richard  Roe  in  the 
restitution  see  list  of  statutes  cited  full  and  just  sum  of  t?«^//M«</r^</ dollars, 
supra,  note  I,  p.  18.  Consult  also  current  money;  to  which  payment  well 
supra,  Form  No.  12562  etseq.,  and  notes  and  truly  to  be  made  and  done,  we  bind 
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(1)  In  General. 

Form  No.  12648.* 

{Commencement  as  in  Form  No.  811J,S)  judgment  in  summary  process, 
under  chapter  ninety-six  of  the  Connecticut  General  Statutes  of 
eighteen  hundred  and  eighty- eight,  against  Richard  Roe,  of  said  New 
Haven,  for  the  possession  of  the  premises  described  as  follows,  to  wit, 
(describing premises),  and  the  sum  of  ten  dollars,  costs  of  suit  as  appears 
of  record,  whereof  execution  remains  to  be  done: 

These  are  therefore  by  the  authority  of  the  state  of  Connecticut  to 
command  you  without  delay  to  cause  the  said  John  Doe  to  have  pos- 
session of  and  in  the  premises  above  described  by  putting  the 
said  Richard  Roe  and  all  persons  holding  under  him  out  of  the  pos- 
session thereof,  and  by  putting  the  %2\6.  John  Doe  into  possession 
thereof  by  delivering  the  same  to  him,  and  that  of  the  goods  or  lands 
of  the  said  Richard  Roe  within  your  precincts  you  cause  {continuity 
and  concluding  as  in  Form  No.  87 ^S). 

Form  No.  12649.* 
Georgia,  Bibb  County. 

564th  District,  G.  M. 
To  Simon  Stevenson,  sheriff,  or  his  deputy  or  any  lawful  constable  of 
said  county  of  Bibb: 
Whereas  John  Doe  has  made  affidavit  as  provided  for  in  section 
four  thousand  eight  hundred  and  thirteen  of  the  Civil  Code  of  Georgia 
showing:  {setting  out  the  allegations  of  the  affidavit  verbatim  or  in  sub- 
stance), for  the  purpose  of  having  Richard  Roe  evicted  as  provided 
by  law  from  the  following  described  premises  {describing  premises'), 
of  which  said  premises  the  said  John  Doe  is  landlord  and  the  said 
Richard  Roe  is  tenant; 

Therefore  we  command  you  and  require  you  to  deliver  to  the  said 
John  Doe  or  his  representative  full  and  quiet  possession  of  the  lands 

ourselves,  our  heirs,  executors  or  ad-  shall  save  harmless  and  indemnify  the 

ministrators,     jointly    and    severally,  said  tenant  for  any  damage  which  may 

firmly  by  these  presents.     Sealed  with  be  awarded  against  said  lessor,  agent 

our   seals   and  dated  \.}a\s  first  day  of  or  attorney,  by  any  court  of  competent 

March,  A.  d.  1896.  jurisdiction,  for  any  wrongful  ejectment 

Whereas,  at  a  trial  held  before  Abra-  as  to  said  premises,  then  this  obligation 

ham  Kent,  a  justice  of  the  peace  of  the  shall  be  void,  otherwise  to  be  of   full 

state  of  Maryland,  in  and  for  Baltimore  force  and  virtue  in  law. 

City,  on  the  tenth  day  oi  February,  1896,  John  Doe.               (SEAL) 

on  the  written  complaint  oi  John  Doe,  Richard  White,     (seal) 

as  lessor,  against  Richard  Roe,  tenant.  Signed,  sealed  and  delivered  in  the 

the  said  justice  did  order  and  adjudge  presence  of      Charles  Grant. 

that  said  lessor  should  have  again  and  Banks  Belk." 

repossess  the  premises  known  as  No.  But  Md.  Laws  (1890),  c.  327,  repealed 

^b  Calvert  street,  in  said  city,  rented  by  the  section  requiring  this  bond  and  en- 

the  said  tenant  from  the   said   lessor,  acted  a  substitute  section  which  did  not 

with  which  said  order  said  tenant  has  provide  for  any  bond, 

failed  to  comply,  and  the  said  justice  1.  Connecticut.  —  Gen.  Stat.  (1888),  § 

is  about   to  issue  his  warrant  in  con-  1357.     See  also,  generally,  list  of  stat- 

formity  with   the   act  of  assembly  in  utes  cited  supra,  note  i,  p.  18. 

such  cases  made  and  provided.  2.  Georgia.  —  2   Code  (1895),  §  4814. 

Now  the  condition  of  this  obligation  See  also,  generally,  list  of  statutes  cited 

is  such,  that  if  the  said  surety  or  lessor  supra,  note  i,  p.  18. 
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and  tenements  mentioned  in  said  affidavit,  removing  the  said  ^/MdErdT 
Roe,  the  said  tenant,  with  his  property  found  thereon,  away  from  the 
premises. 

Given  under  my  hand  and  seal  this  seventeenth  day  of  September^ 
A.  D.  iS98. 

(seal)  Abraham  Kent,  Notary  Public  and 

ex-officio  Justice  of  the  Peace. 

Form  No.  12650.' 

(  Title  of  court  and  cause  and  address  as  in  Form  No.  892S.^ 

Whereas  in  the  First  Justice' s  Court,  of  th.&  first  ward  in  the  parish 
of  St.  Charles,  state  of  Louisiana,  on  the  eighth  day  of  September,  a.  d. 
1W8,  in  a  certain  action  for  the  possession  of  the  following  described 
premises,  to  wit:  (describing premises),  John  Doe,  as  landlord  of  said 
premises,  being  plaintiff  and  Richard  Roe,  as  tenant  of  said  premises, 
being  defendant,  judgment  was  rendered  in  favor  of  the  said  John 
Doe,  and  against  the  said  Richard  Roe,  ordering  him  to  deliver  to 
the  said  John  Doe  the  possession  of  said  leased  premises  and  to  pay 
the  costs  of  the  proceedings; 

And  whereas  a  copy  of  said  judgment  has  been  duly  served  upon 
the  said  Richard  Roe,  which  has  not  been  complied  with,  although 
three  days  have  passed  since  said  service; 

You  are  therefore  hereby  commanded  forthwith  to  deliver  to  the 
said  John  Doe  the  full  possession  of  the  said  leased  premises  and  to 
levy  the  costs  of  the  case  out  of  such  goods  and  chattels  of  the  said 
Richard  Roe  as  are  allowed  by  law  to  be  seized,  and  of  this  writ  make 
return  (continuing  and  concluding  as  in  Form  No.  8923). 

Form  No.  i  2  6  5  i .' 

State  oi Maryla?id,  Baltimore  City,  to  wit: 

To  William  Blackford,  Constable  in  and  for  said  City: 

Whereas,  at  a  trial  held  before  the  undersigned  justice  of  the 
peace  in  and  for  said  city  and  state,  wherein  John  Doe,  lessor,  is 
plaintiff  and  complainant,  and  Richard  Roe,  tenant,  is  defendant, 
instituted  to  have  again  and  repossess  premises  No.  1026  Washington 
street,  in  said  city,  judgment  was  given  and  rendered  in  favor  of  the 
said  lessor  and  order  made  that  the  said  tenant  and  all  persons  claim- 
ing or  holding  by  or  under  said  tenant,  to  yield  up  and  render  pos- 
session of  said  premises  unto  said  lessor,  or  his  duly  qualified  agent 
or  attorney,  within  five  days  thereafter. 

And  whereas,  the  said  tenant  has  failed  to  comply  with  the  require- 
ments of  the  said  order  and  judgment,  as  prescribed  by  law,  or  to 
tender  to  said  complainant  the  amount  of  rent  due  and  unpaid, 
together  with  the  costs  of  said  suit. 

Now,  therefore,  you  are  hereby  ordered  to  cause  said  lessor  to  have 
again  and  repossess  said  premises  by  putting  him,  or  his  duly  quali- 
fied agent  or  attorney,  for  his  benefit,  in  possession  thereof,  and  for 

1.  Louisiana. — Rev.    Laws  (1897).  §  2.  Maryland.—  Laws  (1890),   c.   327. 

21S5  et  seq.\  Ward  z/.  Stakelum,  47  La.  See  also,  generally,  list  of  statutes  cited 

Ann.  1546.     See  also,  generally,  list  of  supra,  note  i,  p.  18. 
statutes  cited  supra,  note  I,  p.  18. 
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that  purpose  to  remove  from  said  premises,  by  force  if  necessary,  all 
the  furniture,  implements,  tools,  goods,  effects  or  other  chattels  of 
every  description,  whatsoever,  belonging  to  said  tenant  or  any  per- 
sons claiming  or  holding  by  or  under  said  tenant. 

Given  under  my  hand  and  seal  Xkiv=>  first  day  oi  November,  iS97. 

Abraham  Kent,  J.  P.     (seal) 

Form  No.  12652.^ 

I,  Abraham  Kent,  one  of  the  justices  of  the  peace  of  the  state  of 
Maryland,  in  and  for  Baltimore  City,  to  the  sheriff  of  said  Balti- 
more City,  Greeting: 
Whereas,  at  a  trial  held  before  me  on  the  thirtieth  day  of  April, 
iS98,  in  the  city  aforesaid,  to  determine  the  right  of  possession  to 
certain  premises  known  as  56  Newcastle  street,  in  said  city  of  Baltimore, 
it  was  found  that  John  Doe,  plaintiff,  being  possessed  of  the 
premises  aforesaid,  let  the  same  to  Richard  Roe,  defendant,  for  a 
term  which  is  past,  and  that  the  said  plaintiff  gave  due  legal  notice 
in  writing  to  the  said  defendant  to  quit  the  said  premises  at  the  end 
and  determination  of  his  term  of  renting,  and  that  he  refused  to  quit 
the  same,  and  whereas  judgment  for  the  restitution  of  said  premises 
has  been  rendered  in  favor  of  plaintiff;  you  are  therefore  hereby 
directed  and  commanded,  in  behalf  of  the  state  of  Maryland,  faith- 
fully to  deliver  to  the  said  plaintiff  possession  of  the  said  premises 
as  he  was  heretofore  possessed,  and  in  full  and  ample  manner,  and 
this  shall  be  your  authority. 

Given  under  my  hand  and  seal  this  third  day  oiMay,  in  the  year 
of  our  Lord  eighteen  hundred  and  ninety-eight. 

Abraham  Kent,     (seal) 

Form  No.  12653.* 

Bergen  County,  ss. 

The  State  of  New  Jersey,  to  any  Constable  of  said  County.  ' 

(seal)  You  are  hereby  commanded  to  remove  all  persons  from 
house  and  premises  known  and  designated  as  {describing  premises')  in 
the  town  of  Hackensack,  in  the  county  of  Bergen  and  state  of  New 
Jersey,  and  to  put  John  Doe,  plaintiff,  in  full  possession  thereof,  to 
which,  by  the  judgment  of  Abraham  Kent,  justice  of  the  peace  of  the 
county  oi  Bergen,  rendered  on  the  twentieth  day  of  Afarch,  i896,  said 
plaintiff  is  entitled,  and  to  make  and  levy  of  the  goods  and  chattels  of 
Richard  Roe,  defendant,  the  sum  of  twenty  dollars  and  fifty  cents, 
costs  awarded  the  said  plaintiff  by  the  said  judgment,  and  for  so 
doing  this  shall  be  your  warrant. 

Witness,  the  said  Abraham  Kent,  justice  of  the  peace,  the  thirtieth 
day  of  March,  in  the  year  one  thousand  eight  hundred  and  ninety-six. 

Abraham  Kent,  Justice  of  the  Peace. 

(^Indorsement.)"^ 

1.  Maryland.  —  Laws  (1890),  c.  626.  3.  Amount  of  rent  should  b«  indorsed 
See  also,  generally,  list  of  statutes  cited  on  writ  of  possession  when  suit  is 
supra,  note  I,  p.  i8.  brought  to  recover  possession  for  de- 

2.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  fault  in  payment  of  rent.  McCarthys. 
1919,  §  16.  See  also,  generally,  list  of  Sykes,  7  Pa.  Dist.  Rep.  243;  Trimbath 
statutes  cited  supra,  note  I,  p.  18.  v.  Patterson,  76  Pa.  St.  277. 
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Form  No.  I2  654.> 

To  the  Sheriff  of  the  County  of  New  York,  or  to  any  Marshal  of  the 
City  of  New  York,  Greeting: 

Whereas,  heretofore,  by  the  petition  oi  John  Doe,  dw\y  ^trtstnt&d. 
to  the  Municipal  Court  of  the  city  of  New  York,  in  the  borough  of 
Manhattan,  for  the  tenth  district,  an  application  was  made  in  behalf 
of  the  landlord  of  the  premises  hereinafter  named  for,  among  other 
things,  a  final  order  of  said  court  to  remove  Richard  Roe,  tenant,  and 
all  persons  from  three  rooms,  Number*?^  5,  6  and  7,  on  the  second  floor, 
north  side,  in  the  house  and  premises  known  as  number  156  West 
Fourteenth  street,  in  the  tenth  ward  in  the  city  of  New  York,  alleging 
that  said  tenant  and  those  claiming  the  possession  of  said  premises 
under  said  tenant  did  hold  over  and  continue  in  possession  thereof,  as 
set  forth  in  said  petition  now  on  file  and  of  record  in  said  court:  and 
without  the  permission  of  said  landlord,  or  the  petitioner.  Where- 
upon a  precept  was  duly  issued  out  of  said  court,  directed  to  said 
tenant  and  each  and  every  person  in  possession  of  said  premises  or 
claiming  the  possession  thereof,  requiring  them  and  each  of  them  to 
forthwith  remove  from  said  premises,  or  to  show  cause  before  said 
court  at  a  place  designated  by  law  for  holding  said  court,  at  a  cer- 
tain time  now  past,  why  the  possession  of  said  premises  should  not 
be  delivered  to  the  petitioner;  and  no  good  cause  having  been 
shown  or  in  any  way  appearing  to  the  contrary,  and  the  proof  of  the 
service  of  such  precept  having  been  presented  to  said  court,  said 
court  did  thereupon  render  judgment  and  made  a  final  order  award- 
ing, among  other  things,  to  the  petitioner  the  delivery  of  the  pos- 
session of  the  said  property. 

Therefore,  in  the  name  of  the  People  of  the  State  of  New 'York,  you 
are  hereby  commanded  to  v&va.o\e  Richard  Roe  irom.  the  said  prem- 
ises, and  put  the  petitioner  in  said  petition  named  in  the  full  posses- 
sion thereof. 

Witness,  John  Marshall,  one  of  the  justices  of  the  said  Municipal 
Court  of  the  city  oi  New  York,  this  sixth  day  oi  February,  jS98. 

John  Marshall,  Justice,  etc. 

1.  New     York.  —  Code    Civ.     Proc.  lowing  described   premises  {describing 

(1899),  §  2251  et  seq.     See  also,  gener-  premises)  situate  in  {stating  where  situ- 

ally,  list  of  statutes  cited  supra,  note  ated),  for  the   term   of  one  year  com- 

I,  p.  18.  mencing  on  the  frst  day  of  May,  1896, 

Justice's  warrant  to  disxMssess,  under  and  ending  on   the  frst  day  of  May, 

N.  Y.   Code  Civ.    Proc.   (1899),  §  2251,  1897,  which  term  has  expired,  and  that 

may  be  as  follows:  the  said    tenant   and  Richard  Den,  as 

"  To   the    Sherifif   of   Suffolk    County,  undertenant,   hold  over  and  continue 

Greeting:  in    possession   of    the    same,    without 

Whereas.  John  Doe  hath  made  peti-  permission  of   the  landlord,  after  the 

lion  in  due  form  in  writing,  and  pre-  expiration  of  the  tenant's  term  therein, 
sented  the  same,  duly  verified,  to  me.         Whereupon,  I   issued  a  precept   re- 

Abraham  Kent,  justice  of  the  peace  for  quiring  the  tenant  and  each  and  every 

the   county  of   Suffolk,    state   of   New  person  in  possession  of  the  said  prem- 

York,   that  he,    the  said  yicA«  Doe,  is  ises,  or  claiming  the  possession  thereof, 

the  landlord   of  the  premises   herein-  forthwith   to    remove    from    the    said 

after  described,  and  that  on  or  about  premises,  or  show  cause  before  me,  at 

the  first  day  of  May,   1896,   he  rented  a  certain   time   now   passed,   why  the 

unto  Richard  Roe,   as  tenant,   the   fol-  possession  of  the  said  premises  should 
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(2)  After  Counter-affidavit  Filed, 

Form  No.  12655.' 
Georgia,  Bibb  county. 

To  Simon  Stevenson,  Sheriff,  or  his  deputy,  or  any  lawful  constable  of 
said  county  of  Bibb: 

VfhtrtdiS  John  Doe,  on  tht.  fifth  day  oi  January,  a.  d.  \2>83,  made 
affidavit  before  Abraham  Kent,  a  notary  public  and  ex-officio  justice 
of  the  peace,  within  and  for  the  dGJflh  District  G.  M.  in  said  county 
and  state,  as  provided  for  in  section  four  thousand  eight  hundred  and 
thirteen  of  the  Civil  Code  of  Georgia,  showing:  {setting  out  the  allega- 
tions of  the  affidavit  verbatim  or  in  substance),  for  the  purpose  of  having 
Richard  Roe  evicted,  as  provided  by  law,  from  the  following  described 
premises:  {describing premises),  of  which  said  premises  the  saidy<?//« 
Doe  is  landlord  and  the  said  Richard  Roe  is  tenant; 

And  whereas  on  the  seventh  day  oi  January,  a.  d.  \Z8S,  the  said 
Richard  Roe  filed  before  the  said  Abraham  Kent,  notary  public  and 
ex-officio  justice  of  the  peace  as  aforesaid,  his  counter-affidavit,  as 
provided  for  by  section  four  thousand  eight  hundred  and  fifteen  of 
the  Civil  Code  of  Georgia,  alleging:  {setting  out  the  allegations  of  the 
counter-affidavit  verbatim  or  in  substance) ; 

And  whereas  the  said  Richard  Roe,  on  said  seventh  day  oi  January, 
A.  D.  \Z83,  being  the  same  time  of  the  filing  of  his  said  counter- 
affidavit,  did  tender  a  bond  with  good  security,  payable  to  the  said 
John  Doe,  his  said  landlord,  for  the  payment  of  such  sum  with  costs 
as  might  be  recovered  against  him  on  the  trial  of  the  case; 

And  whereas  the  fact  raised  in  issue  herein  was  therefore,  to  wit, 
on  tht  fifth  day  of  March,  iS83,  tried  in  the  Superior  Court,  of  the 
said  county  of  Bibb,  by  a  special  jury  as  in  case  of  appeal  as  provided 
for  by  law,  section  four  thousand  eight  hundred  and  sixteen  of  the 
Civil  Code  of  Georgia; 

And  whereas  said  issue  was  thereupon  determined  against  the  said 
Richard  Roe,  the  said  tenant; 

And  whereas  judgment  has  gone  against  the  said  Richard  Roe  for 
the  sum  of  four  hundred  dollars,  said  sum  being  double  the  rent 
reserved  (or  stipulated  to  be  paid,  or  otherwise,  as  the  case  may  be); 

Therefore,  we  command  you  to  place  the  said  John  Doe  in  full  pos- 
session of  said  premises; 

And  we  further  command  you  that  of  the  goods  and  chattels,  lands 
and  tenements  of  the  said  Richard  Roe  you  cause  {continuing  and  con- 
cluding as  in  Form  No.  8867). 

not  be  delivered  to  the  said  petitioner;  premises,  and  put  the  landlord  in  full 

and  no  good  cause  having  been  shown,  possession  thereof, 

or  any  way  appearing  to  the  contrary,  In    witness    whereof,    I    have    sub- 

and  due  proof  of  the  service  of  such  scribed   to   these    presents,    this    ietitk 

precept  having  been  made  to  me,  and  day  oi  June,  in  the  year  one  thousand 

having   made  a  final  order  awarding  eight  hundred  and  ninety-six. 

the  delivery  of  the  possession  of  said  Abraham  Kent, 

premises  to  said  petitioner.  Justice  of  the  Peace." 

Therefore,  in  the  name  of  the  people  1.  Georgia.  — 2  Code  (1895),  §  4817* 

of  the   state   of    New    York,    you    are  See    also,    generally,    list   of   statutes 

commanded  to  remove  from  the  said  cited  supra,  note  i,  p.  18. 
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J.  Affidavit  of  Appeal.' 
Form  No.  12656.' 

(Precedent  in  Hanaw  v.  Bailey,  83  Mich.  28.)* 
State  of  Michigan^    \ 
County  of  Jackson.  \ 

David R.  Bailey^  of  said  county,  being  duly  sworn,  says  that  a  final 
judgment  was  rendered  upon  an  issue  of  fact  and  law,  joined  between 
the  parties,  by  E.  D.  Teele,  circuit  court  commissioner  in  and  for  said 
county,  on  the  26th  day  oi  March,  a.  d.  \2>89,  in  favor  oi  Joseph 
Hanaw,  as  complainant,  and  against  deponent,  David R.  Bailey,  as 
defendant,  whereby  said  Bailey  is  required  to  leave  and  deliver  up 
possession  of  a  farm  to  said  Hanaw,  and  for  thirty-four  and  10-100 
dollars  costs  of  suit.  Deponent  further  says  that  such  judgment  is 
not  in  accordance  with  the  just  rights  of  said  deponent,  as  deponent 
verily  believes,  and  that  said  deponent  conceives  himself  aggrieved 
thereby,  and  appeals  therefrom  to  the  circuit  court  for  the  county 
of  Jackson,  and  further  deponent  saith  not. 

David  R.  Bailey. 

Sworn  to  and  subscribed  before  me  this  2Sth  day  oi  March,  iS89. 
E.  D.  Teele,  Circuit  Court  Commissioner. 

II.  Action  to  recover  rent  in  personam.* 
1.  Declaration,  Complaint  or  Petition.^ 

1.  See  also  the  title  Appeals,  vol.  i,  For  form  of  an  account  annexed  see 
p.  890.  the  title  Use  and  Occupation. 

2.  Michigan.  — Comp.  Laws  (1S97),  §  5.  Beqnisites  of  Complaint,  Declaration, 
11x76.  See  also,  generally,  list  of  Stat-  etc.,  Generally. — For  the  formal  parts 
utes  cited  supra,  note  i,  p.  i8.  of  a  complaint,  petition  or  declaration 

3.  An  objection  to  this  appeal,  that  it  in  a  particular  jurisdiction  consult  the 
was  defective  in  not  stating  the  nature  titles  Complaints,  vol.  6,  p.  1019;  Dec- 
of  the  action  or  when  it  arose  or  when  larations,  vol.  6,  p.  244. 

it  was  tried,  was  overruled,  the  court  Election  to  Continue  Lease.  —  Under  a 

saying  that  it  was  in  the  common  form  lease  which  provided  that  tenant  should 

of   affidavits  on  appeal  from    justices'  hold  for  the  term  of  three  years  and,  at 

courts  and  was  sufficient.  his  election,  for  the  further  term  of  two 

4.  Consult  also  the  title  Use  and  years  next  after  said  term  of  three 
Occupation.  years,  an  allegation  in  a  complaint  for 

Acconnt  Annexed. —  In  Massachusetts,  rent  that  "defendant  elected  to  con 
rent  agreed  to  be  paid  under  a  parol  tinue  in  the  occupancy  of  the  premises 
demise,  whether  written  or  oral,  as  it  for  the  term  of  two  years  next  after  the 
was  formerly  recoverable  under  a  gen-  term  of  three  years  mentioned  in  said 
eral  count  for  use  and  occupation,  can  instrument,  upon  the  terms  and  pro- 
now  be  recovered  under  a  count  on  an  visions  therein  mentioned,"  is,  in  sub- 
account annexed.  Bowen  v.  South  stance  and  legal  effect,  an  averment 
Building,  137  Mass.  274;  Brown  v.  Ma-  that  defendant  elected  to  hold  for  the 
gorty,  156  Mass.  209.  term  of  those  two  years.      Kramer   v. 

Sums  due  for  rent  on  lease,  under  Cook,  7  Gray  (Mass.)  550. 
seal  or  otherwise,  and  claims  for  dam-  Enjoyment  of  Premises  must  be  Al- 
ages  to  premises  rented,  may  be  re-  leged.  —  Where  the  consideration  of  the 
covered,  in  Maine,  in  an  action  of  payment  of  rent  is  not  the  letting 
assumpsit,  on  account  annexed  to  the  merely,  but  in  addition  the  actual  en- 
writ,  specifying  the  items  and  amount  joyment  of  the  premises  leased,  the 
claimed.  Me.  Rev.  Stat.  (1883),  c.  94,  fact  of  enjoyment  or  of  tender  of  privi- 
§  10.  lege  to  enjoy  must  be  alleged.     Mul- 
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a.  Account.' 

Form  No.  12657.* 

(Precedent  in  Long  v.  Fitzimmons,  i  W.  &  S.  (Pa.)  530.) 

[In  the  Court  of  Common  Pleas  of  Union  County. 
James  Fitzimmons  )  ^      j^^ 

Samuel  Long  and  Jacob  Steinberger.  )  -^  ^  ^      4  • 

Union  County,  ss.]^ 

Samuel  Long  and  Jacob  Steinberger,  late  of  said  county ,  yeomen,  were 
summoned  to  Sinswer  James  Fitzimmons  of  a  plea  in  account;  for  that 
the  said  James,  at  the  county  aforesaid,  on  the  Jst  day  oi  April,  iS32, 
leased  and  demised  to  the  said  Samuel  and  Jacob  a  certain  grist-mill, 
situate  in  Penn  township,  Union  county  aforesaid,  and  delivered  pos- 
session thereof  on  said  day,  to  them,  the  said  Safnuel  and  Jacob  then 
and  there  agreeing  and  promising  to  deliver  and  account  to  the  said 
James  for  two-thirds  of  all  the  tolls  that  they  should  receive  at  said 
mill  during  the  time  they  should  occupy  the  same,  under  the  lease 
aforesaid;  and  the  sz\<\  James  avers,  that  the  said  Samuel  and  Jacob 
entered  into  said  premises  on  the  day  and  year  aforesaid,  and  held 
possession  of  the  same,  under  the  lease  aforesaid,  for  a  long  time, 
to  wit,  from  the  Isi  day  oi  April,  iS3£,  until  the.  1st  day  of  March, 
,1834,  and  took  all  the  tolls  and  profits  of  said  mill,  during  said  time, 
to  render  a  reasonable  account  thereof  to  the  said  James  on  demand; 
yet  the  said  Samuel  and  Jacob,  though  often  requested,  or  either  of 
them,-  have  never  rendered  their  reasonable  account  of  the  tolls  and 
profits  of  said  mill,  but  refuse  so  to  do,  to  the  damage  of  the  said 
James  ^00;  and  thereof  he  brings  suit. 

[Oliver  Ellsworth,  Attorney  for  Plaintiff.]^ 

ford  V.  Young,  6  Ohio  294.     See   also  Cal.   374;   Lataillade  v.  Santa  Barbara 

Mason  v.  Seitz,  36  Ind.  516  Gas  Co.,  58  Cal.  4;  Marix  v.   Stevens, 

Exact  stun  must  be  specified  in  a  suit  10  Colo.  261;  Betts  v.  Quick,  114  Ind. 

for  rent  before  a  justice  of  the  peace.  165;    Bright   v.   McOuat,  40  Ind.   521; 

Cook  V.  Decker,  63  Mo.  328.  Anderson    v.    O'Conner,   98    Ind.   168; 

Notice    of   Beceiver's    Appointment. —  New  York,  etc.,  R.  Co.  v.  Randall,  102 

Complaint  by  a  receiver  against  a  ten-  Ind.  453. 

ant  for  rent  should  allege  that  tenant  1.  See  also,  generally,  the  title  Ac- 
was  notified  of  receiver's  appointment,  counts  and  Accounting,  vol.  i,  p.  272. 
Hunt  V.  Wolfe,  2  Daly  (N.  Y.)  298.  2.  This  declaration  was  drawn  prior 

Omission  of  Word  "  Defendant."  —  An  to  the  statute,  (Bright.   Pur.  Dig.  Pa. 

allegation    that  "by  virtue   of   which  (1894),  p.   1728,  §  I  et  seq.)   abolishing 

lease  and  demise  entered  into  the  said  the  distinction   between  actions  ex  coii- 

warehouse  and  premises  on  the  said  //-«<:/«  and  providing  for  a  "  statement " 

first  day   of  January,    1853',   and    was  instead  of  the  old  common-law  declara- 

possessed  thereof  and  used  and  occu-  tion.     For  the  form  of  such  statement 

pied   the  same  from  thenceforth  con-  under  the    present   practice  see  Form 

tinually  until  the  end  of  said  term,"  is  No.  6947. 

not  objectionable  because  of  the  omis-  It  was  held  by  the  court,  in  this  case, 

sion   of  the  word  "  defendant"  before  that  account  will  lie  for  rent  reserved 

the  word  "entered."     The  meaning  is  in  a  lease  where  the  amount  reserved 

as  plain  without  the  word  as  with  it.  is  uncertain. 

Trapnall  v.  Merrick,  21  Ark.  503.  3.  The  matter  enclosed  by  [  ]  will  not 

Precedents.  —  See  Dewey  v.  Gray,  2  be  found  in  the  reported  case. 
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b.  Assumpsit.' 
(1)  By  Landlord  Against  Tenant. 

Form  No.  i  2  6  s  8 .« 

(Precedent  in  Willis  v.  Manufacturers  Natural  Gas  Co.,  130  Pa.  St.  222.) 

\{Commencetnent  as  in  Form  No.  69Ji.7.)Y  On  January  18,  i&87,  the 
plaintiff  and  defendant  entered  into  and  signed  a  contract  in  writing, 
a  true  copy  of  which,  appended  hereto,  is  made  part  of  this  state- 
ment. By  the  terms  thereof  the  defendant  undertook  to  develop 
the  plaintiff's  land,  therein  described,  for  oil  and  gas  purposes,  and  on 
its  failure  to  drill  a  well  thereon  to  completion,  on  or  before  Septem- 
ber 1,  i887,  it  would  pay  the  plaintiff  one  thousand  doWdirs  annually  in 
advance,  from  the  last  named  date,  payable  quarterly  at  the  First 
National  Bank  of  Washington,  Pa.,  until  said  well  should  be  com- 
pleted. The  defendant  has  not  begun  to  drill  a  well  on  said  land. 
It  has  paid  the  first  two  quarterly  instalments  of  Vat  first  year's  pay- 
ment, that  is  to  say,  the  %250,  payable  September  1,  i887,  for  the  quarter 
ending  November  30,  i887,  and  the  ^250,  payable  December  1,  iS87, 
for  the  quarter  ending  February  28,  1888,  but  has  paid  no  other 
quarterly  instalments  or  part  thereof. 

The   plaintiff  brings    this    suit   to   recover   the   third  and  fourth 
quarterly  instalments  of  the  yf^j-/ year's  payment  of  %1,000\  that  is  to 
say,  '^50,  due  March  1,  1888,  with  interest  thereon  since  the  last« 
named  date,  and  ^50,  the  fourth  quarterly  instalment,  due  JuTie  1, 
1888,  all  of  which  is  due  and  unpaid. 

[^Concluding  with  signature  and  verification  as  in  Form  No.  6947!)^ 

(2)  By  Heir  of  Landlord  Against  Tenant. 

Form  No.  12659.* 
(Precedent  in  Pendill  v.  Neuberger,  64  Mich.  221.) 

[(Commencement  as  in  Form  No.  6943)  of  a  plea,  of  assumpsit,]' 
for  that  whereas,  the  said  defendant,  on  or  about  the  first  day  of 
March,  \885,  entered  into  a  verbal  agreement  With  James  P .  Pendill, 
now  deceased,  to  rent  of  him  his  store  upon  Superior  street,  in  the 
city  of  Marquette  and  State  of  Michigan,  which  he  was  then  occupy- 
ing, and  which  he  had  occupied  from  the  second  day  of  February 
previous;  and  whereas,  the  said  defendant  agreed  to  pay  for  the  use 

1.  See  also,  generally,  the  title  directions  to  enter  judgment  against 
Assumpsit,  vol.  2,  p.  294.  defendant. 

2.  This  statement  of  claim  was  3.  The  matter  supplied  and  to  be 
verified  by  the  affidavit  of  the  plain-  supplied  within  [  ]  will  not  be  found 
tiff's  agent,  and  to  it  was  appended  a  in  the  reported  case. 

copy   of    the    contract    sued    on,    the        4,  In    this     case     plaintiff     counted 

material   parts   of  which   contract   are  specially  for  rent  due  on  a  parol  lease 

set  out  in  the  reported  case.     Defend-  for  one  year  from  a  specified  date.     It 

ant  filed  an  affidavit  of  defense,  which,  was  held   that   the   time   of   the  com- 

on  appeal,  was  considered  insufficient  mencement  of  the  term   was  material 

to   prevent    judgment,  and  the  record  and  must  be  proved  as  alleged.     For 

was  remitted  to  the  court  below  with  failure  to  do  this,  the  case  was  reversed. 
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of  said  store  the  sum  of  eight  hundred  dollars  yearly  rental,  the  year 
to  commence  with  the  second  dsiy  of  February,  i885,  and  to  end  with 
the  second  day  of  February,  1B86,  for  the  use  and  occupation  of  said 
store  as  aforesaid,  said  rental  to  be  paid  monthly,  and  which  was 
paid  monthly  for  two  months;  and  whereas,  the  said  defendant  is 
now  owing  upon  said  agreement  of  rental  for  the  months  com- 
mencing the  second  day  of  April,  jS85,  and  ending  the  second  day  of 
August,  1S86;  and  whereas,  the  plaintiffs  have  become  entitled  to 
receive  pay  from  the  said  defendant,  for  the  amount  so  due  for  said 
rental,  the  sum  of  two  hundred  and  sixty-six  and  sixty-eight  one- 
hundredths  dollars,  they,  the  said  plaintiffs,  being  the  sole  heirs  of  said 
James  P.  Pendill,  now  deceased,  [yet  the  said  defendant  has  not  paid 
the  same,  to  the  damage  {continuing  and  concluding  as  in  Form  No. 

c.  Covenant.' 


1.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2.  Consult,  generally,  the  title  Cove- 
nant, vol.  5,  p.  862. 

Condition  Precedent.  —  A  declaration 
is  demurrable  which  sets  out  the  terms 
of  the  covenants  on  defendant's  part 
and  then  proceeds  to  allege  a  breach  of 
them,  but  without  averring  the  per- 
formance of  a  condition  precedent  by 
plaintiff  connected  with  the  defendant's 
covenant  to  pay  seventy-five  dollars  of 
the  rent  in  betterments  and  improve- 
ments on  the  farm  such  as  said  plaintiff 
should  direct.  Perkins  v.  Rogers,  20 
Conn.  81. 

Deed  Poll.  —  If  the  lease  is  not  signed 
by  tenant,  covenant  for  rent  will  not 
lie,  and  the  fact  that  tenant  holds  under 
such  lease  for  the  full  term  does  not 
change  the  rule.  Johnson  v.  Muzzy,  45 
Vt.  419. 

Enjoyment  of  Premises.  —  An  allega- 
tion that  defendant  enjoyed  premises 
need  not  be  alleged  in  an  action  upon 
an  expressed  covenant  to  pay  rent. 
Weston  V.  Ryley,  15  Misc.  Rep.  (N.  Y. 
City  Ct.)  638.  But  such  an  allegation 
is  necessary  in  a  tenancy  at  will. 
Douglas  V.  Branch  Bank,  19  Ala.  659. 

Lease  Under  Seal.  —  Under  a  declara- 
tion which  alleged  that  defendant  owed 
plaintiff  two  hundred  and  seventy-five 
dollars  "for  rent  of  chambers"  in  a 
certain  building  in  Boston,  ''  one  month. 
to  November  1st,  1S6S,"  and  the  de- 
fendant refused  to  pay  the  same,  an 
indenture  of  lease  under  seal  was  held 
not  admissible  in  evidence,  because  it 
was  not  declared  upon  in  the  declara- 
tion. Bumham  v.  Roberts,  103  Mass. 
379- 


Precedents.  —  See  Perkins  v.  Rogers 
20  Conn.  81 ;  Cox  v.  Fenwick,  4  Bibb 
(Ky.)  538;  Condit  v.  Neighbor,  13  N.  J. 
L.  83;  Van  Rensselaer  v.  Read,  26  N. 
Y.  558;  Norman  v.  Wells,  17  Wend. 
(N.  Y.)  136;  Gilbert  v.  Henck,  30  Pa. 
St.  205. 

Plaintiff's  afELdavit  of  claim  in  an  action 
of  covenant  by  Joseph  Ganster  against 
Frank  H.  Bussman,  Henry  Rahe  and 
John  Rahe,  partners,  as  Bussman, 
Rahe  &  Co.,  as  set  out  in  Bussman 
V.  Ganster,  72  Pa.  St.  285,  was  to  the 
effect  that  the  defendants  "  are  justly 
indebted  to  affiant  in  the  sum  of 
$fSS.SJ,  with  interest  from  September 
1st,  1870;  the  same  being  two  months' 
rent,  to  wit,  the  months  of  July  and 
August,  1870,  of  a  lot  of  ground  24  feet 
by  68  or  70  feet,  situate  {Here  state 
where  the  property  is  situated),  which 
this  affiant,  on  the  gth  day  of  April, 
186S,  demised  and  let  unto  the  said  F. 
H.  Bussman,  Henry  Rahe  and  John 
Rahe,  partners  [under  the  firm  name 
and  style  of  Bussman,  Rahe  &•  Co.\,  at 
the  annual  rent  of  %boo,  until  the  jst 
day  of  April,  \%6q,  and  thereafter  for 
the  term  of  Jive  years  at  the  rate  of 
%8oo  per  annum,  payable  monthly, 
with  the  option  to  said  lessees  of  con- 
tinuing said  lease  for  Jive  additional 
years  at  the  same  rent,  payable  as 
aforesaid;  a  true  copy  of  which  said 
lease  is  hereto  annexed  and  made  part 
of  this  affidavit.  Affiant  further  says, 
that  the  said  lease  was  duly  signed 
and  sealed  and  delivered  by  this  affi- 
ant on  his  part  and  behalf,  and  the 
same  was  signed,  sealed  and  delivered 
by  the  defendants,  by  the  said  Henry 
Rahe  on  the  part  and  behalf  of  the  said 
defendants,  and  at  the  instance  and  re- 
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(1)  By  Joint  Covenantees. 

Form  No.  12660.' 

(Precedent  in  Catlin  v.  Barnard,  i  Aik.  (Vt.)  9.) 

\(jCommencing  as  in  Form  No.  10663)  on  a  plea  of  covenant  broken]* 
for  that,  whereas,  heretofore,  to  wit,  on  the  <r/^^«M  day  o(  /u/y,  iS2S, 
at  Burlington  aforesaid,  by  a  certain  indenture  then  and  there  made 
between  Lynde  Catlin^  of  the  first  part,  Guy  Catlin  of  the  second  part, 
and  the  said  Lansing  Barnard  diud  Charles  Burnham,  of  the  third  part, 
one  part  of  which  said  indenture,  signed  and  sealed  by  said  parties, 
the  said  Lynde  and  Guy  here  bring  into  Court,  the  date  of  which  is  the 
same  day  and  year  last  aforesaid;  the  said  Lynde  and  Guy  Catlin  did 
demise,  lease,  and  to  farm  let,  unto  the  said  Lansing  and  Charles,  a 
certain  building  occupied  as  a  factory,  below  the  grist-mill  on  Onion 
river,  in  Burlington  aforesaid,  particularly  mentioned  in  said  inden- 
ture; and  the  said  Guy  Catlin  did  demise,  lease,  and  to  farm  let,  unto 
the  said  Lansing  and  Charles,  all  the  machinery,  tools  and  implements 
belonging  to  the  said  factory  in  the  same  state  as  the  said  Guy 
received  them  from  one  Frederick  Brewster,  particularly  mentioned  in 
said  indenture,  and  also  the  building  formerly  occupied  by  one  Jona- 
than Boardman,  as  a  clothier's  shop,  standing  near  the  upper  dam  in 
said  Burlington,  with  the  privileges  thereto  belonging,  particularly  set 
forth  in  said  indenture. — To  have  and  to  hold  the  said  factory,  with 
the  machinery,  tools  and  implements,  and  also  the  said  clothier's  shop, 
with  all  the  privileges  and  appurtenances  thereof  and  thereto  belong- 
ing, to  them,  the  said  Lansing  and  Charles,  for  the  term  oi  fourteen  years 
from  \}!\^  first  day  of  May,  i824,  yielding  and  paying  therefor  yearly 
and  every  year,  to  the  said  Lynde  Catlin,  the  sum  of  three  hundred 
forty-five  dollars,  and  to  the  said  Guy  Catlin  the  sum  of  seven  hundred 
dollars,  on  the  first  day  of  May,  in  each  year.  And  the  said  Lansing 
Barnard  and  Charles  Burnham,  in  and  by  said  indenture,  did  cove- 
nant and  agree  with  the  said  Lynde  Catlin  and  Guy  Catlin,  among 
other  things,  that  they  would  pay  to  the  said  Lynde  Catlin,  on  the 
first  day  of  May,  j824,  the  sum  of  three  hundred  forty-five  dollars,  and 
that  they  would  pay  to  the  said  Guy  Catlin,  on  the  said_/?rj^  day  of 
May,  \Z21f.,  the  sum  of  seven  hundred  dollars,  a.s  by  the  said  indenture 
will  rjiore  fully  and  at  large  appear. 

quest  of  the  said  Frank  H.  Bussman  and  have  separately  sued  for  the  sums  to  be 

John  Rake,  and  for   himself,   the   said  paid  to  them  respectively.     It  was  held 

Henry  Hake.     And  in  pursuance  of  said  that  the  words  "  And  the  said  ^flrwar^ 

demise  the  said  defendants,  Bussman,  and  Burnkam  do  covenant  and  agree 

Rake  6^  Co.,  entered  into  and  took  pos-  with  the  said  Lynde  Catlin  and  Guy  Cat- 

session   of  said  premises,  and  said  de-  tin,  among  other  things,  that  they  will 

fendants    have   at   sundry  times   since  pay  to  the  said  Lynde  Catlin,  on  theyfrj/ 

paid  to  affiant  the  rent  thereof  up  till  day  of  May,  A.  D.  1^24,  the  sum  of  three 

July  jst,  1870;  and  on  the  said  /j/ day  kundred  and  forty-five  dollars,  and  that 

of   September,    1870,  two   months'  rent  they  will  pay  to  the  said  6'«>' Ca///«,  on 

thereof  became  and  was  due  and  pay-  the  ?,2l\A  first  day  oi  May,  \%24,  etc.,  the 

able,  and  [is]  still  in   arrear  and   un-  sum   of  seven  kundred  dollars,"  made 

paid."  the  interest  of  the  two  plaintiffs  joint. 

1.  There  was  a  general  demurrer  to  2.  The   matter  supplied   and    to   be 

this  declaration,  the  sole  question  raised  supplied  within  [  ]  will  not  be  found  in 

being  whether  the  plaintiffs  should  not  the  reported  case. 
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Yet  the  said  Lansing  Barnard  and  Charles  Burnham^  not  regarding 
their  said  covenant  so  made  with  the  said  Lynde  and  Guy  Catlin  as 
aforesaid,  have  not  paid  the  said  sum  of  three  hundred  forty-five  dol- 
lars, to  the  said  Lynde  Catlin^  on  \ht.  first  day  of  May,  ^^^4,  nor  the 
said  sum  of  seven  hundred  dollars  to  the  said  Guy  Catlin,  on  the  first 
day  of  May,  \%2Jt,  nor  any  part  thereof,  though  often  thereto  requested 
and  demanded,  but  the  same  and  every  part  thereof  now  remains  due 
and  unpaid,  contrary  to  the  true  intent  and  meaning  of  the  said 
indenture,  and  of  the  covenants  of  the  said  Lansing  and  Charles,  in 
that  behalf  made  as  aforesaid.  And  so  the  said  Lynde  dind  Guy  Catlin 
say,  that  the  said  Lansing  and  Charles  have  not  kept  and  performed 
their  said  covenants,  but  have  broken  the  same,  to  the  great  damage 
of  the  said  Lynde  and  Guy  Catlin,  as  they  say,  the  sum  of  two  thousand 
dollars;  [for  the  recovery  of  which  (concluding as  in  Form  No.  lOSSSyY" 

(2)  Against  Executor  of  Deceased  Tenant. 

Form  No.  12661.' 
(Precedent  in  Greenleaf  v.  Allen,  127  Mass.  249.) 

^Commencement  as  in  Form  No.  69Jf2.^\  ^ 

And  the  plaintiffs  say  that  the  defendant's  testator,  William  W. 
Allen,  late  of  Boston,  deceased,  in  his  lifetime  made  an  agreement  in 
writing  under  seal  with  the  plaintiffs,  by  the  terms  of  which  the 
plaintiffs,  by  indenture  of  lease,  leased  unto  said  testator  and  said 
testator  hired  of  the  plaintiffs  certain  premises  situated  in  said  Bos- 
ton on  the  corner  of  North  Street  and  Dock  Square,  a  copy  of  which 
lease  is  hereto  annexed  and  made  a  part  of  this  declaration.  And 
said  testator  among  other  things  covenanted  and  promised  to  pay 
the  rent  of  %Jt500  annually,  in  quarterly  payments  of  $1125  each,  the 
first  payment  to  be  ma.de/anuary  1,  iS71,  which  said  testator  in  his 
lifetime  did  not  keep,  nor  has  the  defendant  executor  as  aforesaid 
kept  the  same,  but  both  of  them  have  failed  so  to  do,  and  have 
failed  to  pay  the  rent  which  has  accrued  and  become  due  on  said 
lease,  although  often  requested  so  to  do.  And  the  plaintiffs  say 
there  has  accrued  and  become  due  to  the  plaintiffs,  as  rent  on  said 
lease  and  according  to  the  terms  thereof,  on  the  first  days  respec- 
tively oi  July  and  October,  iS75,  z.nd  January,  April,  July  and  October, 
i877,  and  January,  j878,  for  the  quarters  ending  on  said  days 
respectively,  the  sum  of  $1125  for  each  of  said  quarters,  making  the 
aggregate  sum  of  $12,375,  [(continuing  and  concluding  as  in  Form  No. 
69J^).Y 

d.  Debt.» 

(1)  By  Landlord. 

1.  The  matter  supplied  and  to  be  S.  Consult,  generally,  the  title  Debt, 
supplied  within  [  ]  will  not  be  found     vol.  6,  p.  98. 

in  the  reported  case.  Precedents.  —  See   Trapnall    v.    Mer- 

2.  This  was  held  to  be  "  a  sufficient  rick.  21  Ark.  503;  Kendall  v.  Garland, 
declaration  in  contract  in  the  nature  of  5  Cush.  (Mass.)  74;  Gray  v.  Johnson, 
covenant  under  the  practice  act."  14  N.  H.  414;  Norton  v.  Vultee,  i   Hall 

89  Volume  11. 


12662.  LANDLORD  AND  TENANT.  12663. 

(a)  Against  Tenant. 

Form  No.  12662.' 

(Precedent  in  Miller  v.  Blow,  68  111.  304.) 

^Commencing  as  in  Form  No.  6939)  in  a  plea  of  debt]^  for  that, 
whereas  the  said  plaintiff,  heretofore,  to-wit:  on  [the  tweniietA  day  of 
October,  \Z68^  at  [Belleville  in  the  county  of  St.  Clair, 1^  demised  by 
written  lease  to  the  said  defendant  a  certain  messuage  and  premises 
with  the  appurtenances,  to  have  and  to  hold  the  same  for  a  certain 
term  of  years,  to-wit:  one  part  of  said  premises  from  the  ^^day  of 
March,  iS69,  up  to  the  31st  day  of  December,  i874,  and  another  part 
thereof  from  the  23d  da.y  of  October,  1868,  to  the  31st  day  of  Decem- 
ber, 1874,  yielding  and  paying  for  said  messuage  and  premises  the 
yearly  rent  of  %1000,  from  and  after  the  31st  day  of  December,  iS69, 
payable  in  advance  on  the  1st  day  of  January  then  next  ensuing,  until, 
the  completion  of  the  said  term,  said  rent  or  any  part  thereof  bear- 
ing interest  at  the  rate  of  ten  per  cent,  per  annum  from  [date  when]* 
due  until  paid;  by  virtue  of  which  said  demise  said  defendant  entered 
the  premises  and  was  possessed  thereof  from  thence  hitherto,  when 
a  large  sum  of  money,  to-wit:  the  sum  of  ^2000  of  the  rent  afore- 
said, became  and  was  due  and  payable  from  said  defendant  to  said 
plaintiff,  and  still  is  in  arrear  and  unpaid  to  the  said  plaintiff,  whereby 
an  action  has  accrued  to  the  said  plaintiff  to  demand  and  have  the 
said  sum  of  %2000  above  demanded;  yet  the  said  defendant  has  not 
as  yet  paid  the  said  sum  of  %2000  above  demanded,  or  any  part 
thereof,  although  often  requested  so  to  do,  but  has  refused  and  still 
refuses,  to  the  damage  [of  the  said  plaintiff  (concluding  as  in  Form 
No.  6939}.  Y 

(F)  Against  Assignee  of  Tenant. 

Form  No,  12663.' 

(Precedent  in  York  v.  Jones,  2  N.  H.  454.) 

[{Commencement  as  in  Form   No.  694^)   in  a   plea  of  debt]*  for 
that  the  plaintiff,  on  the  16th  July,  i817,  demised,  granted,  and  to 

(N.  Y.)384;  Mulford  v.  Young,  6  Ohio  1503,   is  referred  to  in  support  of  the 

294;  Genin  v.  Grier,  10  Ohio  209.  rule,  and  the  case  is  found  to  sustain 

1.  This  is  the  second  count  of  a  decla-  the  form.     And  note  1  to  the  case  of 

ration  filed  in  an  action  of  debt  on  a  Duppa  v.  Mayo,  i  Saund.  276,  sustains 

lease.  The  court  said:  "  It  is  urged  that  such  a  precedent.     Sergeant  Williams 

the  description  of  the  lease  in  this  court  gives,  as  the  reason  for  the  departure 

is  too  vague  to  admit  of  its  introduction  from  the  general  rule  of  pleading,  that 

in   evidence.     This  count  is    almost  a  in   such  a  case  the   lease  is  regarded 

literal  copy  of  a  precedent  found  in  the  rather  as  inducehient,   and   being   so, 

second  volume  of  Chitty's  Pleadings,  it   is   only  necessary  for  the  lessor  to 

at   page  431.     It   only  fills    up    dates,  state,   generally,   that  he  demised  the 

amounts,  and  states  the  times  when  the  premises,  without   saying  that  it  was 

rent  became  due,  and  in  this  consists  by  indenture." 

the  material  difference.     In   a  note  to        2.  The    matter   supplied   and   to   be 

that  form,  it  is  said  that  this  is  the  only  supplied  within  [  ]  will  not  be  found  in 

case  in  which  the  plaintiff  may  declare  the  reported  case. 

generally,  and  produce  a  deed  in  evi-        3.  The  discussion    in  this  case   was 

dence   in   support  of  the  declaration,  devoted   to   the   plea  and   not    to   the 

And  Warren  v.  Consett,  2  Ld.  Raym.  declaration. 
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farm  let  the  following  tract  of  land,  with  the  dwelling-house  and 
barn  thereon,  situate  and  being  in  said  Claremeni,  [and  described  as 
follows  {Here  describe  premises)  to  the  defendant]^  to  hold  and  occupy 
for  the  term  of  seven  years;  in  consideration  whereof  the  s>dXA  Jones^ 
by  his  deed  dated  as  aforesaid,  in  court  to  be  produced,  covenanted 
to  pay  to  the  plaintiff  the  sum  of  %Jfi  annually  as  rent;  the  first  pay- 
ment to  be  made  oh  \.\\%  first  day  oi  January,  i8iP;  whereby  the  said 
Jones,  on  the  1st  January,  iS19,  at  said  C/tar/estcm'fi,  became  indebted 
to  said  Anna  in  the  same  sum,  rent  as  aforesaid,  for  the  year  then 
ending.  Yet  [the  said  defendant  (although  often  requested  so  to 
do)  hath  not  as  yet  paid  the  said  sum  oi  Jorty  dollars,  or  any  part 
thereof,  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
wholly  neglects  and  refuses  so  to  do.]^ 

Also,  for  that  the  said  Anna,  on  the  16th  July,  iS17,  at  said  Clare- 
tnont,  by  his  certain  indenture  between  the  plaintiff  on  the  one  part, 
and  the  said  Jones  on  the  other  part,  in  court  to  be  produced,  demised 
and  to  farm  let  unto  the  said  Zebina  a  certain  tract  of  land  (as  in  first 
count)  for  the  term  oi  seven  years,  yielding  and  paying  the  said  Anna 
as  rent  annually  $^;  the  first  payment  to  be  msid^  Jatiuary  1,  i819, 
by  force  whereof  the  said  Zebina  entered  into  the  premises  demised 
as  aforesaid,  and  held  the  same  for  the  term  of  one  year,  and  at  the 
expiration  thereof  was  due  to  the  said  Anna  from  "the  said  Zebina  %Ji2 
for  the  rent  of  the  demised  premises.  Yet,  [the  said  defendant 
(although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum 
oi  forty  dollars  or  any  part  thereof,  but  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  wholly  neglects  and  refuses  so  to  do. 
{Continuing  and  concluding  as  in  Form  No.  69Jt5').^^ 

Form  No.  12664.* 

(Precedent  in  Dartmouth  College  v.  Clough,  8  N.  H.  22.) 

[{Commencement  as  in  Form  No.  69Jf5)Y  on  the  27th  oi  May,  1SO8, 
the  plaintiffs  by  an  indenture  made  between  them  and  John  Clifford 
and  Timothy  Clifford,  demised,  granted,  and  to  farm  let,  to  said  John 
and  Timothy,  their  executors,  administrators  and  assigns,  a  certain 
tract  of  land  in  Warren,  to  have  and  to  hold  during  the  term  of  nine 
hundred  and  ninety-fiine  years,  from  the  1st  oi  January,  iS09;  that  the 
said  John  and  Timothy  by  said  indenture,  covenanted  with  the  plaintiffs 
that  they  and  their  assigns  should  yield  and  pay  therefor  to  the  plain- 
tiffs on  the  1st  oi  January,  iS09,  and  on  the  first  da.y  oi  January 
annually  afterwards,  during  said  term,  twenty-four  bushels  of  good 
merchantable  wheat,  to  be  delivered  at  said  college;  that  by  virtue 
of  the  said  indenture  the  said  John  and  Timothy  entered  into  the 
demised  premises,  and  became  possessed  of  said  term  therein;  that 
on  theij/  oi  January,  i825,  the  residue  of  said  term  and  all  the 
interest  of  said  John  and  Timothy  in  said  demised  premises,  came  by 

1.  The  matter  supplied  and  to  be  tion  itself  did  not  show  a  cause  of  ac- 
supplied  within  [  ]  will  not  be  found  in  tion,  but  because  it  appeared  by  the 
the  reported  case.  evidence  that  the  defendant  was   not 

2.  There  was  a  verdict  in  this  case  for  an  assignee  of  the  term,  but  merely  an 
the  defendant,  not  because  the  declara-  undertenant. 
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assignment  to  the  defendant,  who  thereupon  entered  and  became 
possessed  of  the  said  term  therein;  that  after  the  assignment  to  the 
defendant,  and  during  the  continuance  of  said  term,  and  while  he 
was  so  possessed  of  the  same,  to  wit,  on  the  1st  of  January^  i834,  a 
large  quantity  of  wheat,  of  the  rent  aforesaid,  to  wit,  seventy-two 
bushels,  of  the  value  of  %108^  accruing  during  the  possession  of  the 
defendant  for  three  years  of  the  said  term,  ending  on  the  day  and 
year  last  aforesaid,  became  and  was  due  and  payable  to  the  plaintiffs, 
and  still  is  in  arrear  and  unpaid,  whereby  an  action  hath  accrued  to 
the  plaintiffs  to  have  and  recover  said  wheat.  ^Continuing  and  con- 
cluding as  in  Form  No.  6945. y^^ 

(2)  By  Assignee  of  Landlord  Against  Tenant 

Form  No.  12665. 

(Precedent  in  Farley   v.  Thompson,  15  Mass.  18.)* 

[(Commencing  as  in  Form  No.  6942)^-  that  one  Samuel  Swett,  here- 
tofore, viz.,  on  the  26th  day  of  October^  a.  d.  i8i^,  at  Boston  afore- 
said, being  seised  in  his  demesne,  as  of  fee,  of  and  in  a  certain  mes- 
suage and  land  situate  in  Boston  aforesaid,  demised  the  same  messuage 
and  land  to  the  said  Thompson  for  a  certain  term  of  years,  viz.,  for, 
and  during,  and  until  the  full  end  and  term  of,  five  years  then  next 
ensuing;  yielding  and  paying  therefor,  during  the  said  term,  the 
yearly  rent  of  660  dollars,  in  four  equal  and  quarterly  payments  of 
165  dollars:  by  virtue  of  which  said  demise,  the  said  Thompson 
entered  into  the  said  demised  premises,  with  the  appurtenances,  and 
was  possessed  thereof  from  thenceforth  until  the  27th  day  of  July, 
18I6,  when  a  large  sum  of  money,  viz.,  the  sum  of  1155  dollars  of  the 
rent  aforesaid,  for  the  space  of  one  year  and  nine  months  then  elapsed, 
became  and  was  due  and  payable.  And  after  the  making  of  the 
demise  aforesaid,  viz.,  on  the  26th  day  of  October,  ^814^  the  said 
Samuel  Swett,  being  seised  in  his  demesne,  as  of  fee,  of  and  in  the 
reversion  of  the  messuage,  land,  and  appurtenances,  demised  as  afore- 
said, by  his  deed  of  bargain  and  sale  of  that  date,  duly  executed, 
acknowledged,  and  recorded,  and  here  in  Court  to  be  produced,  for 
a  valuable  consideration  therein  expressed,  did  grant,  bargain,  sell, 
and  convey,  to  the  said  Farley,  among  other  things,  the  said  demised 
premises,  with  the  appurtenances,  to  have  and  to  hold  the  same  to 
the  %2i\di  Farley,  his  heirs  and  assigns,  forever;  by  virtue  of  which 
deed  he,  the  said  Farley,  then  and  there  became,  and  was,  seised  of 
the  reversion  of  the  said  demised  premises,  with  the  appurtenances, 
as  of  fee;  whereby  an  action  hath  accrued  to  the  said  Farley,  to 
demand  and  have,  of  and  from  the  said  Thompson,  the  said  sum  of  1155 
dollars,  for  the  rent  thereof  in  arrear  on  the  said  26th  oi  July,  1SI6. 

[(Concluding  as  in  Form  No.  6943.)Y 

1.  The  matter  to  be  supplied  within  Massachusetts,  and  an  action  called  con- 
[  ]  will  not  be  found  in  the  reported  case,  tract,  which  embraces  actions  formerly 

2.  Since  this  case  was  decided,  the  brought  under  covenant,  debt  or  as- 
action  of  debt  has  been  abolished  in  sumpsit,  takes  its  place. 
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e.  Forms  Under  the  Codes  and  Practice  Acts. 

(1)  By  LandlorI). 

{a)  Against  Tenant. 

aa.  In  General. 

Form  No.  12666. 

(Ala.  Civ.  Code  (1896),  §  3352,  No.  30.) 

{Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  yfz/^  hundred  do\\a.rs,  the  rent 
of  a  tract  of  land,  viz:  (describing  it)  demised  by  the  plaintiff  to  the 
defendant  on  the  ^rj/ day  ol  July,  i897,  said  rent  commencing  on  the 
^rst  day  oi  July,  iS97,  and  ending  on  the  ^rst  day  o(  January ^  iS98. 

(^Signature  as  in  Form  No.  5907.) 

Form  No.  12667. 

♦  (Sand.  &  H.  Dig.  Ark.  (1894),  p.  1642.) 

(Title  of  court  and  cause  as  in  Form  No.  5909.) 

The  plaintiff,  Richard  Roe,  states  that  on  the  tenth  day  of  July^ 
iS96,  he  rented  to  the  defendant, y^^«  Doe,  by  a  written  agreement, 
herewith  filed,  (original  or  copy),  a  house  known  as  (describe premises), 
for  the  term  of  one  year,  commencing  on  the  tenth  day  of  July,  iS96, 
at  the  yearly  rental  of  six  hundred  dollars,  payable  quarter-yearly  in 
advance,  which  said  sum  defendant  agreed  to  pay;  that  defendant 
thereupon  entered  and  occupied  said  premises,  but  he  has  not  paid 
the  rent  for  the  last  two  quarters  of  said  year,  amounting  to  three 
hundred  dollars,  and  the  interest  thereon,  for  which  sum  and  interest 
plaintiff  asks  judgment. 

(Signature  and  verification  as  in  Form  No.  5909.) 

Form  No.  12668. 
(Conn.  Prac.  Act  (1879),  p.  108,  No.  171.) 

(Commencement  as  in  Form  No.  5912. ) 

1.  On  May  1st,  i878,  the  defendant  entered  into  a  lease  with  the 
plaintiff,  under  their  hands  and  seals,  a  copy  of  which  is  hereto 
annexed,  marked  Exhibit  A.  (or  state  the  substance  of  the  agreement). 

2.  The  defendant  has  not  paid  the  rent  for  the  quarter  ending  on 
August  1st,  iS78,  amounting  to  $7^5. 

The  plaintiff  claims  ^150  damages. 

(Continuing  and  concluding  as  in  Form  No.  5912.) 

Form  No.  12669.' 

(Precedent  in  Indiana  State  Board  v.  Gray,  54  Ind.  gi.) 

[{Venue  and  title  of  court  and  cause  as  in  Form  No.  5915.)'\^ 

The  Indiana  State  Board  of  Agriculture,  a  corporation  duly  organ- 

1.  No  question  as  to  the  sufficiency  2i  The  matter  to  be  supplied  within 
of  this  complaint  was  raised.  []  will  not  be  found  in  the  reported  case. 
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ized  [under  the  I  iws  of  the  state  of  Indiana^  complains  of  James  W. 
Gray  and  says  that  heretofore,  to  wit,  on  the  2Ifth  oi  July,  i87S,  the 
defendant  executed  a  certain  contract  in  writing  of  which  the  follow- 
ing is  a  copy,  viz. :  (^setting  out  a  copy  of  the  agreement).^ 

The  plaintiff  avers  that  it  also  executed  the  said  contract  by  and 
through  said  H.  Caldwell  and  Jf.  IV.  Caldwell,  its  agents,  duly 
authorized  and  empowered  to  make  the  same;  that  the  plaintiff  is 
the  real  party  in  interest  in  said  contract,  and  entitled  to  receive  the 
benefit  thereof;  that  the  plaintiff  duly  performed,  all  and  singular, 
the  conditions  and  stipulations  on  its  part  to  be  done  and  performed; 
but  that  the  defendant  has  failed  to  perform  the  conditions  on  his 
part  to  be  done  and  performed,  in  this;  that  he  has  wholly  failed  and 
refused,  and  still  fails  and  refuses,  to  pay  the  plaintiff  sixteen  hundred 
dollars,  although  the  same  is  due  and  wholly  unpaid.  Wherefore  the 
plaintiff  prays  judgment,  ^concluding  as  in  Form  No.  5915).^ 

bb.  Landlord  Being  a  Municipal  Corporation. 

Form  No.  12670."  ' 

(Precedent  in  District  of  Columbia  v.  Johnson,  i  Mackey  (D.  C.)  52.) 

[{Commencing  as  in  Form  No.  6937)^  ^^r  that,  at  their  special 
instance  and  request  heretofore,  the  Board  of  Aldermen  and  the  Board 
of  Common  Council  of  the  Corporation  of  Washington,  on  the  seventh  day 
of  December,  iS67,  at  the  City  Hall  in  said  District  of  Columbia,  passed 
a  special  ordinance,  which  was  duly  approved  by  the  mayor  of  said 
city  on  said  day,  whereby  said  J.  H.  and  E.  K.  Johnson  were  permitted 
and  authorized  to  construct  a  wharf  on  the  Potomac  river,  at  a  point 
between  Twelfth  and  Thirteenth  streets  west,  and  erect  thereon  such 
buildings  as  might  be  necessary  in  the  fishing  business;  said  wharf  to 
be  constructed  pursuant  to  the  first  section  of  the  act  of  January  8, 
183 1,  and  to  be  completed  within  one  year.  In  consideration  of 
which  said  grant,  the  defendants  were  to  pay  to  the  corporation  of 
Washington  the  annual  rent  of  %1,000,  quarterly,  for  a  term  of  ten 
years;  said  rent  to  begin  at  and  from  the  time  of  the  completion  of 
said  wharf,  and  end  ten  years  from  the  passage  of  said  act;  said 
wharf  to  be  kept  as  required  by  the  second  section  of  said  act  of 
1831. 

And  the  plaintiff  further  says  that  the  defendants  accepted  the 

1.  The  matter  enclosed  by  and  to  be  dining  hall,  at  my  own  expense,  in- 
supplied  within  [  ]  will  not  be  found  in  eluding  cost  of  gas  consumed.  The 
the  reported  case.  State   Board  of  Agriculture   agrees    to 

2.  Agreement  referred  to  in  the  text  is  build  kitchen  and  store-room,  level 
as  follows:  floor,  and  build  reception  room  over  the 

''Indianapolis,  fuly  24th,  187^.  centre  of  the  hall.     Terms:   one-half, 

I  hereby  agree  to  give  the  State  Board  cash ;  balance,  on  or  before  October  ist, 

of  Agriculture,  for  dining  hall  on  state  l^7S- 
fair  grounds,  during  state  fair  and  ex-  f.  W.  Gray. 

position  of  i87j>.  the  sum  oi  one  thousand  H.  Caldwell,  Chir.  Com. 

9,n&  six  hundred diO\\2.x%,{%i, 600.00^  %vi\i-  H.   W.  Caldwell." 

ject  to  the  following  conditions,  viz:    I        3.  No   demurrer   was    filed    to    this 

am    to    make    all    the    improvements  form,  the  parties  going  to  trial  on  the 

necessary  to  the  running  of  a  first  class  merits  of  the  case. 
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terms  and  provisions  of  said  act,  entered  upon  the  premises,  erected 
said  wharf  and  buildings,  completing  the  same  February  1,  i868,  and 
have  had  and  enjoyed  the  same  from  that  time  hitherto,  and  thereby 
became  and  were  liable  to  pay  to  said  corporation  of  Washington 
from  the  1st  day  of  February,  i868,  until  the  i^/ day  oi  June,  iS71, 
the  rent  at  the  rate  of  $1,000  per  year,  and  from  said  1st  day  ol  June, 
until  the  commencement  of  this  suit,  said  rent  was  and  is  due  to  the 
plaintiff;  for  all  of  which  rent  the  plaintiff  brings  this  suit,  with 
interest  from  the  various  dates  at  which  the  same  became  due  under 
said  act,  an  authorized  copy  of  which  is  to  the  court  here  shown. 
^Continuing  and  concluding  as  in  Form  No.  6937. ^Y- 

cc.  For  Rent  of  Fishery. 

Form  No.  12671.* 

(Precedent  in  Eastham  v.  Anderson,  119  Mass.  526.) 

^{Commencement  as  in  Form  No.  6942)Y  that,  being  the  lawful 
owner  of  a  certain  herring  fishery  in  said  town  of  Eastham,  which  by 
law  the  plaintiff  had  the  right  to  manage,  control,  have,  use  and  dis- 
pose of,  the  defendant  purchased  of  the  plaintiff  the  right  to  have 
said  fishery,  and  the  beneficial  use  of  said  fishery,  and  the  profit  to 
take  the  fish  in  said  fishery  for  the  fishing  season  of  the  year  i875, 
and  agreed  to  pay  therefor  to  the  plaintiff  the  sum  of  %nO,  which 
the  defendant  owes  the  plaintiff. 

\(^Signature  as  in  Form  No.  694^.y\  ^ 

dd.  Unlawful  Holding  Over. 

(«m)  Double  Rent  for? 

Form  No.  i  2672.* 
(Precedent  in  State  v.  Helms,  loi  Wis,  281.) 
^Commencement  as  in  Form  No.  59ST)^  that  the  plaintiff  is  a  corpora- 

1.  The  matter  to  be  supplied  within  Mississippi.  —  Anno.  Code  (1892),  § 
[  ]  will  not  be  found  in  the  reported  case.  2545. 

2.  No  demurrer  was  filed  to  this  Missouri.  —  Rev.  Stat.  (1889),  §  6365 
form,   but   issue  was   joined   and   the  etseq. 

parlies  went  to  trial.  South  Carolina. — Rev.    Stat.  (1893), 

3.  Doable  damages  recoverable,  when,     §  1940. 

see  Wisconsin. —  S>\a.\..  (1898),  §  2185. 

Alabama.  —  Civ.  Code  (1896),  §  2137.  Treble  damages    recoverable,    when, 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  see 

§  4459  et  seq.                                   •  California.—  Civ.  Code  (1897),  §  3344. 

Delaware.  —  Rev.  Stat.  (1893),  p.  866,  4.  This   count   was   held   to   state  a 

c.  120,  §  5.  cause  of  action   ex  contractu,  it  being 

District  of  Columbia. — Comp.  Stat,  framed  under  Wis.  Stat.  (1898),  g  2185, 

(1894),  c.  38,  fcjp  45,  65.  which   allows   double   rent   in   case   a 

Florida.  —  Rev.  Stat.  (1892),  §  1759.  tenant  "  shall  give  notice  of  his  inten- 

lUinois.  —  Starr    &   C.    Anno.    Stat,  tion  to  quit  the  premises  by  him  holden 

(1896),  c.  80,  par.  2.  and  shall  not  accordingly   deliver  up 

Iowa.  —  Code  (1897).  §2989.  the  possession  thereof  at  the  time  in 

Kentucky.  —  Stat.  (1894),  §  2293.  such  notice  specified." 
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tion  duly  incorporated  under  the  laws  of  this  state,  and  that  the 
defendants  were,  at  the  time  of  entering  into  the  contract  hereinafter 
mentioned,  copartners.  That  on  the  20th  day  of  February,  iS92,  at 
said  county  of  Sf.  Croix,  the  plaintiff  rented  to  the  defendants,  and 
the  defendants  hired  from  the  plaintiff,  those  certain  grain  ware- 
houses more  particularly  described  in  the  articles  of  covenant  hereto 
annexed  and  marked  "Exhibit  A^"  together  with  the  scales,  trucks, 
scoops,  and  other  appurtenances  belonging  to  said  warehouses,  for 
the  monthly  rental  of  thirty-five  and  83-100  dollars,  payable  monthly 
in  advance  on  the  1st  day  of  each  month.  That  on  said  20th  day  of 
February,  iS92,  the  defendants  entered  into  a  covenant  with  the 
plaintiff,  under  their  hands  and  seals,  a  copy  of  which  is  annexed 
hereto  and  made  a  part  of  this  complaint,  marked  "Exhibit  A." 
That  said  IVel/s  &>  Mulrooney  in  and  by  said  agreement  agreed  to  quit 
and  deliver  up  the  possession  of  said  premises  to  the  plaintiff  on  the 
1st  day  of  September,  a.  d.  \W3',  and  it  was  further  agreed  in  and  by 
said  covenant  that  if  said  Wells  6^  Mulrooney  desired  the  privileges 
of  continuing  in  the  possession  of  said  property  any  longer  than  Sep- 
tember 1,  iS93,  they  should  give  notice  in  writing  to  said  plaintiff  of 
their  election  so  to  do,  thirty  days  in  advance  of  the  time  that  the 
lease  would  otherwise  terminate.  That  the  notice  of  election  to  con- 
tinue said  agreement  in  force  for  one  year  from  September  1,  iS9S, 
was  not  given  as  required  by  the  terms  of  said  covenant;  but,  on  the 
contrary,  said  Wells  &=  Mulrooney  notified  said  plaintiff  in  August, 
iS93,  that  they  would  not  so  continue  the  lease  and  the  hiring  after 
said  1st  day  of  September,  iS93,  and  they  gave  notice  to  the  plaintiff 
of  their  intention  to  quit  the  premises  and  deliver  the  possession 
thereof  to  said  plaintiff  on  said  1st  day  of  September,  i893.  That, 
unless  the  buildings  mentioned  in  said  "  Exhibit  A  "  could  be  used 
during  the  fall  months  of  iS93  for  the  purposes  of  grain  warehouses, 
they  would  be  practically  of  no  value  to  the  plaintiff  after  that  time, 
until  the  fall  of  iS94,  all  of  which  was  well  known  to  the  defendants. 
That  said  defendants  did  not  deliver  up  the  possession  thereof  at 
the  time  specified  in  their  notice,  but,  on  the  contrary,  unlawfully 
withheld  the  possession  thereof,  tnus  depriving  the  plaintiff  of  its 
rights  herein,  either  of  renting  or  of  hiring  said  warehouses  to  others, 
or  of  using  them  itself;  and  said  defendants  continued  unlawfully  to 
hold  the  possession  thereof,  except  one  house,  until  removed  there- 
from by  the  order  of  the  circuit  court  of  St.  Croix  county  in  July, 
iS94,  by  reason  of  which  the  plaintiff  was  put  to  great  expense, 
bother,  vexation,  and  delay,  and  deprived  of  one  year's  rental  of  said 
warehouses.  That  the  defendants  have  not  paid  rent,  nor  any  part 
thereof,  since  August,  iS93,  and  that  whereby,  by  force  of  the  stat- 
utes (particular  reference  being  made  to  sec.  2185  R.  S.),  the  defend- 
ants have  become,  and  are  now,  indebted  to  the  plaintiff  in  double 
the  value  of  rental,  to  wit,  in  the  sum  of  $860*  [(^Continuing  and  con- 
chiding  as  in  Form  No.  5.957.)]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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{pS)  On  Implied  Tenancy  Created  by. 
aaa.  In  Grnbral. 

Form  No.  12673." 
(Precedent  in  Schuyler  z/.  Smith,  51  N.  Y.  309.) 

\(^Commeneement  as  in  Form  No.  5926y\^  that  in  or  about  the 
■month  oi  April,  i863,  by  an  agreement  made  and  entered  into  between 
the  plaintiff  and  the  defendants,  the  plaintiff  let  and  rented  unto  the 
defendants,  and  the  defendants  hired  and  took  from  the  j51aintiff,  a 
certain  dock  or  wharf,  and  a  lot  of  land  adjacent  thereto,  lying  and 
situate  in  the  town  of  Yonkers,  county  of  Westchester,  for  the  term  of 
4>ne  year  from  tht  first  day  of  May,  1S6S,  at  the  yearly  rent  of  %500, 
payable  in  equal  quarterly  payments  on  the  first  day  of  August^ 
November,  February  and  May  thence  following,  and  that  said  defend- 
ants agreed  thereby  to  pay  said  rent  as  aforesaid. 

That  said  defendants  entered  into  the  possession  and  occupation 
of  said  premises  pursuant  to  said  agreement. 

That  after  the  ^rj/ day  oi  May,  1S64,  said  defendants  continued 
and  remained  in  the  possession  and  occupation  of  said  premises, 
whereby  they  elected  to  continue  their  said  tenancy  for  another  year, 
commencing  on  the  first  day  of  May,  1S64,  upon  the  same  terms  and 
at  the  same  rent,  and  payable  as  in  and  by  said  agreement  was  pro- 
vided for  and  agreed  to. 

[That  the  rent  payable  on  the  first  day  of  August,  iS64^  and  on  the 
first  day  of  November,  xWJf.,  has  accrued  and  is  unpaid. 

{Continuing  and  concluding  as  in  Form  No.  llJi57.')\^ 

iii.  Bbcausb  of  Insufficibnt  Noticb. 

Form  No.  12674.' 
(Precedent  in  Jones  v.  Spartanburg  Herald  Co.,  44  S.  Car.  527.) 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5932.y]^ 
The  plaintiff,   complaining  of  the  defendant  in  the  above  case, 
alleges: 

1.  That  the  defendant  is  a  corporation,  duly  chartered  under  the 
laws  of  this  State  by  an  act  of  the  General  Assembly,  entitled  "  An 
act  to  incorporate  the  Spartanburg  Herald  Company,"  approved 
December  26,  a.  d.  1884. 

2.  That  the  said  defendant  rented  from  plaintiff  '\n  December,  i89i, 
an  ofl&ce  in  the  city  of  Spartanburg,  S.  C,  for  the  sum  of  $150  pet 

1.  Plaintiff  moved  for  judgment  and  if  such  notice  was  not  given  tenant 
upon  the  pleadings  and  motion  was  would  be  liable  for  the  rent  of  another 
granted.  year.     The  court  said  that  reasonable 

2.  The  matter  supplied  and  to  be  notice  was  sufficient  in  Soutk  Carolina, 
supplied  within  [  J  will  not  be  found  in  and  that  it  should  have  been  left  to  the 
the  reported  case.  jury  to  determine,  under  all  the  circum- 

3.  Judgment  for  the  plaintiff  in  this  stances  of  the  case,  whether  the  notice 
<;ase  was  reversed,  because  the  trial  was  reasonable  or  not.  Apart  from 
judge  charged  the  jury  that  in  a  ten-  this  possible  objection,  the  complaint 
ancy  from  year  to  year,  three  months'  seems  to  have  been  considered  to  state 
notice  was   necessary  to   terminate   it,  a  cause  of  action. 
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annum,  payable  monthly,  and  in  accordance  with  said  agreement 
paid  rent  to  December  31,  i89£. 

3.  That  in  December,  i892,  the  defendant  gave  notice  to  plaintiff 
that  unless  the  rent  was  reduced  to  $100  per  annum,  the  said  defend- 
ant would  move  out  of  said  premises.  That  plaintiff  declined  this 
proposition,  but  in  a  spirit  of  compromise,  offered  to  reduce  the  rent 
for  the  ensuing  year  to  $120.  The  defendant  refused  this  offer,  and 
gave  notice  that  it  would  vacate  the  premises  on  or  before  the  ^rsf 
day  of  Jamiar}\  i893.  The  plaintiff  then  gave  notice  to  defendant 
that  plaintiff  would  stand  strictly  on  his  legal  rights. 

4.  That  defendant  did  not  move  out  on  1st  day  ol  January,  \Z9S^ 
but  held  over  until  May  1st,  i893. 

5.  That  plaintiff  has  never  released  defendant  from  liability  for 
the  full  year  on  which  defendant  had  entered. 

6.  That  eleven  months'  rent  amounting  to  $137.50,  has  become 
due.  and  no  part  of  the  same  has  been  paid,  except  the  sum  of  $4^. 

7.  That  payment  of  said  balance  due  has  been  demanded  and 
refused.  Wherefore,  plaintiff  demands  judgment  against  the  defend- 
ant for  the  sum  of  $92.60  and  costs. 

^Continuing  and  concluding  as  in  Form  No.  6932.'^ 

(J>)  Against  Assignee  of  Tenant.^  . 

Form  No.  12675. 
(Conn.  Prac.  Act  (1879),  p.  109,  No.  173.) 
{Commencement  as  in  Form  No.  5912J) 

1.  On  June  1st,  i878,  the  plaintiff  and  one  yi7^«  »S//7^j  executed  a 
lease,  of  which  a  copy  ij  hereto  annexed,  marked  Exhibit  A. 

2.  [By  virtue  thereof,  JoAn  Stiles,  on  June  3d,  i878,  entered  into 
the  demised  premises,  and  was  possessed  thereof.] 

3.  Thereafter,  and  during  said  term,  on  April  1st,  i879,  {naming  a 
day  before  the  breach)  all  the  estate  and  interest  of  John  Stiles  in  said 
term,  by  an  assignment  then  by  him  made,  became  vested  in  the 
defendant,  who  thereupon  entered  into  the  demised  premises,  and 
became  possessed  thereof  (and  continued  so  possessed  from  thence 
hitherto,  or,  until,  etc.). 

4.  During  the  time  the  defendant  was  so  possessed  of  the  premises, 
Kin  June  1st,  i879,  $250  rent,  for  the  quarter  ending  on  that  day, 
became  due  to  the  plaintiff  from  the  defendant. 

5.  The  same  has  not  been  paid. 
The  plaintiff  claims  $300  damages. 
(Continuing  and  concluding  as  in  Form  No.  5912.) 

Form  No.  12676.* 

(Precedent  in  Holsman  v.  De  Gray,  6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  80.) 
[{Commencement  as  in  Form  No.  5926)]  ^  that  on  or  about  the  first 
day  oi  March,  i855,  he  (said  plaintiff),  by  an  instrument  in  writing 

1.  The  matter  to  be  supplied  within  mett,  12  Barb.  (N.  Y.)  253;  Negley  v. 
£]  will  not  be  found  in  the  reported  case.  Morgan,  46  Pa.  St.  281. 

2.  Precedents.  —  See  Livingston  v.  3.  On  demurrer,  this  complaint  was 
L'Engle,   27   Fla.  502;  Carter  v.  Ham-  held  sufficient. 
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bearing  date  on  that  day,  did  demise  unto  John  T.  Bailey,  Alfred 
Bailey,  and  Andrew  Bailey,  composing  the  firm  of  Bailey  6^  Brothers^ 
the  premises  known  as  No,  ^J^  Bearl-street,  in  the  city  of  New 
York,  for  the  term  of  three  years,  from  the  first  day  of  May,  iSS5,  at 
the  yearly  rent  of  sixteen  hundred  and  sixty  dollars,  payable  quarterly, 
on  the  first  days  of  August,  November,  February  and  May,  in  each  and 
every  year,  payment  whereof  in  manner  aforesaid,  and  at  the  several 
times  aforesaid,  the  said  Baileys  covenanted  and  agreed  to  and  with 
said  plaintiff  to  make. 

That  on  the  said  first  day  of  May,  the  said  Baileys  entered  into 
possession  of  said  demised  premises,  and  continued  in  possession 
thereof  until  about  the  28th  day  oi  August,  iS57,  on  which  day  the 
said  Baileys  duly  assigned  said  lease  and  leasehold  premises  to  the 
defendant,  who  thereupon  accepted  the  same,  and  immediately 
thereafter  entered  into  possession  thereof,  and  continued  in  posses- 
sion thereof,  under  said  lease  and  assignment,  up  to  the  fifth  day  of 
December,  i857.  That  on  the  first  day  of  November,  i857,  during 
the  time  the  said  defendant  was  possessed  of  said  premises,  the  sum 
of  one  hundred  and  thirty-eight  dollars  and  thirty-three  cents  was  due 
and  payable,  pursuant  to  the  terms  of  said  lease,  for  the  balance  of 
rent  of  the  quarter  commencing  on  the  first  day  of  August,  and  ter- 
minating on  the  Slst  day  of  October,  i857;  the  said  defendant  having 
paid  the  sum  of  two  hundred  and  seventy-six  dollars  and  sixty-seven 
cents,  on  the  29th  day  of  October ^  i857,  on  account  of  said  quarter's 
rent. 

That  frequent  demands  have  been  made  upon  the  said  defendant 
for  the  payment  of  said  balance,  but  he  refused  to  pay  the  same. 

Wherefore  \{continuing  and  concluding  as  in  Form  No.  11437).y- 

(c)  Against  Executor  of  Tenant. 
aa.  For  Rent  Due  Before  Tenant's  Death.* 

Form  No.  12677. 

(Conn.  Prac.  Act  (1879),  p.  109,  No.  174.) 

{Commencement  as  in  Form  No.  5912. ) 

1.  On  June  1st,  iS78,  the  plaintiff  a.nd  fohn  Stiles,  late  oi Hartfordy 
deceased,  executed  a  lease,  of  which  a  copy  is  hereto  annexed,  marked 
Exhibit  A. 

2.  [By  virtue  thereof,  John  Stiles,  on  June  3d,  i878,  entered  into  the 
demised  premises,  and  was  possessed  thereof.] 

3.  During  said  term,  on  October  3d,  i878,  John  Stiles  died,  leaving 
a  will  appointing  the  defendants  his  executors. 

4.  Said  will  has  been  duly  proved,  and  the  defendants  have  duly 
qualified  as  executors. 

1.  The  matter  to  be  supplied  within  Title  of  intestate  need  not  be  shown 
[]  will  not  be  found  in  the  reported  case,  in  a  suit  by  administrator  to  recover 

2.  Eent  accruing  both  before  and  after  rent  due  in  life-time  of  intestate.  Wells 
death  of  tenant  may  be  joined  in  the  v.  Mason,  5  111.  84. 

same  action.  Pugsley  v.  Aikin,  11  N.  Precedent.  —  See  Pugsley  v.  Aikin,  il 
Y.  494.  N.  Y.  494. 
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5.  ^50  rent,  under  said  lease,  for  the  quarter  ending  on  Septem- 
ber 1st,  i87S,  (a  iiay  before  the  lessee  s  death)  became  due  on  said  day 
to  the  plaintiff  from  John  Stiles. 

6.  The  same  has  not  been  paid. 
The  plaintiff  claims  $300  damages. 
(JOontinuing  and  concluding  as  in  Form  No.  5912.) 

bb.  Fob.  Rent  Dub  After  Tenant's  Death.' 
Form  No.  12678. 

(Conn.  Prac.  Act  (1879),  p.  no,  No.  175.) 
{Commencing  as  in  Form  No.  12677 ,  and  continuing  down  to  paragraph 
Jf.  inclusive. ) 

5.  As  such  executors,  the  defendants  took  possession  of,  and  occu- 
pied the  premises  under  said  lease. 

6.  After  the  death  of  John  Stiles,  and  while  the  defendants  were  so 
in  possession,  ^50  rent,  under  said  lease,  for  the  quarter  ending  on 
December  1st,  i2>78,  on  that  day  became  due  to  the  plaintiff  from  the 
defendants. 

7.  The  same  has  not  been  paid. 
The  plaintiff  claims  %300  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

(d)  Against  Guarantor  of  TeruiTtt. 

Form  No.  12679. 
(Conn.  Prac.  Act  (1879),  p.  106.  No.  165.) 
{Commencement  as  in  Form  No.  5912.) 

1.  On  January  1st,  i879,  the  plaintiff  and  the  defendant,  yi!7^«  Z>^, 
executed  a  lease  (under  seal)  of  the  store  No.  100  Chapel  street,  New 
Haven,  and  the  defendant,  Richard  Roe,  signed,  for  value  received,  a 
guaranty  of  the  performance  of  its  covenants  hy  John  Doe;  as  appears 
by  said  lease  and  the  guaranty  at  the  foot  of  it,  a  copy  of  which  is 
hereto  annexed,  marked  Exhibit  A. 

2.  The  quarter's  rent  of  ^00  due  under  said  lease,  on  April  1st, 
iS79,  is  wholly  unpaid. 

3.  The  plaintiff  notified  Richard  Roe  on  April  2d,  iS79,  that  said 
rent  was  due  and  unpaid. 

The  plaintiff  claims  $500  damages. 

{Continuing  and  concluding  as  in  Form  No.  5912.) 

(2)  By  Agent  of  Landlord. 

Form  No.  12680.* 

(Precedent  in  Morgan  v.  Reid,  7  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  815.) 
[{Title  of  court  and  cause  as  in  Form  No.  5926.)^^ 

1.  See  supra,  note  2,  p.  99.  cipal's  name  was  not  disclosed.     It  was 

2.  The  principal  objection  to  this  held  that  the  suit  was  properly  brought 
action  was  that  it  was  brought  by  agent     by  agent. 

rather  than  by  principal.    The  lease  was         S.  The  matter  to  be  supplied  within  [] 
signed  by  agent  as  agent,  but  the  prin-     will  not  be  found  in  the  reported  case. 
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The  plaintiff  complains  of  the  defendant,  and  says,  that  the  said 
defendant  is  indebted  to  him  for  rent  of  the  two-story  frame  cottage 
house,  situated  on  the  west  side  of  £wen-street  between  Grand  and 
Powers  streets,  in  the  city  of  Brooklyn^  by  a  written  agreement  or 
lease,  executed  by  and  between  the  said  plaintiff  and  defendant,  to 
which  plaintiff  refers,  and  will  produce  on  the  trial  hereof,  by  which 
agreement  the  plaintiff,  as  the  agent  of  the  owner,  and  for  his  bene- 
fit, let  unto  the  defendant  the  said  premises,  and  the  defendant  rented 
the  same  of  the  plaintiff  for  the  term  of  one  year,  to  commence  May 
1st,  i856,  and  to  end  May  1st,  i857,  at  the year/y  rent  of  one  hundred 
and  eighty  dollars,  payable  quarterly,  at  the  office  of  the  plaintiff,  in 
bankable  money;  under  and  by  virtue  of  which  agreement  the  defend- 
ant went  into  possession  of  and  occupied  said  premises  for  the  term 
aforesaid,  and  has  paid  therefor  hvX  forty-five  dollars,  one  quarter's 
rent,  and  there  is  remaining  due  the  remaining  three  quarters  rent, 
less  the  sum  of  thirty  dollars  received  from  another  tenant,  by  yirtue 
of  a  provision  in  said  lease,  empowering  the  plaintiff  to  re-let  said 
premises  in  case  the  same  should  be  left  vacant  at  any  time;  to  wit, 
one  hundred  and  five  dollars.  Wherefore,  he  demands  judgment  against 
defendant  for  one  hundred  dollars  and  costs. 

\{^Signature  and  verification  as  in  Form  No.  11^57. ')y- 


(8)  By  Assignee  of  Landlord. 

(a)  Assignee  of  Reversion!^ 

Form  No.  12681. 
(Conn.  Prac.  Act  (1879),  p.  no,  No.  176.) 

{Commencement  as  in  Form  No.  5912. ) 

1.  John  Stiles,  of  Hartford,  being  the  owner  of  a  house,  No.  500 
Main  street,  in  Hartford,  by  a  lease,  dated  June  11th,  i&78,  made 
between  him  and  the  defendant,  (a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,)  let  said  house  to  the  defendant  for  three  years, 
from  fuly  1st,  i878,  for  the  yearly  rent  of  ^1,000,  payable  to  fohn 
Stiles,  his  heirs  and  assigns,  on  the  {state  days  of  payment'). 

2.  [By  virtue  thereof,  the  defendant  entered  into  the  demised 
premises,  and  was  possessed  thereof.] 

3.  Thereafter,  on  April  10th,  i879,  John  Stiles,  by  deed,  conveyed 
the  demised  premises  to  the  plaintiff  [of  which  the  defendant  had 
due  notice]. 

4.  Thereafter,  on  July  1st,  iS79,  $250,  rent  for  the  quarter  ending 
on  that  day,  became  due  to  the  plaintiff  from  the  defendant. 

5.  The  same  has  not  been  paid. 
The  plaintiff  claims  ^00  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

1.  The  matter  to  be  supplied  within  2.  Precedent.  —  See  International 
[]  will  not  be  found  in  the  reported  Trust  Co.  v.  Schumann,  158  Mass. 
case.  287. 
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{b)  Assignee  of  Rent. 

Form  No.  12682. 

(Conn.  Prac.  Act  (1879),  p.  iii,  No.  1.78.) 

{Commencing  and  continuing  as  in  Form  No.  12681,  down  to  paragraph 
S  inclusive.') 

3.  On  April  1st,  i879,  John  Doe  duly  assigned  to  the  plaintiff  for  a 
valuable  consideration,  said  covenant  and  all  his  right  to  the  rent 
therein  secured,  and  the  plaintiff  is  now  the  actual,  bona  fide  owner 
thereof. 

4.  Thereafter,  on  December  1st,  i878,  $150  rent,  under  said  lease, 
for  the  quarter  ending  on  that  day,  became  due  to  the  plaintiff  from 
the  defendant. 

5.  The  same  has  not  been  paid. 
The  plaintiff  claims  $200  damages. 
{Continuing  and  concluding  as  in  Form  No.  SQIS.") 


(4)  By  Devisee  of  Landlord. 

Form  No.  12683. 
(Conn.  Prac.  Act  (1879),  P*  "Oi  No«  177') 

{Commencement  as  in  Form  No.  5912.) 

1.  John  Doe,  late  of  Hartford,  deceased,  being  the  owner  of  the 
two  houses  on  Main  street  in  Hartford,  known  as  Doe's  block,  on 
June  1st,  1 875,  by  lease  made  between  him  and  John  Stiles  (a 
copy  of  which  is  hereto  annexed,  marked  Exhibit  A),  leased  said 
premises  to  John  Stiles  for  three  years,  from  June  1st,  iS78,  for  the 
yearly  rent  of  $600  for  each  house,  payable  to  John  Doe,  his  heirs 
and  assigns  on  the  {state  days  of  payment),  which  rent  John  Stiles 
did  thereby  covenant  to  pay  to  John  Doe,  his  heirs  and  assigns, 
accordingly, 

2.  By  virtue  thereof,  y<?^«  Stiles  entered  into  the  demised  prem- 
ises, and  was  possessed  thereof. 

3.  Thereafter,  and  during  said  term,  on  November  1st,  iS78, 
{naming  a  day  before  the  breach)  John  Stiles  duly  assigned  to  the 
defendant  all  his  interest  in  the  south  house  of  said  block,  and 
thereby  the  defendant  entered  into  possession,  and  became  tenant 
of  such  house. 

4.  On  November  15th,  iS78,  John  Doe  died,  having  by  his  will 
devised  the  [reversion  and]  rent  of  said  premises  to  the  plaintiff, 

5.  Said  will  was  duly  proved  on  November  23d,  iS78. 

6.  Thereafter,  on  December  1st,  \Z7 8,  $150  rent,  under  said  lease, 
for  the  quarter  ending  on  that  day,  became  due  to  the  plaintiff  from 
the  defendant. 

7.  The  same  has  not  been  paid. 
The  plaintiff  claims  ^00  damages. 
{Continuing  and  concluding  as  in  Form  No.  S912.) 
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(5)  By  Executor  of  Landlord, 

Form  No.  12684. 

(,Conn.  Prac.  Act  (1879),  p.  iii,  No.  179.) 

{Commencement  as  in  Form  No.  5912. ) 

1.  John  Stiles,  late  of  Hartford,  deceased,  being  the  owner  of  the 
tenements  hereinafter  mentioned,  on  {Here  state  the  lease,  and  the 
covenants  ivhich  were  broken,  as  in  Forms  Nos.  12681,  12683). 

2.  John  Stiles,  on  May  1st,  i879,  died  seised  of  the  reversion  ia 
said  demised  premises,  leaving  a  will,  in  which  he  appointed  the 
plaintiff  executor. 

3.  Said  will  has  been  duly  proved,  and  the  plaintiff  has  duly  quali- 
fied as  such  executor. 

4.  The  estate  of  /ohn  Stiles  is  still  in  course  of  settlement. 

5.  On  October  1st,  iS79,  $250  rent,  under  said  lease,  for  the  quarter 
ending  on  that  day,  became  due  to  the  plaintiff,  as  such  executor, 
from  the  defendant. 

6.  The  same  has  not  been  paid. 

The  plaintiff,  as  such  executor,  claims  ^00  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

(6)  By  Surety  on  Lease  Against  Principal. 

Form  No.  12685. 

(Conn.  Prac.  Act  (1879),  p.  172,  No.  302.) 

{Commencing  as  in  Form  No.  5912. ) 

1.  On  May  15th,  iS78,  the  defendant  and /ohn  Stiles  executed  a 
lease,  of  which  Exhibit  A,  hereto  annexed,  is  a  copy. 

2.  At  the  request  of  the  defendant,  the  plaintiff  made  and  deliv- 
ered to  the  defendant  his  guaranty  thereon,  in  writing,  of  which 
Exhibit  B,  hereto  annexed,  is  a  copy. 

3.  The  defendant  delivered  said  lease  and  guaranty  to  John  Stiles, 
and  thereby  obtained  possession  of  said  premises. 

4.  The  defendant  failed  to  pay  ^50,  rent  under  said  lease,  which 
became  due  on  November  1st,  iS78. 

5.  The  plaintiff  by  his  guaranty  was  compelled  to  pay,  and  ^id 
pay,  on  January  20th,  iB79,  to  John  Stiles,  ^65,  being  said  sum,  with 
interest. 

6.  The  defendant  has  not  repaid  the  same. 
The  plaintiff  claims  ^00  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

(7)  By  Widow  Against  Husband's  Administrator. 

Form  No.  i  2686.1 

(Precedent  in  Conger  v.  Atwood,  28  Ohio  St.  135.) 

1,  On  demurrer,  this  petition  was  mansion-house  of  her  deceased  hus- 
sustained.  The  court  decided:  i.  That  band,  as  provided  by  statute,  is  not  re- 
the  right  of  a  widow  to  remain  in  the    stricted  to  a  personal  continuance  in  the 
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[(^Commencement  as  in  Form  No.  6929.  yy- 

1.  She  is  the  widow  of  said  Philo  Aiwood,  deceased,  who  died 
intestate  on  the  10th  day  of  March,  iS70,  seised  in  fee  simple  of  lot 
number  10,  in  block  number  2S,  in  the  city  of  Akron,  in  said  county. 

2.  At  the  time  of  his  death  said  lot  was,  and  for  some  years  past 
before  then  had  been,  the  homestead  and  occupied  by  him  as  the 
mansion  house  of  said  Philo  Atwood,  deceased. 

3.  The  plaintiff's  dower  in  said  lot  and  the  real  estate  of  said 
decedent  was  assigned  to  her,  as  of  the  rents  and  profits  thereof,  on 
the  25th  day  of  November,  i870. 

4.  The  defendant,  Arthur  L.  Conger,  was  duly  appointed  adminis- 
trator of  the  estate  of  Philo  Aiwood,  deceased,  by  the  probate  court 
of  said  county,  and  took  upon  himself  the  duties  and  functions  of 
said  trust  on  the  30th  day  of  March,  iS70,  and  he  still  continues  as 
such  administrator,  and  said  estate  is  still  unsettled,  but  is  fully 
solvent. 

5.  (^To  this  paragraph  demurrer  sustained.)^ 

6.  At  the  time  of  the  death  of  said  decedent,  David  D.  Dressier, 
his  son-in-law  aforesaid,  v/as  occupying  said  mansion  house  and  lot, 
under  an  agreement  between  them  that  said  decedent  should  retain 
his  home  there,  as  part  consideration  for  the  use  and  occupation  of 
the  premises,  and  should  receive  from  said  Dressier  certain  rent 
besides;  and  by  an  understanding  between  him  and  said  adminis- 
trator that  Dressier  should  pay  to  him  a  reasonable  rent  therefor, 
said  use  and  occupation  was  continued  until  the  25th  day  of  July,  i87d?, 
or  thereabouts. 

7.  In  the   month  oi  July,  i876>,  said  administrator   collected   and" 
received  from  said  David  D.  Dressier,  as  rent  for  said  mansion  house, 
due  from  him  to  said  administrator  and  accrued  after  the  death  of 
said  decedent,  ninety  dollars,  which  he  paid  out  on  debts  due  from 
said  estate  to  the  creditors  thereof. 

8.  On  or  about  the  ^5M  day  oi  July,  i870,  the  said  administrator 
leased  said  premises  to  one  £.  Taylor,  for  rent,  at  the  rate  of  twenty- 
Jive  dollars  a  month,  upon  which  lease  he  collected  and  received,  as 
rent  accruing  prior  to  the  25th  of  November,  i870,  %95.85,  which  he 
has  also  paid  out  on  debts  due  from  said  estate  to  the  creditors 
thereof;  and  said  rents  so  collected  were  no  more  than  the  use  and 
occupation  of  said  mansion  house  for  the  time  specified  were  worth, 

9.  On  or  about  the  16th  day  of  April,  i870,  it  was  agreed  between 
said  administrator  and  the  plaintiff,  by  her  attorney,  that  the  adminis- 
trator should  control,  lease,  and  collect  and  receive  rents  for  said  ^ 
premises,  and  that  if  she  was,  by  the  statute,  entitled  to  occupy  said 
mansion,  or  to  receive  pay  for  the  use  and  occupation  thereof,  any 
further  or  more  formal  demand  for  either,  so  far  as  he  was  concerned, 

house  merely,  but  it  may  be  rented  by  [  ]  will  not  be  found  in  the  reported 

her.     2.  An  administrator  who  without  case. 

authority  collects  the   rents   and  uses  2.    Paragraph   5,  which   set   out,   as 

them   as  assets  in  paying  the  debt  of  other    defendants,    the    children    and 

the   estate  is   liable   to   the  widow   in  heirs   of  deceased,    is   stricken  out  as 

his    representative   capacity   for    such  unnecessary,   a  demurrer  having  been 

rents.  sustained  to  the  petition  so  far  as  those 

1.  The  matter  to  be  supplied  within  defendants  were  concerned. 
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was  waived,  and  in  consequence  the  plaintiff  made  no  further  demand 
of  said  mansion  house  or  rents,  or  attempted  to  take  possession 
thereof. 

lo.  By  reason  of  the  premises  the  said  several  sums  of  money  so 
collected,  received,  and  paid,  ought,  by  said  administrator,  to  be 
paid  to  the  plaintiff  out  of  said  estate,  and  the  same  is  due  to  her 
from  said  administrator. 

\(jConiinuing  and  concluding  as  in  Form  No.  69Ifi.')Y' 

2.  Plea  OP  Answer.2 
a.  Assignment  of  Lease  Before  Rent  Dae.' 

Form  No.  12687. 

(Conn.  Prac.  Act  (1879),  p.  217,  No.  404.) 

(^Title  of  court  and  cause  as  in  Form  No.  1S20.') 

Before  the  rent  claimed  in  the  complaint  became  due,  and  on  or 
about  J/ty  1st,  i87P,  the  defendant  assigned  all  his  interest  in  said 
lease  to  one  Richard  Den,  who  then  entered  into  possession,  and  so 
continued  when  said  rent  became  due. 

By  Jeremiah  Mason,  his  attorney. 

Form  No.  12688.* 

(Precedent  in  Consolidated  Coal  Co.  v.  Peers,  166  111.  363.) 

[In  th&  Madison  Circuit  Court,  January  Terva.  of  i8P4« 

Joshua  S.  Peers  and  Adaline  C.  Peers       ) 

against  >•  Assumpsit.]* 

The  Consolidated  Coal  Company  of  St.  Louis.  ) 

And  now  comes  the  said  defendant,  by  Charles  W.  Thomas,  its 
attorney,  and  for  a  plea  in  this  behalf  says  actio  non,  because  it  says 
that  on  the  28th  day  o{  November,  i887,  it,  the  said  defendant,  by  its 
instrument  in  writing  of  that  date,  under  its  corporate  seal,  did 
assign  and  set  over  to  one  Jacob  Lasurs,  of  said  county,  the  lease  in 
the  declaration  mentioned  as  having  been  made  and  executed  by 

1.  The  matter  supplied  and  to  be  part  of  parties  to  demise  to  annul  its 
supplied  within  [  ]  will  not  be  found  obligations.  Creveling  v.  De  Hart,  54 
in  the  reported  case.  N.  J.  L.  338.     See  also  the  effect  that 

2.  Beqoisites  of  Answer  or  Flea. —  For  surrender  must  be  averred.  Frank  z/. 
the  formal  parts  of  an  answer  or  plea  in  Maguire,  42  Pa.  St.  77. 

a  particular  jurisdiction   see  the  titles  4.  This  was  a  plea  to  an  action  for 

Answers  in  Code  Pleading,  vol.  i,  p.  royalty  brought  by  a  lessor  against  the 

799;  Pleas.  assignee  of  his  lessee.     It  was  held  to 

3.  If  action  be  covenant,  "a  plea  set-  constitute  a  complete  legal  defense 
ting  up  that  the  lessee  had  assigned  upon  the  assumption  that  the  defend- 
his  lease  and  that  the  lessor  had  re-  ant  had  assigned  the  lease  before  the 
ceived  rent  from  the  assignee  and  had  royally  sued  for  by  the  plaintiff  ac- 
accepted  him  as  tenant  does  not  show  crued.  This  is  on  the  ground  that 
a  bar  to  an  action  of  covenant  for  rent  there  is  privity  of  estate  only  between 
on  the  lease  against  the  original  ten-  the  lessor  and  the  assignee  of  his  lessee, 
ant."  It  must,  in  order  to  be  a  bar,  and  therefore  the  assignee  is  liable  for 
aver  that  assignee  was  substituted  in  royalty  or  rent  only  so  long  as  he  has 
place  of  original  lessee,  with  intent  on  an  interest  in  the  leased  property. 

105  Volume  11. 


12888.  LANDLORD  AND  TENANT.  12689. 

plaintiffs,  and  all  the  leasehold  interest  and  estate  thereby  conveyed, 
and  did  put  the  said  Lasurs  into  possession  of  the  mine  and  premises 
in  said  lease  described,  by  virtue  whereof  said  Lasurs  became,  and 
since  said  time  hath  been,  the  sole  lessee  of  said  mine  and  premises 
under  said  lease:  without  this,  that  the  defendant  has  had  the  use, 
control  and  enjoyment  of  said  mine  and  premises  from,  to-wit,  the 
20th  day  of  September,  i891,  to  the  £Oth  day  of  September,  i894,  as  is 
by  the  said  declaration  supposed;  and  this  the  defendant  is  ready  to 
verify,  wherefore  [defendant  prays  judgment  if  the  plaintiffs  ought 
to  have  their  aforesaid  action,  etc. 

Jeremiah  Mason,  Attorney  for  Defendant.]* 

b.  Condition  Precedent  Unperformed  by  Landlord. 

Form  No.  12689. 
(Precedent  in  Hurlbut  v.  Post,  i  Bosw.  (N.  Y.)  29.) 

U  Title  of  court  and  cause  as  in  Form  No.  ISSS:)^ 
(After  three  paragraphs  of  the  answer,  the  fourth  was  as  follows:'^ 
Fourth.  —  The  said  defendant.  Post,  for  a  further  and  separate 
answer,  says  the  defendants'  and  said  Dunning' s  obligation  to  pay  rent, 
by  the  terms  of  the  said  demise,  was  subject  to  a  condition  precedent, 
to  be  performed  on  the  part  of  the  plaintiffs,  which  condition  was  not 
performed  on  the  plaintiffs'  part,  but  was  broken  in  this,  to  wit:  the 
plaintiffs  undertook,  and  promised  the  defendants  and  said  Dunning 
to  procure  for  them  freights,  both  foreign  and  coastwise,  for  such 
vessels  as  the  said  defendant  and  Dunning  might  put  up;  and  that 
they  would  use  their  best  efforts  to  promote  the  interests  of  said 
defendants  and  Dunnitig  with  respect  to  such  vessels,  during  the 
whole  term  of  said  demise.  This  defendant  Post  says,  that  the 
plaintiffs  fulfilled  that  agreement  for  a  short  time  after  the  making 
of  said  demise,  that  is  to  say,  for  about  three  months,  and  from  that 
time  wholly  neglected  their  duty  in  that  behalf,  and  for  the  residue 
of  said  time  used  all  their  influence  and  efforts  to  divert  freights 
and  business  from  the  defendants,  and  thereby  damaged  this  defend- 
ant Post  at  least  one  thousand  dollars,  as  this  defendant  Post  states 
on  information  and  belief.  And  the  plaintiffs,  by  violating  their 
duty  in  that  behalf,  by  the  terms  of  said  demise,  precluded  them- 
selves from  all  right  to  demand  rent.  And  so  this  defendant  Post 
says  the  plaintiffs  are  not  entitled  to  recover  in  this  action,  and  he 
demands  judgment  against  them,  that  the  said  complaint  be  dis- 
missed with  costs. 

[Jeremiah  Mason,  Attorney  for  the  defendant.]* 

1.  The  matter  supplied  and  to  be  The  second  parag^raph  of  the  answer 
supplied  within  [  ]  will  not  be  found  in  alleged  that  Post,  for  a  further  and 
the  reported  case.  separate  answer,  "  denies  the  said  in- 

2.  The  first  paragraph  of  the  answer  debtedness  in  manner  and  form  as  set 
alleged  that  the  demise  mentioned  in  forth  in  the  complaint  or  in  other  way 
the  said  complaint  was    made    to    the  and  manner." 

defendants  and  Benjamin  Dunning  The  third  paragraph  of  the  answer  al- 
jointly  and  not  to  the  two  defendants  leged  an  eviction  of  the  defendants 
alone.  and   Dunning   after  they  had  entered 
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into  the  demised  premises  in  said  de- 
mise, and  on  or  about  the  first  of  Sep- 
tember, 1854,  by  the  plaintiffs  from  a 
part  of  the  premises,  and  the  continua- 
tion of  such  eviction  during  the  residue 
of  the  term. 

1.  Specially  Pleaded,  When.  —  "In 
debt  for  rent  under  the  plea  of  nil  debit, 
the  defendant  may  show  an  eviction; 
but  in  an  action  of  covenant  an  evic- 
tion cannot  be  set  up  unless  specially 
pleaded,  for  the  reason  that  in  an  ac- 
tion of  covenant  there  is  no  general 
issue."  Morris  v.  Kettle,  57  N.  J.  L. 
218. 

Title  Need  Not  be  Set  Out.  —  "It  seems 
to  be  sufficient  to  aver  that  another 
having  prior  title  entered  and  evicted 
by  right  of  entry.  The  defendant  can- 
not know  the  party's  title  and  it  would 
be  unreasonable  to  require  him  to  set 
forth  and  show  it."  Wells  v.  Mason, 
5  111.  84. 

Want  of  Perfect  Title.  —  "In  every 
plea  of  eviction  there  must  be  an  aver- 
ment that  the  lessor  had  not  a  perfect 
title  when  he  demised;  but  that  fact 
alone  is  not  sufficient.  To  constitute 
a  perfect  plea,  it  must  be  added  that, 
in  consequence,  the  lessee  was  evicted. 
The  whole  is  the  defense."  Sneed  v. 
Jenkins,  8  Ired.  L.  (30  N.  Car.)  27. 

Precedents  —  Generally,  —  The  follow- 
ing plea  to  an  action  for  covenant 
broken  was  set  out  in  Kimpton  v. 
Walker,  9  Vt.  191,  and  was  held  suflB- 
cient  on  the  ground  that  the  covenant 
to  pay  rent  was  an  implied  one.  Had 
the  covenant  been  express,  however, 
the  assignor  would  not  have  been  re- 
leased from  his  liability  to  pay  rent  and 
the  plea  would  not  have  been  sufficient. 
The  plea  is  as  follows:  "And  the  said 
Horatio  in  fact  saith  that,  after  the 
making  of  the  said  indenture  in  said 
declaration  mentioned,  and  before  any 
part  of  the  rent  in  said  declaration 
mentioned,  for  the  year  \Zi8,  and 
afterwards,  became  due,  and  before  any 
breach  of  covenant  on  his  part,  to  wit, 
on  the  twenty-third  day  of  March,  1816, 
at  Manchester  aforesaid,  he,  the  said 
Horatio^  by  a  certain  indenture  of 
assignment,  then  and  there  made  and 
duly  signed  by  the  said  Horatio,  and 
sealed  with  his  seal,  and  then  and  there 
acknowledged  by  the  said  Horatio,  and 
attested  and  recorded  in  due  form  of 
law,  did  then  and  there  bargain,  sell, 
assign,  transfer  and  set  over,  for  the 


consideration  therein  mentioned,  to  one 
Nathan  Ball,  his  heirs,  executors, 
administrators,  and  assigns,  one  equal 
undivided  half  or  moiety  of  all  the 
right,  title,  interest,  unexpired  prop- 
erty, claim  or  demand  of  the  said 
Horatio  in  and  to  the  said  demised 
premises  in  said  declaration  mentioned, 
so  long  as  grass  shall  grow  and  water 
run.  By  virtue  of  which  said  last 
mentioned  indenture  of  assignment, 
the  said  Nathan  Ball,  afterwards,  to 
wit,  on  the  twenty-third  Azy  of  March, 
A.  D.  1876,  at  Manchester  aforesaid,  en- 
tered into  the  said  demised  premises 
with  the  appurtenances,  and  then  and 
there  became  and  was  possessed  of  one 
undivided  half  or  moiety  thereof,  for 
the  residue  of  said  term  then  to  come 
therein,  and  unexpired,  whereof  the 
said  James,  as  well  as  the  said  Sitneon, 
afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  sx  Manchester  aforesaid, 
had  notice.  And  the  said  Horatio  in 
fact  further  saith,  that,  after  the  making 
of  the  said  indenture  in  the  said  decla- 
ration mentioned,  and  before  any  part 
of  the  said  rent  for  the  year  \'&j8,  and 
afterwards,  became  due  and  payable, 
and  before  any  breach  of  the  said  cove- 
nant, on  his  part,  to  wit,  on  the  2bth 
day  of  March,  K.  D.  18/7,  aX.  Manchester 
aforesaid,  he,  the  said  Horatio,  by  a 
certain  other  indenture  of  assignment, 
by  him  then  and  there  made  and 
signed  and  sealed  with  his  seal,  and 
then  and  there  acknowledged  by  him, 
the  said  Horatio,  and  attested  and  re- 
corded in  due  form  of  law,  for  the  con- 
sideration therein  expressed,  did  bar- 
gain, sell,  assign,  transfer  and  set  over 
to  the  said  Nathan  Ball,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  all 
the  remaining  right,  title,  interest, 
unexpired  property,  claim  and  demand 
whatever,  of  him  the  said  Horatio  in 
and  to  the  said  demised  premises,  in 
said  declaration  mentioned,  so  long 
as  grass  shall  grow  and  water  run;  by 
virtue  of  which  said  last  mentioned 
indenture  of  assignment,  the  said 
Nathan  Ball,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  Man- 
chester aforesaid,  entered  into  the  said 
demised  premises,  in  said  declaration 
mentioned,  and  then  and  there  became 
and  was  possessed,  exclusively,  of  the 
whole  of  the  residue  of  said  term,  then 
to  come  therein  and  unexpired,  whereof 
the   said  James,    as    well   as    the  said 
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Form  No.  12690.' 

(Precedent  in  Walker  v.  Tucker,  70  111.  538. 

[(^Title  of  court  and  cause  as  in  Form  No.  12688.)]^ 

I.   i^First plea:f 

3.  Said  defendants  say  actio  non,  etc.,  because  they  say  plaintiffs, 
after  the  making  of  the  said  demise  in  the  said  declaration  mentioned, 
and  before  the  happening  of  any  of  the  supposed  breaches  of  cove- 
nant in  declaration  assigned,  to- wit,  on  July  15,  i865,  at,  to-wit,  the 
county  and  state  aforesaid,  with  force  and  arms,  etc.,  wrongfully  and 
unlawfully  withheld  from  possession  of  said  defendants  and  Mullins^ 
and  Cutting,  deceased,  the  surface  of  the  farming  lands  parcel  of  the 
said  demised  premises  in  declaration  alleged  to  have  been  demised, 
and  refused  to  let  defendants  and  Mullins  and  Cutting  into  their  pos- 
session thereof,  and  have  from  thence  hitherto,*  though  often 
requested  to  deliver  up  to  them  the  possession  thereof,f  withheld 
from  them  the  possession  of  the  surface  of  the  farming  lands  parcel 
[of  the  said  demised  premises],^  and  have  refused  to  let  them  into 
the  possession  thereof,  [whereby  the  said  defendants  for  and  during 
all  that  time,  lost  and  were  deprived  of  the  use  and  benefit  of  the  sur- 
face of  the  farming  lands  aforesaid. ]2 

3.  Said  defendants  say  actio  non,  etc.,  because  they  say  plaintiffs. 


Sim  -on,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  Manchester 
aforesaid,  had  notice. 

And  the  said  Horatio  in  fact  further 
saith,  that  the  saXA  James  Borland,  with 
the  knowledge  and  consent  of  the  said 
Simeon,  after  the  entry  of  the  said  Na- 
than into  the  said  demised  premises, 
in  said  declaration  mentioned,  under 
and  by  virtue  of  the  said  indentures  of 
assignment,  to  wit,  on  the  frst  day  of 
March,  A.  D.  1&18,  at  Manchester  afore- 
said, did  accept  and  receive  of  and  from 
the  said  Nathan  a  large  sum  of  money, 
to  wit,  the  sum  of  twenty-Jive  dollars 
for  the  rent  aforesaid,  in  the  said 
declaration  mentioned,  and  then  and 
there  with  the  like  knowledge  and  con- 
sent of  the  said  Simeon,  accepted  the 
said  Nathan  as  his  tenant  of  the  said 
demised  premises,  in  said  declaration 
mentioned,  and  this  the  said  Horatio  is 
ready  to  verify." 

See  also  Engstrom  v.  Tyler,  46  Kan. 
317;  Smith  V.  Thurston,  19  Mo.  App. 
48;  Hemphill  v.  Eckfeldt,  5  Whart. 
(Pa  )  274- 

Affidavit  oj  Dejense.  —  In  Friend  v. 
Oil  Well  Supply  Co.,  165  Pa.  St.  652, 
the  defendant  filed  an  affidavit  of  de- 
fense in  which  it  was  alleged:  "That 
on  July  I,  \'iq2,  the  day  of  the  com- 
mencement of  the  term,  the  Pittsburs^, 
Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company,  by  virtue  of   title   para- 


mount to  that  of  the  plaintiff,  evicted 
the  defendant  from  said  premises,  and 
the  said  defendant  has  never  used  or 
occupied  the  same;  that  there  has  there- 
fore been  a  total  failure  of  considera- 
tion for  the  rent  reserved  in  said  article 
of  agreement;  that  on  or  about  ^ay 
zy,  i8g2,  the  Pittsburg,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company 
brought  an  action  in  equity  in  this 
court  at  No.  120,  August  Term,  i8q2, 
against  said  Oil  Well  Supply  Company 
and  saiid  James  W.  Friend,  a  copy  of 
the  bill  being  hereto  annexed;  that 
such  proceedings  were  had  in  such 
action  that  on  the  14th  day  oi  June, 
i8g2,  an  injunction  was  issued  against 
the  said  Oil  Well  Supply  Company  and 
sa.id  James  W.  Friend,  a  copy  of  which 
is  hereunto  annexed."  This  affidavit 
was  held  to  be  sufficient  as  averring  an 
actual  eviction  by  title  paramount. 

1.  Demurrers  were  sustained  to  each 
of  these  pleas  in  the  lower  court.  This 
was  held  error  in  the  supreme  court,  on 
the  ground  that  the  acts  alleged  showed 
a  partial  eviction  and  hence  a  good  de- 
fense to  an  action  for  a  breach  of  the 
covenants  in  the  agreement  sued  upon 
by  the  plaintiff. 

2.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

3.  The  first  plea  in  this  case  is  not  set 
out  in  the  reported  case. 
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after  the  making  of  demise  in  declaration  mentioned,  and  before  the 
happening  of  any  of  the  supposed  breaches  assigned,  to-wit,  on 
July  15y  1 865,  at  county  and  State  aforesaid,  with  force  and  arms, 
etc.,  entered  into  and  upon  the  surface  of  the  said  demised  premises 
in  the  said  declaration  alleged  to  have  been  demised,  in  and  upon 
the  possession  of  defendants  and  Mullins  and  Cutting,  and  ejected, 
expelled,  put  out,  evicted  and  amoved,  and  kept  them  so  ejected 
[expelled,  put  out,  evicted  and  amoved]^  from  the  possession  thereof 
from  thence  hitherto  [concluding  as  in  the  second  count,  after  *].i 

4.  Said  defendants  say  actio  non,  etc.,  because  they  say  the  plain- 
tiffs, after  the  making  of  said  demise,  and  before  any  alleged  breaches, 
on,  to-wit,  y^/y  15,  i865,  at  county  and  State  aforesaid,  with  force 
and  arms,  etc.,  wrongfully  and  unlawfully  withheld  from  said  defend- 
ants and  Mullins  and  Cutting  a  large  portion  of  said  demised  prem- 
ises, to-wit,  fve  hundred  acres  of  the  land  in  the  articles  of  agreement 
demised,  and  refused  to  let  them  into  possession  thereof,  and  from 
thence  hitherto,  although  often  requested,  etc.,  wrongfully  and  unlaw- 
fully withheld  from  them  said  large  portion  of  said  demised  premises, 
to-wit,  five  hundred  acres  of  the  land  in  said  articles  of  agreement 
demised,  and  have  refused  to  let  them  mto  possession  thereof,  [con- 
cluding as  in  the  second  count,  after  f  ].^ 

5.  Said  defendants  say  actio  non,  etc.,  because  they  say  that  plaintiffs, 
after  making  of  said  demise  in  declaration  mentioned,  on,  to-wit,  July 
15, 1 W5,  at,  to-wit,  county  and  State  aforesaid,  with  force  and  arms,  etc. , 
wrongfully  and  unlawfully  withheld  from  possession  of  defendants  and 
Mullins  and  Cutting  a  large  portion  of  demised  premises,  to-yi\t,  five 
hundred  zcT^s  of  the  land  in  said  articles  of  agreement  demised,  and 
refused  to  let  them  into  the  possession  thereof,  and  have  from  thence 
hitherto,  with  force  and  arms,  wrongfully,  etc.,  withheld  from  the 
possession  thereof,  and  refused  to  let  into  the  possession  thereof, 
though  often  requested,  etc.,  said  defendants  znd  Mullins  and  Cut- 
ting; and  said  defendants  aver  that  annual  rental  value  of  that  portion 
of  the  demised  premises  so  withheld  as  aforesaid  was  and  is  the  sum 
of,  to-wit,  $50,000,  amounting,  iromjuly  15,  iS65,  to  commencement 
of  this  suit,  to,  to-wit,  $350,000,  in  which  said  sum  plaintiffs  were,  at 
the  time  of  commencement  of  this  suit,  and  still  are,  indebted  to 
defendants  and  Mullins,  survivors  of  Cutting,  for  the  use  and  occupa- 
tion of  the  portion  of  the  demised  premises  so  withheld  as  aforesaid, 
which  sum  exceeds  the  damages  sustained  by  plaintiffs  for  supposed 
breaches  of  covenant  assigned,  and  said  defendants  offer  to  set  off 
[the  sum  aforesaid. 

Jeremiah  Mason,  Attorney  for  the  defendants.]^ 

d.  Expiration  of  Landlord's  Interest  in  Premises. 

Form  No.  i  2  6  9  i . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  548.) 

{Commencement  as  in  Form  No.  9332)  because  he  saith  that  the  said 
John  Smith,  deceased,  at  the  time  of  the  making  of  the  said  indenture, 

1.  The  matter  supplied  and  to  be  supplied  within  [  ]  will  not  be  found  in  the 
reported  case. 
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was  seised  only  in  his  demesne,  as  of  freehold,  for  the  term  of  his 
natural  life,  of  and  in  the  said  demised  premises  with  the  appurte- 
nances, and  continued  so  seised  thereof,  until  and  at  the  time  of 
his  death,  and  that  after  the  making  of  the  said  indenture,  and  before 
the  expiration  of  the  said  term,  to  wit,  on,  {stating  time)  at,  (stating 
place)  aforesaid,  the  ssiid  John  Smith  died,  whereupon  the  said  indent- 
ure and  the  term  thereby  created  wholly  ceased  and  determined; 
without  this,  that  at  the  time  of  the  making  the  said  indenture,  the 
reversion  of  and  in  the  said  demised  premises,  with  the  appurtenances, 
belonging  to  the  said  John  Smith  and  his  heirs,  in  manner  and  form 
as  the  said  John  Doe  hath  above  in  his  said  declaration  in  that  behalf 
alleged.     And  this  {continuing  and  concluding  as  in  Form  No.  9332). 

e.  False  Representation  as  to  Fitness  of  Premises.* 
Form  No.  12692.' 

(Precedent  in  Wolfe  v.  Arrott,  109  Pa.  St.  474.) 

U  Title  of  court  and  cause,  and  venue  as  in  Form  No.  1029. )'\^ 
Frank  Wolfe,  being  duly  sworn  according  to  law,  doth  depose  and 
say,  that  the  above  suit  was  brought  for  one  month's  rent  <\\i&  July 
1st,  1884,  for  premises  situate  on  Summit  street,  in  the  22d  ward  of 
the  city  of  Philadelphia.  That  the  defendant  was  unwilling  to  lease 
said  premises  unless  he  was  satisfied  that  the  plumbing  and  drainage 
of  the  same  was  in  first-class  order.  He  so  stated  his  unwillingness 
to  the  plaintiff,  and  expressed  to  him  the  determination  to  send  a 
plumber  to  examine  the  same.  But  the  plaintiff  assured  him  that 
the  well  into  which  the  said  house  was  drained  had  been  lately  dug, 
that  he  4iad  a  plumber  to  thoroughly  overhaul  everything,  and  that 
he  would  guarantee  that  the  sanitary  condition  of  the  house  was 
good,  and  that  the  drainage  and  plumbing  was  as  near  perfect  as  it 
could  be,  and  that  anything  wrong  with  the  drainage  or  plumbing 
would  be  remedied  by  him  (the  plaintiff)  at  once.  That  in  considera- 
tion of  these  assurances  and  guarantee  of  the  plaintiff  he  signed  the 
lease  and  moved  into  the  house.  That  the  defendant,  shortly  after 
moving  into  the  premises,  discovered  that  the  drainage  was  defective, 
and  that  the  soil-pipe  that  drained  the  water-closet  in  the  house  also 
drained  the  water  from  the  bath-room  and  kitchen;  in  point  of  fact, 
all  the  wastage  and  nuisance  of  the  house  was  drained  through  one 
small  soil-pipe.     That  it  drained  into  a  covered  well  which  had  no 

1.  Facts  and  Not  Conclusions  Alleged. —  ciency.  Judgment  was  reversed  in  the 
An  answer  to  an  action  for  rent  which  upper  court,  it  being  held  that  the 
alleges  fraudulent  concealment  of  de-  lease  stated  that  the  building  on 
fects  on  premises,  but  fails  to  state  the  the  premises  was  let  to  be  occupied  as 
facts  that  make  the  fraud,  is  not  sufl5-  a  dwelling-house  only,  and  if  the  facts 
cient  to  admit  evidence  of  such  facts,  averred  in  affidavit  were  proved  on  the 
Coulson  V.  Whiting,  14  Abb.  N.  Cas.  trial  a  jury  would  be  justified  in  finding 
(N.  Y,  C.  PI.)  60.  it  wholly   unfit  for  that  purpose,  and 

Precedent.  —  See  Barr  v.  Kimball,  43  they  would  also  be  justified  in  finding 
Neb.  766.  intentional   fraud  on   the  part  of  the 

2.  As  to  this  aflidavit,  the  court  below     plaintiff. 

made  absolute  a  rule  for  judgment  for        3.  The  matter  to  be  supplied  within 
plaintiff  on  the  ground  of  its  insuffi-     []  will  not  be  found  in  the  reported  case. 
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ventilation  or  means  of  ventilation ;  said  well  had  not  been  cleaned, 
as  the  defendant  is  informed,  for  eight  years.  That  the  said  soil- 
pipe  was  so  old  and  rotten  that  the  roots  of  the  trees  had  worked 
their  way  through  defective  joints  so  that  they  filled  the  said  pipe  for 
a  length  of  thirty  feet,  rendering  it  impossible  for  the  contents  of  the 
water-closet  and  kitchen  sink  to  pass  through  it  into  the  well,  but 
the  same  drained  back  into  the  sink  in  the  kitchen  and  stationary 
wash-basins.  That  the  said  well  was  filled  nearly  to  the  top,  and  in 
consequence  thereof  and  of  the  premises,  the  smell  through  the 
house  was  unbearable.  That  the  said  plaintiff  was  notified  of  these 
defects  and  requested  to  have  them  remedied,  but  he  refused.  That 
the  defendant  thereupon  employed  the  firm  of  McManemin  6^  Gunzer, 
practical  plumbers,  at  Chestnut  avenue.  Chestnut  Hill,  to  remedy  these 
defects,  which  they  did  at  an  expense  oi  fifty-three  dollars  and  eighty- 
four  cents,  which  he,  the  said  defendant,  has  since  paid.  He  has 
also  paid  the  sum  oi  fifty-three  dollars  for  having  said  well  cleaned. 
Defendant  also  deposes  that  he  is  informed,  believes,  and  expects  to 
prove  that  the  premises  in  question  were  well  known  by  said  plaintiff 
and  everybody  in  the  neighborhood  to  have  defective  drainage,  and 
that  they  laid  idle  for  a  long  time  in  consequence  of  that  fact.' 

All  of  which  facts  the  defendant  says  are  true  so  far  as  he  states 
them  of  his  own  knowledge,  and  so  far  as  he  states  them  upon  infor- 
mation derived  from  others,  he  believes  them  to  be  true,  and  expects 
to  be  able  to  prove  the  same  upon  the  trial  of  this  cause. 

[(^Signature  and  jurat  as  in  Form  No.  1029. y]^ 

T.  Infancy.' 

Form  No.  12693.* 

(  Title  of  court  and  cause  as  in  Form  No.  1320."^  * 
On  or  about  September  15th,  iS92,  the  defendant  agreed  to  lease  a 
room  in  the  house  of  the  plaintiff  for  the  ensuing  college  year  of 
forty  weeks,  at  the  agreed  rate  of  ten  dollars  per  week,  payable 
weekly;  that  he  then  entered  into  possession  of  said  room  and 
occupied  it  till  December  20th,  \Z92\  that  on  said  day  he  gave  up 
possession  of  said  room  and  ceased  to  occupy  the  same,  and  then 
paid  to  the  plaintiff  all  he  owed  her  for  such  occupation  and  posses- 
sion up  to  that  time;  that  immediately  thereafter  he  engaged  at  a 
reasonable  price  another  suitable  room  elsewhere,  and  continued  to 
possess  and  occupy  the  same  till  the  end  of  said  college  year;  that 
during  all  of  said  period  he  was  a  minor  and  a  student  in  said  col- 
lege; and  that  on  December  20th,  iS92,  he  refused  to  fulfil  said 
agreement  with  the  plaintiff  to  occupy  or  pay  for  said  room  for  the 
remainder  of  said  forty  weeks,  and  has  always  refused  to  pay  for  the 
time  during  which  he  did  not  possess  or  occupy  said  room. 

By  Jeremiah  Mason^  his  attorney. 

1.  The  matter  to  be  supplied  within  3.  This  answer  is  substantially  the 
[]  will  not  be  found  in  the  reported  case,  one  made  by  defendant  in  Gregory  ». 

2.  See  also,  generally,  the  title  In-  Lee,  64  Conn.  407,  which  was  held  to 
FANCY,  vol.  9,  p.  761.  set  out  a  good  defense. 
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g.  Payment.' 

Form  No.  12694.* 

(Precedent  in  Farley  v.  Thompson,  15  Mass.  18.) 
[Ebenezer  Farley  \  ^^^^^^  ^^^^^   ^^ 

against  >  Defendant's  Answer. 

Thomas  Thompson.  ) 

And  the  defendant  comes  and  answers  that]^  before  the  making 
of  the  demise  aforesaid  by  the  said  Swett  to  him,  the  said  Thompson^ 
viz.,  on  the  said  26th  of  October,  iS12,  at  Boston  aforesaid,  a  certain 
discourse  was  had  and  moved  by  and  between  the  said  Swett  and 
the  said  Thompson,  of  and  concerning  the  leasing  and  demising  of 
the  said  messuage  and  appurtenances,  by  the  said  Swett  to  the  said 
Thompson,  and  also  of  and  concerning  the  loaning  of  the  sum  of 
11,000  dollars,  by  the  said  Thompson  to  the  said  Swett;  and  upon 
that  discourse  it  was  then  and  there  agreed,  by  and  between  the 
said  Swett  and  the  said  Thompson,  that  he,  the  said  Thompson,  should 
loan  to  the  said  Swett  the  said  sum  on  interest,  and  that  the  interest 
thereof  should  be  paid  to  the  said  Thompson  by  even  quarter-yearly 
payments,  and  that  the  said  Swett  should  demise  to  the  said  Thomp- 
son the  said  messuage  and  appurtenances  for  the  term  oi  five  years 
thence  next  ensuing,  at. and  for  the  yearly  rent  or  sum  of  660  dollars, 
to  be  paid  to  the  said  Swett,  by  even  quarter-yearly  payments,  on 
the  same  days  and  times  in  which  the  said  interest  should  become 
due  and  payable  as  aforesaid;  which  said  last-mentioned  sum  was 
then  and  there  equal  to  the  yearly  interest  of  the  said  sum  of  11,000 
dollars:  and  further  it  was  agreed,  as  aforesaid,  that,  for  so  long 
time  during  the  said  term  oi  five  years  as  the  said  principal  sum  of 
11,000  dollars  should  remain  unpaid,  the  said  interest,  when  and  as 
the  same  should  accrue,  should  be  and  operate  as  a  payment  of  and 
for  the  said  yeai^ly  rent  of  the  said  messuage,  and  appurtenances, 
when  and  as  the  said  rent  should  accrue,  and  that  the  said  Thomp- 
son should  be  acquitted  and  discharged  of  and  from  the  said  yearly 
rent,  and  that  the  said  Swett  should  be  acquitted  and  discharged 
of  and  from  the  said  yearly  interest,  when  and  as  the  said  yearly 
rent  and  the  said  interest  should  respectively  accrue.  And  the  said 
Thompson  avers  that  he,  confiding  in  the  said  agreement  so  made,  as 
aforesaid,  between  him  and  the  said  Swett,  afterwards,  viz.,  on  the 
said  26th  day  of  October,  at  Boston  aforesaid,  in  pursuance  of  the  said 
agreement,  did  loan  to  the  said  Sivett  the  said  sum  of  11,000  dollars 
on  interest,  as  aforesaid,  and  the  said  Swett  then  and  there  demised 
to  the  said  Thompson  the  said  messuage  and  appurtenances,  at  and 
for  the  yearly  rent  aforesaid,  —  into  which  said  messuage  the  said 
Thompson  thereafterwards  on  the  same  day  entered,  and  hath  ever 
since  continued  to  occupy  and  enjoy  the  same,  the  said  term  of  five 

1.    Pleaded  Specially,   When.  —  To   a  nold  v.  Cole,  42  W.  Va.  663.     See  also, 

declaration  in   covenant  for  condition  generally,    the   title  Payment. 

broken   for  rent,  the  defendant  must,  2.  See  supra.  Form  No.  12665,  for  the 

in  order  to  show  payment,  plead  the  declaration  to  which  this  plea  was  filed, 

payment  specially  or  the  general  issue  3.  The  matter  within  [  ]  will  not  be 

with  a   brief  statement  of  facts.      Ar-  found  in  the  reported  case. 
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years  being  yet  unexpired.  And  the  said  Thompson  further  avers, 
that  no  part  of  the  said  principal  sum  of  11,000  dollars  hath  ever 
been  paid  to  him  by  the  said  Swett,  nor  by  any  other  person;  but  the 
said  sum,  on  the  day  of  the  suing  out  of  the  plaintiff's  writ  in  this 
action,  was,  and  yet  is,  wholly  due  and  unpaid.  And  the  said  Thomp- 
son further  avers  that,  during  the  said  term  of  otie  year  and  nine 
months  next  preceding  the  said  21  th  day  oi  July,  iS16,  there  accrued 
and  became  due  to  the  said  Thompson  several  sums  of  money,  for  the 
interest  of  the  said  sum  of  llfiOO  dollars,  amounting  in  the  whole  to 
a  sum  equal  to,  and  which  then  and  there,  in  pursuance  of  the  agree- 
ment aforesaid,  was  retained  and  applied  to  pay,  and  operated  as  a 
payment  and  discharge  of,  the  said  sum  of  1155  dollars,  which,  during 
the  same  time,  accrued  for  the  rent  of  the  said  demised  messuage 
and  appurtenances;  and  this  he  is  ready  to  verify. 

Wherefore  [he  prays  judgment  if  the  said  Ebenezer  Farley  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against  him. 

Jeremiah  Mason,  Attorney  for  the  Defendant.]^ 

h.  Possession  Withheld.* 

Form  No.  12695.* 

(Precedent  in  Field  v.  Herrick,  10  III.  App.  591.) 

U  Title  of  court  and  cause  as  in  Form  No.  12688.)]* 
\After  plea  of  non  est  factum  and  two  other  special  pleas,  defendant's 
fourth  plea  was  as  follows:') 

And  for  a  further  plea  in  this  behalf  as  to  the  supposed  breaches  of 
covenant  in  said  declaration  mentioned,  these  defendants  say,  actio 
^  non,  etc.,  because  they  say  that  neither  they  nor  their  assignees  have 
ever  received  possession  of  said  premises,  in  and  by  said  indenture 
stated  to  have  been  demised  to  them,  and  that  at  the  time  when  said 
term,  by  said  lease  or  indenture,  attempted  to  be  granted  to  these 
■defendants,  commenced,  to  wit,  on  thQ  first  day  of  March,  a.  d.  iS78, 

1.  The  matter  within  [  ]  will  not  be  Did  Not  Enjoy  Privileges.  —  An  aver- 
found  in  the  reported  case.  ment  that  "  tenant  had  not  the  free  use 

2.  See  also  supra.  Forms  Nos.  12690  and  privilege  of  a  good  road  for  carts 
^t  seq.  from  the  wharf  to  Gray's  Ferry  Road, 

Title  Paramotmt  Alleged.  —  An  answer  nor  of  the  water  of  plaintiff's  well  on 

in  Mechanics',  etc.,  F.  Ins.  Co.  v.  Scott,  the  hill  near  the  wharf,"  tenant  having 

■7.   Hilt.  (N.  Y.)  550,  as  follows:  "The  covenanted    for   such   privileges,   does 

defendant  further  says  that  at  the  time  not  show  a  breach  of  contract   of  the 

of  the  alleged  agreement,  the  said  prem-  plaintiff,  because  it  might  well  be  that 

ises  were  in  the  possession  and  occu-  defendant  had  declined  or  neglected  to 

pancy  of  the  tenant  of  the   plaintiffs,  make  use  of  the  privileges  contracted  for 

and  have  so  continued,  and  are    now  or  was  deprived  of  their  enjoyment  by 

occupied  by  the  same  tenant ;  and  that  a  third  person  or  by  some  act  of  Provi- 

the  defendant  had  not,  nor  never  had,  dence.     Dewey  v.   Dupuy,  2  W.  &  S. 

possession  of  the  said   premises,"  was  (Pa.)  553. 

held  insufficient  on  demurrer,  for  failure        3.  This   plea   was   to    an    action   of 

to  aver  that  the  tenant  was  in  posses-  covenant  to  recover  rent  upon  a  lease, 

sion  under  a  title  paramount  to  that  of  In    the    trial    court    a    demurrer   was 

plaintiff.    "  By  leasing  the  plaintiff  does  sustained,    but     was     held     error    on 

not  warrant  the  defendant  against  the  appeal. 

-acts  of  strangers,  or  agree  to  put  him        4.  The  matter  to  be  supplied  will  not 

in  actual  possession."  be  found  in  the  reported  case. 
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said  defendants  and  their  assigns  were  kept  out  of  possession  of  said 
premises  by  the  plaintiffs,  and  neither  these  defendants  nor  their 
assignees  were  able  to  obtain  possession  of  said  premises,  by  reason 
whereof  said  premises  became  of  no  use  or  value  to  these  defendants 
or  their  assigns,  and  said  indenture  in  said  declaration  mentioned  was 
annulled,  canceled  and  set  aside,  and  the  said  defendants,  if  ever 
bound  thereby,  were  released  therefrom;  and  this  the  defendants  are 
ready  to  verify,  ^continuing  and  concluding  as  in  Form  No.  12688').  Y 

Form  No.  12696.' 

(Precedent  in  Hickman  v.  Rayl,  55  Ind.  552.) 

\(^Title  of  court  and  cause  as  in  Form  No.  1323.) 
For  answer  to  the  plaintiff's  complaint  herein  defendant  alleges:]^ 
That  said  note  was  executed  by  the  defendant  Silas  Hickman,  as 
principal,  and  by  the  defendant  George  W.  Hickman,  as  surety  for  the 
said  Silas,  in  consideration  of  the  rent  of  a  farm  owned  by  the  plain- 
tiff, which  he  rented  to  the  defendant  Silas  Hickman,  by  articles  of 
agreement  made  between  the  said  plaintiff  and  said  Silas,  on  the 
same  day  the  note  was  executed,  and  as  a  part  of  the  same  agree- 
ment, by  which  articles  the  plaintiff,  in  consideration  of  the  obliga- 
tion of  the  defendant  Silas,  thereinafter  named,  agreed  to  rent  to 
the  said  Silas  the  farm  then  owned  by  the  plaintiff,  in  Egypt  Bottom, 
Switzerland  county,  Indiana,  for  one  year,  commencing  on  the  1st  day 
of  March,  iS73,  and  ending  on  the  1st  day  oi  March,  i87^.  And  the 
plaintiff  further  agreed  to  put  a  new  fence  on  his  upper  line,  com- 
mencing at  his  barn,  running  thence  north  to  the  section  line,  said 
fence  to  be  built  by  the  1st  day  of  March,  i873.  And  the  defendant 
Silas  agreed,  that  he  would  return  said  farm  to  the  plaintiff  in  as 
good  order  as  he  received  it,  "accidents  by  the  elements  excepted;  " 
to  haul  and  spread  upon  said  farm  the  manure  from  around  the  barn 
on  said  farm;  to  deliver  said  farm  to  the  plaintiff  on  the  1st  da.y  of 
March,  i87^  and  to  execute  to  the  plaintiff  his  note  for  one  thousand 
one  hundred  and  twenty- six  doWdirs  diwd  sixty -six  cents;  that  said  note 
was  given  for  no  other  or  different  consideration,  in  whole  or  in  part, 
whatever.  And  the  defendants  aver,  that  the  plaintiff,  on  the  1st  day 
of  March,  iS73,  did  not  deliver  to  the  defendant  Silas  the  possession 
of  said  farm,  or  any  part  of  it,  although  he  demanded  of  the  plaintiff 
the  possession  of  the  same,  according  to  the  terms  of  said  agree- 
ment; but,  on  said  day,  the  plaintiff  was  in  possession  of  the  dwelling- 
house  on  said  farm,  and  residing  therein  with  his  family;  that  the 
barn  on  said  farm  was  in  possession  of  the  plaintiff  on  said  day,  and 
had  six  hundred  bushels  of  corn  in  the  same;  that  all  his  stock  was 
still  on  said  farm,  and  he  could  not  deliver  possession  thereof, 
together  with  the  dwelling-house  and  barn  thereon;  and  that  he  had 
not  built  said  fence,  or  any  part  thereof,  by  said  1st  day  of  March, 
1873 ;  and  that  said  defendant  Silas  never  entered  into  or  took  pos- 
session of  said  farm,  or  any  part  thereof,  for  the  reason  that  said 

1,  The  matter  supplied  and  to  be  2.  This  plea  was  filed  to  an  action  on 
supplied  within  [  J  will  not  be  found  a  promissory  note.  Its  sufficiency  was 
in  the  reported  case.  not  put  in  question  by  demurrer. 
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plaintiff  was  in  the  possession  ot  the  dwelling-house,  and  residing 
therein  with  his  family,  and  that  said  barn  was  occupied  by  the  plain- 
tiff's corn,  and  plaintiff's  stock  was  on  said  farm,  on  said  1st  day  of 
March,  iS73,  and  because  the  plaintiff  had  not  built  said  fence  by 
said  day.     Wherefore  [defendant  demands  judgment. 

Jeremiah  Mason,  Attorney  for  Defendants.]^ 

Form  No.  12697.' 

(Precedent  in  Penny  v.  Fellner,  6  Okla.  389.) 

\{Venue  and  title  of  court  and  cause  as  in  Form  No.  ISST^)^ 

Comes  now  the  defendant,  and  answering  the  petition  of  the  plain- 
tiff herein,  says  he  is  not  indebted  to  the  plaintiff  in  the  sum  of 
$9i.^^,  as  he  has  in  his  petition  herein  alleged,  or  in  any  sum 
whatever. 

And  defendant,  further  answering,  says  plaintiff  did  not  lease  to 
him,  defendant,  the  front  80  feet  of  lot  No.  1  in  block  No.  28,  in  the 
city  of  Perry,  in  the  Territory  of  Oklahoma,  as  he  has  in  his  petition 
alleged,  but  plaintiff  [defendant]  avers  that  plaintiff  at  the  date 
referred  to,  to-wit,  the  19th  day  of  September,  i89S,  rented  and  leased 
to  defendant  for  a  period  of  one  year  from  and  after  that  date 
*  *  *  lot  i  in  block  28,  in  the  city  of  Perry,  Territory  of  Oklahoma. 

And  defendant  further  answering,  says  defendant  [plaintiff]  has 
failed  and  refused,  after  demand  for  the  possession  of  said  lot  rented 
of  him  by  defendant,  and  still  fails  and  refuses  to  place  defendant 
in  possession  of  said  lot,  whereby  defendant  has  been  damaged  in 
the  sum  of  three  hundred  and  fifty  dollars. 

\ Jeremiah  Mason,  Attorney  for  defendant.]* 

i.  Relation  of  Landlord  and  Tenant  Did  Not  Exist.' 

1.  The  matter  supplied  and  to  be  lessor's  reversion,  if  the  lessor,  notwith- 
supplied  within  [  ]  will  not  be  found  in  standing,  brings  an  action  for  rent,  the 
the  reported  case.  lessee  should  plead  the  fact  that  he  has 

2.  This  was  an  answer  filed  in  a  suit  the  reversion  under  the  general  issue 
by  plaintiff,  a  landlord,  to  recover  rent  of  nil  debet.  This  was  decided  in  York 
of  defendant,  his  tenant,  for  premises,  v.  Jones,  2  N.  H.  454,  where  the  de- 
It  seems  that  the  tenant  took  posses-  fendant  pleaded  in  bar  that  on  the  day 
sion  of  a  portion  of  lot  No.  i,  but  re-  of  the  date  "of  the  said  Anna's  lease 
fused  to  pay  rent  on  the  ground  that  aforesaid  to  the  said  Jones,  the  said 
by  the  terms  of  the  lease  he  was  en-  Anna  was  sole  seised  of  the  said  rever- 
titled  to  the  whole  lot.  A  conflict  arose  sion  of  the  said  leased  premises  in  fee 
over  the  construction  of  the  lease.  The  simple,  and  being  so  seised  on  2^th 
plaintiff  claimed  that  defendant  was  to  September,  x%i8,  the  said  Anna,  by  her 
have  the  front  eighty  feet  of  lot  No.  i,  deed  of  that  date,  conveyed  the  said  re- 
while  the  defendant  claimed  that  he  version  in  fee  simple  to  one  Christopher 
was  entitled  to  the  whole  lot.  It  was  York  Alden,  who  became  seised  thereof 
conceded  that,  in  case  it  was  decided  by  in  fee  simple,  and  the  said  rent  as  in- 
the  court  that  defendant  was  entitled  cident  thereto;  and  the  said  Alden, 
to  the  whole  lot,  plaintiff  must  fail  in  being  so  seised  of  the  said  reversion  in 
his  action,  because,  the  lease  being  en-  fee  simple,  afterwards  on  the  same^j/A 
tire,  the  rent  could  not  be  apportioned.  September,  \%i8,  by  deed  of  that  date. 
Judgment  was  rendered  for  the  de-  conveyed  the  said  reversion  in  fee 
fendant.  simple   to    the    defendant,    in     virtue 

3.  Where  the  lessee,  before  entering  whereof  the  said  Jones  became  seised 
tinder  his  lease,  becomes  the  owner  of  the  of  an  estate  in  fee  simple  in  the  said 
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Form  No.  12698.' 
(Precedent  in  Knerr  v.  Bradley,  105  Pa.  St.  191.) 

\(JTitle  of  court  and  cause,  venue^  and  commencement  as  in  Form  1029")^ 
the  copy  of  the  lease  filed  in  this  case  and  upon  which  action  is 
brought,  is  an  incomplete  and  inaccurate  copy,  and  does  not  set 
forth  the  entire  contract  entered  into  between  plaintiff  and  myself. 
The  contract  of  lease  executed  between  us  and  delivered  to  me,  con- 
tained a  clause  as  follows:  "  It  is  also  agreed  that  the  said  Calvin  B. 
Knerr  shall  have  the  option  of  purchasing  the  premises  described  in 
this  lease  for  the  price  or  sum  of  eight  thousand  five  hundred  dollars,  on 
such  further  terms  as  shall  be  mutually  agreed  upon  by  the  said 
Bradley  and  said  Knerr,"  which  covenant  together  with  other  matter 
material  to  the  determination  of  this  matter  in  controversy  has  been 
omitted  from  the  copy  filed.  I  have  kept  all  the  covenants  contained 
in  said  lease,  and  paid  all  the  rent  due  under  said  lease  up  to  the 
31st  day  of  October,  a.  d.  iZ82,  inclusive.  On  that  day  I  exercised 
the  option  of  purchase  granted  to  me  in  the  above  mentioned  clause 
in  the  contract  of  lease,  and  sent  a  written  notice  to  plaintiff,  notify- 
ing him  that  I  would  take  the  premises  described  in  the  lease,  pay  to 
plaintiff  the  sum  of  eight  thousand  and  Jive  hundred  doWzrs  upon  the 
delivery  of  title  for  the  said  premises,  and  requested  plaintiff  to  leave 
the  title  papers  with  his,  plaintiff's  attorney,  so  that  my  conveyancer 
might  be  able  to  prepare  a  deed  of  the  premises.  And  further,  I 
have  at  divers  times,  unto  the  said  Caleb  H.  Bradley,  or  his  attorney, 
tendered  and  offered  to  pay  the  purchase  money  mentioned  in  said 
contract  of  sale,  and  demanded  a  deed  for  said  premises,  and  insisted 
on  my  right  to  avail  myself  of  the  said  option  to  purchase,  and 
offered  and  now  offer  to  pay  the  said  purchase  money  with  interest 
from  the  Slst  day  of  October,  a.  d.  \Z82,  upon  the  execution  of  a 
proper  deed  of  conveyance  to  me.  But  the  said  Caleb  H.  Bradley 
has  at  all  times  disregarded  his  said  covenant  to  sell  the  said  prem- 
ises to  me  for  the  sum  specified  in  the  said  covenant. 

I  am  informed  and  submit  that,  having  exercised  my  option  and 
notified  plaintiff  thereof,  as  above  stated,  the  relation  of  landlord 
and  tenant  under  the  said  contract  ceased;  that  I  was  not  thereafter 
liable   to   plaintiff   for   rent,  but   only  for   the  amount  of  purchase 

leased    premises,    whereby    the     said  filed   this  affidavit.     A  rule  was  taken 

term,    created   by  said   lease,    became  by  the    plaintiff    to   show   cause   why 

merged   in  said  estate  of  inheritance,  the  judgment   should   not   be  entered 

and  said  rent  reserved  became  extinct,"  for  him   for   want   of  a  sufficient   affi- 

and  the  court  held  that  nil  debet  should  davit  of  defense.    The  rule  was  made 

have  been  pleaded.     However,  as  the  absolute  in  the  lower  court,  but  judg- 

question  was  raised  by  general  demur-  ment  was  reversed   upon  error  to  the 

rer,    the   court    would    not   allow    the  higher   court.     The   court   said:  "The 

plaintiff  to  avail  himself  of  this  objec-  relation  of  landlord  and   tenant  *  *  * 

tion.  ceased  as  between  the  parties,  on  the 

1.  This  affidavit  of  defense  was  filed  ist  November,  1882,  to  which  time  the 

in  an  action  of  covenant  brought  to  re-  rent  was  fully  paid,  and  from  that  date 

cover  rent  alleged  to  be  due  from  No-  the    parties    assumed   the   relation   of 

vember  i,   1882,  to  November  i,  1883.  vendor  and  vendee." 
The  original  lease  was  produced  in  court        2.  The  matter  to  be  supplied  within 

for  inspection,  whereupon  the  defendant  [  ]  will  not  be  found  in  the  reported  case. 
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money  agreed  upon  in  the  above  mentioned  clause  to  be  paid  upon 
the  execution  of  a  proper  deed  of  conveyance  from  plaintiff  to  me. 

In  accordance  with  the  suggestion  of  plaintiff's  attorney  that  "a 
Bill  in  Equity  would  soonest  determine  the  whole  matter  in  con- 
troversy," I  brought  a  suit  in  equity  to  December  Term,  i85^,  Com- 
mon Pleas  Court  No.  i,  to  compel  the  said  plaintiff,  Caleb  H.  Bradley^ 
to  convey  to  me  the  said  premises  under  the  agreement  and  facts  as 
above  stated.  The  proceedings  in  that  suit  are  now  pending,  and  I 
am  advised  that  the  determination  of  that  suit  will  determine  my 
liability  in  the  matter  of  rent. 

All  of  which  I  believe  to  be  true,  and  expect  to  be  able  to  prove 
on  the  trial  of  this  cause. 

\{Signature  and  jurat  as  in  Form  No.  1029. yy- 

j.  Set-oflf:  Failure  to  Repair.* 

Form  No.  12699.* 

(Precedent  in  Vandegrift  v.  Abbott,  75  Ala.  488.) 

[(^Tt'fle  of  court  and  cause  as  in  Form  No.  1316.^ 

The  defendants  for  answer  to  the  complaint  say]^  that  the  plaintiff 
as  the  administrator  of  the  estate  of  the  said  /oAn  J.  Abbott,  deceased, 
rented  at  public  outcry  the  lands  belonging  to  said  estate  [to  defend- 
ants] ^  and  that,  at  said  renting,  the  plaintiff,  as  such  administrator, 
promised  and  agreed  to  repair  the  fence  around  said  land  so  rented, 
so  as  to  secure  the  crop  raised  on  said  land  for  said  year  i87^;  and 
that  said  plaintiff  failed  and  refused  to  repair  said  fence.  Whereby 
said  defendants  sustained  great  damage,  to-wit,  two  hundred  dollars, 
by  stock  breaking  into,  and  destroying  said  crop. 

\Jeremiah  Mason,  Attorney  for  defendant.]^ 

Form  No.  x  2  7  o  c* 
(Precedent  in  Corbett  v.  Cochrane,  67  Conn.  572.) 

\{Title  of  court  and  cause  as  in  Form  No.  1320.  )]i 
Par.  I.  On  and  for  a  long  time  prior  to  November  15th,  i893,  the 
defendant,  under  a  special  agreement  between  her  and  the  plaintiff, 

1.  The  matter  supplied  and  to  be  was  the  landlord  of  the  premises,  out 
supplied  within  [  ]  will  not  be  found  in  of  which  the  rent  arose.  The  plaintiff 
the  reported  case.  demurred  to  this  plea  on  the  ground 

2.  Bight  to  Beconp.  —  "A  lessee  when  that  the  matter  set  up  therein  was  an 
sued  by  his  lessor  for  rent,  reserved  in  individual  liability  of  the  plaintiff  and 
a  lease,  may  recoup  against  rent  due  could  not  be  set  off  against  the  note 
any  damages  resulting  to  the  lessee  by  sued  on.  It  was,  however,  decided  by 
reason  of  a  breach  of  any  covenant  ex-  the  court  that,  as  the  two  demands 
press  or  implied  on  the  part  of  the  sprang  out  of  the  same  transaction, 
lessor."  Livingston  v.  L'Engle,  27  there  was  a  natural  equity  that  the 
Fla.  502;  Young  v.  Burhans,  80  Wis.  one  should  compensate  the  other  and 
438.  See  also,  generally,  the  title  Set-  that  only  the  balance  should  be  re- 
OFF  AND  Counterclaim.  coverable  by  the  plaintiff. 

3.  This  is  a  plea  in  an  action  on  a  4.  A  reply  was  filed  to  this  answer 
promissory  note  given  by  defendants  admitting  paragraphs  one  and  two  and 
for  rent  and  sued  on  by  the  adminis-  denying  the  other  allegations.  Upon 
trator  of  the  estate  of  the  payee,  who  the   issues  raised  the  parties  went  to 
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occupied  the  plaintiff's  store  and  a  living  apartment  over  said  store, 
as  his  tenant. 

Par.  2.  Said  store  was  occupied  and  used  by  the  defendant  as  a 
millinery  and  ladies'  furnishing  store. 

Par.  3.  At  the  time  of  leasing  said  premises  by  the  plaintiff  to  the 
defendant,  the  plaintiff  represented  and  maintained  to  the  defendant 
that  the  said  premises  were  in  a  good,  tenantable  and  habitable  con- 
dition, and  agreed  to  keep  them  tenantable  and  habitable  during 
their  occupancy  by  the  defendant. 

Par.  4.  Said  premises  were  not  in  good,  tenantable  and  habitable 
condition  at  any  time  during  the  defendant's  tenancy,  in  that  the 
windows  in  said  store  were  not  properly  and  suitably  built  and  kept 
in  repair,  so  as  to  prevent  the  rain  from  entering  within  said  windows, 
nor  was  the  roof  properly  built  and  maintained  in  repair  so  as  to 
prevent  the  rain  from  entering  within  said  windows,  nor  was  the  roof 
properly  built  and  maintained  in  repair  so  as  to  prevent  the  rain  and 
water  from  entering  thereunder;  nor  was  the  furnace  of  said  building 
so  properly  built,  constructed  and  kept  in  repair  as  to  prevent  great 
quantities  of  smoke  from  issuing  therefrom  and  filling  the  entire 
store  and  premises  with  smoke  and  dust. 

Par.  5.  On  divers  days  between  the  15th  day  of  April,  iZ92,  the 
date  of  the  first  occupancy  of  said  premises  by  the  defendant, 
and  the  15th  day  of  October,  iS93,  the  defendant  suffered  great  and 
extensive  damage  to  her  goods,  wares,  and  merchandise,  to  wit:  her 
household  furniture  and  carpets  in  the  apartments  above  the  store  of 
said  premises,  and  likewise  to  the  goods,  stock  and  merchandise  con- 
tained in  the  store  of  said  premises,  and  all  in  consequence  of  the 
untenantable  and  uninhabitable  condition  of  said  premises,  that  is  to 
say,  by  the  leaking  of  the  roof  of  said  house  and  the  leakage  of  the 
windows  in  said  store  of  said  premises,  and  likewise  by  the  issuance 
of  great  volumes  of  smoke  from  the  furnace  of  said  building,  all  of 
which  was  to  the  damage  of  the  defendant  in  the  sum  of  $500.  The 
defendant  claims  $500  damages. 

[By  Jeremiah  Mason,  his  attorney.]^ 

Form  No.  1 2  7  o  i .' 

(Precedent  in  Colhoun  v.  Wilson,  27  Gratt.  (Va.)  641.) 

\(^Title  of  court  and  cause  as  in  Form  No.  7019.') 

{1st.  Plea  of  payment.) 

{2nd.  Plea  of  set-off. )Y 

3rd.  And  the  defendants  for  further  plea  say,  that  for  and  in  con- 
sideration of  the  sum  $13,000,  by  the  said  defendants  paid  and 
agreed  to  be  paid  to  the  said  plaintiff,  the  said  plaintiff,  who  was  the 
lessee  of  a  certain  watering  place  in  the  county  of  Montgomery, 
known  as  the  ^^  Montomery  White  Sulphur  Springs,"  for  the  term  of 
Jive  years,  which  term  ended  and  expired  on  the  1st  day  of  January, 

trial.     The  objections  related  to  charge     supplied  within  [  ]  will  not  be  found  In 
to  jury  and  questions  of  evidence  and     the  reported  case. 

not  to  sufficiency  of  form.  2.    No   objection   was    made   to   the 

1.  The  matter  enclosed  by  and  to  be     form  of  this  special  plea.     Issue  was 
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i87^  agreed  and  contracted  with  the  said  defendants  on  the 


day  oi  June,  iS7S,  to  sell  to  said  defendants  all  the  furniture  belong- 
ing to  said  plaintiff  and  then  in  the  use  of  the  said  plaintiff  in  and 
about  the  said  watering  place,  and  to  assign,  set  over  and  transfer 
to  the  said  defendants  the  unexpired  term  and  lease  of  the  said 
plaintiff  in  the  said  watering  place;  and  the  said  defendants  further 
say,  that  the  said  plaintiff,  in  consideration  of  the  said  sum  of  $18,000 
above  specified,  further  agreed  and  contracted  with  the  said  defend- 
ants, to  make  and  cause  to  be  made  and  to  furnish  the  materials  for 
making  certain  repairs  and  improvements  to  the  cabins,  buildings, 
grounds,  lawn,  fencing,  baths,  etc.,  of  the  said  watering  place,  and 
to  have  the  said  repairs  and  improvements  done,  and  to  furnish  the 
material  in  time  to  have  the  same  complete,  in  time  for  the  occupa- 
tion and  use  of  the  same  by  the  guests  and  visitors  at  the  said 
watering  place  during  the  ensuing  season  of  i873;  and  which  said 
repairs,  so  contracted  to  be  made  by  said  plaintiff  as  aforesaid,  were 
necessary  and  requisite  to  the  complete  and  full  enjoyment  of  the 
said  watering  place  and  to  the  comfort  and  accommodation  of 
visitors,  and  are  more  particularly  and  specially  set  forth  in  the  bill 
of  particulars  filed  with  this  plea. 

And  the  defendants  say,  that  the  plaintiff  wholly  failed,  neglected 
and  refused  to  make  or  cause  to  be  made  or  to  furnish  the  materials 
for  making  the  said  repairs  and  improvements  so  contracted  and 
agreed  by  him  to  be  made  as  aforesaid,  in  time  for  the  use  and  occupa- 
tion of  the  same  by  the  guests  and  visitors  of  said  watering  place 
during  the  season  of  iS73;  whereby  the  said  defendants  were  greatly 
injured  and  damaged,  and  suffered  great  loss  in  their  business  as 
keepers  of  said  watering  place,  and  were  unable  to  accommodate  and 
entertain  many  persons  who  applied  for  and  sought  entertainment 
at  said  watering  place,  and  were  unable  to  provide  in  a  proper 
manner  for  the  comfort  and  convenience  of  the  guests  and  visitors 
at  said  watering  place,  during  the  said  season  of  i873,  by  reason 
whereof  many  became  dissatisfied  and  left. 

And  the  said  defendants  say,  that  the  said  note  in  the  plaintiff's 
declaration  sued  on  was  executed  by  the  said  defendants  to  the  said 
plaintiff  as  a  portion  of  the  $13,000  above  specified  and  as  a  part  of 
the  consideration  of  the  said  repairs  to  said  watering  place  agreed  and 
contracted  to  be  done  by  the  said  plaintiff  as  aforesaid;  and  by 
reason  of  the  failure  of  the  said  plaintiff  to  make  and  cause  to  be  made 
and  to  furnish  the  material  for  making  the  said  repairs,  as  he  agreed 
to  do,  there  is  a  failure  of  the  consideration  for  which  said  note  in 
plaintiff's  declaration  mentioned  was  executed;  and  that  by  reason 
of  such  failure  of  consideration  the  said  defendants  would  be  entitled 
to  recover  damages  in  an  action  against  the  plaintiff  to  the  amount 
of  $3,000,  which  sum  of  $3,000  they  pray  may  be  allowed  as  a  set-off 
against  the  plaintiff's  demand  in  this  suit.  And  this  they  are  ready 
to  verify;  wherefore  they  pray  [judgment. 

Oliver  Ellsworth,  p.  d.]^ 

taken,    and  the   only  question  in  con-        1.  The   matter   enclosed  by  [  ]    will 
troversy  in  the  court  of  appeals    was     not  be  found  in  the  reported  case, 
upon  the  admissibility  of  evidence. 
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k.  Surrender." 

Form  No.  12702.* 
(Precedent  in  Stobie  v.  Dills,  62  111.  435.) 

\( Title  of  court  and  cause  as  in  Form  No.  12638.)]^ 
{After  four  other  pleas,  the  fifth  plea  of  the  defendant  was  as  follows-) 
And  for  a  further  plea  in  this  behalf,  as  to  so  much  of  the  rent  as 
is  alleged  in  said  declaration  to  be  due  for  the  use  of  the  premises  in 
said  declaration  mentioned,  since  the  first  day  oi  January,  a.  d.  i869,. 
the  said  defendants  say,  actio  non,  because  they  say  that  after  the 
alleged  making  of  the  said  indenture  in  said  declaration  mentioned^ 
and  on  or  about  the  first  day  of  January,  a.  d.  i85P,  the  said  plaintiff, 
with  the  assent  of  the  defendants,  leased  the  said  premises  to  John 
K.  Van  Doom,  for  the  sum  of  two  hundred  dollars  per  year,  or  sixteen 
and  two-thirds  dollars  per  month,  and  accepted  the  said  Van  Doom  as- 
his  tenant  in  lieu  of  and  substitution  for  all  previous  lessees  of  said 
premises;  and  that  the  said  Van  Doom  took  possession  of  the  said 
premises  under  and  by  virtue  of  the  said  lease,  and  has  since  paid  to- 
said  plaintiff  all  of  the  said  rent  due  under  and  in  pursuance  of  the 
said  lease  to  him,  as  aforesaid,  and  the  said  plaintiff  accepted  and. 
received  the  said  rent  for  the  use  of  the  said  premises  from  the.  first 
day  of  January,  iB69,  until  the  said  premises  were  surrendered  to  said 
plaintiff  under  and  in  pursuance  of  the  said  lease  last  above  men- 
tioned, from  the  said  Van  Doom  in  full  satisfaction  thereof,  whereby 
the  said  indenture  in  said  declaration  mentioned,  was  annulled,  can- 
celed, and  set  aside,  and  the  said  defendants,  if  ever  bound  thereby, 
were  released  therefrom,  and  this  [(continuing  and  concluding  as  in  Form 
No.  12688).  Y 

1.  Traverse  of  Assignment  to  Defendant. 

Form  No.  12703. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  548.) 

{Commencement  as  in  Form  No.  9332)  because  he  saith  that  alt 
the  estate,  right,  title,  interest,  and  term  of  years  then  to  come  and 
unexpired,  property,  claim,  and  demand  whatsoever  of  the  said  John^ 
Smith  of  and  in  the  said  premises  with  the  appurtenances,  by  assign- 
ment thereof  duly  made,  did  not  come  to  and  vest  in  the  said  Richard' 

1.  Acceptance  of  Surrender  Alleged, —  Abandonment.  —  An   allegation   of 

An  averment  that  lessee  surrendered  abandonment  implies  a  surrender.   Bur- 

the  possession  of  demised  premises  to  dick  v.  Cameron,  10  N.  Y.  App.   Div. 

the   lessor   avails    nothing    without   a  589. 

further   averment   that   the    latter  ac-  2.  This  was  the  fifth  plea  pleaded  by 

cepted  the  surrender  and  released  the  defendant  to  an  action  of  covenant  upon 

tenant  from  further  liability.     Teller  z/.  a  lease  for  rent.     It  was  demurred  to 

Boyle,  132  Pa.  St.  56.     See  also  Breuck-  on  the  ground  of  its  uncertainty,  but 

mann   v.  Twibill,  8g  Pa.   St.  58:  Ash-  the  objection  was  held  not  well  taken, 

hurst  V.  Eastern   Pennsylvania  Phono-  the  court  saying  that  the  facts  set  out 

graph  Co.,  166  Pa.  St.  357.  constituted  a  complete  defense  for  the 

Agent  may  Accept. —  An  averment  that  rent  which  had  accrued  after  January- 
agent  of  landlord  accepted  surrender  is  i,  1869. 

suflBcient,  however.  DeMorat  z/.  Falkeu-  3.  The  matter  to  be  supplied  within  [J- 

hagen,  148  Pa.  St.  393.  will  not  be  found  in  the  reported  case. 
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Roe  in  manner  and  form  as  the  said  John  Doe  hath  in  his  said  decla- 
ration in  that  behalf  alleged.  And  of  this  he,  the  sdiid  Richard Roty 
puts  himself  upon  the  country,  etc. 

m.  Want  of  Power  by  Landlord  to  Execute  Lease. 

Form  No.  12704. 

(Precedent  in  Sumner  County  v.  Wellington  Tp.,  39  Kan.  139.) 

U  Venue  and  title  of  court  and  cause  as  in  Form  No.  1326.^^^ 
And  now  comes  said  defendant,  the  board  of  county  commission- 
ers of  Sumner  county,  Kansas,  and  for  its  answer  to  said  plaintiff's 
petition  herein  filed,  says:  First,  that  it  denies  each  and  every  mate- 
rial allegation  in  said  plaintiff's  petition  contained.  Second,  it  is 
not  nor  was  it  ever  indebted  to  said  plaintiff  in  any  sum  of  money 
whatever. 

And  said  defendant  further  says,  that  said  purported  copy  of  a 
lease  attached  to  said  petition  is  not  a  copy  of  any  legal  lease  that 
said  defendant  ever  executed  to  said  plaintiff;  that  said  instrument 
sued  upon  in  said  action  was  never  executed  by  said  plaintiff  to  said 
defendant,  because  said  defendant  says  that  said  plaintiff  is  a  munici- 
pal township  in  said  county,  and  never  had  any  power  to  execute 
or  deliver  any  lease  of  any  real  property  whatsoever  to  said  defend- 
ant; that  said  plaintiff  has  no  power  to  take  or  receive  any  rents  for 
said  property;  that  said  plaintiff  never  owned  said  property  nor  had 
any  right  to  rent  the  same;  but  that  said  defendant  has  at  all  times 
owned  said  property,  and  that  its  then  acting  officers  who  signed 
said  instrument  sued  upon  in  said  cause,  never  had  any  authority  to 
sign  or  execute  the  same;  that  said  instrument  sued  upon  in  said 
cause  is  spurious,  and  in  law.  void  and  of  no  effect,  and  is  for  reasons 
aforesaid  no  contract  between  said  plaintiff  and  defendant. 

\^Jeremiah  Mason,  Attorney  for  Defendant. 


(  Verification.y^^ 


3.  Replication.^ 

a.  To  Plea  of  Eviction. 

(1)  Denial  of  Eviction. 

Form  No.  12705.* 

(Precedent  in  State  University  v.  Joslyn,  21  Vt.  53.) 

[University  of  Vermont  T  j^  ^^^  Chittenden  County  Court. 

r     ^l^Xt    7  I  December  Term,  1848. 

Joseph  O.  Joslyn.        )  ' 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by 

him  thirdly  above  pleaded,  saith  that  he,  the  said  plaintiff,  by  reason 

1.  The  matter  supplied  and  to  be  For  the  formal  parts  of  a  replication  or 
supplied  within  [  ]  will  not  be  found  reply  in  a  particular  jurisdiction  see 
in  the  reported  case.  the  titles  Replications;  Replies. 

2.  Consult  the  title  Verifications.  4.  In  this  case  there  was  a  declara- 

3.  Beqtiisites  of  Beplication  or  Seply. —  tion  for  rent,  a  plea  setting  up  an  evic- 
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of  anything  by  the  said  defendant  in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  him,  the  said  defendant,  because  he  saithj^  that  heretofore, 
and  upon  and  immediately  after  the  execution  of  the  said  demise  by 
the  said  plaintiffs  to  the  said  Lemuel  Chandler,  and  during  the  term 
thereby  granted,  to  wit,  on  the  twenty-seventh  day  of  February,  iS32, 
the  day  of  the  execution  thereof,  zX.  Johnson  aforesaid,  the  said 
Lemuel  Chandler,  by  virtue  of  and  under  the  said  demise,  entered 
into  and  upon  the  said  demised  premises,  in  said  demise  to  him  men- 
tioned, and  thereby  then  and  there  became  and  was  thereof  pos- 
sessed, and  continued  thereof  possessed  from  thence  hitherto,  until 
the  same  came  to  and  vested  in  the  defendant  by  assignment,  in 
manner  and  form  as  the  plaintiffs  have  in  their  declaration  alleged; 
whereupon,  and  by  virtue  of  such  assignment,  the  said  defendant, 
to  wit,  on  Xkvt.  first  day  oi  January,  i8^,  Si.t  Joh?ison  aforesaid,  entered 
into  and  upon  the  said  demised  premises,  and  thereby  then  and  there 
became  and  was  thereof  possessed  from  thence  hitherto; — without 
this,  that  the  said  plaintiffs  and  defendants,  or  either  of  them,  were 
expelled  and  amoved  from  the  entire  premises  in  the  declaration  men- 
tioned, or  excluded  from  the  possession  thereof,  in  manner  and  form 
as  the  defendant  in  his  said  third  plea  has  alleged,  [and  this  he,  the 
said  plaintiff,  prays  may  be  inquired  of  by  the  country,  etc. 

Oliver  Ellsworth,  Attorney  for  the  Plaintiff.]  ^ 

(2)  Subsequent  Promise  to  Pay  Rent. 

Form  No.  i  2  7  o  6  .^ 

(Precedent  in  Anderson  v.  Chicago  M.  &  F.  Ins.  Co.,  21  111.  602.) 

[In  the  Cook  County  Court  of  Common  Fleas,  June  Term,  a.  d.  x%58. 
The  Chicago  Marine  and  Fire  Insurance  Company     ) 

against  >•  Assumpsit.]* 

Jonathan  F.  Anderson,  and  {naming  other  defendants').  ) 

(^After  three  other  replications,  the  fourth  replication  was  as  follows:') 
And  for  a  further  replication  to  said  second  plea  by  the  defendants 
above  pleaded,  special  leave  of  the  court  for  that  purpose  first  had 
and  obtained,  now  come  the  said  plaintiff s,  and  say  they  ought  not  to 
be  barred  from  having  and  maintaining  their  said  action  by  anything 
in  the  said  plea  seco?idly  above  pleaded,  because  they  say  that  after 
the  defendants  had  been  evicted  from  said  closets,  as  in  said  plea 
alleged,  the  said  defendants  settled  up  the  rents  of  said  premises, 
and  gave  the  note  in  S3.\d  first  and  second  connts  mentioned  for  the 
same,  and  this  the  plaintiffs  are  ready  to  verify.  Wherefore  they 
pray  judgment,  etc. 

[Oliver  Ellsworth,  Attorney  for  the  Plaintiff.] * 

don,   and  this  replication,   which  was        1.  The   matter   supplied   within    [  ] 

demurred  to  on  the  ground  that  it  did  will    not    be    found    in    the    reported 

not  deny  the   ouster   of  the  plaintiffs  case. 

from  the   premises   as   alleged  in   the        2.  The  suit  in  which  this  replication 

third    plea,    except    argumentatively.  was   filed   was   one    founded    upon    a 

The  replication  was  held  to  be  suffi-  promissory  note  given  by  defendants 

cient.  to  plaintiffs  for  rent  of  plaintiff's  prem- 
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b.  Denying  Payment. 

Form  No.  12707.' 
(Precedent  in  Dills  v.  Stobie,  81  111.  203.) 

[In  the  Circuit  Court  of  Adams  County,  October  Term,  a.  d.  \%12. 
Llarrison  Dills  ) 

against  V  Covenant. 

Alexander  Stobie^  L.  H.  Wilcox  and  John  W.  Obert.  ) 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by 
\i\v!\  fourthly  dHaovt  pleaded  saith  that  he,  the  said  plaintiff,  by  reason 
of  anything  by  the  said  defendant  in  that  plea  alleged,  ought  not  to 
be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  him  the  said  defendant]^  because  protesting  that  he,  the  said 
plaintiff,  has  never  been  paid  by  the  said  defendants,  or  any  other 
person  or  persons  whatsoever,  any  sum  or  sums  of  money  in  full 
satisfaction  of  the  money  in  said  indenture  mentioned,  and  in  said 
declaration  alleged  to  be  due  to  him,  the  said  plaintiff,  from  the  said 
defendants,  for  rent,  use  and  occupation  of  the  said  premises  in  the 
said  indenture  mentioned,  as  is  in  the  said  plea  alleged  and  set  forth, 
as  for  the  losses  and  damages  he  had  or  might  sustain  or  suffer  by 
means  of  the  breach  of  the  said  covenant,  by  them,  the  said  defend- 
ants, and,  for  plea,  says  that  he  did  not  accept  the  said  sum  or  sums 
of  money  by  them,  the  said  defendants,  in  their  said  plea  mentioned, 
in  full  satisfaction  and  discharge  of  all  the  damages  caused  and  rights 
of  action  as  in  the  said  declaration  mentioned  and  set  forth,  as  the 
said  defendants  have  in  their  said  plea  alleged,  and  this  he  prays  may 
be  inquired  of  by  the  country,  etc. 

[Oliver  Ellsworth,  Attorney  for  the  Plaintiff.]^ 

III.  DISTRESS  FOR  RENT.3 

ises.     The  plea  to  the  declaration  was  In   Missouri  and    Oklahoma,   it  has 

want  of  consideration,  for  that  the  de-  been  decided  that  distress  for  rent  as 

fendants  were  evicted   from   a  part  of  a   common-law   right   does   not   exist, 

the  premises.     To  such  plea  this  repli-  Crocker  v.  Mann,  3  Mo.  472;  Smith  v. 

cation  was  filed,  which  was  demurred  Wheeler,  4  Okla.   138.     But  in   South 

to.     The  demurrer  was,  however,  over-  Carolina,  in  Mobley  v.  Dent,  10  S.  Car. 

ruled,  on  the  ground  that  the  giving  of  471,   it  was  held   that  the  remedy  by 

the  note,  after  the  eviction  from  a  part  distress  for  rent  was   restored   under 

of  the  premises,  was  upon  a  sufficient  the  act  of  June  8,  1877. 

consideration.  Affidavit  —  Generally. — See   the  title 

1.  The  fourth  plea,  to  which  this  repli-  Distress,  Form  No.  7708  et  seq. 
cation   was    filed,    was    a  plea  of  pay-  Belief  of  Intent  to  Defraud.  —  In  Pur- 
ment.     The   form   of    this   replication  fel  v.  Sands,  i  Ashm.  (Pa.)  120,  it  was 
was   not   objected   to   and   the  parties  held  that  an  act  of  the  assembly  which 
went  to  trial  on  the  merits  of  the  case,  required  landlord  to  make  oath  or  af- 

2.  The  matter  enclosed  by  [  ]  will  not  firmation  "  that  he  verily  believes  that 
be  found  in  the  reported  case.  the  goods  were  carried  away  for  the 

3.  In  General.  —  Consult  also  the  title  purpose  of  defrauding"  was  not  com- 
Distress,  vol.  6,  p.  980.  The  purpose  plied  with  by  an  oath  that  "he  has 
here  is  merely  to  supplement  that  just  cause  to  suspect  and  doth  believe " 
article.  that  such  was  tenant's  intent. 

For  statutes  relating  to  distress  pro-  Time  During  Which  Rent  Accrued. — 
ceedings  consult  the  title  Distress,  A  statute  which  provided  that  affidavit 
vol.  6,  p.  981,  note  i.  should  state  amount  of  rent  due  and 
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1.  Replevin  of  Goods  Distrained.^ 

a.  By  Tenant. 

(1)  Replevin  Bond. 

Form  No.  12708.* 

(Miss.  Anno.  Code  (1892),  §  2519. 
We,  Thomas  East^  principal,  and  John  Brown  and  Charles  Smithy 


time  for  which  it  accrued  was  held  sat- 
isfied by  a  statement  by  landlord  in 
afBdavit  that  "  Thomas  Jenkins  is  justly 
indebted  to  him  in  the  sum  of  one  hun- 
dred dollars  *  *  *  for  one  quarter's 
rent  due  the  Jirst  day  of  February 
last,"  for  the  allegation  fairly  implies 
that  the  rent  had  accrued  for  the  quar- 
ter of  the  year  which  immediately  pre- 
ceded the  first  day  of  February.  Jen- 
kins V.  Pell,  17  Wend.  (N.  Y.)  417.  See 
also  Smith  v.  Fyler,  2  Hill  (N.  Y.)  648. 

That  property  is  about  to  be  removed  or 
that  tenant  is  about  to  remove  from 
premises  must  be  alleged,  where  it  ap- 
pears that  rent  is  not  due.  Weir  v. 
Brooks,  17  Tex.  638. 

That  Property  has  been  Removed.  — 
To  authorize  seizure  of  goods  and 
chattels  off  the  leased  premises  within 
thirty  days  after  their  removal,  as 
provided  by  Miss.  Anno.  Code  (1892), 
§  2513,  the  affidavit  need  not  state 
that  goods  had  been  removed.  This 
section  was  not  intended  to  give  a 
cause  for  attachment,  but  to  change 
the  common-law  rule  which  prohibited 
a  distress  of  goods  at  any  other  place 
than  the  leased  premises.  Henry  v. 
Davis,  60  Miss.  212. 

Amendment  to  a  defective  affidavit 
will  not  be  allowed.  The  making  of 
the  affidavit  is  a  condition  precedent 
to  the  issuance  of  the  warrant,  and  if 
the  condition  is  not  performed  the 
warrant  is  illegal.  Pate  v.  Shannon, 
69  Miss.  372. 

Counter  affidavit  is  sufficient  if  it  sim- 
ply alleges  "that  the  sum  distrained 
for  was  not  due."  It  is  a  privilege  of 
defendant,  however,  in  the  way  of 
amplification  and  explanation,  to  spe- 
cially allege  any  pertinent  facts  show- 
ing that,  as  sworn  to  in  his  counter 
affidavit,  no  rent  is  due.  Hawkins  v. 
Collier,  lor  Ga.  145.  See  also  Huckaby 
V.  Brooks,  75  Ga.  678.  See  also  the 
title  Distress,  vol.  6,  Form  No.   7717. 

Distress  Warrant  —  Generally.  —  See 
the  title  Distress,  Form  No.  7718  et  seq. 

Takes  the  Place  of  Declaration.  —  A 
distress  warrant  in  a  proceeding  for 


distraint  takes  the  place  of  and  stands 
for  a  declaration.  Vierling  v.  Owens, 
64  111.  App.  609;  Asay  v.  Sparr,  26  111. 

"5- 

But  in  Elam  v.  Hamilton,  69  Ga.  736, 
it  is  held  to  be  final  process  until  a 
counter  affidavit  is  filed. 

Account  Annexed.  —  In  Maryland,  an 
account  must  be  annexed  to  distress 
warrant.  See  also  vol.  6,  p.  ggo,  note 
5.  The  following  account  is  set  out  in 
Washington  v.  Williamson,  23  Md.  244: 
"  Mr.  A.    Williamson, 

Ho  James  K.  Wilkes,  Agent  for 
l8(5o.         Mary  Wilkes, 
July  I.     To  six  mos.  warehouse,  from 
Jany.  j,   i860,  to   date,   at 

To  this  account  was  attached  an  affi- 
davit, made  by  said  Wilkes  as  agent  of 
Mary  Wilkes  before  a  justice  of  the 
peace,  that  said  account  was  justly  due 
her  for  rent  in  arrear,  and  that  neither 
he  nor  she  had  received  any  part  of  it, 
directly  or  indirectly,  or  any  security  or 
satisfaction  of  the  same.  This  was 
held  sufficient.  See  Form  No.  7711, 
wherein  facts  similar  to  those  stated 
above  are  set  out. 

Landlord  and  his  agent  must  not  be 
joined  in  a  distress  warrant.  Vierling 
V.  Owens,  64  111.  App.  609. 

Entry  of  levy  on  a  warrant  is  set  out 
in  Almand  v.  Scott,  83  Ga.  402.  It  reads 
as  follows:  "  I  have  this  day  executed 
the  within  distress  warrant  by  levy  on 
one  bale  of  cotton,  and  seed  out  of  the 
same  as  the  property  of  Abe  Sims.  This 
November  6th,  i8<S^.  W.  A.  Wardlaw, 
L.  C." 

1.  For  forms  in  replevin  not  peculiar 
to  distress  proceedings  consult  the  title 
Replevin  and  Claim  and  Delivery. 

Attachment  Not  Commencement  of  Suit. 
—  In  Smith  v.  Jones,  65  Miss.  276,  it  is 
held  that  suit  is  commenced  when  prop- 
erty held  under  distraint  proceedings 
is  replevied  by  tenant  or  third  person 
claiming  it,  and  not  when  the  attach- 
ment is  made. 

2.  The  tenant,  his  executor  or  admin- 
istrator, may  replevy  the  agricultural 
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sureties,  bind  ourselves  to  pay  William  JVesl  the  sum  of  eigAl  hundred 
dollars  {double  the  value  of  the  goods  and  chattels,  if  that  be  less  than  the 
rent  claimed^  unless  the  said  Thomas  East  shall  prosecute  his  suit 
against  the  said  William  West  for  certain  goods  and  chattels,  to  wit: 
Eight  bales  of  cotton  {or  whatever  is  distrained^  distrained  for  rent 
{or  supplies,  or  both,  as  the  case  may  be\  by  virtue  of  an  attachment  in 
favor  of  William  West  against  Thomas  East,  issued  by  Abrahatn  Kent, 
a  justice  of  the  peace,  oi  Adams  county,  and  now  here  restored  to 
the  said  Thomas  East,  and  shall  perform  the  judgment  of  the  court 
in  such  suit  in  case  he  shall  fail  therein. 

Witness  our  hands,  the  10th  day  of  October,  a.  d.  iS88. 

Thomas  East. 
John  Smith. 
Charles  Brown. 
I  approve  the  foregoing  bond,  this  tenth  day  of  October,  a.  d.  \Z88. 

William  Jones,  Sheriff. 

(2)  Declaration,^ 

Form  No.  12709. 
(Miss.  Anno.  Code  (1892),  §  2522.) 

{Commencement  as  in  Form  No.  6944)  in  an  action  of  replevin  for 
that  heretofore,  to  wit:  on  the  eighth  day  of  October,  a.  d.  \%88,  the 
said  defendant  wrongfully  caused  an  officer  of  Adams  county  to  seize 
and  take  from  the  plaintiff's  possession,  under  an  attachment  for 
rent  (or  rent  and  supplies,  ox  for  supplies,  as  the  case  may  be),  certain 
personal  property  of  the  plaintiff's,  to  wit:  {Here  describe  the  property 
and  give  the  value  of  each  separate  item  of  it). 

And  the  plaintiff  avers  that  he  is  entitled  to  recover  the  same 
and  also  to  recover  of  defendant  the  sum  of  one  hundred  dollars  dam- 
ages for  the  said  wrongful  taking;  wherefore,  he  sues  and  demands 
judgment  accordingly,  and  costs  of  suit. 

{Signature  of  attorney  as  in  Form  No.  6944') 

(3)  Plea.2 

products  or  other  property  distrained,  1.  Bequisites  of  Declaration.  —  For  the 
at  any  time  before  the  sale  thereof,  by  formal  parts  of  a  declaration  in  a  par- 
giving  bond  with  one  or  more  sufficient  ticular  jurisdiction  see  the  title  Decla- 
sureties,  to  be  approved  by  the  officer  rations,  vol.  6,  p.  244. 
in  whose  custody  the  property  may  be,  2.  The  only  pleas  to  the  declaration 
payable  to  the  party  in  whose  name  or  shall  be  either,  first,  a  denial  that  the 
right  the  distress  or  seizure  was  made,  goods  were  seized  on  demand  or  at  the 
in  a  penalty  double  the  amount  dis-  plaint  of  the  defendant,  or,  second, 
trained  for  or  double  the  value  of  the  avowry  that  they  were  rightfully  seized 
property  seized,  where  the  value  is  less  for  rent  or  supplies  or  both,  due  and 
than  the  amount  distrained  for,  condi-  in  arrear  or  to  become  due.  The  two 
tioned  to  prosecute  his  suit  against  the  pleas  can  be  pleaded  together  only 
obligee  in  the  bond  for  the  property,  when  each  is  to  only  a  part  of  the  dec- 
and  to  perform  the  judgment  of  the  laration  and  relates  to  separate  portions 
court  in  such  suit,  in  case  he  shall  fail  of  the  property.  Miss.  Anno.  Code 
therein.     Miss.  Anno.  Code  (1892),  §  (1892),  §  2523. 

2518.  See  also,  generally,  the  title  Pleas. 
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(a)  Denial. 

Form  No.  i  2  7  i  o . 

(Miss.  Anno.  Code  (1892),  §  2523.) 


Circuit  court,  Adams  county. 


Thomas  East 

V. 

William  West. 

Now  comes  the  defendant,  William  West,  and  for  plea  to  plaintiff's 
declaration  says:  It  is  not  true  that  he  caused  an  officer  of  Adams 
county  to  seize  and  take  from  plaintiff,  Thomas  East,  under  an  attach- 
ment for  rent,  the  possession  of  the  property,  or  any  part  of  it, 
described  in  the  same  declaration;  and  of  this  the  defendant  puts 
himself  upon  the  country. 

Oliver  Ellsworth,  Attorney  for  defendant. 


(Jf)  Avowry  or  Cognizance?- 
aa.  In  General. 

Form  No.  i  2  7  1 1  .* 
(2  Chit.  PI.  (3d  Am.  from  2d  Load,  ed.)  560.) 


1.  Title,  How  Set  Out.  —  An  avowant 
is  not  bound  to  state  anything  more  in 
his  avowry  than  the  lease  or  demise 
under  which  tenant  holds.  Moorhead  v. 
Barrett,  Cheves  L.  (S.  Car.)  99;  Hill  v. 
Miller,  5  S.  &  R.  (Pa.)  355. 

But  if  this  is  not  shown,  a  judgment 
for  avowant  will  be  arrested,  although 
plaintiff  has  pleaded  over.  The  avowry 
is  fatally  defective.  Hill  v.  Stocking,  6 
Hill(N.  Y.)  277;  Bain  z/.  Clark,  10  Johns. 
(N.  Y.)  424.  And  an  amendment  to  the 
avowry  for  the  purpose  of  curing  such 
defect  in  the  distress  proceedings  will 
not  be  allowed.  Waring  v.  Slinglufif, 
63  Md.  53. 

An  avowry  which  contains  an  aver- 
ment that  A  held  and  enjoyed  premises 
as  tenant  thereof  under  a  demise,  but 
does  not  show  that  the  tenancy  was 
under  the  defendant,  is  fatally  defect- 
ive. Hill  V.  Stocking,  6  Hill  (N.  Y.)  277. 
So  also  is  one  which  alleges  that  the 
place  where  the  goods  of  the  plaintiff 
were  distrained  was  parcel  of  certain 
premises  for  which  there  was  then  and 
there  seventy-five  dollars  rent  due  to 
the  plaintiff,  viz:  one  quarter's  rent  ac- 
cruing from  the  first  of  January,  1842, 
to  the  first  of  April  in  the  same  year, 
and  because  it  was  in  arrears  she  caused 
distress  to  be  made.  No  demise  is 
shown.  Hill  v.  Stocking,  6  Hill  (N.  Y.) 
277. 

Avowant  is  botind  to  defend  his  distress; 
therefore  where  distraint  proceedings 
show  an  attempt  to  distrain  by  all  who 


hold  the  relation  of  landlord,  and  a  mis- 
take has  been  made  by  leaving  out  one 
who  is  entitled  to  a  share  of  the  rent 
and  inserting  the  name  of  one  who  is 
not  so  entitled,  there  is  a  fatal  defect  in 
such  proceedings  which  will  prevent 
the  recovery  by  the  avowant  of  the 
goods  replevied.  Waring  v.  Slingluff, 
63  Md.  53. 

Setting  Out  Affidavit  of  Attachment.  — 
While  it  may  be  admissible  for  an  avow- 
ant to  aver  a  taking  of  goods  for  rent 
by  virtue  of  an  attachment  lawfully  ob- 
tained, without  averring  the  fact  of  the 
particular  oath  made  to  procure  it,  if 
the  avowry  does  contain  a  statement  of 
the  oath  made  and  shows  it  to  have 
been  insufficient,  a  demurrer  to  the 
avowry  will  lie.  Therefore  an  avowry 
was  held  bad  which  set  out  by  aver- 
ment the  affidavit  made  to  procure  at- 
tachment, which  affidavit  failed  to  show 
that  affiant  had  just  cause  to  suspect 
and  did  verily  believe  that  tenant  would 
remove  his  effects  from  the  leased  prem- 
ises before  the  rent  became  due,  so  that 
no  distress  could  be  made  therefor. 
And  such  avowry  was  not  helped  out  by 
an  allegation  that  at  the  time  of  is- 
suing the  attachment  there  did  exist 
such  facts.  Dudley  v.  Harvey,  59  Miss. 
34.  See  also  Hill  v.  Stocking,  6  Hill 
(N.  Y.)  277;  Webber  z/.  Shearman,  6  Hill 
(N.  Y.)  20. 

2.  This  precedent  is  followed  in 
Wright  V.  Mathews,  2  Blackf.  (Ind.) 
187. 
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In  the  King's  Bench. 

Trinity  Term,  61  Geo.  III. 
Richard  Roe 
ats. 
John  Doe. 

And  the  said  Richard Roe^  by  Oliver  Ellsworth,  his  attorney,  comes 
and  defends  the  wrong  and  injury  when,  etc.,  and  well  avows  (or  as 
the  bailiff  of  John  Smith  well  acknowledges^  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  in  the  said 
dwelling-house,  in  which,  etc.,  and  justly,  etc.,  because  he  saith  that 
the  said  John  Doe  (or  one  George  Brown')  for  a  long  time,  to  wit,  for 
the  space  of  one  year,  next  before,  and  ending  on  the  first  day  of  Janu- 
ary,  a.  d,  \2>10,  and  from  thence  until  and  at  the  same  time  when,  etc., 
held  and  enjoyed  the  said  dwelling-house,  in  which,  etc.,  with  the 
appurtenances  as  tenant  thereof  to  the  said  Richard  Roe  (or  John 
Smith)  by  virtue  of  a  certain  demise  thereof  to  him  the  said  John  Doe 
(or  the  said  George  Brown)  theretofore  made  at  and  under  a  certain 
yearly  rent,  to  wit,  the  yearly  rent  of  four  hundred  pounds,  payable 
quarterly,  on  (^stating  the  days  of  payment),  in  every  year,  by  even  and 
equal  portions,*  and  because  the  sum  olfour  hundred  pounds  of  the 
rent  aforesaid,  for  the  said  space  of  one  year  ending  as  aforesaid,  on 
the  said  first  day  of  January  in  the  year  aforesaid,  and  from  thence 
until,  and  at  the  same  time,  when,  etc.,  was  due  and  in  arrear  from 
the  said  John  Doe  to  the  said  Richard  Roe  (or  John  Smith  in  a  cogni- 
zance) he  the  said  Richard  Roe  well  avers,  (or,  if  a  cognizance,  as  the 
bailiff  of  the  said  John  S?nith  well  acknowledges)  the  taking  of  the  said 
goods  and  chattels  in  the  said  dwelling-house,  in  which,  etc.,  and 
justly,  etc.,  as  for  and  in  the  name  of  a  distress,  for  the  said  rent  so 
due  and  in  arrear  to  the  said  Richard  Roe  (or  John  Smith)  as  afore- 
said, and  which  still  remains  due  and  unpaid.  And  this  he  the  said 
Richard  Roe  is  ready  to  verify,  wherefore  he  prays  judgment  and  a 
return  of  the  said  goods  and  chattels,  together  with  his  damages, 
etc.,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  be  adjudged  to  him,  etc. 

Form  No.  1 2  7  1 2 . 

(Miss.  Anno.  Code  (1892),  §  2524.) 

{Title  of  court  and  cause  as  in  Form  No.  12710.) 

And  now  comes  the  defendant,  William  West,  and  for  plea  to  plain- 
tiff's declaration  he  says:  True  it  is  that  he  caused  the  property 
described  in  the  plaintiff's  declaration  to  be  seized ;  but  the  seizure  was 
not  wrongful,  because  he  says  that  before  the  said  seizure  defendant 
was  the  plaintiff's  landlord;  that  he,  the  defendant,  as  landlord, 
leased  to  the  plaintiff,  as  tenant,  certain  premises  in  said  county, 
to  wit:  {Here  describe  the  leased  premises),  for  the  term  beginning  on 
the  first  day  oi  January,  a.  d.  \^88,  and  ending  on  the  first  day  of 
January,  a.  d.  \Z89\  that  at  the  time  of  the  said  seizure  the  plaintiff, 
as  tenant,  was  indebted  to  defendant,  as  landlord,  in  the  sum  of  three 
hundred  dollars,  for  rent  of  said  premises  and  for  supplies  furnished 
his  said  tenant  by  this  defendant  {or  for  rent  alone  or  supplies  alone^ 
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as  the  case  may  be).  An  itemized  account  or  statement  of  said 
indebtedness  is  herewith  filed  {or  the  note  or  writing  evidencing  said debt^ 
as  the  case  may  be),  and  the  said  debt  became  due  ^  on  the  first  day  of 
October,  a.  d.  i2>88,  and  the  said  seizure  was  made  to  satisfy  the  sum 
so  due;  and  this  the  defendant  is  ready  to  verify. 

Oliver  Ellsworth^  Attorney  for  Defendant. 

.  If  Part  of  Rent  Satisfied. 
Form  No.  12713. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  562.) 

(^Commencing  as  in  Form  No.  12711,  and  continuiftg  to  *)  and  because 
£100,  parcel  of  the  sum  of  £JfOO,  of  the  rent  aforesaid,  for  the  said 
space  of  one  year  ending  as  aforesaid,  on  the  said  first  day  of  Janu- 
ary, in  the  year  aforesaid,  and  from  thence  until,  and  at  the  said 
time,  when,  etc.,  were  due  and  in  arrear  from  the  said  John  Doe  to 
the  said  Richard  Roe  (the  residue  of  the  said  sum  of  ^JfiO,  of  the  rent 
aforesaid,  having  been  before  then  paid  and  satisfied,)  he  the  said 
Richard  Roe  well  avows  the  taking  of  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  in  the  said  dwelling-house,  in  which, 
etc.,  and  justly,  etc.,  as  for  and  in  the  name  of  a  distress  for  the  said 
sum  of  £,100,  parcel,  etc.,  so  due  and  in  arrear  as  aforesaid,  and  which 
the  said  sum  of  £100,  parcel,  etc.,  still  remains  due  and  in  arrear  to  the 
said  Richard  Roe  as  aforesaid.  And  this  {continuing  and  concluding  as 
in  Form  No.  12711). 

ec.  By  One  Tenant  in  Common. 

Form  No.  i  2  7  1 4 . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  562.) 

{Commencement  as  in  Form  No.  12711)  because  he  says  that  he  the  said 
John  Doe  for  a  long  space  of  time,  to  wit,  for  the  space  of  one  year 
next  before,  and  ending  on  the  first  da.y  oi  January,  a.  d.  i2>19,  and 
from  thence  until,  and  at  the  said  time,  when,  etc.,  held  and  enjoyed 
one  undivided  moiety  (the  whole  into  two  equal  moieties  to  be  divided) 
of  the  said  dwelling-house,  in  which,  etc.,  with  the  appurtenances,  as 
tenant  thereof  to  the  said  Richard  Roe  under  and  by  virtue  of  a  cer- 
tain demise  thereof  to  him  the  said  John  Doe  theretofore  made  at  and 
under  the  yearly  rent  of  £^00,  payable  quarterly,  on  the  {stating  the 
entire  rent,  and  the  days  of  payment),  in  every  year,  by  even  and  equal 
portions;  and  because  one  undivided  moiety  of  the  sum  of  £Jf.OO,  of 
the  rent  aforesaid,  for  the  space  of  one  year,  ending  as  aforesaid,  on 

1.  If  the  avowry  be  for  a  snm  to  become  of    the    agricultural    products    raised 

due,  strike  out  from  the  form  all  after  thereon,  from  the  leased  premises  be- 

the  last  parenthesis  and  insert  in  lieu  fore    the   expiration    of  his    term,   or 

thereof   the   following,   viz:      "  Which  before   the   said   debt    would    become 

said  indebtedness  will  become  due  on  due,  so  that  distress  could  not  be  made, 

they?;.?/ day  ol January,  a.  d.  i8<?9,  and  and  the  said  seizure  was  made  to  sat- 

defendant  had   just  cause  to  suspect,  isfy  the  said  sum.     This  the  defendant 

and  verily  believed,  that  the  plaintiff  is  ready  to  verify."   Miss.  Anno.  Code 

would  remove  his  effects,  or  some  part  (1892), p  2524. 
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the  said  yfrj/ day  oi  January^  a.  d.  i8^i,  aforesaid,  and  from  thence 
until,  and  at  the  said  time,  when,  etc.,  was  due  and  in  arrear  from 
the  said  John  Doe  to  the  said  Richard  Roe,  he  the  said  Richard  Roe 
well  avows  the  taking  of  the  said  goods  and  chattels  in  the  said  decla- 
ration mentioned,  in  the  said  dwelling-house,  in  which,  etc.,  and 
justly,  etc.,  as  for  and  in  the  name  of  a  distress  for  the  said  undivided 
moiety  of  the  said  rent  so  due,  and  in  arrear  and  unpaid  as  afore- 
said ;  And  this  {continuing  and  concluding  as  in  Form  No.  121  IT). 

(4)  Replication.^ 

(a)   To  Avowry. 

aa.  Denial. 

Form  No.  127x5. 
(3  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  679.) 

In  the  King's  Bench. 

Trinity  Term,  61  Geo.  III. 

John  Doe     1 

against       > 
Richard  Roe.  ) 

And  the  said  John  Doe  as  to  the  said  avowry  of  the  said  Richard 
Roe  saith,  that  the  sda^  Richard  Roe,  by  reason  of  anything  by  him 
in  the  avowry  above  alleged,  ought  not  to  avow  the  taking  of  the 
said  goods  and  chattels,  in  the  said  place  in  which,  etc.,  and  justly, 
etc.,*  because  he  saith,  that  the  said  John  Doe  did  not  hold  or  enjoy 
the  said  dwelling-house,  in  which,  etc.,  with  the  appurtenances,  as 
tenant  thereof  to  the  said  Richard  Roe  under  the  said  supposed 
demise  thereof,  in  the  said  avowry  (or  cognizance')  mentioned,  in 
manner  and  form  as  the  said  Richard  Roe  hath  above  in  his  said 
avowry  (or  cognizance)  in  that  behalf  alleged,  and  this  he  the  said 
J'ohn  Doe  prays  may  be  inquired  of  by  the  country,  etc.* 

bb.  Indebtedness  Traversed. 

Form  No.  1 2  7  i  6 . 

(Miss.  Anno.  Code  (1892),  §  2525.) 

{Title  of  court  and  cause  as  in  Form  No.  12710.) 

And  the  plaintiff,  for  replication,  says  he  is  not  indebted  to  the 
defendant  as  stated  in  his  said  avowry;  and  of  this  the  plaintiff  puts 
himself  upon  the  country. 

Jeremiah  Mason,  Attorney  for  plaintiff. 

1.  Beqtiisites  of  Beplication. —  For  the        2.  Conclusion  to  the  country  is  proper 

formal  parts  of  a  replication  in  a  par-     in  this  plea.     2  Chit.  (3d  Am.  from  2d 

ticular  jurisdiction  see  the  title  Repli-     Lond.    ed.)   679,    note   b  {citing  Morg. 

CATIONS.  Prec.  53,  i  Saund.  103a,  Ld.  Raym.  641). 
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cc.  No  Cause  to  Suspect  Removal  of  Goods. 

Form  No.  1 2  7 1 7 . 

(Miss.  Anno.  Code  (1892),  §  2526.) 

{Title  of  court  and  cause  as  in  Form  No.  12710.) 

And  the  plaintiff,  for  replication,  says  that  the  defendant  did  not 
have  just  cause  to  suspect  and  verily  believe  that  the  plaintiff  would 
remove  his  effects,  or  some  part  of  the  agricultural  products  raised 
thereon,  from  the  leased  premises  before  the  expiration  of  his  term 
or  before  the  said  debt  would  become  due,  so  that  distress  could 
not  be  made;  and  of  this  plaintiff  puts  himself  upon  the  country. 

Jeremiah  Mason,  Attorney  for  plaintiff. 

dd.  No  Rent  in  Arrear.' 

Form  NOo  12718. 
(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  679.) 

(Commencing  as  in  Form  No.  12715,  and  continuing  down  to  *)  because 
he  saith  that  no  part  of  the  said  supposed  rent  in  the  said  avowry 
(or  cognizance')  mentioned  was  or  is  in  arrear  from  the  said  John  Doe 
to  the  said  Richard  Roe  (or  John  Smith),  in  manner  and  form  as  the 
said  Richard  Roe  hath  in  his  said  avowry  (or  cognizance),  in  that  behalf 
alleged,  and  this  he  the  said  John  Doe  prays  may  be  inquired  of  by 
the  country,  etc.^ 

ee.  Payment. 

(ad)  Due  Landlord' s  Assignee, 

Form  No.  1 2  7  i  9  .» 

Michael  Sheehan  ) 

ats.  >•  In  the  Court  0/  Common  Pleas, 

Woodward  Abra?ns  and  J.  E.  Cochran.  ) 
And  the  plaintiff  as  to  the  defendants'  plea  of  avowry  says: 
I  St.   (JPlea  of  not  in  arrear.) 

2nd.  (^Plea  of  no  relation  of  landlord  and  tenant.) 
3rd.   That  on  th.&  first  day  of  May,  1868,  a  certain  Henry  Schofield 
and  Susan,  his  wife,  leased  to  this  plaintiff,  certain  premises  on  Pratt 

1.  A  plea  of  no  rent  in  arrear  admits  the  taking  of  the  said  goods  and  chat- 

the  demise  as  laid  in  avowry.     Alex-  tels,  in  the  said  place  in  which,  etc.,  \.o 

ander  v.  Harris,  4  Cranch  (U.  S.)  299.  be  just  because  he  says,  that  no  part 

See  also  Lewis  v.  Payn,  4  Wend.  (N.  Y.)  of  the  said  supposed  rent,  in  the  said 

423;  Hill  V.  Miller,  5  S.  &  R.  (Pa.)  355.  avowry  mentioned,  was  or  is  in  arrear 

Precedent.  —  In   Howard   v.  Ramsay,  from    the    said    \Robert\    to    the    said 

7  Har.  &  J.  (Md.)    113,  a  similar  plea  Mary,  in  manner  and  form  as  the  said 

(replication)    may    be    found,    which,  Mary  hath  in  her  said  avowry  in  that 

omitting  the  formal  parts,  is  as  follows:  behalf  alleged;  and  this   he,   the  said 

"  And  for  further  plea  in  this  behalf,  Robert,  prays   may  be  inquired  of  by 

by  leave  of  the  Court  here  first  had  and  the  country." 

obtained,  according  to  the  form  of  the         2.  See   also,    supra.  Form  No.  12715, 

statute  in  such   case   made   and   pro-  and  notes  thereto. 

vided,   the  said  Robert  says,  that  the        3.  This  is  the   substance  of  the  plea 

said  Mary,   by  any  thing  in  her  said  of    payment    pleaded    in    Abrams    v. 

avowry  contained,  ought  not  to  avow  Sheehan,  40  Md.  446. 
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Street,  in  Baltimore  city,  for  the  term  of  ten  years,  reserving  a  yearly 
rent  of  twelve  hundred  dollars,  payable  in  monthly  instalments  of  one 
hundred  dollars.  That  by  the  terms  of  said  lease,  which  was  duly 
executed,  acknowledged  and  recorded,  the  receipt  of  either  of  the 
said  lessors  was  made  sufficient  for  the  payment  of  any  money.  That 
afterwards,  to  wit:  on  or  about  the  28th  day  of  November^  i870,  said 
Henry  Schofield,  with  the  full  knowledge,  consent  and  approbation  of 
said  Susan,  and  acting  for  her  and  himself,  for  value  received, 
assigned  to  a  certain  Robert  Fowler,  the  rent  mentioned  in  said 
avowry,  and  directed  this  plaintiff  to  pay  said  rent  to  said  Fotvler, 
which  assignment  or  order  was  accepted  by  this  defendant — of  all  of 
which  proceedings  the  said  avowants  had  ^knowledge  and  notice.  That 
afterwards,  the  said  avowants  with  notice  and  knowledge  as  afore- 
said, took  from  said  Schofield dixxd.  wife,  a  mortgage  of  said  premises; 
which  mortgage  was  afterwards  foreclosed,  and  the  property  was  sold 
under  these  proceedings  and  was  purchased  by  said  avowants,  with 
notice  and  knowledge  as  aforesaid.  Whereupon,  the  said  defendant 
says,  that  the  one  hundred  and  ninety-Jive  dollars  of  said  rent  named 
in  said  avowry,  was  not  due  and  in  arrear  to  the  said  avowants,  but 
to  said  Robert  Fowler;  and  this  he  is  ready  to  verify,  etc. 

Oliver  Ellsworth,  Attorney  for  defendant. 

'  ipb)   To  Ground  Landlords 

Form  No.  12720. 

(2  Chit.   PI.  (3d  Am.  from  2d  Lond.  ed.)  680.) 
(Commeitcing  as  in  Form  No.  12715,  and  continuing  down  to  *)  because 
he  saith  that  the  said  Richard  Roe  from  the  ^rst  day  oi  January,  a.  d. 

I  1.  Precedent  of  a  plea,  pleading  pay-  W.  Fletcher  (the  defendant),  but  the 
ment  of  ground-rent  to  the  original  said  ^,  Z^-^cA^r  then  and  there  refused 
landlord,  interposed  by  the  tenant  to  to  pay  the  same;  whereupon  the  said 
an  avowry  for  rent,  is  set  out  in  Saps-  Duke  afterwards,  and  before  the  said 
ford  V.  Fletcher,  4  T.  R.  511,  as  follows:  time  when,  etc.,  demanded  the  payment 
"3dly,  that  William  /^/if/f/^if/- (deceased)  of  the  said  arrears  of  rent  from  the  said 
in  his  life-time  and  at  the  time  of  his  W.  Brookes,  as  the  occupier  of  the  said 
death,  and  the  said  William  Fletcher  dwelling  house,  and  threatened  to  dis- 
(the  defendant)  from  the  time  of  his  train  upon  the  goods  and  chattels  in 
death  until  and  at  the  said  time  when,  and  upon  the  said  dwelling  house  and 
etc.,  held  the  said  dwelling  house  in  premises;  whereupon  the  said  W. 
which,  etc.,  with  the  appurtenances  as  Brookes  in  order  to  prevent  the  said 
tenants  thereof  to  the  Z)«/^^  tT/Pt^r/ZaM^/,  goods  and  chattels  in  and  upon  the 
at  and  under  the  yearly  rent  of  £,^  said  dwelling  house  and  premises  from 
of  lawful  money  of  Great  Britain,  to  be  being  distrained,  long  before  the  said 
paid  at  the  four  most  usual  feasts  or  time  when,  etc.,  to  wit,  on  the  ^jr/;4  day 
days  of  payment  of  rent  in  the  year,  of  December  lygo,  paid  to  the  said  Duke 
that  is  to  say,  etc.,  by  even  and  equal  the  said  £20,  the  rent  aforesaid,  so 
portions.  And  that  before  the  said  being  in  arrear,  and  unpaid  as  afore- 
time when,  etc..  £20  of  the  said  last  said;  and  so  the  plaintiff  says  that 
mentioned  rent  for  four  years,  ending  nothing  of  the  said  £20  of  the  rent 
at  the  feast  of  Nativity  of  our  Lord  aforesaid  was  in  arrear  to  the  said  W. 
Christ  lygo,  became  due  and  in  arrear  Fletcher  (the  defendant),  in  manner 
from  the  said  William  Fletcher  (the  and  form  as  the  said  W.  Fletcher  (the 
defendant)  to  the  said  Duke.  And  defendant)  hath  above  in  his  said 
thereupon  the  said  Duke,  at  the  said  avowry  alleged;  and  this  the  plaintiff, 
feast  of,  etc.,  demanded  payment  of  the  etc.,  wherefore,  etc." 
arrears  of  the  said  rent  from  the  said 
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\W8,  and  from  thence  for  a  long  space  of  time,  to  wit,  from  thence 
until  and  upon  the  first  day  of  January,  a.  d.  \%10,  held  the  said 
dwelling-house,  in  which,  etc.,  as  tenant  thereof,  to  one  John  Smith, 
at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  or  sum  of 
four  hundred  pounds,  of  lawful,  etc.,  to  be  paid  at  \.\i^four  most  usual 
feast  days,  or  days  of  payment  of  rent  in  the  year,  that  is  to  say,  etc., 
(^Here  enumerate  the  quarterly  days  of  payment^,  by  even  and  equal  por- 
tions. And  the  said  John  Doe  further  saith,  that  before  the  said 
time  when,  etc.,  to  wit,  on  the  first  day  of  April,  a.  d.  i809,  and  on 
divers  other  days  and  times  between  that  day  and  the  ^rj/ day  of 
January,  a.  d.  xMO,  divers  sums  of  money  of  the  said  yearly  rent,  in 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
ol  four  hundred  Y>ovLVids,  of  like  lawful  money,  became  and  were  due 
and  in  arrear  from  the  said  Richard  Roe  to  the  said  John  Smith;  and 
thereupon  the  said  John  Smith  on  divers  days  and  times,  after  the 
said  several  days  and  times  when  the  said  several  sums  of  money 
so  due  and  in  arrear  as  aforesaid,  and  before  the  said  time  when,  etc., 
required  payment  of  the  said  several  sums  of  money  so  due  and  in 
arrear  as  aforesaid,  of  the  said  John  Doe,  as  being  the  occupier  of 
the  said  dwelling-house  in  which,  etc.,  and  thereupon  the  S2i\d  John 
Doe,  in  order  to  prevent  the  goods  and  chattels  at  the  said  several  times 
being  in  the  said  dwelling-house  in  which,  etc.,  from  being  distrained, 
at  the  said  several  times  when,  etc.,  when  the  said  John  Doe  was  so 
required  as  aforesaid,  paid  the  said  several  sums  of  money  so  due 
and  in  arrear  from  the  said  Richard  Roe  to  the  said  John  Smith  as 
aforesaid,  which  said  several  sums  of  money,  so  paid  Ijy  the  said 
John  Doe  to  the  said  John  Smith  as  aforesaid,  greatly  exceed  the 
amount  of  the  rent  due  and  in  arrear  from  him  the  said  John  Doe  to 
the  said  Richard  Roe  in  manner  and  form  as  the  said  Ricliard  Roe 
hath  above  in  his  said  [avowry]  in  that  behalf  alleged,  and  this  the 
said  John  Doe  is  ready  to  verify,  wherefore  inasmuch  as  the  said 
Richard  Roe  hath  above  acknowledged  the  taking  of  the  said  goods 
and  chattels,  in  the  said  place  in  which,  etc.,  he,  the  said  John  Doe, 
prays  judgment  and  his  damages  by  reason  of  the  taking  and 
unjustly  detaining  thereof,  to  be  adjudged  against  him,  etc. 

ff.  Tenant  Evicted. 

Form  No,  i  2  7  2 1 . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  682.) 

{Commencing  as  in  Form  No.  12715,  and  continuing  down  to  *) 
because  he  saith  that  the  said  Richard  Roe,  after  the  making  of  the 
said  demise  in  the  said  first  avowry  mentioned,  and  before  any  part 
of  the  said  rent  therein  mentioned,  became  due  or  in  arrear,  to  wit, 
on  \.h.t  first  day  of  October,  a.  d.  iWO,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  force  and  arms,  etc.,  entered  into  a  certain 
messuage  or  dwelling-house,  parcel  of  the  said  demised  premises  in 
the  said  avowry  alleged  to  have  been  demised,  in  and  upon  the  pos- 
session of  him  the  said  John  Doe  thereof,  and  him,  the  said  John  Doe, 
from  his  possession  thereof,  ejected,  expelled,  put  out  and  amoved, 
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and  kept  and  continued  the  sdiid  John  Doe  so  ejected,  expelled,  put 
out  and  amoved  from  his  possession  thereof,  from  thence,  until  and 
upon  and  after  the  ssdd  first  day  of  October,  a.  d.  i%60.  And  this  he, 
the  said  John  Doe^  is  ready  to  verify,  wherefore  {continuing  and  con- 
cluding as  in  Form  No.  12720). 

(Jf)  To  Cognizance.^ 

aa.  That  Defendant  was  Not  Bahjfp. 

Form  No.  12722. 

(2  Chit  PI.  (3d  Am.  from  2d  Lond.  cd.)  680.) 

{Title  of  court  and  cause  as  in  Form  No.  127 IS.) 

And  the  said  John  Doe,  as  to  the  said  cognizance  of  the  said  John 
Smith,  saith  that  the  said  John  Smith,  by  reason  of  anything  by  him  in 
that  cognizance  above  alleged,  ought  not,  as  bailiff  of  the  said  Richard 
Roe,  to  acknowledge  the  taking  of  the  said  goods  and  chattels,  in  the 
said  place  in  which,  etc.,  and  justly,  etc.,  because  he  saith  that  the  said 
John  Smith,  at  the  said  time  when,  etc.,  was  not  the  bailiff  of  the 
said  Richard  Roe,  in  manner  and  form  as  he  the  said  John  Smith  hath 
above  in  his  said  cognizance  in  that  behalf  alleged,  and  this  he  the 
said  John  Doe  prays  may  be  inquired  of  by  the  country,  etc. 

bb.  Tender  and  No  Rent  in  Arrear.' 

Form  No.  12723. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  681.) 

{Title  of  court  and  cause  as  in  Form  No.  12715.) 

And  the  said  John  Doe,  as  to  the  said  cognizance  of  the  said  John 
Smith  by  him  above  made,  saith  that  the  ssa^John  Smith  ought  not 
by  reason  of  anything  in  that  cognizance  alleged,  to  acknowledge 
the  taking  of  the  said  goods  and  chattels  in  the  said  place  in  which, 
etc.,  and  justly,  etc.,  because  as  to  the  sum  of  one  hundred  pounds, 

1.  Cognizance.  —  In  pleading  by  way  issued,  so  that  a  sale  could  be  right- 
of  cognizance,  which  should  show  not  fully  made  under  it;  and  such  aver- 
only  that  the  officer  was  justifiable  in  ments  would  be  necessary  even  if  the 
making  the  seizure,  but  also  that  he  facts  were  fully  stated  in  the  warrant, 
had  a  legal  right  in  virtue  of  the  war-  Asbell  v.  Tipton,  i  B.  Mon.  (Ky.)  300. 
rant,  and  oi  the  right  of  the  plaintiff  But  in  relying  upon  a  warrant  in 
therein,  to  have  a  return  of  the  goods  pleading  merely  as  a  justification  of 
for  the  purpose  of  making  sale,  if  an  the  seizure,  an  officer  is  not  bound  to 
officer  relies  upon  a  distress  warrant  aver  the  fact  that  the  land  was  situated 
which  does  not  state  that  it  was  issued  in  a  particular  county,  because  the 
by  a  justice  of  the  county  in  which  the  warrant  itself,  not  being  void  on  its 
land  lies,  such  cognizance  is  insuffi-  face,  forms  a  complete  justification,, 
cient,  for  it  is  incumbent  on  such  an  whether  the  facts,  the  existence  of 
officer  to  aver,  and,  if  denied,  to  prove,  which  it  authorized  him  to  presume, 
not  only  that  rent  was  in  fact  due,  for  did  in  truth  exist  or  not.  Asbell  v. 
which  the  justice's  warrant  issued,  but  Tipton,  i  B.  Mon.  (Ky.)  300. 
also  that  the  other  facts  existed  which  2.  Plea  of  tender  to  an  avowry  need 
were  necessary  to  show  that  this  par-  not  say  tout  temps  prist.  Hunter?'.  Le 
ticular  justice's  warrant  was  rightfully  Conte,  6  Cow.  (N.  Y.)  728. 
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parcel  of  the  said  rent  in  the  said  cognizance  alleged  to  be  due,  and 
in  arrear,  and  unpaid  from  the  S3\6.  John  Doe  to  the  sz\d  Richard  Roe, 
the  said  John  Doe  saith  that  no  part  of  the  said  sum  of  one  hundred 
pounds  at  the  said  time  when,  etc.,  was  in  arrear  in  manner  and  form 
as  the  said  John  Smith  hath  in  his  said  cognizance  above  alleged, 
and  this  he  the  said  John  Doe  prays  may  be  inquired  of  by  the 
country,  etc.  And  as  to  the  sum  of  one  hundred  pounds,  residue  of 
the  said  rent  or  sum  of  two  hundred  pounds,  in  the  said  cognizance 
alleged  to  be  due  and  in  arrear  and  unpaid  from  the  said  John  Doe  to 
the  said  Richard  Roe,  the  said  John  Doe  saith  that  after  the  said  feast 
day  of  St.  Michael  the  Archangel,  a.  d.  i2,02,  and  before  the  said 
time  when,  etc.,  to  wit,  on  the  tenth  day  of  December,  in  the  year 
aforesaid,  at,  etc.,  aforesaid,  he,  the  said  John  Doe,  tendered  and 
offered  to  pay  to  the  said  Richard  Roe  (or  to  John  Brown,  then  and 
there  being  the  bailiff  of  the  said  Richard  Roe,  and  by  him  duly  authorized 
to  receive  the  said  rent  and  make  the  said  distress),  the  said  sum  of  one 
hundred  pounds,  which  the  said  Richard  Roe  then  and  there  refused 
to  accept  and  receive  of  and  from  him  the  said  John  Doe,  and  that 
after  the  said  tender  and  before  the  said  distress  was  so  made  and 
taken  as  aforesaid,  no  request  or  demand  of  the  said  sum  of  one  hun- 
dred pounds  was  ever  made  by  or  on  the  behalf  of  the  said  Richard 
Roe,  and  this  {continuing  and  concluding  with  a  verification  as  in  Form 
No.  12720). 

b.  By  Third  Person. 

Form  No.  12724.' 

(Miss.  Anno.  Code  (1892),  §  2532.) 

State  of  Mississippi,  \ 
Adams  County.  ) 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  of  the  said  county, 
John  Smith  makes  oath  that  certain  property,  to  wit:  ^^-^Z  bales  of 
cotton  {or  whatever  the  property  maybe),  distrained  for  rent  by  Charles 
Hatch,  a  constable  of  said  county,  by  virtue  of  an  attachment  for 
rent  in  favor  of  Richard  Roe  against  John  Doe,  are  the  property  of 
affiant  and  not  the  property  of  John  Doe,  nor  held  in  trust  for  his 
use,  in  any  manner  whatsoever;  and  are  not  liable  to  such  distress. 

John  Smith. ^ 

Sworn  to  and  subscribed  before  me  the  tenth  day  of  October,  a.  d. 
\Z88. 

Abraham  Kent,  J.  P. 

2.  Answer  of  Landlord  to  Rule  on  Sheriff  for  Money 
Collected  on  Distress  Warrant. 

Form  No.  12725.* 
(Precedent  in  Crine  v.  Davis,  68  Ga.  139.) 

1.  Mississippi.  —  Anno.  Code  (1892),  2.  This  is  an  answer  on  a  money  rule 
§  2533  et  seq.  See  another  form  in  brought  against  a  sheriff  who  had  levied 
Wheeler  v.  Dixon,  51  Miss.  550.  on  certain  goods  of  respondent's  tenant 
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"1  Rule   Nisi   on    Sheriff  for 

[John  A.  Davis  as  receiver  for  Welch         money  collected  on  Dis- 

dr'  Bacon,  i      tress  Warrant    issued 

against  [      from  Dougherty  Superior 

M.  Crine  and  C.  J.  Daniel,  partners  using        Court,  April  Term,  i8<?i. 

the  firm  name  of  Crine  <5r*  Daniel.         I  Amount  Levied,  %156.00. 

J  Answer  to  Rule,]^ 
And  now  come  respondents  M.  Crine  and  C.  J.  Daniel,  using  the 
firm  name  of  Crine  &'  Daniel,  and  in  answer  to  the  rule  nisi  served 
upon  them  in  the  case  above  stated  say,  that  they  claim  the  money 
referred  to  in  said  rule  under  and  by  virtue  of  a  distress  warrant  sued 
out  by  them  against  the  said  Jas.  Johnson  and  one  Peter  Austin, 
returnable  to  the  April  term  of  the  superior  court  of  said  county, 
i8^i.  That  said  distress  warrant  is  based  upon  the  contract  for  the 
rent  of  the  Crine  &'  Daniel  place,  situated  on  the  east  side  of  Flint 
river,  for  the  year  of  i8<?i,  which  said  contract  was  dated  December  20th, 
iS80,  whereby  the  sa\d  jas.  Johnson  and  Peter  Austin  undertook  and 
promised  to  pay  respondents  IJf  bales  of  lint  cotton,  to  class  low  mid- 
dling, and  said  cotton  to  be  picked,  packed  and  delivered  to  said 
Crine  6^  Daniel  in  Albany,  Ga.,  which  said  cotton  is  of  the  value  of 
six  hundred  and  thirty  dollars;  and  respondents  further  answering 
say,  that  before  and  at  the  time  of  entering  into  said  contract  of  rent 
with  the  said  Johnson  ^  Austin,  respondents  had  an  Agreement  and 
understanding  with  Welch  (Sr*  Bacon,  the  payees  in  said  mortgage,  in 
which  the  said  Welch  er*  Bacon,  in  consideration  that  respondents 
would  enter  into  said  contract  of  rent,  agreed  and  promised  respond- 
ents that  their  said  mortgage  should  in  no  case  interfere  with  them 
in  the  collection  of  their  rent;  the  said  Welch  ^  Bacon  urged  the 
respondents  to  rent  said  place  to  said  Johnson  6^  Austin,  saying  that 
they  would  not  break  them  up,  but  would  run  them  and  see  the  rent 
paid,  and  that  no  claim  of  theirs  should  come  in  conflict  with  respond- 
ent's claim  for  rent;  and  that  upon  the  faith  of  this  promise  and 
assurance  of  Welch  &"  Bacon,  respondents  did  rent  said  place  as 
aforesaid.  Respondents  show  further  that  said  tenants  were  seek- 
ing to  remove  and  were  actually  removing  their  goods  from  the 
premises,  and  because  the  said  Welch  6^  Bacon  and  their  successor, 
the  said  Jno.  A.  Davis,  receiver  aforesaid,  refused  to  run  them  and 
threatened  to  foreclose  their  mortgage  aforesaid  against  them  in 
violation  of  their  agreement  aforesaid ;  and  that  thereupon  respond- 
ents sued  out  their  distress  warrant  and  caused  the  same  to  be  levied 
upon  the  property  of  said  tenants;  and  that  the  said  receiver  who 
stands  in  the  place  of  Welch  6^  Bacon,  as  aforesaid,  had  proceeded 
to  foreclose  said  mortgage;  and  that  the  property  levied  upon  under 
said  mortgage  foreclosure  is  the  property  levied  upon  by  virtue  of 

to   satisfy  respondent's  lien   for  rent,  the    distress    for    rent.     It   was    held 

and  held  the  proceeds  of  the  levy.    The  that  the  mortgagees  in  this  case  were 

money  in  the  hands  of  the  sheriff  was  estopped  from  claiming  the  fund  in  the 

claimed  by  the   receiver  of   Welch  &  hands  of  the  sheriff  to  the  exclusion  of 

Bacon,  by  reason  of  a  mortgage  which  the  distress  warrant, 

had  been  given  to  Welch  &  Bacon   by  1.  The  matter  enclosed  by  [  ]  will  not 

the  tenant,  and  which  was  older  than  be  found  in  the  reported  case. 
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respondents'  distress  warrant.  They  insist  that  the  said  Welch  a* 
Bacon^  and  the  said  receiver  who  is  their  successor,  and  who  received 
said  mortgage  after  the  maturity  thereof,  are  estopped  from  setting 
up  said  mortgage  in  opposition  to  respondents'  claim  for  rent. 

[Oliver  Ellsworth,  Attorney  for  Respondents.]^ 


IV.  LIEN  FOR  RENT.2 

1.  Proceeding's  to  Enforce  Lien, 
a.  Affidavit.' 


1.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case. 

2.  In  General.  —  This  subject  is  par- 
tially treated  under  the  title  Attach- 
ment, ETC.,  vol.  2,  p.  303.  See  Form 
No.  3210  et  seq.  See  also,  generally, 
the  title  Liens,  post. 

For  statntes  concerning  landlord's 
liens  and  their  enforcement  see  vol.  2, 
p.  816,  note  2,  and  the  following: 

Alabama.  —Civ.  Code  (1896),  §  2703 
etseq. 

Arizona.  —  Laws  (1895),  No.  56,  §  4. 

Florida.  —  Rev.  Stat.  (1892),  §  1764 
et  seq. 

Georgia. —  2  Code  (1895),  §  2795  et  seq. 

Illinois,  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  80,  par.  31  et  seq. 

Indiana.  —  Horner's  Stat.  (1896), 
§  5224  et  seq. 

Iowa.  — Code  (1897),  §  2992  et  seq. 

Kansas,  —  Gen.  Stat.  (1897).  c.  121, 
§  26  et  seq. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2234  et  seq. . 

North  Carolina.  — Code  (1883),  §  1754. 

South  Carolina.  —  Rev.  Stat.  (1893), 
§  2S12  etseq. 

Tennessee,  — Code  (1896),  §  5301. 

Texas.  —  Rev.  Stat.  (1895),  §  3235  et 
seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5957  et  seq. 

In  Georgia,  the  landlord  has  a  special 
lien  for  rent  on  crops  made  on  land 
rented,  which  takes  effect  from  the  date 
of  maturity  of  the  crops,  and  he  has  a 
general  lien  for  rent  on  the  property  of 
the  debtor  liable  to  levy  and  sale,  which 
takes  effect  from  the  time  of  levy  of  a 
distress  warrant.  Both  liens  are  en- 
forced by  a  distress  warrant,  and  an 
affidavit  to  secure  such  warrant  need 
contain  no  different  allegation  in  the 
one  case  than  in  the  other.  2  Ga.  Code 
(1895),  §§  2795-2797;  Colclough  V.  Ma- 
this,  79  Ga.  394.  See  Forms  Nos.  7709, 
^^l^et  seq. 


In  Illinois  (Starr  &  C.  Anno.  Stat.. 
(1896),  c.  80,  par.  35),  no  affidavit  is  filed. 
The  proceedings  when  lien  is  in  danger- 
are  like  those  in  ordinary  cases  of  dis- 
tress and  commence  with  a  warrant. 

In  Indiana,  a  lien  exists  on  tenant's 
crop  for  rent,  which  rent,  if  tenant 
refuse  or  neglect  to  pay  or  deliver  the 
landlord  such  rent  when  due,  may  be 
enforced  by  sale  of  such  crop  in  the 
same  manner  as  lien  of  a  chattel  mort- 
gage containing  a  power  to  sell.  Hor- 
ner's Stat.  (1896),  g  5224. 

In  Kansas,  the  affidavit  to  enforce 
lien  on  crop  shall  state  that  there  is  due 
from  the  defendant  to  the  plaintiff 
a  certain  sum,  naming  it,  for  rent  of 
farming-lands,  describing  the  same, 
and  that  the  plaintiff  claims  lien  on 
the  crop  made  on  such  land.  Gen. 
Stat.  (1897),  c.  121,  §  30. 

In  New  Mexico,  a  lien  is  given  upon 
the  property  of  the  tenant  which  re- 
mains in  the  house  rented.  It  is  not 
enforced  by  affidavit,  but  a  landlord 
may,  after  the  debt  for  which  lien  is 
claimed  becomes  due  and  payable, 
serve  the  tenant  with  a  written  notice, 
setting  forth  the  amount  of  indebted- 
ness, and  stating  that  if  the  same  is  not 
paid  within  ten  days  after  the  service 
of  said  notice  the  property  will  be  ad- 
vertised and  sold  to  satisfy  said  indebt- 
edness. Comp.  Laws  (1897),  §§  2234, 
2240.  This  procedure  is  like  the  pro- 
cedure in  the  case  of  other  liens  and  is 
described  under  the  title  Liens. 

In  Tennessee  {Code.  (1896),  §  5301),  the 
code  provides  that  the  lien  may  be  en- 
forced "by  original  attachment  issued 
on  affidavit  that  the  rent  is  due  and  un- 
paid, or  before  due  on  affidavit  that  the 
defendant  is  about  to  remove  or  sell 
the  crop." 

3.  Bequisites  of  Affidavit,  Generally.  — 
For  the  formal  parts  of  an  affidavit  in 
a  particular  jurisdiction  ,  see  the  title 
Affidavits,  vol.    i,  p.  548.     For  the 
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formal  parts  of  an  affidavit  for  an  at- 
tachment in  a  particular  jurisdiction 
see  the  title  Attachment,  etc.,  vol.  2, 
P-  303- 

By  Whom  Made  —  Generally.  —  See  list 
of  statutes  cited  supra,  note  2,  p.  136. 

By  Agent,  —  An  affidavit  may  be 
made  by  agent,  but  the  court  in  Nolen 
V.  Royston,  36  Ark.  561,  leaves  it  in 
doubt  whether  or  not  he  is  required  to 
give  any  reason  why  he  instead  of  the 
landlord  made  it.  The  affidavit  in  that 
case  read  in  part  as  follows:  "  1,  John 
A.  Brown,  as  agent  iox James  B.  Nolen, 
who  is  a  non-resident  of  the  state  of 
Arkansas,"  etc.  It  was  based  upon 
section  4803  of  the  statute,  which  does 
not  make  necessary  any  statement  in 
the  affidavit  by  agent  of  his  reasons. 
The  question  in  dispute  was  this:  Did 
section  5743,  which  provides  that  "  an 
affidavit  may  be  made  by  the  agent  or 
attorney  of  the  party  if  the  party  is  ab- 
sent from  the  county  or  is  mentally 
incapable  of  taking  an  oath  or  is  phys- 
ically unable  to  attend  before  the  court 
or  appear  for  the  purpose  of  making 
affidavit,  in  which  cases  the  affidavit 
shall  state  the  reason  and  that  the 
affiant  is  the  agent  or  attorney  of  the 
party,"  modify  section  4803  ?  The  trial 
court  held  that  it  did.  The  full  bench 
did  not  decide  the  question,  but  re- 
versed the  decision  of  the  trial  court  on 
the  ground  that,  assuming  the  conten- 
tion of  the  defendant  to  be  a  sound  one, 
still  the  trial  court  erred  in  not  allow- 
ing an  amendment  to  rectify  the  insuf- 
ficiency. 

By  Landlord" s  Transferee.  —  2  Ga. 
Code  (1895),  §  2798,  provides  that  a 
written  contract  for  rent  may  be  trans- 
ferred by  written  agreement  before  the 
maturity  of  the  crops,  so  as  to  give 
transferee  a  special  lien  upon  them  at 
their  maturity.  In  such  a  case  the 
affidavit  of  foreclosure  shall  contain  a 
recital  of  the  fact  of  transfer,  and  such 
other  allegations  as  are  necessary  in 
the  foreclosure  of  special  liens  by 
landlords. 

Information  and  Belief.  —  An  affidavit 
based  upon  information  and  belief  is 
not  sufficient,  unless  the  facts  upon 
which  the  belief  is  founded  are  stated 
and  warrant,  if  true,  a  prima  facie 
belief.     Baum  v.  Bell,  28  S.  Car.  201. 

An  allegation  that  affiant  "  has  rea- 
son to  fear  and  does  believe  that  the 
debtor  has  disposed  of,  or  is  about  to 


dispose  of,  his  crops,  the  effect  of  which 
would  defeat  his  lien,"  is  not  an  allega- 
tion of  information  and  belief.  Baum 
V.  Bell,  28  S.  Car.  201. 

A  statement  by  defendant  to  affiant 
that  he  had  the  sum  of  three  hundred 
and  twenty-five  dollars  in  his  pocket 
for  the  payment  of  the  rent,  but  that  he 
would  not  pay  it  until  he  was  required 
by  law  to  do  so,  does  not  show  a  fact 
sufficient  to  warrant  a  prima  facie 
belief.     Baum  v.  Bell,  28  S.  Car.  201. 

An  affidavit  may  be  positive  in  form 
and  yet  may  be  really  based  upon  in- 
formation and  belief.  See,  for  example, 
the  affidavit  in  Sharp  v.  Palmer,  31  S. 
Car.  444,  where  there  was  a  positive 
statement  that  defendant  was  "about 
to  sell  and  dispose  of  said  crops  subject 
to  said  lien  and  to  defeat  the  same." 
This  was  held  to  be  positive  in  form 
only,  "  for  to  say  that  a  person  is  about 
to  do  a  given  act  is  nothing  more  than 
to  express  a  belief  that  the  person  in- 
tends to  do  such  act." 

But  in  Audenreid  v.  Hull,  45  Mo. 
App.  202,  it  was  held  that  the  facts  set 
out  in  the  affidavit  may  be  stated  on  in- 
formation and  belief,  actual  or  positive 
knowledge  not  being  necessary. 

Selationship  of  landlord  and  tenant  must 
exist,  and  that  it  did  in  fact  exist  when 
the  supplies  were  furnished  must  ap- 
pear in  affidavit  of  foreclosure.  Eve  v. 
Crowder,  59  Ga.  799. 

Kind  of  Bent  Claimed  —  Generally.  — 
See,  generally,  list  of  statutes  cited 
supra,  note  2,  p.  136. 

For  Which  No  Lien  Exists.  —  Plain- 
tiff's right  to  an  attachment  to  secure 
and  enforce  his  lien  for  rent  is  not  af- 
fected or  impaired  by  his  including  in 
his  affidavit  a  demand  for  which  he  had 
no  lien  on  the  crops.  Kurtz  v,  Dunn, 
36  Ark.  648. 

Including  Advances  and  Supplies.  — 
Same  affidavit  may  contain  both  claims. 
Blanchard  v.  Raines,  20  Fla.  467.  But 
the  affidavit  must  give  the  amount  of 
each  claim  which  constitutes  the  aggre- 
gate demand,  otherwise  the  affidavit 
will  be  fatally  defective.  Dougherty  v. 
Kellum,  3  Lea  (Tenn.)  643. 

Including  Rent  Due  and  Rent  Not  Due. 
—  In  Gross  v.  Goldsmith,  4  Mackey 
(D.  C.)  126,  an  affidavit  for  two  months' 
rent,  one  of  which  was  not  due,  did  not 
contain  the  averment  required  by  stat- 
ute as  to  rent  not  yet  due,  namely,  that 
the   tenant   was   about   to  remove  his 
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goods,  etc.  It  was  held,  however,  that 
the  attachment  was  good  for  that  part 
in  respect  to  which  it  could  properly 
issue. 

Itomized  aocoant  of  supplies  fonuBhed 
need  not  appear  in  affidavit.  It  is 
enough  to  specify  amount  due.  How- 
ever, if  amount  is  disputed,  the  proceed- 
ing then  becomes  a  suit  in  court,  and 
the  judge  might,  upon  motion,  require 
plaintiff  to  attach  an  itemized  account. 
Jones  V.  Eubanks,  86  Ga.  6i6. 

But  in  Jones  v.  Walker,  44 Tex.  200,  it 
was  held  that  the  affidavit  must  inform 
the  defendant  "  of  the  date  and  items 
of  the  account  or  nature  and  character 
of  the  demand  upon  which  he  is  sued." 
Jones  V.  Walker,  44  Tex.  200. 

In  Tenn.  Code  (1896),  §  5304,  it  is  pro- 
vided that  the  landlord  may  have  a  lien 
for  necessary  supplies,  provided  an  ac- 
count of  such  necessary  supplies  is  kept 
as  the  articles  are  furnished  and  is  sworn 
to  before  the  enforcement  of  the  lien. 
Because  of  this  section  it  is  necessary 
for  the  affidavit  to  aver  "that  an  ac- 
count of  the  necessary  supplies  was 
kept  as  the  articles  were  furnished,  and 
the  account  must  be  sworn  to  before  or 
at  the  ti  me  of  suing  out  the  attachment. " 
As  to  the  account  itself,  "  any  note  or 
memorandum,  even  on  a  loose  sheet  of 
paper,  if  made  at  the  time  the  articles 
were  furnished,  would  meet  the  require- 
ments of  the  act."  Dougherty  v.  Kel- 
lum,  3  Lea  (Tenn.)  643. 

Amoont  Dae  most  be  Stated.  —  An  al- 
legation that  A  was  indebted  to  B  for 
twelve  hundred  bushels  of  cotton-seed, 
without  any  statement  whatever  as  to 
their  value,  was  held  fatally  defective. 
Segler  v.  Coward,  24  S.  Car.  119. 

But  the  amount  due  for  rent  and 
supplies  need  not  be  exactly  stated. 
An  allegation  to  the  effect  that  defend- 
ant was  justly  indebted  to  plaintiff  in 
the  sum  of  fifty-five  dollars,  "  more  or 
less,"  was  held  sufficient  as  to  certainty 
of  debt.  Dougherty  v.  Kellum,  3  Lea 
(Tenn.)  643. 

Bate  When  Bent  Became  Dae.  —  In 
Payne  v.  Stovall,  67  Miss.  514,  an  affi- 
davit for  two  hundred  and  fifty  dollars, 
rent  alleged  to  be  in  arrear,  and  two 
hundred  and  fifty  dollars  for  supplies 
advanced,  during  the  year  1887,  fol- 
lowed by  an  allegation  that  the  term 
commenced  on  January  i  and  ended 
on  November  i,  1887,  was  objected  to 
because  it  did  not  show  date  when  rent 
and  supplies  became  due.  This  objec- 
tion was  held  frivolous. 


Demand  and  Befoial  to  Pay.  —  If  the 

ground  of  attachment  be  that  the  rent 
and  advances  or  either  are  due  and 
unpaid,  affidavit  must  allege  demand 
and  refusal  to  pay  the  same.  Ala.  Civ. 
Code  (1896),  §  2708.  See  also  vol.  2,  p. 
817,  note  3. 

And  an  allegation  that  the  amount 
of  the  advance  "is  due  and  unpaid 
and  that  after  demand  made  by  affiant 
the  said  Jim  Hugely  refuses  or  fails  to 
pay  it,"  has  been  held  to  show  suffi- 
ciently that  the  demand  was  made  after 
the  maturity  of  the  debt.  Reese  v. 
Rugely,  82  Ala.  267.  But  an  allegation 
as  follows:  "And  deponent  further 
says  that  each  of  the  aforesaid  several 
sums  are  due  and  the  defendant  has 
failed  and  refused  after  demand  made 
to  pay  the  same,"  has  been  held  insuffi- 
cient, on  the  ground  that  "it  fails  to 
aver  a  demand  for  the  rent  after  the 
maturity  of  the  debt."  Fitzsimmons 
V.  Howard,  69  Ala.  590.  The  court  in 
Reese  v.  Rugely,  82  Ala.  267,  com- 
menting on  the  decision  in  Fitzsim- 
mons V.  Howard,  69  Ala.  590,  says 
that  "  the  maturity  of  the  claim  was 
averred  in  the  affidavit  in  the  present 
tense  while  the  past  tense  is  used  in 
stating  the  refusal  or  failure  to  pay 
after  demand.  The  averment  of  the 
demand  was  in  the  form  of  recital  from 
which  it  could  not  be  implied  that  it 
was  made  after  the  debt  became  due. 
The  affidavit  might  be  true,  and  the 
demand  made  when  it  was  not  the  duty 
of  the  tenant  to  pay.  But  here  the  affi- 
davit uses  the  words  of  the  statute, 
with  an  immaterial  transposition.  We 
are  not  authorized  to  exact  greater  cer- 
tainty or  more  special  averments  than 
the  statute  prescribes." 

Form  of  demand,  whether  "by  note, 
account  or  otherwise"  (see  Tenn.  Code 
(1896),  §  5299),  need  not  be  specified  in 
the  affidavit.  Dougherty  v.  Kellum,  3 
Lea  (Tenn.)  643. 

Disposition  of  Crops  —  Generally.  —  An 
affidavit  which  contains  a  simple  state- 
ment that  the  defendant  refused  to  pay 
what  the  plaintiff  alleged  to  be  due  is 
not  sufficient.  It  must  further  appear 
that  defendant  was  about  to  sell  or  dis- 
pose of  his  crop,  or  that  he  had  done 
or  was  about  to  do  something  else 
which  would  defeat  the  lien.  Segler  v. 
Coward,  24  S.  Car.  119. 

An  allegation  that  "  said  F.  M.  Mix- 
son  has  sold  a  portion  of  crop  and  that 
said  F.  M.  Mixson  has  refused  to  pay 
said  sum  of  one  hundred  dollars,  with 
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intent  to  defeat  this  lien,"  was  con- 
sidered sufficient  in  Mixson  v,  Holley, 
26  S.  Car.  256.  See  also  Leonard  v. 
Brockman,  46  S.  Car.  128. 

"  Portion  of  Crop. ' '  —  The  averment 
"that  the  defendant  has  removed  a 
part  of  the  property  from  the  premises 
without  paying  said  note "  is  not  a 
good  substitute  for  the  averment  "  that 
the  defendant  had  removed  a  portion 
of  the  crop  from-  the  premises  without 
the  consent  of  the  plaintiff,"  because  it 
neither  states  that  it  was  the  crop  which 
was  removed  nor  that  what  was  re- 
moved was  without  the  consent  of 
landlord.  Rogers  v.  Cooper,  33  Ark. 
406. 

Threat  to  Dispose  of  Crop.  —  An  al- 
legation, as  follows,  "that  said  George 
Wycoff  has  disposed  of  the  oats  and 
castor  beans,  crop  grown  on  such  place, 
and  threatens  to  dispose  of  the  corn 
crop,  so  as  to  endanger,  hinder  and 
delay  plaintiff  in  the  collection  of  her 
rent,  and  she  believes  that  unless  an 
attachment  be  issued  she  will  lose  her 
rent,"  was  held  insufficient,  because  a 
threat  to  dispose  of  the  crop  is  not 
made  a  cause  of  attachment.  An  at- 
tempt is  specified  as  a  cause,  but  a 
threat  to  do  a  thing  is  much  less  than 
an  attempt  to  do  it.  The  same  allega- 
tion was  objected  to  because  there  was 
nothing  to  show  that  the  rent  was  en- 
dangered so  far  as  the  castor  beans 
and  oats  were  concerned,  but  the  court 
considered  that  from  the  entire  allega- 
tion it  might  be  fairly  said  that  the 
rent  was  endangered  by  the  disposal  of 
either  the  oats,  castor  beans  or  corn. 
Ford  V.  Wycoff,  73  Mo.  App.  144. 

"  IVithout  the  consent  of  the  landlord" 
is  a  material  averment,  and  if  it  be 
shown  that  the  landlord  consented  to  a 
removal  of  the  crops  the  attachment 
proceedings  will  fall  to  the  ground. 
Webb  V.  Arnold,  52  Ark.  358. 

Iignring  or  Harassing.  —  The  use  in 
an  affidavit  of  the  above  words,  instead 
of  the  statutory  words  "vexing  or 
harassing,"  was  held  not  to  affect  its 
sufficiency.  Biesenbach  v.  Key,  63 
Tex.  79. 

Not  Exempt  from  Execution.  —  It  need 
not  affirmatively  appear  in  the  affidavit 
that  goods  upon  which  lien  is  claimed 
are  not  exempt  from  execution.  It  is 
enough  that  they  are  sworn  to  be  sub- 
ject to  lien.  The  Richmond  v.  Cake, 
I  App.  Gas.  (D,  C.)  447. 


Failure  to  Sign  Jurat.  —  Upon  a  mo- 
tion to  dismiss  a  writ  of  attachment  be- 
cause a  justice  of  the  peace  did  not 
sign  the  jurat  of  the  affidavit,  the  court 
permitted  the  justice  to  affix  his  name 
in  open  court  upon  his  statement  that 
the  oath  had  been  duly  administered 
to  and  taken  by  the  affiant  and  that 
he,  the  justice,  had  inadvertently  neg- 
lected to  sign  the  jurat.  Hartsell  v. 
Myers,  57  Miss.  135. 

Amendments  are  allowed  in  matters  of 
substance,  Richards  v.  Bestor,  90  Ala. 
352.  As  to  what  are  matters  of  sub- 
stance, see  Staggers  v.  Washington,  56 
Ala.  225. 

In  Rogers  v.  Cooper,  33  Ark.  406,  an 
affidavit  for  money  due  upon  a  prom- 
issory note,  for  rent,  corn  furnished, 
and  a  judgment  due,  which  failed  to 
state  how  much  of  the  note  was  for 
rent,  and  also  failed  to  state  that  the 
defendant  had  removed  a  portion  of 
the  crop  from  the  premises  without  the 
consent  of  the  plaintiff,  was  allowed  to 
be  amended. 

Amendment  to  an  affidavit  to  enforce 
a  special  lien  on  crops  was  held  proper 
in  Freeny  v.  Hall,  93  Ga.  706. 

Consult  also,  generally,  the  title 
Amendments,  vol.  i,  p.  712. 

Precedents.  —  An  affidavit  is  set  out 
in  Yarnall  v.  Haddaway,  4  Harr.  (Del.) 
437.  It  is,  however,  defective,  "as 
not  showing  such  a  holding  by  the  de- 
fendant as  would  entitle  plaintiff  to  a 
remedy  by  distress;  for  not  showing 
the  amount  of  the  annual  rent  and 
when  payable,  as  well  as  for  not  show- 
ing in  whose  behalf  it  is  made." 

In  Baum  v.  Bell,  28  S.  Car.  20l, 
while  the  affidavit  as  set  out  is  de- 
fective in  one  or  two  respects,  such 
defects  are  pointed  out  by  the  court 
and  it  is  shown  how  the  affidavit  may 
be  remedied  so  as  to  be  sufficient. 

See  also  precedents  of  affidavits  in 
Blanchard  v.  Raines,  20  Fla.  467;  Rome 
R.  Co.  V.  Chattanooga,  etc..  R.  Co.,  94 
Ga.  422;  McLean  v.  McLean,  73  Ky.  167. 

For  other  forms  of  such  an  affidavit, 
in  Delaware,  see  Form  No.  3212;  in 
Kentucky,  see  Form  No.  3214;  in  AfiS' 
sissippi,  see  Form  No.  3215;  in  Missouri, 
see  Form  No.  3216;  in  Texas,  see  Form 
No.  7792. 

1.  Alabama.  —  Civ.  Code  (1896),  § 
2709.  See  also,  generally,  supra,  note 
2,  p.  136;  and  Form  No.  3210  and 
notes  thereto. 
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(Precedent  in  Nelson  v.  Webb,  54  Ala.  436.)' 
[(^Commencement  as  in  Form  No.  2528')]^  Samuel  H.  Webb  was 
justly  indebted  to  him  (Nelson)  as  special  administrator  of  A.  Salt- 
marsh,  deceased,  in  the  sum  of  two  thousand  and  fifty  dollars  for  rent 
of  lands  belonging  to  said  estate,  for  the  year  i87i,  and  that  said 
Webb  has  removed  a  part  of  the  crops  raised  on  said  rented  lands, 
without  affiant's  consent,  and  that  the  attachment  is  not  sued  out  for 
the  purpose  of  vexing  or  harassing  the  said  Samuel  H.  Webb. 
^Concluding  with  signature  and  jurat  as  in  Form  No.  2528.y]^ 

Form  No.  12727.* 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1634,  No.  61.) 
(Venue  and  title  of  court  and  cause  as  in  Form  No.  2532.') 
The  ^laiiviXX^,  John  Doe,  states  that  the  defendant,  ^/V^ar^ ^^<r,  is 
justly  indebted  to   him  in  the  sum  of  two  hundred  dollars  for  rent 
during  the   year   xWJf.  of  the  plaintiff's  farm,  situated  in  Franklin 
county;  that  said  sum  was  due*  on  the  first  day  oi November,  i894, 
and  is  payable  in  money;*  that  said  Richard  Roe  has  produced  on  said 
farm  during  said  year  a  crop  of  corn  and  cotton,  which  is  now  on 
said  farm,  and  that  the  plaintiff  has  a  lien  on  said  crop  for  said  rent. 
The  said  plaintiff  further  states  that  said  Richard  Roe  is  about  to 
remove  said  corn  and  cotton  from  said  farm  without  paying  said  rent 
(or  has  removed  said  corn  and  cotton,  or  some  portion  thereof,  from  said 
farm  without  the  plaintiff's  consent).     Wherefore,  he  prays  for  a  writ 
of  attachment,  and  for  judgment  for  said  sum  and  costs. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  November,  xS9j^ 

Abraham  Kent,  J.  P. 
Form  No.  12728.* 
(Precedent  in  Wallach  v.  Chesley,  2  Mackey  (D.  C.)  214.; 
[(Venue  and  title  of  court  and  cause  as  in  Form  No.  821.')^ 
Personally  appeared,  Susan  L.  Wallach,  the  plaintiff  in  the  above 
entitled  cause,  and  makes  oath  that  she  is  the  plaintiff,  and  that  the 
defendants,  Annie  R.  Chesley,  Mary  C.  Chesley,  and  Catherine  Harris, 
are  tenants  under  a  lease  as  set  forth  in  the  declaration,'  and  that  the 
moneys  she  claims  therein  to  become  payable  to  her  by  the  defend- 
ants, is  for  the  rent  of  the  said  premises,  which  will  become  due  on 
the   15th  day  ol  February,   iS82,  exclusive  of   all  set-offs  and  just 

1.  The  form  of  this  a£5davit  was  not  time  it  became  or  will  become  due 
objected  to,  should   be  stated,     Sand.  &   H.    Dig. 

2.  The  matter  to  be  supplied  within     Ark.  (1894),  p.  1634. 

[]  will  not  be  found  in  the  reported  case.         6.  District  of  Columbia.  —  Cogley's 

3.  Arkansas.  —  Sand.  &  H.  Dig.  Dig.  (1894),  p.  78,  §  15.  See  also,  gen- 
(1894),  §§  4802,  4803.  See  also,  gen-  erally,  supra,  note  2,  p.  136;  and  Form 
erally,  supra,  note  2,  p.  136;  and  Form  No.  3213  and  notes  thereto. 

No.  3211  and  notes  thereto.  Justice  of  the  peace  may  issue  attach- 

4.  If  the  rent  is  not  dne,  the  time  when  ment.  Gross  z'.  Gold§mith,  4  Mackey 
it  will  become  due  should  be  stated.  (D.  C.)i26.  This  question  was  left  in 
Sand.  &  H.  Dig.  Ark.  (1894),  p.  1634.  doubt  in  Wallach  v.  Chesley,  2  Mackey 

5.  Not  Payable  in  Money.  —  If  there  (D.  C.)  209. 

was  an  agreement  to  receive  a  portion        7.  Form  No.  12736,  infra,  is  substan- 
of  the  crop  for  rent,  its  value  and  the     tially  the  declaration  referred  to. 
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ground  of  defense,  and  to  secure  which  the  plaintiff  has  a  tacit  lien 
upon  the  personal  chattels  of  the  defendants,  and  that  the  defendants 
[are  about  to  remove]^  all  said  personal  chattels  off  the  premises, 
and  are  about  to  sell  some  part  of  the  same. 
\{Signature  and  jurat  as  in  Form  No.  821.'^ 

Form  No.  12729.' 
(Precedent  in  Monday  v.  Elmore,  27  S.  Car.  127.) 
State  of  South  Carolina^  \ 
County  of  Laurens.  \ 

James  A.  Monday,  plaintiff, 

V. 

Berry  Elmore,  Lura  C.  Elmore,  defendants. 

Personally  appeared  before  me,  D.  W.  Anderson,  [magistrate]  for 
the  said  county  and  for  the  said  State,  James  A.  Monday,  who,  being 
duly  sworn,  says:  That  he,  with  his  wife,  Amanda  S.  Monday,  did 
rent  to  Berry  Elmore  and  Lura  C.  Elmore  a  certain  tract  of  land  in 
the  said  county  and  said  State,  for  the  year  18^^,  to  be  used  for 
farming  purposes  during  the  said  current  year,  taking  a  lien  note  to 
further  secure  the  payment  of  said  rents.  That  sixty  dollars  of  the 
said  rent  is  now  justly  due  the  said  plaintiff,*  and  that  the  said  Berry 
Elmore  and  Lura  C.  Elmore  positively  refuse  to  pay  him  the  said 
rent,  and  [are]  actually  disposing  of  said  crops' subject  to  lien,  and  to 
defeat  the  same  to  the  great  injury  of  deponent.  Wherefore  he 
prays  that  a  warrant  may  be  issued  to  seize  said  crop. 

James  A.  Monday. 

Sworn  to  and  subscribed  before  me,  this  2d  day  of  November,  1S86. 

D.  W.  Anderson,     (seal) 

[Magistrate],  L.  C. 

(2)  For  Supplies  and  Advances. 

Form  No.  12730.* 

(Precedent  in  Gunter  v.  DuBose,  77  Ala.  326.)* 
^(Commencement  as  in  Form  No.  3210)Y  tha.t  John  IV.  DuBose  is 

1.  The   words  enclosed   by   [  ]    will  in  which  the  defendant  has  not  yet  re- 

not  be  found  in  the  reported  case.     In  moved  his  personal  chattels, 

their  place  is  an  allegation  that  defend-  2.  The  matter  to  be  supplied  within 

ant  has  removed  all  personal  chattels  []  will  not  be  found  in  the  reported  case, 

from  the  premises  and  is  about  to  sell  a  3.  South  Carolina. — Rev.  Stat.  (1893), 

part  of  the  same.     The  court  said  that  §§   2517,    2518.     See    also,    generally, 

the  aflSdavit  was  not  sufficient  to  au-  supra,  note  2,  p.  136. 

thorize  an  attachment  under  the  statute,  4.  The    wife     having    died,    in    this 

on  the  ground  that  an  attachment  will  case  it  was  held  not  necessary  that  it 

not  lie  where  the  debt  is  not  due,  if  the  should   appear  from  the  affidavit  that 

defendant    has    already   removed    the  the  plaintiff  was  the  surviving  payee, 

chattels,  but  only  when  the  defendant  is  and  for  that  reason  entitled  to  collect 

about  to  remove  op  sell  all  or  some  part  the  rent. 

of  them.     By  striking  out,  in  the  affi-  6.  Alabama. — Civ.    Code    (1896),    §§ 

davit  passed    upon    by   the  court,  the  2703,  2708,   2709.     See  also,  generally, 

words    "have   removed"    and    insert-  supra,    note   2,  p.  136;  and   Form  No. 

ing  the  words  "  are  about  to  remove,"  3210  and  notes  thereto, 

the  affidavit  is  sufficient  to  meet  a  case  6.  The  affiant  in  this  case  asked  leave 
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justly  indebted  to  him,  the  said  W.  A.  Gunter^  in  the  sum  of  twelve 
hundred  dollars,  after  allowing  all  just  off-sets  and  discounts,  for 
advances  [for  the  year  \%82\}-  made  by  affiant  to  said  DuBose,  who 
was,  at  the  time  of  making  said  advances,  a  tenant  of  land  owned  by 
said  W.  A.  Gunter\  that  said  advances  were  for  moneys  advanced  by 
affiant  to  said  DuBose,  for  the  sustenance  or  well-being  of  said 
DuBose  or  his  family,  and  for  preparing  the  ground  rented  by  said 
DuBose  from  affiant  for  cultivation,  and  for  cultivating,  sowing, 
handling  and  preparing  the  crop  for  market;  and  also  for /^«r  mules 
advanced  by  affiant  to  said  DuBose,  to  enable  him  to  make  a  crop  on 
said  rented  premises,  which  said  mules  were  of  the  value  oi  five  hun- 
dred dollars;  and  at  the  time  of  obtaining  all  of  said  advances,  the 
said  DuBose  was  in  the  possession,  as  tenant  of  affiant,  of  that  certain 
plantation  in  Montgomery  county  known  as  the  "Z>/-.  Lucas  planta- 
tion" which  was  the  property  of  said  affiant,- and  which  said  DuBose 
was  then,  still  is,  and  has  all  the  time  been  holding,  as  the  tenant  of 
affiant;  and  that  %z\di  DuBose  has  removed  a  part  of  the  crop  from 
said  rented  premises,  without  paying  the  amount  due  for  said 
advances,  and  without  the  consent  of  his  said  landlord;  and  that  this 
attachment  is  not  sued  out  for  the  purpose  of  vexing  or  harassing 
the  said  defendant,  or  other  improper  motive. 

[(Concluding  with  signature  and  jurat  as  in  Form  No.  SSlO.y]'^ 

Form  No.  12731.* 

(Precedent  in  Lawrence  v.  Hix,  74  Ga.  408.)* 

[(Venue  and  commencement  as  iti  Form  No.  7709.') 

Personally  appeared  before  me  John  Doe,  a  member  of  the  firm  of 

to   amend   his  aflSdavit  by  adding  an  an    affidavit    containing   the    jurisdic- 

averment  that  the  advances  were  made  tional  averments,  and  including  such 

during  the  years  1880,  1881   and  1882.  balance  in  the  aggregate  amount  speci- 

This  he  was  not  allowed  to  do.     The  fied  as  due  for  advances  made  towards 

upper  court   on   this  question  held  as  making   the    crop   of    the   succeeding 

follows:    "The   proposed    amendment  year,  is  sufficient  to  cover  and  embrace 

was  unnecessary.    Section  3469  of  code  such    balance."      See    also    Reese    v. 

[which  is  in  substance  section  2705  of  Rugely,  82  Ala.  267. 

the  code  of  1896],  provides,  'Whenever  1.  The  matter  enclosed  by  [  ]  is  in- 

the   tenant   fails   to   discharge  his  in-  serted    to    make    the    affidavit     more 

debtedness  for  rent  and  advances,  and  definite.       Without     it    the     form     is 

continues  his  tenancy  under  the  same  sufficient,    however,  the  court   having 

landlord,  the  balance  so  due  for  rent  held   on  this  point  that  the  necessary 

and  advances  shall  be  held  as  so  much  and   reasonable   implication    was  that 

advanced    by     the    landlord    towards  the  advances  were  made  for  the  year 

making  the  crop  of  the  succeeding  year,  1882,   the  affidavit  having  been  made 

for  which  a  lien  shall  attach  upon  the  December  30,  1882. 

crop,  and   continue   upon  the   articles  2.  The  matter  to  be  supplied  within 

advanced.'     The  effect  of  the  statute  is  []  will  not  be  found  in  the  reported  case, 

to  make  the  balance  due  for  advances  3,  Georgia.  —  2  Code  (1895),  §§  2800, 

of  the  preceding  year  a  new  advance,  2S16.     See  also,  generally,  supra,  note 

the  same  as  an  advance  of  money,  or  2,  p.  136. 

other  thing  of  value,  towards  making  Justice  of  the  peace  has  jurisdiction 
the  crop  of  the  succeeding  year.  While  to  receive  application  if  the  amount 
it  is  the  better  practice  to  state  the  claimed  be  under  one  hundred  dollars, 
facts  respecting  the  advances  of  the  2  Ga.  Code  (1895),  ^  2816. 
preceding  year,  and  that  a  balance  is  4.  This  affidavit  was  held  to  be  in  sub- 
undischarged  and  due,  which  laps  over,  stantial  compliance  with  the  statute. 
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N.  V.  6^  M.  Lawrence^  who  being  duly  sworn  says]^  that  Jno.  WhitCy 
of  the  962nd  dXsAx'xcX,  G.  M.,oi  said  county,  was  and  is  the  tenant  for 
the  year  iS82  of  said  N.  V.  dr*  M.  Lawrence,  he  having  cultivated 
the  lands  of  said  N.  V.  (Sr*  M.  Lawrence  under  a  contract  of  rent  by 
which  said  White  pays  to  said  firm  one-third  oi  the  corn  and  o?ie-fourth 
of  the  cotton  grown  on  said  lands;  that  during  said  year,  and  while 
the  relation  of  landlord  and  tenant,  as  aforesaid,  existed,  the  said 
N.  V.  &•  M.  Lawrence  furnished  to  said  White  supplies  and  articles 
necessary  for,  and  to  enable  the  making  of  said  crop,  to-wit,  one  mare, 
for  the  sum  of  %85,  for  which  amount  said  firm  claims  a  landlord's 
lien  on  the  portion  of  said  crops,  corn  and  cotton  belonging  to 
said  White;  that  said  amount  is  due  and  unpaid;  and  that  since  the 
same  became  due,  the  said  N.  V.  <5r*  M.  Lawrence  have  demanded 
payment  of  the  same  from  said  White,  which  he  refused,  and  still 
refuses  to  make;  and  that  this  proceeding,  by  affidavit  to  foreclose 
said  lien,  is  begun  within  ^twelve  months  from  the  time  the  said  sum 
became  due. 

\^John  Doe. 
(Jurat  as  in  Form  No.  77(?9.)]^ 


b.  Claim. 

Form  No.  12732.' 

John  Doe,  claimant, 

against 

Richard  Roe. 

Notice  is  hereby  given  that  John  Doe,  of  Thurston  county,  state  of 
Washington,  claims  a  lien  upon  crops  grown  during  the  year  i8<?7  on 
premises  situate  {describing  premises'),  in  said  county,  said  premises 
being  held  by  said  Richard  Roe,  of  said  John  Doe,  under  a  recorded 
lease  for  the  term  of  one  year  from  the  ^rst  day  oi  January,  a.  d. 
i887,  at  a  rent  of  six  hundred  dollars,  payable  in  money,  in  monthly 
instalments  oi  fifty  dollars  each,  on  the  first  day  of  every  month  until 
paid,  commencing  on  the  first  day  of  February,  a.  d.  i8^7. 

And  the  said  John  Doe  says  that  the  monthly  instalments  payable  in 
November  and  December,  iS87,  and  January,  iS98,  are  due  and  unpaid; 
that  the  lease  has  expired  and  that  forty  days  have  not  passed  since 
its  expiration. 

Wherefore  claimant  claims  a  lien  upon  said  crops  for  the  sum  of 
one  hundred  and  fifty  dollars,  pursuant  to  the  provisions  of  Ballinger's 
Annotated  Codes  and  Statutes  of  Washington,  section  four  thousand 
five  hundred  and  fifty-seven. 

1.  The  matter  supplied  and  to  be  sup-  within  forty  days  after  the  expiration 
plied  within  [  ]  will  not  be  found  in  the  of  the  term  or  at  the  expiration  of  each 
reported  case.  year  of  the  lease  for  which  any  lands 

2.  Washington. —  Under  Ballinger's  were  demised,  with  the  county  auditor 
Anno.  Codes  &  Stat.  (1897),  §  5959f  of  the  county  in  which  such  demised 
proceedings  to  enforce  landlord's  lien  lands  are  situate.  The  lien  shall  exist 
on  crops  are  not  commenced  by  affi-  only  when  the  lease  has  been  recorded 
davit,  "but  by  claim    filed   for   record,  and  shall  be  enforced  by  a  civil  action 
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State  of  Washington^  \ 
County  of  Thurston.  \^^' 

John  Doe^  being  first  duly  sworn,  on  oath  says,  that  he  is  the 
person  named  in  the  foregoing  claim,  has  hear4  the  same  read, 
knows  the  contents  thereof  and  believes  the  same  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  January^ 
A.  D.  1888. 

Abraham  Kenty  Justice  of  the  Peace. 

c.  Writ  or  Warrant.' 

Form  No.  12733.* 

(Precedent  in  Hopkins  v.  Pedrick,  75  Ga.  707.) 
Georgia  —  Brooks  County. 

To  the  sheriff,  his  deputy,  constable  or  county  court  bailiff  of  said 
county: 
J.  F.  Pedrick  having  made  oath  before  me^  that  Z.  T.  Pedrick  is 
indebted  to  him  in  the  sum  of  %138.75  for  the  rent  for  the  year  18^4 
of  the  farm  of  the  said  J.  F.  Pedrick^  situated  in  said  county,  6  1-2 
miles  north  of  Quitman,  and  between  the  farms  of  D.  D.  Sinclair  and 
J.  B.  Underwood.  These  are,  therefore,  to  command  you  that  you 
levy  on  and  sell,  as  provided  [by]*  law,  a  sufficiency  of  the  crops  of 
said  Z.  T.  Pedrick,  raised  and  grown  during  the  year  i8<?^  upon  the 
lands  rented,  as  aforesaid,  to  make  the  sum  of  $138.75  and  costs  [of] 
this  proceeding,  and  have  you  the  said  sums  [together  with  this  writ, 
with  your  return  thereon,  showing  how  you  have  executed  the  same, 

in  the  same  manner,  as  near  as  may  be,  tenant  of  A,  may  be  levied  upon.     Agee 

as  provided  in  Ballinger's  Anno.  Codes  v.  Mayer,  71  Ala.  88. 

&  Stat.  (1897),  §  5940.  For  forms  of  writs  or  orders  in  such 

1.  Bequisites  of  Writ,  etc..  Generally. —  cases  see  Forms  Nos.  3220  (Arkansas), 

For  the  formal  parts  of  a  writ  in  a  par-  3221    to   3223   (District   of    Columbia), 

ticular  jurisdiction  see  the  titleW  rits.  7722  (Georgia),    3224  (Kentucky),  3225 

For   the   formal  parts  of  a  writ  of  at-  (Mississippi),  3226  (Virginia),  3227  (West 

tachment   in   a   particular  jurisdiction  Virginia). 

see  the  title  Attachments,  vol.  2,  p.  Defective  return  of  writ  is  no  cause  for 

303.  discharge  of  attachment.     It   may  be 

Statutory  Provisions.  —  See  list  of  stat-  amended  according  to  the  facts.     Kurtz 

utes  cited  supra,  note  2,  p.  136.  v.  Dunn,  36  Ark.  648. 

Levy  on  Crops  Only. —  A   writ  com-  Landlord's  Bond.  —  For  forms  of  bond 

tnanded  sheriff  "  to  attach  so  much  of  or  undertaking  on  the  part  of  the  land- 

the  estate  of  the  said  £.  C.  Ellis  as  will  lord  in  such  cases  see  Forms  Nos.  3217 

be  sufficient   to   satisfy  the   said   debt  to  3219. 

and  costs."     It  was  held  that  the  at-  Notice  to  Tenant.  —  A  form  of  notice 

tachment  should  direct  a  levy  on  the  to  tenant  that  an  attachment  has  been 

crops  only,  but  if  directed  against  the  made  and  that  the  property  will  be  sold 

estate  generally  it  is  abatable  merely,  is  set  out  in  Form  No.  3228. 

and  a  levy  on  property  other  than  the  2.  Georgia. — 2  Code  (1895),  §§  2800, 

crops   grown  on  rented  premises  will  2816.     See  also,  generally,  supra,  note 

be  set  aside.     Ellis  v.  Martin,  60  Ala.  i,  this  page. 

394.     See  also  De  Bardelebenf.  Crosby,  3.  Form  of  affidavit  on  which  this 

53  Ala.  363.  warrant  was  issued  is  set  out  in  Form 

Levy  on  TTnder-tenant's  Crops.  —  Under  No.  7715. 

a  mandate  of  a  writ  which  runs  against  4.  The  words  enclosed  by  [  ]  will  not 

the  crops  of  A,  the  crops  of  B,  an  under-  be  found  in  the  reported  case. 
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at  the  February  term  of  the  County  Court  of  said  county,  to  which 
court  this  warrant  is  hereby  made  returnable.     Hereof  fail  not. 
Witness  my  hand  and  seal  this  the  twenty-ninth  day  of  December^ 

W.  B.  Bennett,  J.  C.  C.  B.  C.     (seal)]i 

d.  Affidavit  of  Tenant.' 

Form  No.  1 2  7  3  4  .^ 
(Precedent  in  Johnstone  v.  Manigault,  13  S.  Car.  403.) 

To  T.  W.  Dickinson,  Esq.,  Sheriff,  Georgetown  county: 

Dear  Sir:  —  You  will  please  take  notice  under  the  provisions  of 
Section  3  of  "An  act  entitled  an  act  to  secure  landlords  and  persons 
making  advances,"  approved  March  4th,  1878,  that  the  amount 
claimed  by  Mrs.  A.  L.  Johnstone  as  due  by  me  to  her  for  rent,  and 
for  which  claim  you  have  seized  and  sold  a  portion  of  my  crop,  is 
not  justly  due  to  her,  and  that  the  proceeds  of  such  sale  are  to  be 
held  by  you  as  provided  in  said  act. 

Herewith  is  served  upon  you  the  affidavit  required  by  said  section. 

A.  M.  Manigault,  Jr. 

December  20th,  iS78. 

Personally  appeared  before  me,  Arthur  M.  Manigault,  Jr.,  and 
made  oath  (being  first  duly  sworn),  that  on  December  3d,  a.  d.  i87<?, 
T.  W.  Dickinson,  sheriff  of  Georgetown  county,  levied  upon,  seized, 
and  on  December  16th,  iS78,  sold  a  portion  of  deponent's  crop  of 
rice,  on  Esterville  Plantation,  in  Georgetown  county,  upon  a  claim  of 
Mrs.  A.  L.  Johnstone,  that  the  sum  of  %100  was  due  by  this  depo- 
nent to  her  for  rent  of  the  said  plantation,  and,  upon  affidavit,  that 
deponent  was  about  to  sell  or  dispose  of  his  said  crop,  or  in  some 
way  was  about  to  defeat  the  lien  of  the  amount  so  alleged  to  be  due 
for  rent;  that  the  amount  so  claimed  is  not  justly  due  from  depo- 
nent to  the  said  Mrs.  Alice  L.  Johnstone,  and  that  she  is  not  entitled 
to  the  same;  and,  further,  that  deponent  was  not  about  to  sell  or 
dispose  of  his  crop,  or  in  any  other  way  to  defeat  the  lien  of  any 
amount  that  might  be  due  by  him  for  rent  to  any  one  soever. 

A.  M.  Manigault,  Jr. 

Sworn  to,  December  18th,  a.  d.  i875. 

[Abraham  Kent,  Magistrate.]^ 

1.  The  matter  enclosed  by  [  ]  will  amount  claimed  is  not  justly  due  under 
not  be  found  in  the  reported  case.  the  lien.     Warren  t/.  Lawton,  148.  Car. 

2.  Bequisites  of  Affidavit,  Generally.  —    476. 

For  the  formal  parts  of  an  affidavit  in  For  form  of  such  an  affidavit  on  the 

a  particular  jurisdiction   see   the   title  part  of  the  tenant,  in  Mississippi,  see 

Affidavits,    vol.   i,   p.    548.     For  the  Form  No.  3230. 

formal  parts  of  an  affidavit  in  attach-  For    form    of     affidavit     under    the 

ment  in  a  particular  jurisdiction   see  Georgia  statutes  see  Form  No.  7717. 

the  title  Attachments,  etc.,  vol.  2,  p.  Petition  to  remove  attachment  in  such 

303.  cases  is  set  out  in  Form  No.  3231. 

Statutory    Provisions.  —  See    list    of  3.  South  Carolina.  —  Rev.  Stat.  (1893), 

statutes  cited  supra,  note  2,  p.  136.  ^  2517,   provides  that  where  a  sheriff 

Alleging  Bent  Not  Due.  —  An  affidavit  having  a  crop,  under  a  warrant  sued 

is  sufficient  which  is  to  the  effect  that  out  to  enforce  a  landlord's   lien,    has 
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e.  Bond  of  Tenant.* 
Form  No.  12735.' 

(Precedent  in  Cavender  v.  Ward,  28  S.  Car.  470.) 
Whereas  T.  S.  Cavender  has  levied  by  attachment  on  two  bales  of 
cotton,  alleging  that  the  defendant  owes  him  seventy-four  dollars  for 
rent  and  supplies  due;  and  whereas  the  said  W.  H.  Ward  denies  that 
he  owes  the  said  Cavender  anything  for  rent  or  supplies,  and  desires 
the  possession  of  said  two  bales  of  cotton,  which  is  now  in  the  pos- 
session oi  J.  H.  Tay/or,  trisd  justice:  Know  all  men  by  these  presents, 
that  we,  IV.  If.  Ward  and  Joab  Cotton,  are  held  and  firmly  bound  unto 
T.  S.  Cavender  \n  the  penal  sum  oi  one  hundred  and  forty  doWaxs,  to 
be  paid  to  the  said  T.  S.  Cavender,  his  certain  attorneys,  executors, 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  at  Eastover  the  2Jfth  day  of  Novem- 
ber, \Z85. 

Now,  the  condition  of  this  obligation  is  such,  that  if  the  said  T.  S. 
Cavender  shall  obtain  judgment,  or  prosecute  the  above  suit  to  judg- 
ment against  the  said  W.  H.  Ward,  then  the  above  bond  shall  be  of 
full  force  and  effect,  or  else  to  be  null  and  void. 
Signed,  sealed,  and  delivered  in  the  )  W.  H.  Ward,     (seal) 

presence  of  J.  S.  Hook.  \  Joab  Cotton.       (seal) 

f.  Complaint,  Declaration  or  Petition.* 

Form  No.  12736.^ 
(Precedent  in  Wallach  v.  Chesley,  2  Mackey  (D.  C.)  20^) 
District  of  Columbia, 

County  Washington,  to  wit: 

sold  the  same  and  holds  the  proceeds  though   it  was  said  to  be  somewhat' 

of  sale,  the  tenant  may,  within   thirty  inartificially  drawn. 

days  after  such   sale,    give   notice  in  3.  Bequisites  of  Complaint,  Declaration 

writing  to  sheriff  accompanied  by  an  or  Petition,  Generally.  —  For  the  formal 

affidavit  to  the  effect  that  the  amount  parts   of   a   complaint,  declaration    or 

claimed  is  not  justly  due,  upon  which  petition  in  a  particular  jurisdiction  see 

it  shall  be  the  duty  of  the  sheriff  to  hold  the  title  Complaints,  vol.  4,  p.  1019; 

the  proceeds  of  such  sale  subject  to  the  Declaration,  vol.  6,  p.  244. 

decision  of  the   court  upon   an   issue  Statutory  Provisions.  —  See,  generally, 

which  shall  be  made  up  and  set  down  list    of    statutes    cited    supra,    note  2, 

for  trial  at  the  next  succeeding  term  p.  136. 

of  the  court  of  common  pleas  for  the  Necessity  of  Petition.  —  A  suit  on   a 

county  in  which  tenant  resides.  lien  cannot  be  prosecuted  by  affidavit 

1.  Bequisites  of  Bond  or  Undertaking,  and  warrant  merely.  Without  a  pe- 
—  See  list  of  statutes  cited  supra,  note  tition  there  is  no  foundation  for  the 
2,  p.  136.  action   and   nothing   upon   which   the 

For  form  of  bond  of  tenant  in  such  a  court  can  render  a  judgment.     Jones 

case,  in  Iowa,  see  Painter  v.  Gibson,  88  7'.  Walker,  44  Tex.  200. 

Iowa  120;  in  Mississippi,  see  Form  No.  But  in  Kurtz  v.  Dunn,  36  Ark.  648, 

3229.  a  landlord's  affidavit  filed  in  a  justice 

2.  This  bond  may  be  used  when  the  of.  the  peace's  court  was  held  to  an- 
defendant  institutes  proceedings  to  re-  swer  the  purpose  not  only  of  an  affida- 
cover  immediate  possession  of  a  crop  vit  but  of  a  complaint  as  well. 

or  crops  seized,  under  section  2522  of  4.  District  of  Columbia.  —  Cogley's 
the  S.  Car.  Rev.  Stat.  (1893),  §  2522.  It  Dig.  (1894),  p.  78,  §  15.  See  also,  gen- 
was  held  sufficient  by  the  court,   al-    erally,  supra,  note  3,  this  page. 
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In  Justice's  Court,  before  A.  C.  Richards,  one  of  the  justices  of  the 
•peace  in  and  for  the  county  and  District  aforesaid,  this  10th  day  of 
February,  \Z82,  in  the  case  of  — 
Susan  L.  Wallach,  Plaintiff,        ^ 
vs  I 

Annie  R.  Ches/ey,  Mary  C.  Chesley,  \  ^^^  ^°-  ^^''^* 
and  Catherine  Harris,  Defendants.  J 

The  plaintiff  sues  the  defendants  for  that  the  plaintiff  let  to  the 
defendants  a  certain  house  and  premises,  No.  332  Indiana  avenue, 
northwest,  in  the  city  of  Washington,  D.  C,  to  hold  from  the  15th 
day  of  October,  i881,  for  the  term  of  one  year,  at  $80  per  month, 
payable  monthly,  of  which  rent  $50  will  become  due  on  the  15th  day 
of  February,  i8^^,  to  wit,  the  rent  due  on  the  15th  day  of  February^ 
i882,  [and  the  defendants  are  about  to  remove  all  their  personal 
property  from  the  premises,  so  that  there  will  not  be  sufficient  prop- 
erty therein  to  satisfy  said  rent  when  the  same  shall  become  due  and 
payable ;]  ^  and  the  plaintiff  claims  ^0,  as  will  more  fully  appear 
by  reference  to  the  particulars  of  demand  hereunto  annexed. 

Susan  L.  Wallach. 
Particulars  of  Demand. 
Annie  R.  Chesley,  Mary  C.  Chesley, 

and  Catherine  Harris, 

To  Susan  L.  Wallach,  Dr. 
Feb.  15,  1 88 2: 

To  one  month's  rent,  due  on  the  15th  of  Fed.,  i882j  for  premises 
332  Indiana  avenue,  %80.00. 

g.  Issue  Framed.* 

Form  No.  12737.' 

(Precedent  in  Johnstone  v.  Manigault,  13  S.  Car.  403.) 

Alice  L.  Johnstone         ) 

V.  >•  Issue. 

Arthur  M.  Manigault,  Jr.  ) 

Be  it  remembered  that  on  December  3d,  iS78,  under  and  by  virtue 
of  proceedings  in  that  behalf  had  and  obtained  by  the  above-named 
Alice  L.  Johnstone,  according  to  the  requirements  of  the  statutes  in 
such  case  made  and  provided,  a  certain  quantity  of  rice  grown  upon 
Estherville  Plantation,  in  the  county  and  state  aforesaid,  by  Arthur 
M.  Manigault,  Jr.,  the  tenant  of  said  plantation,  was  seized  and  sold 

1.  An  allegation  that  the  defendants  this  case  was  sustained  by  the  court 
"have  removed"  the  property  has  on  the  ground  that  the  allegation  which 
been  stricken  out  of  the  form,  and  the  has  been  stricken  out  showed  that  pro- 
allegation  within  [  ]  inserted  in  its  ceedings  were  improperly  instituted, 
place.  The  change  is  made  because  2.  Notice  to  tenant  that  an  issue  has 
under  those  statutes  of  the  District  of  been  framed  or  filed  and  will  be  set 
Columbia  which  relate  to  landlords'  down  for  trial  is  held  to  be  unneces- 
liens,  attachment  proceedings  can  be  sary.  Nor  is  it  necessary  that  there  be 
had  (provided  rent  is  not  due)  only  when  an  order  of  the  court  framing  an  issue, 
a  tenant  is  about  to  remove  property  Johnstone  v.  Manigault,  13  S.  Car.  403. 
and  not  when  he  has  already  done  so.  3.  South  Carolina.  —  Rev.  Stat.  (1893), 
A  motion  to  quash  the  proceedings  in  §§  2517,  2522. 
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by  the  sheriff  of  Georgetown^  to  pay  the  sum  of  %'700,  the  rent  of  said 
plantation  for  the  year  i87<?,  to  the  said  Alice  L.  Johnstone,  the  land- 
lord of  the  said  Arthur  M.  Manigault,  Jr.,  and  the  assignee  of  said 
rent.  That  upon  such  sale  the  said  rice  brought  the  sura  of  $7^7.^(?, 
which  is  now  in  the  hands  of  the  sheriff. 

That  the  said  sheriff  ought  to  pay  over  the  said  proceeds  of  sale, 
or  so  much  as  might  be  necessary  to  extinguish  the  said  rent  to  the 
said  Alice  L.  Johnstone,  but  he  refuses  to  do  so,  alleging  that  said 
Arthur  M.  Manigault,  Jr.,  did,  within  thirty  days  after  such  sale, 
give  him  notice  in  writing,  accompanied  by  an  affidavit,  to  the  effect 
that  the  amount  claimed  is  not  due,  and  that  he  holds  the  proceeds 
of  said  sale  subject  to  the  decision  of  the  court,  upon  the  issue  thus 
raised  between  the  said  Alice  L.  Johnstone  and  the  said  Arthur  M. 
Manigault,  Jr.  And  the  said  Alice  L.  Johnstone,  in  fact,  says  that 
under  the  seizure  and  sale  aforesaid,  and  the  statutes  in  such  case 
made  and  provided,  she  is  entitled  to  the  net  proceeds  of  said  sale, 
or  so  much  thereof  as  will  be  necessary  to  extinguish  the  said  rent, 
notwithstanding  the  said  notice  and  affidavit  of  said  Arthur  M. 
Manigault,  Jr. 

Wherefore  she  demands  the  decision  of  the  court,  that  the  said 
sum  of  money,  or  so  much  as  may  be  necessary  to  extinguish  the  said 
rent,  be  paid  over  to  her,  together  with  her  costs. 

\R.  Dozier,  Attorney  for  Alice  L.  Johnstone^ 

h.  Judgment.' 

Form  No.  i  2  7  3  8 .» 

(Precedent  in  Tarpy  v.  Parsing,  27  Kan.  746.)* 

[(Commencement  as  in  Form  No.  11908.')]'^ 

The  court  having  heard  the  evidence  and  the  argument  of  counsel 
finds  the  following  facts; 

That  said  defendant,  Patrick  Tarpy,  is  the  tenant  of  the  said 
plaintiff,  Abraham  Per  sing;  that  in  th^  fall  oi  iS79,  the  said  Patrick 
Tarpy,  as  the  tenant  of  the  said  plaintiff,  put  in  the  twelve  acres  of 
wheat  mentioned  in  said  plaintiff's  affidavit,  said  wheat  being  upon 
the  premises  of  the  said  plaintiff,  as  set  forth  in  said  plaintiff's  affi- 
davit herein;  that  the  land  rented  by  said  Tarpy  was  farming  land; 
that  said  plaintiff  was  to  receive  from  said  Patrick  Tarpy,  as  rent  for 
said  twelve  acres,  one-third  of  the  wheat  raised  on  said  twelve  acres, 
in  the  half-bushel  that  defendant  did  not  live  upon  said  rented  land, 
but  lived  on  land  adjoining  thereto;  that  said  Tarpy  c\y.\.  and  har- 
vested said  wheat,  and  that  thereafter  said  Tarpy  removed  said  wheat 
from  said  leased  premises,  without  the  consent  of,  and  against  the 
protest  of,  said  plaintiff,  who  forbade  him  from  so  removing  it,  to  said 

1.  The  matter  supplied  and  to  be  ments  and  Decrees,  vol.  10,  p.  645. 
supplied  within  [  ]  will  not  be  found  in  8.  Kansas.  —  Comp.  Laws  (1879),  p. 
the  reported  case.  522,    §^  27;    Gen.    Stat.    (1897),    c.    I2I, 

2.  Requisites  of  Judgment.  —  For  the  §  26  et  seq. 

formal  parts  of  a  judgment  in  a  par-  4.  This  judgment  was  affirmed  on 
ticular  jurisdiction  see  the  title  Judg-    appeal. 
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Tarpy's  premises;  that  there  was  due  said  plaintiff  from  said  Patrick 
Tarpy,  at  the  time  of  the  removal  of  said  wheat  by  said  Tarpy,  as 
rent  for  said  land,  seventy-Jive  and  two-thirds  bushels  of  wheat,  of  the 
value  of  fifty-two  dollars  and  ninety-six  cents;  that  within  thirty  days 
after  the  removal  of  said  wheat  by  said  Tarpy,  said  plaintiff  attached 
all  of  said  wheat,  claiming  a  lien  thereon  for  the  amount  of  rent  then 
due,  to  wit,  the  said  sum  oi  fifty-two  dollars  and  ninety-six  cents. 

The  court  finds,  as  conclusions  of  law,  that  said  plaintiff  is  entitled 
to  recover  of  and  from  the  said  Patrick  Tarpy  the  aforesaid  sum  of 
fifty-two  dollars  and  «/«^/>'-.$-/x  cents;  that  said  plaintiff,  having  dis- 
missed as  to  the  said  defendants  Daniel  Melton  and  John  Tarpy ^  has 
a  lien  upon  all  the  crop  raised  upon  said  twelve  acres  of  land  by  said 
Tctrpy. 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court  that 
the  said  plaintiff,  Abraham  Persing,  do  have  and  recover  of  and  from 
the  said  defendant,  Patrick  Tarpy,  the  aforesaid  sum  of  fifty-two 
dollars  and  ninety-six  cents,  so  as  aforesaid  found  due,  and  costs  of 
this  suit,  and  that  the  judgment  herein  be,  and  the  same  is,  a  lien 
upon  all  the  crop  raised  upon  said  leased  premises. 

It  is  further  ordered  by  the  court,  that  said  attached  property  be 
sold,  and  the  proceeds  arising  from  the  sale  thereof  be  applied  to 
the  satisfaction  of  said  judgment  herein,  and  costs  of  this  suit. 

2.  Action  Against  Third  Person  for  Dealing  with  Property 

Subject  to  Lien. 

a.  Complaint.  > 


1.  Requisites  of  Complaint,  etc.  —  For 
the  formal  parts  of  a  complaint,  decla- 
ration or  petition  in  a  particular  juris- 
diction see  the  title  Complaints,  vol. 
4,  p.  loig;  Declarations,  vol.  6,  p.  244, 

Precedents.  —  In  an  action  on  the  case 
for  damages  by  landlord  against  a 
third  person,  who  removed  from  rented 
premises  a  piano  on  which  said  land- 
lord held  a  lien  for  rent,  a  complaint 
that  defendant,  with  notice  of  the  lien, 
removed  or  caused  the  piano  to  be 
removed  from  the  rented  premises, 
thereby  hindering  and  delaying  plain- 
tiff in  the  collection  of  'her  rent,  and 
that  by  reason  thereof  plaintiff  suf- 
fered loss  and  delay  in  the  collection 
of  her  rent,  to  her  damage  two  hun- 
dred and  fifty  dollars,  was  held  on  de- 
murrer to  show  an  actionable  wrong. 
Shepherd  v.  Taylor,  105  Ala.  507. 

A  complaint  in  McCarty  v.  Ros- 
wald,  105  Ala.  511,  alleged  that  "de- 
fendants, having  notice  of  said  lien, 
obtained  and  received  the  said  cotton 
without  the  consent  of  the  plaintiff  and 
removed  and  converted  the  same  so 
that  plaintiff  cannot  enforce  his  lien 
thereon." 


A  complaint  in  Kelly  v.  Eyster,  102 
Ala.  325,  was  in  the  following  language: 
"The  plaintiff  claims  of  the  defendant 
the  sum  of  two  hundred  AoW&rs  for  that, 
whereas  in  or  about  the  month  of  De- 
cember or  January,  l8g/,  defendant 
moved  or  caused  to  be  moved  and  con- 
verted to  his  own  useyfz/^  bales  of  cotton 
on  which  plaintiff  had  a  lien  for  rent  and 
advances.  And  plaintiff  avers  that 
defendant  had  knowledge  of  the  exist- 
ence of  such  lien  at  the  time  he  moved 
or  converted  said  cotton;  and  that  by 
said  removal  or  conversion  said  lien 
and  the  remedy  for  its  enforcement  were 
lost  to  plaintiff's  damage  t7vo  hundred 
dollars."  It  was  held  that  "  if  the  state- 
ment is  defective  at  all,  the  insuffi- 
ciency lies  in  the  manner  of  it  and  not 
in  the  matter  —  in  the  statement  of  the 
existence  of  a  lien  as  a  conclusion  of 
law  instead  of  a  statement  of  the  fact 
upon  which  the  lien  arose  and  exists; 
and  this  infirmity,  demurrer  being 
pretermitted,  was  waived  by  the  plea 
of  not  guilty:  as  the  issue  was  made, 
the  complaint,  for  all  practical  pur- 
poses, was  a  perfectly  good  one  io 
case." 
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(1)  Against  Tenant's  Factor. 

Form  No.  12739. 

(Precedent  in  Graham  v.  Seignious,  53  S.  Car.  133.)' 
[(Commencement  as  in  Form  No.  6932. y\^ 

1.  That  heretofore,  to  wit:  on  the  10th  November,  a.  d.  i895, 
the  plaintiff,  Benjamin  Gra/iam,  entered  into  a  contract  in  writing 
with  one  IV.  M.  Arant,  whereby  it  was  agreed  that  the  plaintiff  lease 
certain  lands  in  Orangeburg  County,  in  Amelia  Township,  known  as 
the  Arant  part  of  Belleville  plantation,  to  said  W.  M.  Arant,  for  the 
period  or  term  of  one  year  from  the  1st  day  of  January,  i89^,  to  the 
31st  day  of  December,  i8P^  for  the  yearly  rental  of  %BJfi,  to  be  paid 
on  or  before  15th  October,  \Z9If.\  no  part  of  which  said  sum  has  been 
paid,  except  the  sum  of  %151.Jfi,  which  sum  was  the  proceeds  of  all 
the  crops  raised  by  the  said  Arant  on  said  lands  during  said  year, 
except  \h.t  fourteen  bales  of  cotton  converted  by  the  defendant,  as 
hereinafter  alleged. 

2.  That  to  secure  the  payment  of  the  said  sum  of  money,  the  said 
\V.  M.  Arant  executed  and  delivered  in  writing  under  seal  a  lien  on 
the  crop  or  crops  which  might  be  made  on  said  lands. 

3.  That  the  said  W.  M.  Arant,  at  the  direction  and  request  of 
defendant,  and  induced  by  him,  shipped  and  delivered  to  him,  the 
said  defendant,  James  M.  Seignious,  a  factor  in  the  city  of  Charleston^ 
State  and  county  aforesaid,  fourteen  bales  of  cotton,  grown  and 
raised  on  said  lands  by  said  W.  M..  Arant,  and  under  lien  to  the 
plaintiff  herein. 

4.  That  the  said  James  M.  Seignious,  defendant  herein,  did  receive 
and  take  the  said  fourteen  bales  of  cotton  so  shipped  as  aforesaid, 
being  well  aware  of  the  lienof  this  plaintiff  thereon,  and  did  sell  and 
dispose  of  the  same,  thereby  placing  the  saXd  fourteen  bales  of  cotton 
beyond  the  reach  of  a  warrant  of  seizure ;  and  though  said  cotton,  or 
the  proceeds  of  the  sale  thereof,  has  been  demanded  of  him,  the  said 
James  M.  Seignious,  he  refuses  either  to  deliver  the  said  cotton  or  to 
pay  the  proceeds  of  sale  of  same,  to  the  damage  of  plaintiff  %500. 

[(Concluding  with  signature  and  verification  as  in  Form  No.  5932.y\^ 

(2)  Against  Tenant's  Purchaser.^ 

See  also  the  complaints  in  Thomp-  1.  In  this  case  defendant's  motion  for 

son  V.   Powell,  77  Ala.  391,  and  Ken-  a    nonsuit    was    granted    by    the    trial 

nard  v.  Harvey,  80  Ind.  37.  court.      On   appeal,    however,    it  was 

Action  on  Constable's  Bond,  —  For  form  held    that    the   presiding    judge  com- 

of  complaint  where  suit  is  brought  by  mitted  error   in   granting  the   nonsuit 

landlord   to   recover  on   a  constable's  and  the  judgment  was    reversed   and 

bond,  for  damages  caused  by  the  sale  the  case  remanded  for  a  new  trial, 

of  property  subject  to  landlord's  lien,  2.  The  matter  to  be  supplied  within 

see  Form  No.  4484.  [  ]  will  not  be  found  in  the  reported 

,     Snit  by  Alienee  of  Landlord. —  If  suit,  case. 

instead  of  being  brought  by  landlord,  3.  Statutory  provisions  exist  in  some 

is   brought   by   his   alienee,    it   is   not  states  whereby  a  person  who  has  a  lien 

necessary    that    such    alienee    should  on  crops  for  rent  may  proceed  against 

make  either  the  deed  from  landlord  or  a  purchaser  of  such  crops, 

the  assignment  of  lease  a  part  of  com-  Kansas. —  Gen.  Stat.(i897),c.  I2T,§28. 

plaint.     Kennard  v.  Harvey,  So  Ind.  37.  Tennessee.  —  Code  (1896),  §  5302. 
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(a)  In  General. 

Form  No.  12740. 
(Precedent  in  Ehrman  v.  Oats,  loi  Ala.  604.) 

\(^Title  of  court  and  cause  as  in  Form  No.  5507.)]^ 

The  plaintiff  claims  of  the  defendant  one  hundred  dollars  damages, 
for  that  plaintiff  is  the  holder  and  owner  by  transfer  of  a  rent  note 
made  by  Abner  Williams,  on  the  2Jiih  day  ol  January,  i891,  for  the 
payment  of  one  hundred  dollars,  to  F.  L.  Ashley,  for  rent  for  the  year 
i8Pi  of  thirty-five  acres  of  land  lying  in  the  county  of  Montgomery, 
Alabama,  about/our  miles  west  of  the  city  of  Montgomery,  being  part  of 
said  F.  L.  Ashley's  farm,  which  said  rent  note  was  due  on  the  15th 
of  October,  i891.  Plaintiff  avers  that  said  Williams  raised  three  hales 
of  cotton  during  the  year  iS91  on  said  rented  premises,  besides  other 
produce,  and  turned  over  said  three  bales  of  cotton  or  its  proceeds  to 
said  defendant,  without  paying  said  rent,  and  without  consent  of 
plaintiff,  and  said  defendant  received  said  cotton  or  its  proceeds  with 
notice  that  the  same  was  subject  to  a  lien^  for  said  rent;  that  said 
rent  is  unpaid  and  due,  [and  said  defendant  has  disposed  of  said  Mr^<f 
bales  of  cotton  or  its  proceeds,  by  reason  of  which  wrongful  conduct 
of  defendant  the  plaintiff  has  lost  his  lien,]^  wherefore  plaintiff  sues. 

[(^Concluding  with  signature  as  in  Form  No.  5901.')^ 

(J))  On  Promise  to  Pay  Rent. 

Form  No.  i  2  7  4 1  .* 

{Title  of  court  and  cause  as  in  Form  No.  5907.^ 

Plaintiff  claims  of  defendant  the  sum  of  two  thousand  dollars,  for 
that  on  the  twentieth  day  of  November,  i872,  Elias  F.  Harrell  via?, 
indebted  to  the  plaintiff  in  the  sum  oi  one  thousand  <\o\\aTS,  for  the 
rent  during  the  year  i872,  of  certain  lands  belonging  to  the  plaintiff, 
by  said  Harrell  rented  from  him;  and  whereas  a  crop  of  cotton  of 
the  value  of  two  thousand  dollars  was  raised  by  Harrell  on  said  land 

1.  The  matter  to  be  supplied  within  being  a  mere  conclusion  of  law.  Until 
[  ]  will  not  be  found  in  the  reported  it  appeared  that  defendant  did  not  have 
case.  cotton  or  its  proceeds,  the  lien  was  not 

2.  Knowledge  of  Lien. —  "  Well  know-  lost  and  therefore  an  action  on  the  case 
ing  the  premises  and  intending  to  de-  would  not  lie.  The  change  which  has 
prive  the  plaintiff  of  his  statutory  lien  been  made  in  the  form  meets  the  ob- 
for  the  rent  of  said  land,"  was  the  alle-  jeclion  of  the  court. 

gation  set  out  in  Lavender  v.  Hall,  60  4.  This  form  is  in  substance  the  com- 

Ala.  214.  plaint  in  Boggs  v.  Price,  64  Ala.  514. 

3.  The  words  enclosed  by  [  ]  will  It  was  there  held  that  as  "  a  purchaser 
not  be  found  in  the  form  as  set  out  in  from  a  tenant  of  crops  grown  on  rented 
the  reported  case.  They  have  been  in-  premises,  who  with  notice  of  the  lien 
serted  in  place  of  the  following  words:  of  a  landlord  removes  and  converts 
"and  plaintiff's  lien  on  ssXAthree  bales  them  so  that  the  lien  and  the  statutory 
of  cotton  has  been  lost  by  said  wrong-  remedy  to  enforce  it  are  rendered  un- 
ful  conduct  of  defendant."  These  quoted  availing,  is  liable  to  the  landlord  on  a 
words  were  held  not  sufficient  to  show  special  action  on  the  case,  *  *  *  such 
that  the  defendant  had  ever  converted  liability  is  a  sufficient  consideration  to 
or  removed  the  cotton  or  its  proceeds,  support  his  promise  to  pay  the  landlord 
the  averment  that  the  lien  had  been  lost  the  rent  due  him  from  the  tenant." 
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during  the  year  i87^,  upon  which  plaintiff  had  a  statutory  lien  as 
landlord  for  the  rent;  and  whereas  the  defendant,  well  knowing  the 
matters  aforesaid  and  that  said  rent  had  not  been  paid,  possessed 
himself  of  said  cotton  and  sold  and  disposed  of  the  same  for  the  sum 
of,  to  wit,  two  tlwusand  dollars,  and  afterwards,  to  wit,  on  the  seventh 
day  oi  January^  i873,  said  rent  still  remaining  unpaid,  the  said 
defendant,  in  consideration  of  the  matters  aforesaid  and  of  his 
liability  to  plaintiff  on  account  thereof,  undertook  and  promised  to 
pay  plaintiff  said  sum  of  one  thousand  dol\3irs;  and  plaintiff  says  that 
defendant  has  never  paid  said  rent  or  any  part  thereof  to  his  damage 
in  the  sum  of  ti£/o  thousand  dollars,  for  which  he  brings  this  suit. 
{Concluding  with  signature  as  in  Form  No.  6907.") 

b.  Answer  Denying  Knowledge  of  Lien.> 
Form  No.  12742. 

(Precedent  in  Graham  v.  Seignious,  53  S.  Car.  134.) 

[The  State  of  South  Carolina,  \  <-.^,„.^  ^^  r»^.^n„  T3j,„^ 
•■County  of  Charleston.  \  ^^^'^^  '^ ^''^^^'^ ^^'^' 

Benjamin  Graham,  plaintiff, 

against 

James  M.  Seignious,  defendant. 

The  defendant  for  answer  to  the  plaintiff's  amended  complaint^ 
herein  says:]^ 

1.  Defendant  denies  that  he  at  any  time,  or  in  any  way,  converted 
fourteen  bales  of  cotton,  or  the  proceeds  thereof,  as  alleged  in  the 
first  paragraph  of  the  amended  complaint.  As  to  the  remaining  alle- 
gations of  said  first  paragraph,  defendant  denies  any  knowledge  or 
information  sufficient  to  form  a  belief. 

2.  Defendant  denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegation  of  the  second  paragraph  of  the 
amended  complaint. 

3.  Defendant  denies  the  allegations  of  the  third  and  fourth  para- 
graphs of  the  amended  complaint. 

4.  Further  answering,  defendant  alleges  that  W.  M.  Arant  shipped 
to  this  defendant  in  the  year  \WJf,  fourteen  bales  of  cotton,  but  this 
defendant  has  no  knowledge  or  information,  sufficient  to  form  a 
belief,  as  to  whether  said  cotton  was  grown  on  lands  under  lease 
from  plaintiff,  or  that  plaintiff  had  or  has  any  lien  or  claim  upon  said 
cotton.  Defendant  alleges  that  on  19th  January,  iS94,  he  entered 
into  an  agreement  in  writing  with  the  said  IV.  M.  Arant  and  M.  A. 
Arant  to  make  advances  in  money  or  supplies  to  an  amount  not 
exceeding  %900  during  the  said  year,  to  be  used  by  said  W.  M.  Arant 
andM.  A.  Arant  in  the  cultivation  of  plantations  known  as^^ Belle- 
ville" tract,  containing  4^2  acres,  ntax  Fort  Motte,  and  also  tht  Bow- 

1.  Beqoisites  of  Answer,  etc.  —  For  the        2.  The  complaint  In  this  case  is  set 
formal  parts  of  an  answer  or  plea  in  a     out  supra,  Form  No.  12739. 
particular  jurisdiction    see    the    titles        3.  The   matter   enclosed  by  [  ]  will 
Answers  in  Code  PLEAniNG,  vol.  i,  p.     not  be  found  in  the  reported  case. 
799;  Pleas. 
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man  place,  containing  J74  acres,  near  Rowesville,  both  in  Orangeburg 
County.  Pursuant  to  said  agreement  this  defendant  did,  subsequent 
to  the  execution  thereof  and  during  said  year  i8P^  make  advances 
to  the  said  IV.  M.  Arant  and  M.  A.  Arant,  in  consideration  of  the  lien 
on  the  crop  made  during  said  year,  secured  to  him  by  said  agree- 
ment, which  said  agreement  was  duly  indexed  and  recorded  in  the 
proper  office  in  Orangeburg  County.  And  this  defendant  alleges  that 
the  said  fourteen  bales  of  cotton  were  shipped  to  him  pursuant  to 
said  agreement  and  subject  to  the  lien  thereof,  and  the  said  cotton 
was  sold  and  the  proceeds  applied  to  the  discharge  of  the  debt  of  the 
said  lienors  to  this  defendant,  pursuant  to  agreement,  leaving  said 
lienors  still  indebted  to  this  defendant,  after  exhausting  all  securities 
covered  by  said  lien,  in  the  sum  of  %381.72,  no  part  of  which  has  been 
paid  to  this  defendant.  Defendant  alleges  that  at  no  time  has  he 
been  aware  that  plaintiff  had,  or  claimed  to  have,  a  landlord's  lien 
upon  said  cotton,  or  claim  upon  or  interest  in  the  same,  and  the  first 
intimation  he  received  of  such  a  claim  from  any  source  before  the 
service  of  the  summons  herein,  was  about  a  year  after  the  sale  and 
delivery  of  the  cotton  by  this  defendant,  and  the  application  of 
the  proceeds  in  the  manner  herein  alleged. 

[Wherefore  the  said  defendant  demands  that  the  said  complaint 
be  dismissed  with  costs. 

Oliver  Ellsworth,  Attorney  for  Defendant. 

(  Verification . )]  ^ 


3.  Replevin^  by  Tenant's  Purchaser  Agrainst  Sheriff 
Claiming^  Under  Landlord's  Lien. 

a.  Petition.* 

Form  No.  12743.* 

(Precedent  in  Scully  v.  Porter,  3  Kan.  App.  494.) 

\(iyenue  and  title  of  court  and  cause  as  in  Form  No.  5Pi7.)]* 

1.  That  said  defendant  is,  and  has  been  for  more  than  one  year 
last  past,  the  duly  qualified  and  acting  sheriff  of  Butler  county, 
Kansas. 

2.  That  this  plaintiff  is  the  owner  of  and  entitled  to  the  immediate 
possession  of  the  following-described  personal  property,  namely: 
2,500  bushels  of  corn  in  the  ear,  in  two  cribs  that  adjoin  each  other, 
upon  a  farm  in  Towanda  township  in  said  county^  occupied  by  J.  N. 
Bledsoe,  which  said  corn  is  worth  the  sum  of  11  cents  per  bushel, 
and  the  total  value  of  said  corn  being  $^75. 

3.  Said  defendant  unlawfully  took  said  corn  from  the  possession 
of  this  plaintiff  on  the  3d  day  of  February,  i890,  and  has  ever  since 

1.  The  matter  supplied  and  to  be  the  formal  parts  of  a  complaint,  declara- 
supplied  within  [  ]  will  not  be  found  in  tion  or  petition  in  a  particular  jurisdic- 
the  reported  case.  tion  see  the  titles  Complaints,  vol.  4, 

2.  See  also,  generally,  the    title  Re-  p.  1019;  Declarations,  vol.  6,  p.  244. 
PLEviN  AND  Claim  and  Delivery.  4.  No  objection  was  taken  to  the  form 

3.  Bequisites  of  Complaint,   etc.  — For  of  this  petition. 
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then  and  still  does  unlawfully  detain  said  corn  from  the  possession 
of  this  plaintiff.  Although  demanded,  he  still  refuses  to  give  up 
possession  of  the  same. 

4.  Said  defendant  has  damaged  this  plaintiff  in  the  sum  of  %100 
by  the  said  unlawful  detention  of  said  corn  in  this,  that  he  thereby 
prevented  this  plaintiff  from  having  the  same  to  feed  to  his  cattle, 
he  being  a  dealer  in  cattle,  and  having  said  corn  for  the  purpose  of 
feeding  to  his  cattle;  and  has  been  further  damaged  by  having  teams 
employed  to  haul  said  corn  from  where  it  is  located  to  the  feed  lots 
of  this  plaintiff,  near  the  town  of  Towanda  in  said  county,  a  distance 
of  about  five  miles. 

[Wherefore  plaintiff  prays  judgment  against  the  said  defendant  for 
the  possession  of  the  said  corn  so  unlawfully  detained  as  aforesaid, 
and  also  for  judgment  against  the  said  defendant  for  the  sum  of  one 
hundred  dollars,  his  damages  for  said  unlawful  detention  as  afore- 
said, together  with  the  costs  of  this  suit. 

{^Concluding  with  signature  and  verification  as  in  Form  No.  SdlT.^))^ 

b.  Replication  Denying  Knowledge  of  Lien.* 

Form  No.  12744.* 

(Precedent  in  Scully  v.  Porter,  3  Kan.  App.  496.) 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  59n.y^ 
Now  comes  said  plaintiff,  and,  for  his  reply  to  the  second  cause  of 
defense  set  up  in  the  amended  answer  of  defendants,  says  that  he 
denies  each  and  every  allegation  therein  contained.  For  a  further 
reply  to  said  second  cause  of  defense,  this  plaintiff  says  that  he  had 
no  notice  of  any  ownership  or  claim  of  ownership  on  the  part  of  Scully 
to  the  land  described  in  said  answer,  and  he  had  no  notice  and  did 
not  know  that  said  Scully  claimed  any  interest  in  or  to  the  crops 
growing  on  said  land,  or  to  the  corn  involved  in  this  suit;  he  did  not 
know  that  Bledsoe  was  a  tenant  of  Scully  s,  and  that  he.  purchased  said 
corn  in  good  faith,  and  paid  a  valuable  consideration  therefor. 
[(Concluding  with  signature  and  verification  as  in  Form  No.  5917. y\^ 

1.  The  matter  supplied  and  to  be  And  further  answering,  said  defend- 
supplied  within  [  ]  will  not  be  found  ant  alleges  that  he  now  is,  and  for  sev- 
in  the  reported  case.  eral  years  last  past  has  been,  the  owner 

2.  Bequisites  of  Seply,  etc.  —  For  the  and  in  possession  of  the  following- 
formal  parts  of  a  replication  or  reply  in  described  farming  lands,  situated  in  the 
a  particular  jurisdiction  see  titles  Rep-  county  of  Butler  and  state  of  Kansas, 
ligations;  Replies.  to  wit:    The  southeast  quarter  of  the 

3.  The  answer  to  which  this  reply  was  southeast  quarter  of  section  j2,  and  the 
made  is  set  out  as  follows  in  Scully  z/.  southwest  quarter  of  section  jj,  all  in 
Porter,  3  Kan.  App.  493:  township  26  south,   range  4  east  of  the 

"  Now  comes  the  defendant,  William  sixth  principal   meridian;    that  on  the 

Scully,  and  for  answer   to  the  petition  27th  day  of  October,  x%86,  said  defend- 

filed  herein  says:  ant  leased  said  premises  toy.  N.  Bledsoe 

That  he  denies  each  and  every  allega-  for  a  term  oifive  years,  beginning  on 
tion  in  said  petition  contained,  except  the  ist  day  of  March,  i8<$y,  which  said 
that  Charles  Schram  now  is,  and  for  lease  is  hereto  attached  marked  Ex- 
more  than  one  year  last  past  has  been,  hibit  A,  and  is  hereby  made  a  part 
the  duly  qualified  and  acting  sheriff  of  hereof;  that  by  the  terms  of  said  lease 
Butler  county,  Kansas.  there   was  due   and   owing  from  said 
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4.  Indictment  for  Removing^  Property  Subject  to  Lien.i 


J.  N.  Bledsoe  to  the  defendant,  on  the 
^d  day  of  February,  1890,  the  sum  of 
%^q^.88,  with  interest  thereon  from 
said  date  at  the  rate  of  10  per  cent,  per 
annum,  for  the  payment  of  which  sum 
this  defendant  had  a  lien  on  all  crops 
growing  or  made  upon  said  premises; 
that  said  corn  replevied  by  plaintiff 
herein  was  a  part  of  the  crop  grown 
and  made  on  said  premises  during  the 
year  i8<?9,  and  subject  to  said  lien,  and 
was  at  the  time  of  the  commencement  of 
this  action  upon  said  premises  and  had 
never  been  removed  therefrom,  and 
that  the  said  Charles  Schram  had  taken, 
and  had  at  the  time  of  the  commence- 
ment of  this  suit,  possession  of  said 
corn  in  a  proceeding  by  said  landlord, 
for  the  purpose  of  enforcing  said  lien." 

The  second  defense  of  this  answer 
was  successfully  demurred  to  and  the 
plaintiff  given  leave  to  amend  by  in- 
terlineation, which  was  done;  but  the 
amendment  does  not  appear  in  the 
reported  case. 

The  petition  to  which  the  above  an- 
swer was  filed  is  set  out  supra.  Form 
No.  12743. 

1.  Beqnisites  of  Indictment,  etc.,  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
see  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768;  Criminal  Complaints, 
vol.  5,  p.  930. 

Statutory  provisions  making  criminal 
any  dealing  with  personal  property 
subject  to  a  lien  with  intent  to  affect 
injuriously  the  claims  of  the  landlord 
exist  in  the  following  states: 

Alabama.  — Crim.  Code  (1896),  §  4757. 

Florida.  —  Laws  (1893),  §  4142. 

Georgia.  — 3  Code  (1895),  §  672. 

North  Carolina.  —  Code  (1883),  §  1759. 

Tennessee.  —  Acts  (1897),  c.  114. 

Consult  also,  generally,  the  title 
Chattel  Mortgages,  Form  No.  5689 
et  seq.,  for  forms  connected  with  prose- 
cutions for  selling  or  removing  mort- 
gaged chattels. 

"  Unless  otherwise  agreed,"  etc.  These 
words,  which  appear  in  the  statutory 
provision  that  "  when  lands  shall  be 
rented  or  leased  by  agreement,  written 
or  oral,  for  agricultural  purposes,  or 
shall  be  cultivated  by  a  creditor,  unless 
otherwise  agreed  between  the  parties  to 
the  lease  or  agreement,"  the  lessor 
shall   have  a  lien,   etc.,    need   not  be 


negatived  in  the  indictment,  because 
they  do  not  appear  in  that  section  which 
makes  the  removal  of  crops  a  misde- 
meanor under  certain  conditions,  but 
in  the  section  which  gives  the  landlord 
a  lien  on  crops.  State  v.  Turner,  106 
N.  Car.  691. 

Without  Satisfying  All  Liens.  —  An  in- 
dictment which  charged  that  seed  cot- 
ton was  removed  by  defendant  "  with- 
out satisfying  all  liens  on  said  crops" 
was  quashed.  The  court  said:  "The 
indictment  ought  to  charge  the  relation 
between  the  '  lessor  or  his  assigns  '  and 
the  lessee  or  the  assigns  of  the  latter, 
the  liens  on  the  crop,  and  that  the  de- 
fendant as  lessee,  or  his  assigns,  or  some 
other  person,  as  the  case  may  be,  pend- 
ing the  relation,  removed  the  crop  or  a 
part  thereof  from  the  land,  '  without 
the  consent  of  the  lessor  or  his  assigns  ' 
(as  the  case  may  be),  and  without  giving 
him  or  his  agent  five  days'  notice  of 
such  intended  removal,  and  before  sat- 
isfying all  the  liens  held  by  the  '  lessor 
or  his  assigns  on  the  crops.'  "  State  v. 
Rose,  90  N.  Car.  712.  See  also  State  v. 
Merritt,  89  N.  Car.  506. 

A  charge  in  an  indictment  that  de- 
fendant "  did  by  a  certain  contract  and 
agreement  rent  from  C.  C.  Brown," 
etc.,  shows  the  relation  of  landlord  or 
lessor  and  tenant,  therefore  a- charge  in 
a  subsequent  part  of  the  indictment 
that  defendant  removed  two  barrels 
of  turpentine,  "without  satisfying  all 
liens  held  by  said  C.  C.  Brown  on  said 
crop  of  turpentine,"  etc.,  charges  the  re- 
moval of  turpentine  "  before  satisfying 
all  the  liens  held  by  lessor  "  as  certainly 
as  if  it  had  done  so  in  very  terms. 
State  V.  Turner,  106  N.  Car.  691. 

Precedents.  —  In  State  v.  Smith,  106 
N.  Car.  653,  the  indictment  was  held 
sufficient  to  satisfy  the  statute  which 
charged  that  the  defendant,  "  in  the 
county  of,"  etc.,  "on  theyfr.f/day  of," 
etc..  "  did,  by  a  certain  agreement,  rent 
from  one  H.  C.  Avera  certain  land  there 
situate,  for  agricultural  purposes,  and 
during  the  term  of  his  said  renting  did 
raise  certain  crops  on  said  land;  and 
that  the  saidy.  D.  Smith  afterwards,  to- 
wit,  on  the  zyth  day  of  November,  A.  D. 
\%S8,  in  said  county,  unlawfully  and 
wilfully  did  remove  from  said  land  a 
part  of  the  crop  of  cotton  and  fifty 
bushels  of  corn,  without  the  consent  of 
the  said  H.  C.  Avera  or  his  assigns,  and 
without  giving  him,  the  said  H.  C.  Avera 
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Form  No.  12745.' 
(Ala.  Crim.  Code  (1896).  ti  4923,  No.  78.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *) 
John  Doe,  with  the  purpose  to  hinder,  delay,  or  defraud  Richard 
Roe,  who  had  a  lawful  and  valid  claim  thereto,  under  a  lien  created 
by  law  for  rent  or  advances,  did  sell  or  remove  personal  property, 
consisting  of  one  bale  of  cotton  {or  other  property,  as  the  case  may  be), 
of  the  value  of  ten  dollars,  the  said  John  Doe  having  at  the  time  a 
knowledge  of  the  existence  of  such  claim,  against  the  (continuing  and 
concluding  as  in  Form  No.  10680). 

Form  No.  12746.* 

(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  being 
a  lawful  tenant  oi  Rebecca  M.  Daniel,  of  premises  situated  in  the  said 
county  and  state,  secured  from  her,  guano  to  the  amount  of  eighteen 
dollars  and  ten  cents,  to  be  applied  to  the  crops  to  be  raised  by  him 
on  the  rented  land  during  the  year  \%88,  by  reason  of  which  the 
szXd.  Rebecca  M.  Daniel  had  a  statutory  lien  upon  said  crops  for  said 
advance.  That  the  said  defendant  did,  on  the  first  day  of  October, 
in  said  county,  unlawfully  sell  and  dispose  of  one  bale  of  cotton  raised 
on  the  said  land  of  the  said  Rebecca  M.  Daniel,  by  him  as  her  tenant 
during  said  year,  without  the  consent  of  ^^xA  Rebecca  M.  Daniel,  and 
without  paying  for  said  guano,  to  her  injury  and  with  intent  to  defraud 
the  s,2L\d.  Rebecca  M.  Daniel,  whereby  she  sustained  a  loss,  contrary 
to  (continuing  and  concluding  as  in  Form  No.  10689). 

Form  No.  12747.* 

(Precedent  in  State  v.  Walker,  87  N.  Car.  541.)* 

[(Commencement  as  in  Form  No.  10711)Y  present  that  on  the  2J^h 
of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-one,  at  and  in  the  county  of  Transylvania  aforesaid,  by  contract 
between  them,  one  W.  S.  Ashworth  demised  to  J.  R.  Walker^  late  of 

or  his  agent  fi-ve  days*  notice  of  such  See   also,  generally,  supra,    note   I,   p. 

intended  removal,  and  without  satisfy-  155. 

ing  all  liens  held  by  said  H.  C.  Avera  The  substance  of  the  form  given  in 

or  his  assigns,  on  said  crops,  contrary,"  the  text  is  set  out  in  Hackney  v.  State, 

etc.  loi  Ga.  512. 

See  also  the  precedents   in  Cobb  v.  3.     North    Carolina.  —  Code    (1883), 

State,  100  Ala.  19;  Money  v.    State,  89  §  1759.       See    also,    generally,    supra, 

Ala.  no;  Foster  v.  State,  88  Ala.    182;  note  i,  p.  155. 

State  V.  Pender,  83  N.  Car.  651;  State  4.  One  of  the  objections  raised  by  the 
V.  Powell,  94  N.  Car.  920;  State  v,  Tur-  defendant  to  the  sufficiency  of  this  in- 
ner, 106  N.  Car.  691.  dictment  was   that  it  should  have  al- 

1.  Alabama.  —  Crim.  Code  (1896),  leged  that  the  lessor  or  landlord  had  a 
§  4757.  See  also,  generally,  supra,  lien  upon  the  crop.  The  court  said 
note  I,  p.  155.  that  the  effect  of  the  statute  being  to 

Statutory  Form.  —  An  indictment   for  vest    the    crop    raised    on    the   leased 

selling  or   removing  property  covered  land  in  the  lessor  or  landlord,  the  lien 

by  a  lien  or  claim,  which  follows  the  was  implied  by  law  from  the  allegation 

form  prescribed  by  the  code,  has  been  that  a  lease  had  been  made, 

held  to  be  sufficient.     EUerson  v.  State,  5.  The  matter  to  be  supplied  within 

69  Ala.  I.  [1   will  not  be  found   in   the  reported 

2.  Georgia.  —  3  Code  (1895),   §  672.  case. 
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said  county,  for  agricultural  purposes,  a  certain  messuage  and  parcel 
of  land  there  situate,  to  have  and  to  hold  the  same,  to  the  saidy.  R. 
Walker  for  a  certain  term  of  years,  to  wit,  for  the  term  of  one  [year]^ 
then  next  ensuing,  yielding  and  paying  therefor  to  the  said  W.  S. 
Ashworth  the  yearly  rent  of  eighty-two  bushels  of  corn,  and  in  and  by 
said  contract  of  lease  it  was  not  agreed  by  and  between  the  said 
parties  thereto,  that  the  crop  which  might  be  raised,  grown  and 
made  on  said  messuage  and  parcel  of  land  during  said  term  by  the 
saidy.  R.  Walker,  should  not  be  deemed  and  held  to  be  vested  in 
possession  in  the  said  W.  S.  Ashworth,  before  and  until  the  said  rent 
was  satisfied  and  paid  to  him;  and  by  virtue  of  said  demise,  the  said 
J.  R.  Walker,  then  and  there  entered  into  said  messuage  and  parcel  of 
land  and  was  possessed  thereof  from  thenceforth  until  the  2JiIh  day 
of  April,  one  thousand  eight  hundred  and  eighty-two,  in  the  county 
aforesaid,  and  during  the  period  of  time  last  aforesaid,  raised,  grew 
and  made  on  said  messuage  and  parcel  of  land,  a  certain  crop  of  corn 
and  had  the  same  in  his  possession.  And  afterwards,  and  before  sat- 
isfying the  lien  of  his  aforesaid  rent,  which  the  said  W.  S.  Ashworth 
had  on  said  crop  of  corn,  on  the  2^th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-two,  at  and  in  the  county 
aforesaid,  the  said  J.  R.  Walker  did  unlawfully  and  wilfully  remove 
from  and  off  and  outside  of  said  messuage  and  parcel  of  land,  fifty 
bushels  of  corn  then  and  there  being  found,  the  same  then  and  there 
being  part  of  the  crop  aforesaid  which  J.  R.  Walker  had  raised, 
grown  and  made  on  said  messuage  and  parcel  of  land,  during  the 
aforesaid  term,  while  the  said  messuage  and  parcel  of  land  was  in  his 
possession  as  aforesaid,  without  having  first  obtained  the  consent  of 
W.  S.  Ashworth  to  such  removal,  and  without  first  having  given  the 
said  S.  W.  Ashworth,  or  any  agent  of  his,  [five  days']^  notice  of  such 
intended  removal  of  said  fifty  bushels  of  corn,  contrary  to  the  form 
[(continuing  and  concluding  as  in  Form  No.  10711).  ]3 

Form  No.  12748.* 

(jConunencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  did,  by 
a  certain  agreement,  rent  irova  onQ  John  Doe  certain  land  there  situ- 
ate, for  agricultural  purposes,  and  during  the  term  of  his  said  rent- 
ing did  raise  certain  crops  on  said  land;  and  that  the  said  Richard 
Roe  afterwards,  to  wit:  on  the.  first  day  of  September,  a.  d.  iZ99,  in 
said  county,  unlawfully  and  wilfully  did  remove  from  said  land  a  part 
of  the  crops  raised  during  the  term  aforesaid,  on  said  land,  to  wit: 
one  hundred  and  fifty  bushels  of  corn  in  the  ear,  without  the  consent 
of  the  said  John  Doe,  and  without  giving  him,  the  said  John'  Doe,  five 

1.  The  omission  of  the  word  '*  year  "  of  his,  notice  of  any  intended  removal," 
was  held,  on  arrest  of  judgment,  not  to  negatives  the  five  days*  notice  required 
vitiate  the  indictment.  by  the  statute  as   conclusively  as  if  it 

2.  An  objection,  that  the  bill  did  not  had  followed  the  very  words  of  the 
allege  that  defendant  failed  to  give  the  statute. 

five  days'  notice  of  his  intended  re-  3.  The  matter  to  be  supplied  within 
moval  of  the  crop,  was  held  not  sus-  []  will  not  be  found  in  the  reported  case, 
tainable.  The  charge  that  the  defendant  4.  North  Carolina. — Code  (1883),  § 
removed  the  crop  "  without  first  having  1759.  See  also,  generally,  j«/ra,  note 
given  the  said  Ashworth  or  any  agent     i,  p.  155. 
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days'  notice  of  such  intended  removal,  and  without  satisfying  all 
liens  held  by  said  John  Doe  on  said  crops,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

And  the  jurors  aforesaid  upon  their  oath  do  further  present:  That 
on  the  thirty-first  day  of  December,  a.  d.  i8.9<?,  in  the  county  of  Meck- 
lenburg, state  oi  North  Carolina,  on^  Richard  Roe,  by  a  certain  agree- 
ment, did  become  a  cropper  of  one  John  Doe,  and  then  and  thereupon 
did  as  a  cropper  cultivate  certain  land  of  sa^di  John  Doe  there  situate; 
and  that  the  said  Richard  Roe  afterwards,  to  wit:  on  th^  first  day  of 
September,  a.  d.  iS99,  in  the  said  county,  a  certain  part  of  the  crops 
raised  on  said  land  whilst  the  same  was  cultivated  as  aforesaid,  to 
wit,  one  hundred  and  fifty  bushels  of  corn  in  the  ear,  did  unlawfully 
and  wilfully  remove  from  the  said  land  without  the  consent  of  the 
saxd  John  Doe  and  without  giving  him,  the  sdLid.  John  Doe,  five  days' 
notice  of  intended  removal,  and  without  satisfying  all  liens  held  by 
the  S3\^  John  Doe  on  said  crops,  contrary  to  the  form  (continuing  and 
concluding  as  in  Form  No.  101  IT). 

V.  ACTIONS  ON  Contract  Other  than  por  rent. 
1.  By  Landlord  Ag-ainst  Tenant.^ 

a.  Failure  to  Board  Landlord. 

Form  No.  12749.* 

(Commencement  as  in  Form  No.  69Jf5)  in  a  plea  of  assumpsit  for  that 
the  plaintiff  on  the  first  da.y  oi  January,  a.  d.  iS32,  leased  to  the 
defendant  certain  premises  belonging  to  plaintiff  and  situate  on  the 
corner  of  High  street  and  Maple  street,  in  the  town  of  Rumney,  in  said 
county,  for  the  term  of  one  year,  the  consideration  of  such  lease 
being  the  promise  by  the  defendant  to  board  the  plaintiff  during  all 
of  said  term,  in  pursuance  of  which  lease  defendant  entered  and 
occupied  the  said  premises  during  said  term  and  until  the  expiration 
thereof,  yet  the  defendant,  though  requested,  did  not  board  the 
plaintiff  during  a  part  of  said  term,  to  wit,  during  the  months  of 
November  and  December,  but  refused  so  to  do,  to  the  damage  {^continu- 
ing and  concluding  as  in  Form  No.  6945). 

b.  Failure  to  Make  Improvements. 
Form  No.  12750.* 
{Commencement  as  in  Form  No.  5909. ) 

1.  Reqtiisites  of  Complaint,  Beclaration  tiff  was  set  aside  and  a  new  trial  granted 
or  Petition.  —  For  the  formal  parts  of  a  for  the  reason  that  the  proof  did  not 
complaint,  declaration  or  petition  in  a  support  the  declaration,  inasmuch  as 
particular  jurisdiction  see  the  titles  there  was  a  variance  between  the  alle- 
CoMPLAiNTS,  vol.  4,  p.  1019;  Declara-  gation  and  the  proof  as  to  the  time  of 
TIONS,  vol.  6,  p.  244.  the  commencement  of  the  term  of  the 

2.  This  declaration  is  based  upon  the  lease. 

facts  in  Keyes  v.  Dearborn,  12  N.  H.  3.  This  complaint  is  substantially 
52.   In  this  case  the  verdict  for  the  plain-     the  one  filed  in  Gibbs  v.   Dickson,  33. 
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First  Paragraph  —  The  plaintiff,  William  Dickson^  states  that  the 
defendant,  Thomas  Gibbs,  is  justly  indebted  to  him  in  the  sum  of 
%1,000  damages,  sustained  by  the  plaintiff  for  and  on  account  of  the 
nonperformance  of  the  obligations,  stipulations  and  covenants  on 
the  part  of  said  defendant  of  a  certain  written  contract,  covenant 
and  agreement  made  and  entered  into  by  and  between  the  plaintiff  and 
defendant,  at  Crittenden  county,  state  of  Arkansas,  on  the  18th  day  of 
February,  i87^  (the  original  agreement  is  herewith  filed  marked 
exhibit  A,  and  made  part  of  this  complaint,)  in  and  by  which  agree- 
ment and  covenant  in  writing,  the  said  defendant  rented  and  leased 
from  the  plaintiff  (through  John  L.  Strong,  plaintiff's  agent,)  the  certain 
plantation  of  the  plaintiff  known  as  the  Holly  Grove  plantation  in  said 
county,  to  farm  the  same  for  the  year  i87^,  the  said  defendant  and 
plaintiff  covenanting  and  agreeing  upon  the  following  terms  and  con- 
ditions, to  wit:  {Here  set  out  stipulations  of  the  lease). 

Second  Paragraph  —  And  the  plaintiff  avers  that  under  and  in  virtue 
of  said  covenant  in  writing  the  said  defendant  did  enter  in  and  upon 
the  lands  so  leased,  and  did  use,  have  and  enjoy  the  same  for  the 
whole  length  of  time  specified  and  agreed  upon,  and  that  plaintiff 
on  his  part  hath  in  all  things  performed  his  part  of  the  covenants 
aforesaid. 

Third  Paragraph  —  But  the  plaintiff  avers  that  the  said  defendant 
hath  not  kept  and  performed  his  part  of  the  covenants  and  stipula- 
tions aforesaid,  but  on  the  contrary  the  said  defendant  hath  failed, 
neglected  and  refused  to  keep  and  perform  his  covenants  and  agree- 
ment, and  hath  broken  the  same  in  this,  that  the  said  defendant 
failed,  refused  and  neglected  to  make  the  fence  above  stipulated  for, 
and  to  place  the  fencing  around  the  place  as  by  contract  he  was 
bound  to  do ;  and  the  said  defendant  hath  also  failed  to  clear  the  land 
of  bushes  and  grubs,  and  to  cultivate  the  land  in  the  manner  stipu- 
lated for,  together  with  other  and  further  breaches  of  his  said  cove- 
nant by  nonperformance  of  the  same,  by  reason  of  all  of  which  the 
plaintiff  hath  sustained  damages  to  amount  of  %1,000,  which  amount 
the  plaintiff  believes  he  ought  to  recover  of  and  from  the  defendant. 

Fourth  Paragraph  —  And  the  plaintiff  further  states,  that  after  the 
making  of  said  special  contract  in  writing,  and  after  the  said  defend- 
ant had  used,  occupied  and  had  the  benefit  of  said  lands  and  premises 
under  the  lease  and  covenant,  to  wit:  on  the  tenth  day  oi  July^  i875, 

Ark.  107.      Demurrer  to  the  complaint  with  a  count  upon  an   account  stated 

was  overruled.     But,    while   the  com-  was  proper  under  the  code.     It  would 

plaint   was  held  good,  the  court   said  have   been    held   proper  even  had  the 

it  was    arbitrarily  or   fancifully  para-  common-law  system  of  pleading  pre- 

graphed,  as   it   contained  in  the  code  vailed,  because  private  seals  have  been 

sense   but   two   paragraphs,  one  upon  abolished  in  Arkansas.     But  where  pri- 

the  lease  and  the  other  upon  an  alleged  vate  seals  have  not  been  abolished  and 

account   stated    between    the    parties,  the   common- law    system   of   pleading 

The  objection  that  the  complaint   com-  prevails,   covenant   would   have   to  be 

raenced  in  debt  and  concluded  in  cove-  brought   on   the   sealed  lease,  and    as 

nant  was  held  not  valid,  under  the  code  covenant   can  be    brought   only   on    a 

pleading,  which  abolished  the  common-  sealed    instrument,    the    joinder  of  a 

law  classification  of  action.  count  upon  a  sealed  lease  with  a  count 

It  was  also  held  in  this  case  that  the  upon  a  verbal  admission  of  a  sum  due, 

joinder  of  a  count  upon  the  sealed  lease  as  in  this  case,  would  be  bad. 
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he,  the  said  plaintiff,  by  John  L.  Strong,  his  agent,  and  the  said 
defendant  did  settle  and  adjust  all  of  the  said  matters  above  com- 
plained of,  which  resulted  in  a  balance  due  the  plaintiff  of  the  sura 
of  %1,000,  which  the  said  defendant  agreed  to  pay,  but  afterwards 
refused.  And  so  the  plaintiff  avers  that  there  is  due  him  from  the 
defendant  the  sum  of  $1,000  as  aforesaid,  for  which  amount  he  prays 
judgment  against  the  defendant,  and  for  general  relief,  (continuing 
and  concluding  as  in  Form  No.  5909). 

e.  Failure  to  Repair. 

(1)  Defective  Roof. 

Form  No.  12751. 

(Conn.  Prac.  Act  (1879),  P-  74.  No.  109.) 

{Commencement  as  in  Form  No.  5912. ) 

1.  On  June  1st,  iS78,  the  plaintiff  and  the  defendant  signed  and 
sealed  a  lease,  by  which  the  plaintiff  leased  to  the  defendant,  iox  five 
years  from  said  date,  his  dwelling-house,  with  stable  and  sheds 
attached,  in  Orange. 

2.  The  defendant  covenanted  in  said  lease  that  he  would,  during 
said  term,  at  his  own  cost,  keep  said  premises  in  good  repair,  and  at 
the  expiration  of  said  term  leave  said  premises  in  as  good  condition 
as  he  received  the  same,  reasonable  wear  and  tear  excepted. 

3.  The  defendant  occupied  said  premises  during  said  term,  and 
during  his  occupancy  some  of  the  shingles  on  the  roof  of  said  house 
became  rotten  and  broken,  so  as  to  admit  the  rain-water,  and  the 
defendant  has  never  repaired  the  same. 

4.  By  reason  thereof  the  plastering  upon  the  walls  of  said  house 
has  been  injured,  and  in  many  places  has  fallen  down. 

The  plaintiff  claims  %500  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

(2)  Destroyed  Premises. 

Form  No.  12752.' 
State  of  Mississippi,  \  j^  ^j^^  ^.^^^.^  ^^        October  Term,  a.  d.  i857. 
County  oi  Lowndes.  \  '  ' 

Harriet  Abby,  the  plaintiff  in  this  case,  complains  of  Thomas  Billups 
and  {naming  other  defendants),  all  of  said  county  and  state,  and  says, 
that  the  said  defendants  constitute  and  are  the  board  of  trustees  of 
the  Collegiate  High  School  of  the  Independent  Order  of  Odd  Fellows  in 
the  city  of  Columbus,  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  oi  Mississippi;   that  as  such 

1.  This  declaration  is  based  upon  the  holding  that  the  board  of  trustees  in 
facts  in  Abby  v.  Billups,  35  Miss.  618.  making  the  alleged  contract  acted 
Demurrer  to  this  declaration  was  sus-  within  the  limits  of  their  charter 
tained  in  the  lo\/or  court,  but  the  high  powers  and  that  therefore  the  demur- 
court  of  errors  and  appeals  reversed  rer  to  the  complaint  was  improperly 
the  judgment  and  remanded  the  cause,  sustained. 
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board  of  trustees,  the  defendants,  on  or  about  \.\\^ first  day  of  October^ 
i%55,  in  the  county  of  Lowndes,  rented  from  the  plaintiff  the  house,  lot 
and  premises  of  which  the  plaintiff  was  then  and  there  the  owner; 
which  said  lot  and  premises  were  situated  in  the  town  of  Columbus 
(^describing  premises'),  for  the  sole  purpose  of  conducting  and  carrying 
on  the  said  Collegiate  High  School,  upon  the  express  contract  that 
the  defendants,  as  such  trustees  and  corporation,  in  consideration  that 
the  plaintiff  would  lease  and  rent  to  them  her  said  house,  lot  and  prem- 
ises for  the  period  of  two  months,  commencing  from  the  first  day  of 
October,  i855,  for  the  purpose  of  conducting  and  carrying  on  the  said 
Collegiate  High  School,  the  defendants  agreed  to  pay  plaintiff  the  sum 
of  twenty-five  dollars  per  month;  and,  at  the  expiration  of  the  lease, 
return  the  said  house,  lot  and  premises  in  as  good  condition  and 
repair  as  they  were  when  the  defendants  should  receive  possession 
of  the  same.  That  the  defendants  received  and  entered  into  the 
possession,  use  and  occupation  of  the  house,  lot  and  premises  at  the 
time  stipulated.  That  said  house,  lot  and  premises  were  in  good 
repair  when  defendants  received  possession  of  the  same,  and  that 
defendants  used  and  enjoyed  them  in  that  condition  for  the  purpose 
of  conducting  said  Collegiate  High  School,  until  within  a  short  time  of 
the  expiration  of  the  said  lease,  when  the  said  house  was  consumed 
by  fire.  And  further,  that  defendants  have  not  delivered  the  said 
house,  lot  and  premises  in  as  good  condition  and  repair  as  they  were 
in  when  possession  was  delivered  to  them,  but  have  refused  to 
rebuild  the  said  house,  or  otherwise  to  perform  the  stipulations  of 
the  said  contract,  to  the  damage  of  {continuing  and  concluding  as  in 
Form  No.  69U)- 

Form  No.  12753.' 

{Commencement  as  in  Form  No.  5926)  that  on  or  about  the  seventeenth 
day  of  November,  iS57,  by  an  instrument  in  writing  dated  that  day, 
duly  executed  by  the  said  plaintiff,  and  the  defendants,  under  each 
of  their  respective  hands  and  seals,  he,  the  plaintiff,  duly  leased  to 
them,  and  they,  the  defendants,  duly  hired  and  rented  of  him  certain 
of  said  plaintiff's  premises  and  lands,  situated  {describing premises),  for 
and  during  the  term  oi  five  years  from  the  first  day  of  April,  \%58;  and 
in  pursuance  of  the  said  lease  they,  the  defendants,  on  or  about  the 
first  day  of  April,  i858,  did  take  possession  of  said  premises  and  of  the 
buildings  thereon,  and  did  occupy  and  hold  the  "Same  during  the  term 
aforesaid  of  five  years,  and  which  duly  expired  on  the  first  day  of  April, 
iS63.  That  in  and  by  the  said  instrument,  or  lease,  the  defendants 
jointly  and  severally  covenanted  with  the  plaintiff  that  they,  the 
said  defendants,  would  keep  the  buildings  and  fences  situated  on 
said  premises  in  good  repair,  except  the  natural  wear  and  tear 
thereof.  That  at  the  time  of  the  said  letting,  and  when  the  defend- 
ants so  took  the  possession  and  occupancy  of  the  said  premises, 
there  was  a  good  and  substantial  barn  thereon,  of  which,  with  the 

1.  This  complaint  is  based  upon  the  fire  falls  within  the  covenant  to  repair 
facts  in  Mcintosh  v.  Lown,  49  Barb,  and  keep  in  repair,  except  where  there 
(N.  Y.)  550,  in  which  case  it  was  held  are  statutory  provisions  to  the  con- 
that  the  destruction  of  the  premises  by     trary. 
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rest,  the  defendants  took  the  possession  and  occupancy  under  the 
said  lease;  and  thereupon,  under  the  said  covenant,  it  became  and 
was  the  duty  of  said  defendants  to  uphold  and  keep  in  good  repair 
the  said  barn.  That,  nevertheless,  the  defendants,  disregarding  their 
said  duty  and  covenant,  did  not  keep  the  same  in  good  repair,  but 
suffered  the  said  barn  to  be  altogether  destroyed  in  the  summer  of 
the  year  i85i,  and  neglected  to  uphold,  restore  and  repair  the  same, 
and  has  ever  since  neglected  to  repair  or  restore  the  same,  to  the 
damage  of  the  plaintiff  of  %500. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  J145T). 

d.  Failure  to  Pay  Taxes. 

Form  No.  12754.' 
(Precedent  in  Livingston  v.  L'Engle,  27  Fla.  505,) 

^Commencement  as  in  Form  No.  69S8y\^  for  that  the  plaintiff  let  to 
defendant  the  following  described  lots  of  land  {describing  lots'),  to 
hold  for  ten  years  from  th^  first  day  oi  January,  a.  d.  i2>69,  and  the 
defendant  by  said  deed,  covenanted  with  the  plaintiff  that  he  would 
pay  all  legal  taxes  and '  assessments  upon  said  land,  to-wit:  The- 
demised  premises;  yet  the  defendant  failed  to  pay  the  taxes  of  the: 
State  of  Florida  and  the  county  of  Duval  due  and  assessed  on  lot 
four  of  said  demised  premises  for  the  year  i872,  amounting  to  ^18.55, 
which,  with  interest  to  date,  amounts  to  $94.i9,  and  which  said  taxes 
this  plaintiff  was  compelled  to  pay  on  June  Jith,  i875;  and  further,  the 
said  defendant,  notwithstanding  said  covenant  to  pay  taxes,  failed 
and  omitted  to  pay  the  said  State  and  county  taxes  on  the  said 
demised  premises,  lots  three  di.n6.  four,  due  for  the  year  i2>72,  by  reason 
of  which  omission  plaintiff  was  compelled  to  buy  in  said  premises  on 
the  9th  oi  July,  iS75,  at  tax  sale  for  nonpayment  of  said  taxes,  the 
amount  of  said  sale  being  $37.69,  which,  with  interest  to  date, 
amounts  to  %63.22. 

[And  the  plaintiff  claims  {continuing  and  concluding  as  in  Form  No. 
Q938)?^^ 

e.  Failure  to  Use  Premises  in  Tenant-like  Manner. 

Form  No.  12755.8 

(Precedent  in  Chalmers  v.  Smith,  152  Mass.  562.) 

[(7y//<?  of  court  and  cause  as  in  Form  No.  69^2.)]^ 

Count  in  contract.  And  the  plaintiffs  say  that  the  defendants 
became  and  were  tenants  to  the  plaintiffs  of  a  certain  barn  and 
premises  of  the  plaintiffs  situated  in  said  South  Hadley,  which  they 

1.  No  objection  was  made  to  the  pears,  however,  that  the  action  was 
form  of  this  declaration  and  a  judg-  maintained  on  the  count  in  contract,  on 
ment  for  the  plaintiff  was  affirmed.  the  ground  that  a  tenant  at  will,  as  in- 

2.  The  matter  enclosed  by  and  to  be  this  case,  is  under  an  implied  agree- 
supplied  within  [  ]  will  not  be  found  ment  to  use  the  premises  in  a  tenant- 
in  the  reported  case.  like    manner,    which    was    not    done. 

3.  There  was  also  a  count  in  tort.  Judgment  for  the  plaintiffs  was  sus- 
which  is  set  out  in  this  case.     It  ap-  tained. 
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hired  for  the  storage  of  hay,  upon  the  terms  that  the  defendants 
should  during  the  said  tenancy  use  the  said  barn  and  premises  in  a 
tenant-like  and  proper  manner,  and  the  defendants  during  the  said 
tenancy  used  the  said  barn  and  premises  in  an  untenant-like  and 
improper  manner,  filling  the  stable  and  barn  floors  with  a  large  quan- 
tity of  grain,  meal,  and  fertilizers,  in  addition  to  the  large  quantity 
of  hay  and  grain  stored  by  said  defendants  in  other  parts  of  the 
barn,  so  that  said  barn  was  overloaded,  and  the  floors  and  scaffolds 
and  roof  broke  down,  the  timbers  and  supports  were  broken,  and  the 
barn  badly  damaged,  by  reason  of  which  the  plaintiffs  have  lost  and 
will  lose  the  rental  of  the  same,  and  will  be  put  to  great  expense  to 
repair  the  same. 

\{JOoncluding  with  signature  as  in  Form  No.  6P^.)]^ 

f.  Failure  Not  to  Commit  Waste.' 

Form  No.  12756.' 

(Precedent  in  Carter  v.  George,  30  Kan.  45.) 
\{yenue^  and  title  of  court  and  cause  as  in  Form  No.  5Pi7.)]^ 
Now  comes  the  plaintiff  F.  M.  Carter,  and  complains  of  J.  S. 
George  and  J.  H.  Mauritzins,  partners  under  the  firm  name  of  J.  S. 
George  6^  Co.,  and  says  that  on  the  29th  day  of  March,  188I,  they 
made  a  contract  in  writing  with  one  If.  Whiteside,  for  the  rent  of  the 
buildings  on  lot  25,  South  Main  street,  in  the  city  of  Hutchinson,  for 
the  space  of  six  months,  from  April  10,  1S8I,  at  ten  dollars  per 
month,  payable  each  and  every  month  in  advance,  which  contract  is 
in  words  and  figures  as  follows:  (setting  out  contract  verbatim).^ 

This  plaintiff  says  that  the  said  Whiteside  rented  the  said  build- 
ing as  really  her  agent,  and  in  addition  on  the  IJ^th  day  of  November, 
1S8I,  assigned  to  plaintiff  all  his  right,  title  and  interest  in  the  above 
contract,  and  any  rent  due  thereon,  and  to  all  damages  done  the 
said  building  which  was  owned  by  this  plaintiff.     This  plaintiff  says 


See  al^o  infra.  Form  No.  12756,  for 
petition  by  landlord  against  tenant  for 
committing  waste. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  For  form  of  complaint  against 
tenant  for  failure  to  use  premises  in 
a  tenant-like  manner,  thereby  commit- 
ting waste,  see  supra.  Form  No.  12755. 

For  form  of  complaint  for  an  injunc- 
tion to  restrain  lessee  from  committing 
waste  see  Form  No.  10961. 

See  also,  generally,  the  title  Waste. 

3.  The  defendant  filed  a  general  de- 
nial to  this  petition,  and  upon  a  trial 
the  court  refused  to  permit  the  plaintiff 
to  introduce  any  evidence  tending  to 
prove  any  of  the  allegations  of  the  pe- 
tition, except  those  concerning  the  rent. 
The  exclusion  of  such  evidence  was 
held  to  be  error. 

4.  Contract  referred  to  in  the  text  was 
as  follows: 


"  Contract  between  H.  Whiteside  and 
y.  S.  George  &'  Co.,  witnesseth:  That 
H.  Whiteside  hereby  rents  to  f.  S. 
George  &=  Co.  his  building  on  lot  2^, 
South  Main  street,  consisting  of  a  front 
room,  a  rear  room  and  an  up  stairs, 
for  the  space  of  six  months,  at  the  rate 
of  %io  per  month,  payable  each  month 
in  advance.  The  said  f.  S.  George  <Sr» 
Co.  shall  have  the  privilege  of  keeping 
said  building  six  months  longer  at  the 
same  terms  as  for  the  first  six  months, 
but  they  must  notify  said  Whiteside 
of  their  intention  to  keep  the  building 
said  additional  six  months,  thirty  days 
before  the  expiration  of  the  first  six 
months.  They  are  to  take  good  care 
of  the  building,  and  guard  particu- 
larly against  fire  and  waste.  The  rent 
is  to  run  from  April  10,  iSSi. 

This  March  2g,  iSSf. 

H.  Whiteside. 

f.  S.  George  &*  Co." 
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by  the  terms  of  said  contract  the  defendants  were  to  guard  particu- 
larly against  fire  and  waste,  and  to  take  good  care  of  said  building; 
that  they  occupied  it  until  November  15,  iS81,  or  about  that  time, 
and  while  so  occupying  it  did  not  take  good  care  of  it,  but  destroyed 
the  plastering  and  kalsomining  in  both  front  and  rear  room,  by 
saturating  the  same  with  grease  and  jamming  hard  substances 
against  it.  They  also  destroyed  the  painting  on  the  shelves,  coun- 
ters, ceilings,  sides  and  pillars  of  the  front  room,  by  abrasions  and 
by  covering  the  same  with  marks  and  with  dirt  and  grease.  And 
they  destroyed  the  floors  of  both  rooms  by  saturating  the  same  with 
water,  grease,  dirt,  and  by  boring  holes.  They  broke  out  window- 
lights,  broke  down  pillars,  chimney-walls  and  doors,  and  they  so 
saturated  said  building  with  dirt  and  grease  that  it  stunk,  and  still 
stinks.  They  smashed  down  the  stair-case,  and  destroyed  the  paint 
on  the  counters  in  the  rear  room,  and  blackened  the  rooms  with  fire 
and  smoke  —  all  contrary  to  the  contract  and  with  the  most  reckless 
carelessness.  Plaintiff  says  that  by  the  above  acts  of  the  defendants 
she  is  damaged  in  the  sum  of  ^150. 

2.  This  plaintiff  further  says,  that  defendants  are  indebted  to  her 
in  the  sum  of  ^0,  rent  due  and  unpaid  by  said  defendants,  from  Oct. 
10,  iS81,  to  Dec.  15,  iS81,  the  said  rent  being  at  the  price  stipulated  in 
the  above  contract,  which  is  referred  to  and  made  a  part  of  this  count. 

Wherefore,  plaintiff  prays  judgment  against  defendants  in  the  sum 
of  $170,  and  costs  of  suit. 

Whiteside  6^  Campbell,  Attorneys  for  Plaintiff. 

2.  By  Tenant  Against  Landlord. 

a.  Complaint,  Declaration  or  Petition. 

(1)  Failure  to  Compensate  for  Repairs  Made. 

Form  No.  12757.' 

(^Commencement  as  in  Form  No.  6947)  for  that  the  defendant's 
testator,  in  consideration  that  the  plaintiff  had  made  sundry  repairs, 
and  performed  divers  work  and  labor  in  and  upon  a  certain  farm 
or  plantation  in  the  county  aforesaid,  upon  which  the  said  plaintiff 
then  resided,  and  which  belonged  to  the  said  Adrian,  he,  the  said 
Adrian,  promised  and  agreed  that  he  would  allow  the  said  plaintiff  a 
reasonable  compensation  for  the  repairs  he  had  made  upon  the  said 
farm,  provided  the  said  Adrian  should  turn  him,  the  said  plaintiff,  off 
the  said  farm;  and  the  said  plaintiff  avers  that  he  had,  at  the  time 
aforesaid,  made  sundry  valuable  repairs  upon  the  farm  aforesaid, 
amounting  to  %2,500',  and  the  said  plaintiff  avers  that  the  said 
Adrian  did  afterward  turn  him  off  the  said  farm.  By  means  of 
which  promise  the  said  plaintiff  saith  that  he  is  injured  and  hath 
sustained  damage  to  the  amount  of  $2,500. 

(Concluding  with  signature  and  verification  as  in  Form  No.  6947.') 

1.  This  statement  is  based  upon  the  sufficiently  stated  a  cause  of  action 
facts  in  Cornell  v.  Vanartsdalen,  4  Pa.  in  assumpsit,  although  the  judgment 
St.  364.     The  declaration  in  that  case     was  reversed  and  the  venire  de  novo 
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(2)  Failure  to  Finish  Store  in  Manner  Agreed. 

Form  Nd  12758. 
(Conn.  Prac.  Act  (1879),  p.  113,  No.  182.) 

{Commencement  as  in  Form  No.  5912.') 

1.  On  May  1st,  iS78,  the  plaintiff  and  defendant  signed  an  agree- 
ment, of  which  Exhibit  'M,"  hereto  annexed  is  a  copy  {copy  agree- 
ment to  complete  unfinished  warehouse,  in  the  same  manner  as  an  adjoining 
building,  and  let  it  to  the  plaintiff ,  giving  possession  on  a  day  named). 

2.  On  /une  1st,  i878,  the  plaintiff  took  possession  of  the  first  floor 
and  basement  of  said  building,  under  said  agreement,  in  reliance  on 
the  assurance  of  the  defendant,  that  said  premises  were  finished  in 
the  same  manner  as  the  store  then  occupied  by  Richard  Fen,  in  the 
same  street,  and  in  accordance  with  the  terms  of  said  agreement. 

3.  Said  premises  were  not  finished  in  the  same  manner  as  said  store, 
but  the  roof  of  the  building,  and  the  gutters,  water-courses,  and  lead- 
ers therefrom,  were  constructed  and  finished  in  a  different  and  less 
perfect  manner  than  those  upon  that  store. 

4.  In  consequence  thereof,  the  water  falling  upon  the  roofs  of  said 
building  mentioned  in  said  agreement  was  obstructed  and  prevented 
from  passing  off  through  the  gutters,  water-courses,  or  leader,  and 
was  forced  back  upon  and  ran  through  the  skylight  in  the  roof,  and 
down  into  said  first  floor  and  basement. 

The  plaintiff  claims  %100  damages. 

{Continuing  and  concluding  as  in  Form  No.  5912.) 

(3)  Failure  to  Make  Improvements. 

Form  No.  X2759.' 

{Commencement  as  in  Form  No.  5913.) 

I.  That  on  the  first  day  oi  July,  i879,  plaintiffs  leased  from  defend- 
ants for  one  year  next  ensuing  the  following  property  {describing  it); 
and  the  rental  to  be  paid  for  said  property  was  two  hundred  and  forty 
dollars,  payable  monthly. 

II.  That  defendants  undertook  and  agreed  to  immediately  put  said 
premises  in  good,  tenantable  condition,  to  furnish  a  good  business 


awarded  for  the  improper  exclusion  of 
evidence  offered  on  the  part  of  the 
defendant. 

1.  This  form  is  substantially  the 
same  as  the  declaration  in  Smith  v. 
Eubanks,  72  Ga.  280.  The  declaration 
was  demurred  to  on  the  ground  of  mis- 
joinder, because  the  declaration  was 
founded  on  both  contract  and  tort,  and 
also  because  no  cause  of  action  was 
plainly,  fully  and  distinctly  set  forth. 
Demurrer  was  overruled.  The  court 
said:  "While  the  declaration  is  not 
as  formally  and  lucidly  drawn  as  it 
might  have  been,  there  was  no  error 
in  overruling  the  motion  to  dismiss  it. 


In  substance,  it  is  an  action  on  the  case 
for  damage  consequent  upon  the  break- 
ing of  the  terms  of  the  lease,  and  in 
effect  sounds  in  tort.  The  contract  is 
set  out  by  way  of  inducement,  and  the 
breach  of  duty  under  the  lease,  first,  in 
not  fixing  the  property  so  as  to  be  ten- 
antable for  the  purpose  for  which  it 
was  leased,  and  which  plaintiffs  in  error 
had  agreed  to  do;  and  secondly,  in 
turning  out  the  defendants  in  error 
before  the  time  had  expired.  There 
are  not  two  counts  in  it,  but  one  count 
with  two  main  branches  of  damage  for 
the  wrong  or  tort  in  not  performing 
the  duty  under  the  contract  which  the 
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house  for  a  grocery-store,  a  separate  room  for  a  bar-room,  a  separate 
room  for  a  bed-room,  a  good  house  for  wagoners,  good  stalls  suffi- 
cient to  hold  one  hundred  head  of  horses;  to  dig  wells,  to  furnish  an 
abundant  supply  of  fresh,  pure  water  for  man  and  beast,  to  run  a 
partition  fence  through  said  lot,  making  two  lots  thereof,  one  for 
wagons  and  one  for  stock;  to  supply  all  the  doors  with  good  locks, 
and  to  build  on  said  lot  a  blacksmith-shop  for  the  use  of  plaintiffs, 
the  said  plaintiffs  to  have  the  exclusive  possession,  use  and  control 
of  said  lot,  and  all  the  improvements  thereon,  and  to  be  erected 
thereon  as  aforesaid,  for  the  rent  and  price  aforesaid. 

III.  That  plaintiffs  went  into  possession  of  said  leased  premises 
on  s^XA  first  day  oi  July,  iS79,  and  promptly  paid  the  rental  accord- 
ing to  the  agreement,  and,  although  often  requested  so  to  do,  the 
defendants,  not  regarding  their  said  promises  and  undertakings 
in  this  regard,  but  contriving  to  injure  and  wholly  ruin  plaintiffs, 
failed  and  refuse  to  put  and  keep  said  premises  in  good  tenantable 
condition,  and  to  make  said  several  improvements. 

IV.  That  defendants  did  build  the  blacksmith-shop  upon  said  lot, 
but  immediately,  without  the  consent  of  plaintiffs,  rented  it  to  other 
parties,  and  received  rent  therefrom. 

V.  That  plaintiffs  further  say  that,  on  the  Isf  of  December,  i&79, 
defendants  rented  the  whole  of  said  premises  to  _/.  C.  Hess,  and  on 
1st  oi  January,  iS80,  defendants  took  possession  of  said  premises, 
and  ousted  plaintiffs  therefrom,  under  protest  and  against  the  wishes 
of  plaintiffs,  and  plaintiffs  then  and  there  gave  defendants  notice  that 
plaintiffs  would  hold  defendants  liable  for  all  damages,  both  for  the 
noncompliance  with  the  contract  of  lease  and  for  the  ouster  and  all 
resulting  damages,  to  the  damage  of  plaintiffs  twenty-five  hundred 
dollars. 

Wherefore  petitioner  prays  {continuing  and  concliiding  as  in  Form 
No.  5913). 

(4)  Failure  to  Purchase  House  Erected  by  Tenant. 

Form  No.  12760.' 

(Commencement  as  in  Form  No.  5915)  that,  on  the  eighteenth  day  of 
February,  1S8I,  plaintiff  entered  into  a  contract  in  writing  with  the 
defendant,  which  is  filed  with  and  made  a  part  of  the  complaint,^ 
whereby  plaintiff  leased  of  defendant  two  and  one-halj  acres  of 
land  therein  described  for  the  period  of  five  years  from  the  first 
day  of  April,  \?>81;  the  plaintiff  agreeing  therein  to  build  upon 
said  tract  of  land  a  house,  and  to  enclose  the  same  with  a 
fence;   the  defendant  agreeing  and  obligating  himself  to  purchase 

law   imposed    upon    the    plaintiffs   in  fact  the  court  held  that  the  defendant 

error.    There  is  no  misjoinder  of  counts  was  not  obliged  to  purchase  the  house 

for  tort  and  contract."  at  the  expiration  of  such  renewal  and  a 

1.  This  complaint  is  based  upon  the  demurrer   to   the   complaint   was   sus- 

complaint  in  Kash  v.  Huncheon,  i  Ind.  tained. 

App.  361.     An  additional  fact  appeared        2.  The   contract   referred   to   in  the 

in  the  form  set  out  in  that  case,  to  wit:  text    will    be    found    set   out   in    full 

a  renewal  by  the  plaintiff  for  one  year  in    Kash   v.    Huncheon,    i    Ind.    App. 

instead  of  five.     With  this  additional  361. 
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said  house  at  the  end  of  the  five  years  at  its  fair  value,  pro- 
vided said  lease  should  not  then  be  renewed;  that,  in  pursu- 
ance of  said  contract,  plaintiff  did  so  enclose  said  premises,  and 
erected  on  said  land  a  good,  substantial  dwelling-house,  and  in  all 
things  else  plaintiff  fully  complied  with  her  said  contract  and  agree- 
ment; that  at  the  end  of  the  first  five  years,  to  wit,  on  the  sixteenth 
day  oi  March,  iS86,  the  defendant  declined  and  refused  to  renew 
said  lease,  and  the  plaintiff  tendered  to  the  said  defendant  the  pos- 
session of  said  premises,  with  the  house  thereon,  under  the  said 
contract,  and  demanded  payment  for  the  house,  as  in  said  contract 
agreed,  which  the  defendant  then  and  there  refused,  and  still  fails 
and  refuses,  to  pay  for  said  house;  that  plaintiff,  on  and  after  the 
sixteenth  day  of  March,  1886,  surrendered  up  the  possession  of  said 
house  and  left  the  same;  that  said  house  was  of  the  value  of  eight 
hundred  doWaxs.  Wherefore  plaintiff  (^continuing  and  concluding  as  in 
Form  No,  5915). 


(5)  Failure  to  Keep  Quiet  Enjoyment  Clause. ^ 
(a)  Eviction  by  Landlord. 

Form  No.  1 2  7  6 1  .* 

(Precedent  in  Riley  v.  Hale,  158  Mass.  241.) 

f  (^Commencement  as  in  Form  No.  69 ^Syi"^  the  defendant  executed  and 
ivered  to  him  a  written  lease  of  a  certain  store,  numbered  101  on 
State  Street,  in  the  city  of  Chicago  in  the  State  of  Illinois,  whereby 
the  defendant,  in  consideration  of  a  certain  rent  to  be  paid  by  the 
plaintiff,  let  said  store  to  the  plaintiff  for  the  term  of  three  years,  and 
covenanted  that  plaintiff  should  have  possession  of  said  premises 
during  said  term,  and  should  have  the  quiet  enjoyment  thereof;  yet 
the  defendant,  wholly  unmindful  of  said  covenant,  took  possession  of 
said  premises,  and  excluded  the  plaintiff  therefrom,  and  let  the  same 
to  other  persons  throughout  the  whole  of  said  term,  whereby  the 
plaintiff  has  lost  the  enjoyment  of  said  premises  and  the  profits  thereof. 
[(^Concluding  with  signature  as  in  Form  No.  65^.)]^ 


1.  Breach,  How  Alleged. —  "The  cove- 
nant for  quiet  enjoyment  requires  the 
assignment  of  a  breach  by  a  specific 
ouster  or  eviction  by  paramount  legal 
title.  It  is  not  necessary  [however]  to 
state  all  the  facts  which  in  evidence 
constitute  an  eviction."  Rickert  v. 
Synder,  9  Wend,  (N.  Y.)  415. 

Damages.  —  The  rule  for  damages,  in 
case  the  landlord  refuse  without  cause 
to  deliver  possession,  is  the  difference 
between  rent  to  be  paid  and  actual 
value  of  premises  at  time  of  breach,  and 
such  damages  need  not  be  specially 
stated  in  declaration.  Green  v.  Will- 
iams, 45  111.  206. 

Findingfs  of  Court.  —  For  forms  of  find- 
ings of  court  on  law  and  facts  see 
Cornelissens  v.   Driscoll,  8g  Mich.  34; 


McAlpin    V.    Woodruff,    11    Ohio    St. 
120. 

Precedents.  —  Complaint  for  refusal 
by  landlord  to  deliver  possession,  see 
McAninch  v.  Hamilton,  i  Ind.  App. 
429.  Petition  for  eviction  in  that  land- 
lord's widow  secured  an  assignment  of 
dower,  see  McAlpin  v.  Woodruff,  i 
Disney  (Ohio)  339,  11  Ohio  St.  120. 

2.  No  objection  was  made  to  the 
form  of  this  declaration;  and  upon  the 
finding  of  the  jury,  assessing  the  plain- 
tiff's damages  in  the  sum  of  nine 
thousand  four  hundred  and  forty-five 
dollars  and  twenty-two  cents,  judgment 
was  properly  rendered  in  favor  of  the 
plaintiff. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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(Jf)  Eviction  by  Third  J^erson. 

Form  No.  12762 
(Conn,  Prac.  Act  (1879),  p.  72,  No.  105.) 

{Commencement  as  in  Form  No.  5912.)     - 

1.  On  May  1st,  iS78,  the  defendant,  by  lease  under  seal,  let  to  the 
plaintiff  the  house  No.  100  State  street,  Hartford,  for  two  years, 
covenanting  that  the  plaintiff  should  quietly  enjoy  possession  thereof 
for  said  term. 

2.  On  October  1st,  iS78,  one  William  Brown,  who  was  the  lawful 
owner  of  said  house,  lawfully  evicted  the  plaintiff  therefrom,  and 
still  withholds  possession  thereof  from  him. 

3.  The  plaintiff  was  thereby  prevented  from  continuing  the  busi- 
ness of  a  tailor  at  said  place,  was  compelled  to  expend  %500  in  mov- 
ing, and  lost  the  custom  oi  James  Jenks  diud  John  Johnson  by  suchi 
removal. 

The  plaintiff  claims  $i,6>0(?  damages. 
{Continuing  and  concluding  as  in  Form  No.  5912.) 

Form  No.  12763. 

(Conn.  Prac.  Act  (1879),  p.  H2,  No.  181.) 

{Commencement  as  in  Form  No.  5912.) 

1.  On  May  1st,  iS78,  the  plaintiff  and  the  defendant  signed  and 
sealed  a  lease  by  which  the  plaintiff  hired  and  the  defendant  leased 
for  the  term  of  three  years  from  said  date,  at  a  yearly  rent  of  $1,000 
{briefly  designate  the  premises'). 

2.  Said  lease  contained  a  covenant  on  the  part  of  the  defendant,  of 
which  the  following  is  a  copy  {copy  of  covenant  for  quiet  possession,  or 
state  its  substance). 

3.  The  plaintiff  has  not  been  permitted  peaceably  to  occupy  and 
enjoy  the  possession  of  said  premises;  but,  on  the  contrary,  after  the 
commencement  of  the  term,  and  on  y«/y  1st,  i878,  one  John  Stiles, 
who  at  the  time  of  making  said  lease,  and  thereafter,  until  the  last 
mentioned  day,  was  the  lawful  owner  {or  la7afully  entitled  to  the  pos- 
session) of  said  premises,  entered  upon  the  same  and  ejected  the 
plaintiff  therefrom,  and  has  ever  since  kept  him  out  of  possession  of 
the  same  {or  designate  what  part). 

4.  {Allege  special  damage,  if  any,  e.g.,  as  follows:)  The  plaintiff,  con- 
fiding in  the  said  covenant  of  the  defendant,  had  purchased  a  num- 
ber of  farming  utensils  for  the  cultivation  of  said  premises,  and  had 
entered  upon  said  premises  and  commenced  to  raise  grain  and  fruit 
thereon,  when  he  was  so  ejected;  and  by  reason  of  the  defendant's 
failure  to  fulfil  said  covenant,  said  farming  utensils  became  of  little 
or  no  value  to  him,  and  he  was  deprived  of  the  result  of  his  time  and 
labor  in  cultivating  said  premises. 

The  plaintiff  claims  ^00  damages. 

{Continuing  and  concluding  as  in  Form  No.  5912.) 
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Form  No.  \z'jti^. 
(Precedent  in  Ware  v.  Lithgow,  71  Me.  62.) 

\(J2oinmencemeni  as  in  Form  No.  SdJtOy^  in  a  plea  of  covenant 
broken,  for  that  whereas,  heretofore  on  the  seventeenth  day  of  March, 
A.  D.  1 865,  at  said  Augusta,  by  a  certain  indenture  then  and  there 
made  between  the  said  plaintiff  of  the  one  part  and  the  said  defend- 
ant of  the  other  part,  one  part  of  which  indenture,  sealed  with  the 
seal  of  the  said  defendant  the  plaintiff  now  brings  into  court,  the  date 
whereof  is  the  day  and  year  aforesaid,  the  defendant  did  lease, 
demise,  and  let  unto  the  plaintiff  a  certain  parcel  of  land  situate  in 
said  Augusta  on  the  east  side  of  the  river  and  bounded  northerly  by 
land  formerly  owned  by  the  late  Samuel  Patterson,  deceased,  easterly 
by  the  lot  owned  by  Afrs.  Mercy  Kittridge,  southerly  by  the  Belfast 
road  leading  over  Malta  Hill,  so  called,  and  westerly  by  lots  sold  off 
as  aforesaid  and  by  the  soap  factory  lot,  and  by  Bangor  street,  for 
the  term  of  three  years,  from  \)t\&  first  day  of  April,  a.  d.  \Z65,  with 
the  privilege  of  extending  the  lease  _/?z'^  years,  reserving  the  right  to 
take  and  occupy,  or  to  sell  any  portion  of  said  premises  on  certain 
terms  therein  stated;  that  on  the  twenty-fourth  day  oi  June,  a.  d. 
1 87^,  said  lease  was  duly  and  formally  extended  for  the  term  oi  five 
years,  from  th.e  seventeenth  day  of  March,  a.  d.  i2>70.  Now  the  plain- 
tiff avers  that  the  said  defendant,  in  the  year  i2,66,  leased  a  portion 
of  said  premises,  to  one  B  rami,  at  a  rent  oi  fifteen  dollars  a  year;  and 
another  piece  of  about  an  acre  and  three-fourths  in  the  fall  of  i870, 
to  one  J.  B.  Wendall,  at  a  rent  of  sixty  dollars  a  year,  and  the  follow- 
ing year,  about  a  half  an  acre  more  to  the  same  man,  and  in  i87i 
another  portion,  to  one  Wilson,  at  a  rent  of  thirty-five  dollars  a  year, 
and  has  continued  to  receive  the  said  several  rents  to  the  present 
time,  and  has,  the  present  season,  sold  the  grass  off  from  the 
remainder  of  the  land  described  in  the  plaintiff's  lease;  also  leased 
about  an  acre  to  one  Folsom,  [and  the  plaintiff  avers  that  the  said 
lessees  above  named  have  entered  under  their  leases  from  the  defend- 
ant and  have  interfered  with  the  plaintiff's  quiet  enjoyment  of  the 
premises,  and  that  the  vendee  of  the  grass  sold  by  defendant  has 
entered  and  cut  the  same,]^  all  in  violation  of  the  defendant's  said 
lease,  and  so  the  said  defendant,  his  covenant  aforesaid  hath  not 
kept,  but  hath  broken  the  same.  To  the  damage  of  the  said  plaintiff 
(as  he  says)  the  sum  of  six  hundred  dollars  which  shall  then  and  there 
be  made  to  appear,  with  other  due  damages. 

[(Concluding  as  in  Form  No.  69Jfi.^^ 

1.  The  matter  to  be  supplied  within  are,  that  the  defendant  leased  portions 
[  ]  will  not  be  found  in  the  reported  of  the  premises  to  certain  persons,  and 
case.  sold   to   another   the  grass  on   the  re- 

2.  The  words  included  within  [  ]  will  mainder.  It  is  nowhere  stated  that  his 
not  be  found  in  the  declaration  set  out  lessees  have  entered  on  the  premises 
in  the  reported  case.  They  are  inserted  leased,  or  interfered  with  the  plaintiff's 
to  meet  the  objection  of  the  court  that  quiet  enjoyment  of  the  same,  or  that 
the  declaration  as  filed  did  not  show  an  the  vendee  of  the  grass  has  cut  or  car- 
eviction.  The  court  said:  "The  dec-  ried  away  any.  No  eviction  is  alleged, 
laration  is  fatally  defective  in  not  set-  No  tortious  interference  with  any  of 
ting  forth  any  breach  of  the  covenant  the  plaintiff's  rights  is  disclosed.  Every 
for  quiet  enjoyment.     The  allegations  allegation  in  the  writ  may  be  true,  and 
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(6)  Failure  to  Repair.* 
Form  No.  1276s.' 

{Commencement  as  in  Form  No.  6941)  that  by  certain  articles  of  agree- 
ment,^  made  and  entered  into  the  twenty-seventh  day  of  January,  i8<^d, 
sealed  with  the  seals  of  the  plaintiff  and  defendant,  and  profert  made 
of  them,  the  said  Susan  Middlekauff  rented  and  leased,  and  by  these 
presents,  did  rent  and  lease  to  the  said  Michael  P.  Smith,  her  mill 
property  Sind  forty  acres  of  land,  being  part  of  the  same  known  as 
Poplar  Grove,  from  tht  first  day  of  April,  \ZJf6,  for  one  year,  with  the 
privilege  of  two,  if  the  property  was  not  sold  in  the  meantime;  the 
lease  was  to  be  for  two  years,  the  said  Susan  Middlekauff  was  to 
keep  the  mill  in  good  repair.  The  said  Michael  P.  Smith,  on  his 
part,  agreed  to  pay  the  said  Susan  Middlekauff,  the  sum  of  %550,  as 
a  year's  rent  for  the  said  property;  and  the  said  Michael  P.  Smith 
further  agreed  to  underpin,  chink  and  daub  the  warehouse,  and  also 
to  remove  a  log  tenant  house  from  the  upper  farm,  known  as 
^'■Charlton's  Forest,"  and  put  the  same  where  Samuel  Middlekauff 
might  direct,  removing  the  said  house  free  of  charge,  and  put  the 
house  up  in  a  plain  and  substantial  manner,  keeping  a  correct  account 
of  expenses  of  the  same,  for  which  he  was  to  be  paid,  after  deducting 
twenty-five  dollars  rent  of  the  same  whilst  in  his  possession,  and  also 
to  keep  the  dam  in  good  repair  at  his  own  expense;  the  said  Michael 
P.  Smith  was  to  be  as  economical  in  the  use  of  firewood  as  circum- 
stances would  admit,  cutting  dead  and  decayed  timber  under  all 
circumstances.     The   plaintiff  entered  upon  the  premises,  and  was 

the  plaintiff  may  have  been  in  the  quiet  suffered  the  same  to  remain  unpainted, 

enjoyment  of  the  premises  leased."  the  blinds  of  said  house  to  remain  in  a 

1.  Where   Lease  has  been  Assigned. —  shattered  and  disordered   state,"  etc.. 

In  a  suit  by  a  tenant  against  his  land-  was  allowed,   against  the  objection  of 

lord's  assignee  upon  a  covenant  in  the  defendant.to  be  amended,  aftertheclose 

lease  as  follows:  "And  also  during  the  of  the  testimony  in  the  case  and  the 

term   of  the  lease   to  repair  the  water  final  argument  of  defendant,  by  adding 

pipes  and  water  closets  and  do  all  other  after  the  words  "  disordered  state  "  the 

necessary  repairs  to  make  the  property  words  "  by  reason  of  which  the  window 

in   a  good  and  tenantable  condition,"  glass   was    broken    and   destroyed    in 

the  court  held  that  the  covenant  would  said     house;"     testimony    concerning 

be  satisfied  by  a  single  performance  and  the     glass     having     been    introduced 

for  that  reason  that  the  declaration  was  without  objection  during  the  trial.    On 

demurrable,  because  it  did   not  allege  exceptions  taken  by  the  defendant,  the 

that    covenant    was    not    performed  by  allowance  of  this  amendment  was  held 

landlord  prior  to  the  assignment  of  the  proper.     The  court  said:   "  The  amend- 

lease.     It  was  also  held  that  a  request  ment    does    not    introduce    any    new 

to  make  the  repairs  should  have  been  cause  of  action,  but  is  simply  a  specifi- 

alleged,  but  as  the  failure   to  so  allege  cation   of    one    item    covered    by    the 

was   a   matter    of    form    merely,    that  general  allegation   of    want   of   repair 

such  defect   was    not    reached   by   the  on  the  outside,"  and  would  have  been 

general  demurrer   filed   to  the  declara-  allowed  had  it  been  asked  for  when  evi- 

tion.  Gerzebek  v.  Lord,  33  N.  J.  L.  240.  dence  was  offered.     Potter  v.  Lucas,  59 

Amendment.  —  A   declaration    in    an  Me.  212. 
action     for    covenant    broken,    which        2.  This  declaration  is  based  on  the 

alleged  "  that  the  said  Zwcrtj- [the  land-  facts  in   Middlekauff  ?/.  Smith,   i   Md. 

lord]   did  not   keep  the  outside  of  said  329. 

Portland  house  in  proper  repair  during        S.  The  articles  of  agreement  referred 

the  term  aforesaid,  and  while  the  plain-  to   in    the  text  are  set    out  in   full  in 

tiff  was  so  possessed  as  aforesaid,  but  Middlekauff  v.  Smith,  i  Md   329. 
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possessed  thereof  for  the  term  of  two  years,  by  virtue  of  said  articles 
of  agreement.  And  although  the  said  plaintiff  hath  always  since  the 
time  of  making  said  articles  of  agreement,  hitherto,  well  and  truly 
performed  and  kept  all  things  in  the  said  articles  of  agreement  con- 
tained, on  his  part  and  behalf,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  articles  of  agreement,  to  wit,  at 
Washington  county  aforesaid,  yet  protesting,  that  the  said  defendant 
hath  not  performed,  fulfilled  or  kept,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof,  anything  in  the  said  articles 
of  agreement  contained,  on  her  part  and  behalf.  And  the  said 
plaintiff  further  says,  that  after  the  saidy^r^/  day  of  April,  in  the  year 
184^,  and  during  the  continuance  of  the  said  term  of  tivo  years,  to 
wit,  on  the  Jirst  day  of  April,  in  the  year  i8.^7,  the  said  mill,  in  the 
said  articles  of  agreement  mentioned,  became  and  was  in  bad  repair, 
for  the  want  of  needful  and  necessary  reparation  and  amendments 
of  the  same,  in  the  roof,  and  in  divers  parts  of  the  machinery  thereof, 
and  for  the  want  of  cleaning  out  of  the  tailrace  of  said  mill;  of  all 
which  said  matters  and  things,  due  and  proper  notice  was  given  by 
the  said  plaintiff  to  the  said  defendant,  to  wit,  at  the  county  aforesaid; 
yet  the  said  defendant  did  not  repair  or  amend  the  roof  of  the  said 
mill  and  the  machinery  thereof,  and  have  the  tailrace  of  the  said 
mill  cleaned  out;  by  reason  whereof,  the  said  plaintiff  is  damnified, 
and  lost  the  use  of  said  mill  for  a  long  time,  and  for  a  long  time  could 
not  do  near  as  much  grinding  with  the  said  mill,  as  if  the  same  had 
been  kept  in  good  repair;  and  also  had  damaged  and  lost  a  large 
quantity  of  wheat,  and  was  compelled  to  decline  the  purchase  of 
other  large  quantities  of  the  same,  and  was  otherwise  damnified  and 
injured;^  but  on  the  contrary,  the  said  defendant  suffered  and  per- 
mitted the  said  mill  to  continue  so  ruinous,  and  in  bad  repair,  from 
the  S2dd  first  day  of  April,  in  the  year  i847,  until  the  expiration  of  the 
said  term  of  two  years,  to  wit,  at  the  county  aforesaid,  contrary  to 
the  form  and  effect  of  the  said  articles  of  agreement,  and  of  the 
covenants  of  the  said  defendant,  in  that  behalf  made  as  aforesaid. 
And  so  the  said  plaintiff  in  fact  says,  that  the  said  defendant 
(although  often  requested  so  to  do)  hath  not  kept  the  covenants  so 
by  her  made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the 
same  with  the  said  plaintiff  hath  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  whereby  the  said  plaintiff 
saith,  that  he  hath  damage,  and  is  the  worse  to  the  value  of  two 
thousand  dollars.  And  the  plaintiff  claims  {continuing  and  concluding  as 
in  Form  No.  6941). 

Form  No.  12766. 

(Conn.  Prac.  Act  (1879),  p.  112,  No.  180.) 

{Commencement  as  in  Form  No.  5912.) 

I.  On  May  1st,  iS79,  the  plaintiff  and  the  defendant,  signed  and 
sealed  a  lease,  by  which  the  defendant  leased  to  the  plaintiff  the 

1.  This  allegation  of  loss  of  custom  was  tingencies  to  constitute  a  proper  ground 
held  to  be  "  too  speculative,  and  de-  for  damages."  Otherwise  the  declara- 
pended  upon  too  many  and  remote  con-     tion  seems  to  have  been  suflScient. 
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premises  known  as  No.  100  Main  street,  in  Hartford^  for  one  year 
from  that  date. 

2.  Said  lease  contained  a  covenant  on  the  part  of  defendant,  of  which 
the  following  is  a  copy  {copy  of  covenant  to  keep  in  repair^. 

3.  The  plaintiff  entered  into  possession  of  said  premises  under  said 
lease,  and  used  the  same  as  a  store  and  warehouse  for  storing  and 
selling  various  articles  of  dry  goods. 

4.  The  defendant  has  failed  to  perform  said  covenant  and  keep  the 
premises  in  repair,  and  has  allowed  the  walls  and  roof  to  become  and 
remain  leaky,  by  means  whereof  the  water  has  entered  said  prem- 
ises and  utterly  ruined  a  portion  of  his  said  goods,  and  seriously 
injured  others. 

The  plaintiff  claims  %500  damages. 

{Continuing  and  concluding  as  in  Form  No.  5912.') 

(7)  Failure  to  Renew  Lease. 

Form  No.  12767.' 
(Precedent  in  Hadlan  v.  Ott,  2  Wash.  Ter.  167.) 

[{Commencement  as  in  Form  No.  5936.')]^ 

1.  That  on  the  first  day  oi  July,  \2>8i,  by  a  written  agreement  of 
lease  between  plaintiff  and  defendant,  plaintiff  rented  defendant's 
property,  situated  at  the  southwest  corner  of  Fourth  and  Washington 
streets,  in  the  City  of  Olympia,  for  the  term  of  one  year  from  that 
date,  at  the  monthly  rent  of  twenty-two  dollars,  payable  monthly. 

2.  That  defendants  covenanted  with  plaintiff  that  said  lease 
should  be  for  one  year,  with  -the  privilege  of  five  years  from  the  date 
of  the  expiration  of  the  first  year,  to  wit:  the  first  day  oi  July,  iS82. 

3.  That  said  lease  provided  for  a  written  notice  by  plaintiff  to 
defendants,  on  or  before  the  first  day  oi  June,  iS82,  should  plaintiff 
elect  to  renew  and  continue  said  lease  ior  five  years  from  the  expira- 
tion of  the  said  first  year. 

4.  That  the  buildings  on  said  premises  were  included  in  said  lease, 
and  were  used  and  occupied  by  plaintiff  for  a  residence,  and  for  the 
business  of  a  beer  hall,  and  were  leased  for  such  uses  and  purposes, 
and  said  beer  hall  was  built  for  plaintiff  in  consideration  of  said 
lease,  and  for  the  business  of  plaintiff. 

5.  That  defendants  covenanted  with  plaintiff  to  keep  said  build- 
ings, to  wit:  the  residence,  the  beer  hall,  and  outbuildings,  and  the 
said  premises,  in  proper  and  necessary  condition  and  repair  for  all 
proper  uses  and  enjoyment  by  plaintiff. 

6.  That  said  defendants  reserved  the  right  to  increase  said  rent  to 
the  rate  of  twenty-five  dollars  per  month,  from  and  after  the  first  day 
oi  July,  18.?^,  which  rent  plaintiff  agreed  to  pay  upon  continuation 
and  renewal  of  said  lease  ior  five  years. 

7.  That  defendants  reserved  the  right  to  build  on  the  corner  of 

1.  No  objection  to  the  form  of  this  and  judgment  was  rendered  for  nomi- 
complaint  was  taken.     Upon  the  plead-     nal  damages. 

ings    plaintiff    moved    the    court     for        2.  The  matter  to  be  supplied  within 
judgment,  which  motion  was  granted     []  will  not  be  found  in  the  reported  case. 
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said  4;)remises  formed  by  Fourth  and  Washington  streets,  or  on  the 
corner  of  said  premises  formed  by  the  alley  and  Washington  street. 

8.  That  plaintiff  entered  into  and  took  possession  of  said  premises 
under  said  lease,  and  occupied  the  same  for  the  purpose  of  residence 
and  business  of  beer  hall,  as  aforesaid,  up  to  about  the  ISth  day  of 
May^  i882,  at  which  time  the  buildings  on  said  premises  were 
destroyed  by  fire. 

9.  That  after  said  fire,  and  prior  to  the  notice  hereinafter  men- 
tioned, defendants  signified  to  plaintiff  their  intention  to  renew  said 
premises  for  the  use  and  enjoyment  of  plaintiff;  and  on  the  25th  day 
of  May,  iS82,  plaintiff  notified  defendants  in  writing  that  it  was  his 
intention  to  renew  and  continue  said  lease,  and  retain  possession  of 
said  premises  for  the  full  term  of  ^ve  years;  and  requested  defend- 
ants to  put  said  premises  in  condition  and  repair  for  his  occupancy 
and  use  as  residence  and  business  aforesaid. 

10.  That  after  said  fire  and  the  receipt  of  said  notice,  defendants 
met  plaintiff,  and  consulted  with  him  in  regard  to  the  repairs  and 
renewal  of  said  buildings  and  premises,  and  defendants  then  and 
there  informed  plaintiff  that  they  would  have  to  charge  him,  in  con- 
sideration of  the  renewal  and  continuance  of  said  lease,  the  monthly 
rent  of  twenty- five  dollars  per  month,  which  rent  of  twenty-five  dollars 
per  month  plaintiff  then  and  there  agreed  to  pay,  from  and  after  the 
ij/day  oi  July,  \Z82. 

11.  That  plaintiff  has  performed  each  and  every  of  his  obligations 
and  covenants  to  and  with  defendants,  and  has  regularly  paid  the 
rent  of  t7vetity-two  dollars  per  month;  and  according  to  his  agreement 
with  defendants,  plaintiff  has  paid  the  said  rent  of  twenty-five  dollars 
per  month  up  to  and  including  the  month  oi  July,  i882,  to  the  said 
defendants,  who  promised  to  renew  the  said  premises  at  their  meet- 
ing aforesaid. 

12.  That  plaintiff  is  now,  and  always  has  been,  since  entering  into 
said  agreement  with  defendants,  ready  and  willing  to  perform  each 
and  every  part  of  his  covenant  to  and  with  defendants. 

13.  That  defendants  now  refuse  to  recognize  the  renewal  and  con- 
tinuance of  said  lease,  and  have  gone  upon  and  taken  possession  of 
said  premises,  and  disseised  plaintiff. 

14.  That  defendants  have  erected  buildings  upon  said  premises 
for  their  own  use  and  profit,  contrary  to  and  in  violation  of  their 
agreement  with  plaintiff. 

15.  That  defendants  are  in  mova  [in  mora],  and  persist  in  refusing 
to  give  plaintiff  the  use  and  enjoyment  of  said  premises. 

16.  That  defendants  are  in  mova  [in  mora],  and  now  refuse  to 
repair,  restore,  and  put  said  premises  in  proper  order  and  condition 
for  the  use  of  and  occupation  by  plaintiff  for  residence  and  business 
as  aforesaid,  and  that  such  refusal  is  a  wilful  violation  and  breach  of 
their  said  agreement  with  plaintiff. 

17.  That  the  said  acts  and  the  said  refusal  of  defendants  have  caused 
plaintiff  injury,  loss,  and  damage,  in  the  sum  of  three  thousand  dollars. 

18.  That  the  said  breach  of  the  said  defendants  caused  plaintiff  to 
be  thrown  out  of  business,  by  which  plaintiff  is  further  injured  and 
damaged  to  the  extent  and  sum  oi  five  hundred  do\\a.rs. 
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19.  That  said  premises  were  worth  to  plaintiff,  in  preference  to 
any  other  location,  for  residence  and  business,  six  hundred  dollars  a 
year;  and  the  said  acts  and  breach  of  defendants  have  deprived 
plaintiff  of  such  preference,  and  caused  him  further  and  other 
injury,  loss,  and  damage,  in  the  sum  of  three  thousand  d.o\\zxs. 

20.  That  since  the  making  and  entering  into  said  agreement,  rents 
have  increased,  and  it  has  become  more  difficult  and  more  expensive 
for  plaintiff  to  secure  a  suitable  place  for  residence  and  business; 
and  because  of  such  increase,  said  acts  and  said  breach  of  defendants 
have  caused  plaintiff  further  and  other  injury,  loss,  and  damage  in 
the  sum  of  one  thousand  dollars. 

21.  That  through  inadvertence  and  mistake  plaintiffs  and  defend- 
ants failed  to  attach  their  seals  to  said  agreement  of  lease. 

Wherefore  plaintiff  prays  judgment: 

That  defendants  properly  attach  their  seals  to  said  lease,  and  that 
plaintiff  do  have  and  recover  of  and  from  defendants  the  sum  of 
seven  thousand,  five  hundred  dollars,  actual,  pecuniary,  punitive,  and 
exemplary  damages,  and  for  costs  and  disbursements. 

F.  P.  Carroll,  Attorney  for  Plaintiff. 

(8)  Failure  to  Pay  for  Surrender  of  Unexpired  Lease. 
Form  No.  12768. 
(ConruPrac.  Act  (1879),  P-  ii4.  No.  184.) 
{Commencement  as  in  Form  No.  5912. ) 

1.  At  the  time  hereinafter  mentioned,  the  plaintiff  had  a  lease  of  a 
house  and  lot  in  Newtown,  for  a  term  commencing  on  the  1st  day  of 
May,  1 877,  and  ending  on  the  1st  day  of  May,  188O,  under  which  he 
was  entitled  to  the  possession  of  said  house  and  lot. 

2.  On  May  1st,  iS79,  the  defendant  being  the  owner  of  (or  having- 
purchased^  the  reversion  of  said  premises,  subject  to  the  unexpired 
term  of  the  lease,  promised  the  plaintiff  that  in  consideration  that  he, 
the  plaintiff,  would  surrender  to  the  defendant  the  unexpired  term  and 
the  possession,  he  would  pay  the  plaintiff  the  sum  of  %500  on  {stating 
date  of  payment). 

3.  The  plaintiff  thereupon  accordingly  surrendered  the  unexpired 
term  and  the  possession  to  the  defendant. 

\0r  3.  The  plaintiff  duly  performed  all  the  conditions  thereof  on 
his  part.] 

4.  Said  sum  has  not  been  paid. 
The  plaintiff  claims  %500  damages. 
{Continuing  and  concluding  as  in  Form  No.  59 12.") 

(9)  Failure  to  Pay  Taxes. 
Form  No.  12769.' 
{Commencement  as  in  Form  No.  69Jf2)  that  the  defendant  leased  to 

1.  Mass.  Pub.  Stat.  (1882),  c.  11,  §  17,  paid  by  him  or  may  recover  the  same 
provides  that  "when  a  tenant  paying  in  an  action  against  his  landlord,  unless 
rent  for  real  estate  is  taxed  therefor,  there  is  an  agreement  to  the  contrary." 
he  may  retain  out  of  bis  rent  the  taxes    See  also  Wood  v.  Bogle,  115  Mass.  30. 
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the  plaintiff  premises  situated  at  210  West  Newton  street  in  the  city 
of  Boston.,  in  said  county,  for  the  term  of  two  years,  commencing  on 
X\it.  first  day  oi  January,  a.  d.  x%81\  that  there  was  no  agreement  that; 
plaintiff  shoald  pay  taxes  on  said  premises;  that  on  \h^  first  day  of 
May,  A.  D.  i85i,  taxes  in  the  sum  oi  sixty  dollars  were  assessed  upon 
said  premises,  payable  on  \}i\&  first  day  of  December  in  the  same  year; 
that  on  the  first  day  of  said  December,  upon  the  request  of  a  duly 
appointed  collector  of  taxes  for  said  city,  said  plaintiff  paid  to  said 
collector  of  taxes,  the  said  sum  of  sixty  dollars,  whereupon,  by  reason 
of  section  17  of  chapter  11  of  the  Public  Statutes  of  Massachusetts  of 
1882,  an  action  accrued  in  favor  of  plaintiff  against  defendant  to 
recover  said  sum;  that  said  sum  has  not  been  paid  by  defendant. 
Wherefore  plaintiff  claims  damages  in  the  sum  of  eighty  dollars. 
(jConcluding  with  signature  as  in  Form  No.  694^.) 

b.  Answer  op  Plea. 

(1)  Alleging  General  Performance  of  Covenant. 

Form  No.  12770 .' 

(Precedent  in  Gazzolo  v.  Chambers,  73  111.  76.) 

[In  the  Circuit  Court  of  Cook  County,  September  Term,  a.  d.  i874. 
Frank  Gazzolo  ) 

ats.  >•  Covenant. 

Jerome  B.  Chambers  and  Beverly  R.  Chambers.  ) 

And  the  defendant  T^ra///^  Gazzolo,  by  Jeremiah  Mason  his  attorney, 
comes  and  defends  the  wrong  and  injury  when,  etc.,  and  says  that 
the  plaintiffs  ought  not  to  have  their  aforesaid  action  against  him, 
the  defendant,  because  he  says:]^  that  always  after  the  sealing  and 
making  of  the  said  indenture  to  the  commencement  of  this  action,  he 
hath  fulfilled,  performed,  complied  with  and  kept  all  and  singular  the 
covenants,  grants,  agreements,  payments,  articles  and  contracts  on 
the  part  and  behalf  of  him,  the  said  Frank  Gazzolo,  to  be  fulfilled, 
performed  and  kept,  according  to  the  form  and  effect  of  said  indent- 
ure; and  this  he  is  ready  to  verify,  [wherefore  he  prays  judgment  if 
the  plaintiffs  ought  to  have  his  aforesaid  action,  etc. 

Oliver  Ellsworth,  Attorney  for  the  defendant.]* 

(2)  Alleging  Payment  for  Repairs. 

Form  No.  12771.* 

(Precedent  in  Powell  v.  Beckley,  38  Neb.  159.) 

[(  Title  of  court  and  cause  as  in  Form  No.  1331.)^^ 

The  defendant  for  answer  to  plaintiff's  petition  admits  that  on 

1.  The  demurrer  to  this  plea  was  sus-  2.  The  matter  supplied  and  to  be  sup- 

tained.andon  trial  by  court  without  jury,  plied  within  [  ]  will  not  be  found  in  the 

judgment  was  rendered  for  the  plaintiff,  reported  case. 

On  appeal,  however,  the  supreme  court  3.  This    form    may   be   used   when, 

reversed  the  judgment   as   being  war-  upon  a  failure  of  landlord   to   repair 

ranted  neither  by  law  nor  the  evidence,  under  an  agreement  with  his  tenant  to 
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September  S6  he  was  indebted  to  plaintiff  for  Thistlewait  bill,  fixing 
water  closet,  $7;  ior  HaU's  bill  for  painting,  ^16.JfO\  on  November  10, 
Hall's  bill  for  painting,  ^1.90-,  and  for  glass  and  putty,  83  cents; 
but  he  avers  that  on  November  12,  i&88,  the  defendant  paid  several 
sums  in  full,  amounting  to  $^.13,  and  the  same  was  settled  between 
the  plaintiff  and  defendant,  and  satisfied  in  full,  by  mutual  agree- 
ment, by  deducting  from  the  rental  then  due  and  owing  from  plain- 
tiff to  defendant  said  sum  o{$^.13.  The  defendant  further  answer- 
ing denies  each  and  every  other  allegation  in  said  petition  contained. 
\Oliver  Ellsworth,  Attorney  for  the  defendant.]^ 

(3)  Denying  Breach  of  Covenant. 

(a)  For  Quiet  Enjoyment. 

Form  No.  12772.' 
(Precedent  in  Surget  v.  Arighi,  11  Smed.  &  M.  (Miss.)  91.) 

[State    of  Mississippi,  \  In  the  Circuit  Court, 
County  of  Adams.       \  October  Term,  a.  d.  i8^7. 
James  Surget,  Francis  A.  Denny 
and  Abigail  Nichols 
ats. 
Dominic 0  Arighi. 
And  the  said  James  Surget,  Francis  A.  Denny,  and  Abigail  Nichols, 
by  Jeremiah  Mason,  their  attorney,  come  and  defend  the  wrong  and 
injury,  when,  etc.,  and  say  that  the  said  Dominico  Arighi  ought  not 
to  have  or  maintain   his  aforesaid   action  thereof   against   them]^ 
because  they  say,  that  the  said  supposed  assemblage  of  persons  on, 
to  wit,  the  21th  of  July,  iS39,  at  the  county  aforesaid,  was  composed 
of  persons  unknown  to  the  said  defendants,  and  without  the  consent, 
knowledge,  or  privity  of  the  said  defendants,  and  against  their  will, 
they,  the  said  unknown  persons,  entered  upon  the  said  leased  prem- 
ises, and  other  wrongs  in  said  plaintiff's  declaration  mentioned,  then 
and  there,  did  to  the  said  plaintiff,  without  the  knowledge,  consent, 
or  assistance  or  procurement   of  the    said   defendants;  and   these 
defendants  aver,  that  the  said  plaintiff  was  not,  to  wit,  on  the  27th 
oi  July,  a.  d.  i839,  at  the  county  aforesaid,  evicted,  driven,  and  kept 
out  of  the  said  tenements,  in  the  said  declaration  mentioned,  by  the 
aid,  assistance,  procurement,   or  consent  of  these  defendants,  [and 
of  this  the  said  defendants  put  themselves  upon  the  country. 

Jeremiah  Mason,  Attorney  for  the  defendants.]^ 

do   so,    tenant   makes    needed   repairs  from  premises  leased  of  the  defendant, 

and  brings  an  action  against  landlord  thereby  committing  a  breach  of  an  ex- 

for  sums  so  expended.     See  Powell  v.  press   covenant  for   quiet   enjoyment. 

Beckley,  38  Neb.  157.  The  court,  however,  held  that  it  was 

1.  The  matter  enclosed  by  []  will  not  error  not  to  conclude  to  the  country, 
be  found  in  the  reported  case.  because  the  plea  was  a  denial  of  the 

2.  This  plea  was  held  a  complete  de-  important  matter  alleged  in  the  decla- 
fense  to  a  declaration  that  an  assem-  ration,  to  wit,  the  agency  of  the  de- 
blage  of  men,  moved  to  do  the  act  by  fendants  in  the  riot,  and  presented  the 
the    defendant,    evicted    the     plaintiff  negative   of   the   only  question   to  be 
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(J>)  For  Repair  of  Premises. 

Form  No.  12773. 

(2  Chit.  PL  (3d  Am.  from  2d  Lond.  ed.)  549.) 

{Commencement  as  in  Form  No.  9332^  because  he  saith  that  the 
said  messuage  and  tenement  farm  house  and  outhouses  thereunto 
belonging,  were  not,  nor  are,  nor  was,  nor  is,  any  part  thereof 
ruinous,  prostrate,  fallen  down,  or  out  of  repair,  in  manner  and  form 
as  the  said  Richard  Roe  has  above  thereof  complained  against  him 
the  said  John  Doe,  and  of  this  he,  the  said  John  Doe,  puts  himself 
upon  the  country,  etc. 

(4)  Setting  Up  Counterclaim. 

Form  No.  12774.' 
( Precedent  in  Hadlan  v.  Ott,  2  Wash.  Ter.  170.) 

[{Title  of  court  and  cause  as  in  Form  No.  13Jf2.y\^ 
Come  now  the  above  named  Jacob  Ott  and  Elizabeth  Ott,  defend- 
ants in  the  above  entitled  action,  and  for  answer  to  plaintiff's  com- 
plaint they  allege  as  follows,  to  wit: 

First:  They  admit  that  on  the  frst  day  of  July,  188I,  they  entered 
into  a  written  agreement  with  plaintiff  to  lease  to  said  plaintiff  the 
premises  described  in  the  complaint,  for  a  period  of  one  year  from  that 
date  at  the  rate  of  twenty-two  dollars  per  month;  but  they  deny  that 
the  said  agreement  so  made  was  under  seal. 

Second :  They  admit  the  2d,  3d,  and  Jfih  paragraphs  of  said  com- 
plaint. 

Third :  They  admit  that  the  agreement  set  out  in  the  first  para- 
graph of  this  answer  contains  an  agreement  on  the  part  of  defend- 
ants, to  keep  said  premises  in  proper  and  necessary  repair  and  con- 
dition, for  all  proper  use  and  enjoyment  of  the  same  by  the  plaintiff, 
for  the  purpose  of  residence  and  business  aforesaid. 

Fourth:  They  admit  the  6th  paragraph  of  the  complaint. 

Fifth:  They  admit  the  1th  and  8th  paragraphs  of  the  complaint. 

Sixth:  They  deny  that  after  said  fire,  or  at  any  other  time,  that 
they  or  either  of  them  signified,  or  in  any  way  indicated,  to  plaintiff 
their  intention  to  renew  said  premises  for  the  enjoyment  or  use  of 
plaintiff,  except  upon  the  condition  that  a  new  lease  be  made,  under 
and  by  virtue  of  which  a  new  dwelling-house  was  to  be  erected  on 
the  southeast  corner  of  lot.  They  admit  that  they  signified  their 
intention  to  rebuild,  if  plaintiff  refused  so  to  do  —  and  that  they 
specified  the  nature  and  size  of  buildings  proposed  to  be  built,  and 
the  ground  upon  which  they  were  to  be  erected;  and  that  plaintiff 
refused  to  have  or  lease  said  buildings;  and  that  in  consequence  of 
said  refusal  they  have  not  erected  any  buildings  on  the  ground  leased 
to  plaintiff. 

tried.     The  form  as  here  set   out   has     granted.     For    the    complaint    herein 
been  changed  to  meet  the  objection  of    see  supra.  Form  No.  12767. 
the  court.  2.  The  matter  to  be  supplied  within 

1.  Plaintiff's  motion  for  judgment  [  ]  will  not  be  found  in  the  reported 
on    the    pleadings    in    this   case    was     case. 
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They  admit  that  after  the  destruction  of  the  buildings  occupied  by 
plaintiff,  that  he  notified  them  that  it  was  his  intention  to  renew  said 
contract  or  agreement,  and  to  retain  possession  of  said  premises  for 
the  full  term  of  y?7'<f  years,  on  and  after  y«/v  ii-/,  I §|5^.  They  admit 
that  plaintiff  requested  defendants  to  rebuild  said '  buildings  for  his 
occupancy  and  use. 

Seventh:  They  deny  that  plaintiff  has  performed  the  obligation  or 
covenants  to  be  by  him  kept  or  performed  under  said  agreement. 
They  admit  that  he  has  paid  the  rent  during  the  time  alleged  in  the 
complaint.  They  deny  that  they  or  either  of  them  ever  promised  to 
renew  or  rebuild  the  said  premises  at  any  meeting,  time,  or  place 
whatever,  under  the  lease  oi  July  1st,  iS81. 

Eighth:  They  deny  each  and  every  allegation  contained  in  the- 
12tA,  13th,  IJfth,  and  15ih  paragraphs  of  said  complaint. 

Ninth:  They  admit  that  they  refused  to  renew  or  rebuild  said 
buildings  after  the  fire,  under  said  lease;  but  they  allege  that  they 
did  voluntarily  offer  plaintiff  a  new  lease,  at  the  same  rent,  of  the 
premises,  and  that  under  a  new  lease  they  offered  to  erect  new 
buildings  for  the  use  oi  said  plaintiff,  and  that  plaintiff  rejected  said 
offer. 

Tenth:  They  deny  each  and  every  allegation  contained  in  the  17tk, 
18th,  20th  and  21st  paragraphs  of  the  complaint. 

1.  And  for  further  answer  and  defense,  by  way  of  counter  claim, 
the  defendants  allege: 

That  on  tht  first  day  oi  July,  a.  d.  \2>81,  these  defendants  leased 
to  the  plaintiff  the  premises  described  in  the  complaint,  together  with 
the  buildings  thereon  situate,  being  a  beer  hall  and  dwelling  house,, 
for  the  term  of  one  year  from  said  date. 

That  said  plamtiff,  for  and  in  consideration  of  the  use  and  enjoy- 
ment of  said  premises,  covenanted  and  agreed  with  defendants,  that 
he  would  quit  and  surrender  said  premises  in  as  good  state  and  con- 
dition as  reasonable  and  proper  use  of  said  premises  will  allow,, 
damages  by  the  elements  excepted. 

That  plaintiff  entered  into  said  premises,  and  that  at  the  time  of 
his  entry  thereof  said  buildings  on  said  premises  were  in  good  con- 
dition and  repair,  and  were  of  the  value  of  twelve  hundred  dollars. 

That  while  plaintiff  was  so  in  possession  of  said  premises,  the  said, 
buildings  were  totally  destroyed  by  fire. 

That  in  the  month  oi  July,  a.  d.  \%82,  the  said  plaintiff  quit  and 
surrendered  said  premises  to  defendants,  but  that  he  did  not  surrender 
the  same  in  as  good  state  and  condition  as  he  received  the  same. 

That  plaintiff  neglects  and  refuses  to  rebuild  said  buildings,  and 
that   defendants  are  injured    and  damaged  by  said  refusal  of  the 
plaintiff  to  rebuild  said  buildings  in  the  full  sum  of  twelve  hundred' 
dollars. 

2.  And  for  further  answer  and  defense,  by  way  of  counter  claim, 
the  defendants  allege : 

That  on  \.\\^  first  day  oi  July,  iS81,  defendants  entered  into  an 
agreement  with  plaintiff,  whereby  they  agreed  to  lease  to  him  the 
premises  described  in  the  complaint  for  the  period  of  one  year,  with 
the  privilege  of  six  years. 
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That  in  said  agreement  these  defendants  agreed  to  keep  said 
buildings  in  repair,  and  the  plaintiff  agreed  to  pay  the  stipulated  rent 
each  and  every  month,  and  to  surrender  said  premises  in  as  good 
order  and  condition  as  he  received  the  same,  damage  by  the  elements 
excepted. 

That  in  May^  iB82,  the  buildings  on  said  premises  were  destroyed 
by  fire,  and  that  thereafter  plaintiff  notified  defendants  of  his  inten- 
tion to  hold  said  premises  for  the  full  term  of  ^ve  years  from  and 
after  yu/y  1st,  i2>82;  and  that  thereupon  defendants  notified  plaintiff 
that  they  would  charge  him  rent  for  the  use  of  said  premises  (to  wit, 
the  ground),  at  the  rate  of  twenty-Jive  dollars  per  month;  and  that 
plaintiff  agreed  to  pay  said  rent,  and  did  pay  the  same  for  the  month 
oi  July,  \%82. 

That  said  plaintiff,  since  said  month  ol  July,  and  now,  refuses  to 
pay  the  said  rent;  and  that  there  is  now  due  from  the  plaintiff  to 
defendants,  rent  for  the  months  of  August,  September,  October,  Nmiem- 
ber,  and  December,  at  twenty-five  dollars  per  month,  being  one  hundred 
and  twenty-five  dollars. 

Wherefore,  defendants  pray  for  judgment  against  said  plaintiff,  for 
the  said  sum  of  one  thousand  three  hundred  a-nd.  twenty-five  dollars,  and 
for  costs  of  suit. 

Jusdon  <5r»  Israel,  Attorneys  ^or  Defendants. 

(5)  Setting  Up  Right  to  Retain  Security  for  Performance  or 

Condition. 

Form  No.  12775.' 

(Precedent  in  Reed  v.  Harrison,  189  Pa.  St.  616.) 

[( Title  of  court  and  cause,  venue  and  commencement  as  in  Form  No. 
102ff)^  is  informed,  believes  and  expects  to  be  able  to  prove  upon 
the  trial  of  this  cause,  that  at  the  time  of  the  execution  of  the  lease 
by  the  Pennsylvania  Company  for  Insurances  on  Lives  and  Granting 
Annuities,  trustees,  to  the  said  plaintiffs,  the  premises  920  and  922 
Chestnut  street  were  two  separate  buildings,  divided  by  party  walls; 
that  plaintiffs  changed  and  altered  the' said  building  by  removing  a 
large  portion  of  the  party  wall,  thereby  converting  the  said  premises 
practically  into  one  entire  building,  instead  of  two  separate  buildings, 
as  the  same  were  at  the  time  of  their  taking  possession;  that  the 
deposit  of  securities  and  the  subsequent  change  of  securities  was 
made  for  the  purpose  of  enabling  the  lessor  to  restore  the  said  build- 
ings to  their  original  condition;  that  at  the  time  the  keys  to  the  said 

1.  This  affidavit  of  defense  was  filed  by  Company  for  Insurance  on  Lives  and 
an  assignee  of  a  lease  in  a  suit  brought  Granting  Annuities,  which  was  the 
by  lessee  to  recover  one  hundred  shares  assignor  of  lease.  The  trial  court  re- 
of  stock  deposited  with  such  assignee  fused  to  enter  summary  judgment  for 
as  security  for  the  performance  of  a  want  of  an  insufficient  affidavit  of  de- 
condition,  to  wit,  the  putting  of  leased  fense,  and  on  appeal  this  decision  was 
premises,  before  they  were  delivered  affirmed. 

up  at  the  expiration  of  term,   in   the        2.  The  matter  to  be  supplied  within 

same  condition  that  they  were  in  when  []  will  not  be  found  in   the  reported 

they    were    leased     by    Pennsylvania  case. 
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premises  were  delivered,  they  were  handed  to  Mr.  M.  L.  Kohler^  who 
knew  nothing  whatever  of  the  terras  of  this  lease  nor  of  the  deposit 
of  the  stock  now  held  by  defendant  for  the  purpose  in  said  lease 
mentioned,  but  did  know  that  the  rent  had  been  fully  paid,  and  that 
said  plaintiffs  had  notified  the  said  defendant  that  they  would  surren- 
der possession  upon  the  termination  of  their  lease;  that  at  that  time 
no  demand  was  made  for  said  stock  nor  was  there  anything  said  to 
the'  said  Kohler  that  any  stock  or  securities  belonging  to  the  said 
plaintiffs  were  in  the  possession  of  this  defendant;  that,  afterwards, 
when  the  said  plaintiffs  requested  that  the  stock  mentioned  in  the 
statement  filed  should  be  returned  to  them,  they  were  told  by  the 
defendant's  agent,  Mr.  Kohler,  as  he  informs  me  and  as  I  expect  to 
prove,  that  the  plaintiffs  must  restore  the  premises  to  the  condition 
in  which  they  were  at  the  making  of  the  original  agreement,  and  that 
the  certificates  of  stock  would  not  be  returned  to  them  until  the 
premises  were  thus  restored  to  the  original  condition.  This  restora- 
tion would  have  required  the  reconstruction  of  the  said  large  portion 
of  the  party  wall  which  had  been  removed  by  them.  The  plaintiffs, 
through  their  agent,  Mr.  Burnett,  who  made  the  demand,  were  fur- 
ther told  that  the  defendant  did  not  care  to  put  the  plaintiffs  to 
unnecessary  expense,  and  that  the  defendant  therefore  would  be 
willing,  if  an  agreement  to  that  effect  was  executed  by  the  plaintiffs, 
to  allow  the  restoration  to  remain  open  until  it  could  be  ascertained 
whether  the  premises  could  be  rented  together  in  the  condition  in 
which  they  were.  The  plaintiffs,  through  their  said  agent,  were  then 
further  told  that  if  an  agreement  was  executed  by  them  in  writing, 
specifying  the  things  necessary  to  be  done  to  restore  the  premises  to 
their  former  condition  of  separate  and  distinct  buildings  and  agree- 
ing to  make  the  requisite  alterations  or  restorations  in  those  par- 
ticulars when  demanded  by  the  defendant,  the  certificates  of  stock 
would  be  forthwith  delivered.  Plaintiffs  declined  to  make  such 
agreement  and  demanded  the  delivery  of  the  stock  despite  the 
demand  upon  them  to  restore  the  premises  to  their  former  condi- 
tion.    The  delivery  of  the  certificates  of  stock  was  refused. 

Defendant  is  unable  to  specify  with  any  great  particularity  the 
specific  things  which  must  be  done  under  the  covenants  of  the  plain- 
tiffs to  restore  the  premises  to  their  original  condition;  but  under 
information  given  to  him  by  those  who  are  informed,  which  he 
believes  and  expects  to  prove  on  the  trial  of  the  case,  he  avers  that 
the  cost  of  such  work  of  restoration  will  exceed  the  value  of  the  said 
shares  of  stock. 

Defendant  claims  that  until  such  time  as  plaintiffs  restore  the 
buildings  in  accordance  with  his  demand,  in  the  condition  in  which 
they  were  at  the  time  of  the  lease  to  them  by  the  Pennsylvania  Com- 
pany for  Insurances  on  Lives  and  Granting  Annuities,  he  is  entitled  to 
hold  the  said  stock  as  security  for  the  performance  by  them  of  the 
terms  of  their  contract  and  that  he  is  not  liable  to  return  said  stock, 
nor  is  he  liable  for  any  variations  or  shrinkage  in  the  value  thereof. 
\iContinuing  and  concluding  as  in  Form  No.  1029.  )]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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VI.  ACTIONS  IN  TORT. 

1.  By  Landlord  Against  Tenant.^ 

a.  For  Conversion  of  Articles  Connected  with  Leased  Premises.* 

Form  No.  12776.' 

(Precedent  in  State  v.  Helms,  loi  Wis.  282.) 

{Commencing  as  in  Form  No.  12672,  and  continuing  down  to*.') 
And  for  a  second  and  separate  cause  of  action  against  said  defend- 
ants the  plaintiff  further  alleges:  That  on  the  20th  day  of  February, 
i892,  the  plaintiff  leased  of  the  defendants,  and  the  defendants  hired 
of  the  plaintiff,  certain  articles  of  property  connected  with  certain 
grain  warehouses,  such  as  scales,  trucks,  scoops,  and  such  like 
articles  as  are  kept  in  and  about  grain  warehouses,  and  which  articles 
are  mentioned  in  "  Exhibit  A,"  hereto  annexed,  and  also  "  Exhibit 
J5,"  hereto  annexed,  both  of  which  exhibits  are  hereby  made  a  part  of 
this  complaint.  That  said  articles  were  the  property  of  the  plaintiff. 
That  by  the  terms  of  the  agreement  the  defendants  agreed  to  deliver 
up  said  articles  of  property  September  1,  iS93,  but  having  failed  and 
neglected  so  to  do,  but  on  the  contrary,  have  wrongfully  converted 
said  goods  to  their  use,  as  plaintiff  is  informed  and  believes,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $125.36. 

[Wherefore,  (continuing  and  concluding  as  in  Form  No.  593T).'\^ 

b.  For  Cutting  Down  and  Destroying  Timber 

Form  No.  12777.* 

(Precedent  in  Rogers  v.  Brooks,  99  Ala.  32.) 

H  Venue  and  title  of  court  and  cause  as  in  Form  No.  5901.'^^ 
The  plaintiff  claims  of  the  defendant  the  sum  of  twenty  thousand 
dollars  {%20,000.00)  damages  for  that  the  defendant  on  the  23d  6a.y 
oi  April,  I&90,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  willfully  and  knowingly  without 
consent  of  plaintiff,  and  plaintiff  was  then  the  owner  of  the  land,  cut 
down  and  destroyed  the  following  number  of  trees  and  saplings 
belonging  to  the  plaintiff,  to-wit:  one  thousand  (1000)  oak  trees  and 
one  thousand  (1000)    saplings  of   that  kind;    one  hundred  (100)  elm 

1.  Requisites  of  Complaint,  Declaratioii  complaint,  holding  that  there  was  no 
or  Petition. —  For  the  formal  parts  of  a     misjoinder  of  counts. 

complaint,  declaration  or  petition  in  a  4.  The   matter   supplied    and   to  be 

particular  jurisdiction    see   the    titles  supplied  within  []  will  not  be  found  in 

Complaints,  vol.  4,  p.  1019;   Declara-  the  reported  case. 

TIONS,  vol.  6,  p.  244.  6.  This  form  is  based  upon  Ala.  Civ. 

2.  Consult  also,  generally,  the  title  Code  (1896).  §  4137,  which  provides  a 
Trover  and  Conversion.  statutory    penalty    for    cutting    trees 

3.  The  only  objection  made  by  the  under  certain  circumstances.  It  was 
defendant  to  this  count  of  the  complaint  held  by  the  court  that  this  form  "aver- 
was  that  it  was  improperly  joined  with  red  every  fact  necessary  to  bring  it 
the  first  count,  which  is  Form  No.  12672.  within  the  act  by  setting  forth  every 
The  court  overruled  the  objection  .which  circumstance  necessary  to  a  proper 
was  in  the  form  of  a  demurrer  to  the  description  of  the  oflfense,"  and  that  a 
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trees  and^f/V)'  OW)  saplings  of  that  kind;  five  hundred {500)  hickory 
trees  and  one  hundred  (JOG)  saplings  of  that  kind;  fifty  (50)  wild  cherry- 
trees  and  fi/iy  saplings  of  that  kind;  ofie  thousand (1000)  pine  trees 
and  five  hundred  saplings  of  that  kind,  then  growing  and  being  in 
and  upon  the  plantation  of  plaintiff,  situate  m  Montgomery  county  in 
the  State  of  Alabama,  and  known  as  the  Charlotte  Thompson  Place, 
which  plantation  was  occupied  by  the  defendant  as  the  tenant  of 
plaintiff,  and  the  plaintiff  was  during  said  time  the  owner  of  said 
plantation  during  all  of  said  times,  and  therefore  plaintiff  brings 
this  suit. 

[(Concluding  with  signature  as  in  Form  No.  5907. )Y- 

2.  By  Tenant  Agfainst  Landlord. 

a.  For  Entering  and  Tearing  Down  Premises.* 

(1)  Complaint. 3 

Form  No.  12778.* 

(Title  of  court  and  cause  and  commencement  as  in  Form  No.  5915) 
that  defendant  did,  on  \h^  fifteenth  day  of  September,  jS88,  lease,  in 
writing,  to  the  plaintiff,  the  premises  therein  described,  in  the  city  of 
Lndianapolis;  that  by  the  terms  of  the  lease  it  expired  on  the  fifteenth 
day  of  September,  iS89;  that  before  the  lease  expired,  and  while  the 
plaintiff  was  in  possession,  the  defendant  forcibly  and  wrongfully 
entered  the  premises,  and  by  his  direction  and  under  his  authority 
divers  persons  tore  said  premises  down,  and  altered  the  same, 
thereby  throwing  down  dust  and  debris  upon  the  goods  of  the  plain- 
tiff then  in  said  premises,  thereby  injuring,  damaging,  and  destroying 
said  goods.     (Here  was  set  out  an  itemized  account  of  damages.) 

Wherefore  the  plaintiff  (continuing  atid  concluding  as  in  Form  No. 
6915). 

(2)  Answer   Setting  Up  License.* 

Form  No.  12779.* 

(Precedent  in  Spades  v.  Murray,  2  Ind.  App.  403.) 

[State  of  Indiana,  )  In  the  Marion  Circuit  Court, 
Marion  County.   \  October  Term,  xZ90. 

demurrer   to   the    complaint    was   im-  4.  This  complaint  is   based   on   the 

properly  sustained.      See   also,  gener-  first   paragraph   of  the    complaint    in 

ally,  the  title  Penalties,  etc.  Spades  v.  Murray,  2  Ind.  App.  401. 

1.  The  matter  to  be  supplied  within  For  answer  to  this  complaint,  pleading 
[  ]  will  not  be  found  in  the  reported  entry  under  license  from  lessee,  see 
case.  infra.  Form  No.  12779. 

2.  Consult  also,  generally,  the  title  6.  Requisites  of  Answer  or  Plea.  —  For 
Trespass.  the  formal  parts  of  an  answer  or  plea  in 

3.  Eequisites  of  Complaint,  Declaration  a  particular  jurisdiction  see  the  titles 
or  Petition.  —  For  the  formal  parts  of  a  Answers  in  Code  Pleading,  vol.  i,  p. 
complaint,  declaration  or  petition  in  a  799;  Pleas. 

particular  jurisdiction  see  the  titles  6.  The  second  and  third  paragraphs 
Complaints,  vol.  4,  p.  1019;  Declara-  of  this  answer  set  up  entry  under  a 
TIONS,  vol.  6,  p.  244.  license.     The  complaint  charged  that  a 
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John  Doe^  plaintiff,      ) 

against  >•  Answer. 

Richard  Roe,  defendant.  ) 

I.  For  answer  to  the  complaint  the  defendant  says  that  he  denies 
each  and  every  allegation  in  said  complaint  contained. 

2.]i  And  for  a  further  and  second  paragraph  of  answer  to  said 
complaint  the  defendant  says  that  said  plaintiff  ought  not  to  have  or 
maintain  this  action  against  him,  because,  he  says,  that  he,  the  said 
defendant,  at  the  said  several  times  when  the  plaintiff  alleges  himself 
to  have  been  damaged,  as  set  forth  in  said  complaint,  this  defendant, 
"by  leave  and  license  of  the  said  plaintiff  to  him  for  that  purpose  first 
expressly  given  and  granted,  began,  made  and  completed  certain 
necessary  repairs  to  the  premises  mentioned  in  the  complaint,  as  he 
lawfully  might  do  under  plaintiff's  express  leave  and  license  afore- 
said, and  not  otherwise;  and  defendant  states  that  no  injury,  other 
than  that  necessary  for  the  doing  and  making  of  said  repairs,  hath 
come  to  plaintiff  by  reason  of  the  supposed  damages  in  the  complaint 
mentioned. 

3.  And,  for  a  third  paragraph  of  answer  to  the  complaint  herein, 
said  defendant  says  that  it  is  true,  before  the  expiration  of  the  lease 
in  the  complaint  set  out,  a  new  agreement  was  made  to  cover  the 
time  of  the  State  fair,  then  about  to  be  held  in  the  city  of  Indianapolis, 
Indiana,  zx^di.  upon  these  terms,  to  wit:  It  was  mutually  agreed  and 
understood  by  and  between  the  plaintiff  and  the  defendant  herein,  on 
or  about  the  12th  day  of  September,  i889,  that  if  the  said  plaintiff 
would  permit  the  defendant  to  enter  upon  the  said  premises  and 
make  certain  specified  and  necessary  repairs,  said  plaintiff  might 
continue  the  possession  of  said  premises  during  the  continuance  of 
said  fair  without  other  compensation  or  consideration;  and  said 
plaintiff  did  so  remain  in  possession  of  said  premises  in  pursuance  of 
said  agreement,  and  not  under  any  other  or  different  contract;  and 
it  was  under  and  by  reason  of  said  agreement  that  this  defendant 
■entered  upon  said  premises  and  made  said  necessary  repairs. 

\Oliver  Ellsworth,  Attorney  for  Defendant.]^ 

(3)  Replication^  to   Plea  Liberum  Tenementum  Alleging 

Tenancy. 

Form  No.  12780.' 

(Precedent  in  Moore  v.  Miller,  8  Pa.  St.  273.) 

\Thomas  C.  Miller  \  In  the  Court  of  Common  Pleas  of  Cumberland 
against  >•      County. 

Johnston  Moore.     )  June  Term,  i847.     No.  103.Y 
And  the  said   Thomas  C.  Miller,  as  to  the  said  plea  of  the  said 

landlord   forcibly  and   wrongfully  en-  2.  Beqoisites  of  Beplication.  —  For  the 

tered  the  premises  of  his  tenant  before  formal  parts  of  a  replication  in  a  par- 

the  expiration   of  the   lease   and   tore  ticular  jurisdiction  see  the  title   Repli- 

down  and  altered  the  same.     See  supra,  cations. 

Form  No.  12778,  for  the  complaint.  3.  This  was  the  replication  to  a  plea 

1.  The  matter  enclosed  by  [  ]  will  not  of  liberum  tenementum  to  a  declaration 

be  found  in  the  reported  case.  to  recover  damages  for  trespass  quare 
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Johnston  Moore^  by  him  pleaded,  as  to  the  said  several  trespasses  in 
the  introductory  part  of  that  plea  mentioned,  and  therein  attempted 
to  be  justified,  saith,  that  he,  the  said  Thomas  C.  Miller,  by  reason  of 
anything  by  the  said  Johnston  Moore  in  that  plea  alteged,  ought  not 
to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof 
against  him,  the  sa\d  Johnston  Moore,  because  he  saith,  that  whilst 
the  said  close,  and  the  said  building,  cabin,  and  out-house,  and  the 
said  iron-ore  bank,  with  the  appurtenances,  was  the  close,  bank,  and 
freehold  of  the  sdiid  Johnston  Moore,  and  before  the  said  time,  when, 
etc.,  to  wit,  on  the  15th  day  of  August,  i8^  at  Dickinson  township 
aforesaid,  he  the  szxd.  Johnston  demised  the  said  close,  building,  cabin, 
and  out-house,  and  ore-bank,  with  the  appurtenances,  to  the  said 
Thomas  C.  Miller,  to  have  and  to  hold  the  same  to  him,  the  said  Thomas 
C.  Miller,  for  and  during  and  until  the  full  end  and  term  of  one  year 
from  thence  next  ensuing,  and  fully  to  be  completed  and  ended,  and 
so  from  year  to  year,  for  so  long  a  time  as  they,  the  said  Thomas  C. 
Miller  and  Johnston  Moore,  should  respectively  please.  By  virtue  of 
which  said  demise,  he,  the  said  Thomas  C,  Miller,  afterwards  and 
before  the  said  time,  when,  etc.,  entered  into  the  said  close,  building, 
cabin,  and  ore-bank,  and  became  and  was  possessed  thereof,  and  con- 
tinued so  thereof  possessed  from  thence  until  the  said  Johnston  Moore 
afterwards,  and  during  the  continuance  of  the  said  demise,  to  wit,  at 
the  said  time,  when,  etc.,  of  his  own  wrong,  broke,  and  entered  the 
said  close,  building,  cabin,  and  ore-bank,  and  committed  the  said 
several  trespasses,  in  the  introductory  part  of  said  plea  mentioned, 
in  the  manner  and  form  as  the  said  Thomas  C.  Miller  hath  above 
thereof  complained  against  him,  the  said  Johnston  Moore.  [And  this 
he,  the  said  Thomas  C.  Miller,  is  ready  to  verify;  wherefore  the  said 
Thomas  C.  Miller  prays  judgment  and  his  damages  by  him  sustained 
by  reason  of  the  committing  of  the  said  trespasses  to  be  adjudged  to 
him,  etc.]^ 

b.  For  Negligence  in  Leasing  Premises. 

(1)  Infected  with  Smallpox. 

Form  No.  12781.* 
(Precedent  in  Minor  v.  Sharon,  112  Mass.  477.) 

[(^Title  of  court  and  cause  as  in  Form  No.  694^.^']^ 

The  plaintiff  says  the  defendant  let  to  him  a  tenement  in  which  to 
reside,  in  which  the  defendant  knew  had  occurred  cases  of  the  small- 
pox, and  that  the  same  was  tainted  with  the  said  disease,  and  was 
dangerous,  and  the  defendant  was  bound  to  inform  the  plaintiff  of 
the  same,  so  that  precautions  might  be  taken,  and  to  take  himself 
reasonable  precaution  against  the  exposure  of  the  plaintiff  to  said 

dausum  fregit.     The  declaration,  plea  supplied  within  []  will  not  be  found  in 

and  replication  were  drawn  in  a  case  the  reported  case. 

tried  prior  to  the  adoption  of  the  Pa.  2,  This  is  the  fifth  count  of  a  declara- 

act  May  25.    1887  (P.   L.   271;  Bright,  tion.     It  was  held  to  show  a  cause  of 

Pur.  Dig.  (1894),  p.  1728,  §1  et  seq^.  action,  the  defendant  being  guilty  of 

1.  The   matter  supplied   and   to   be  negligence. 
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disease;  but  the  defendant  carelessly  and  negligently  omitted  to 
inform  the  plaintiff  or  to  take  any  precaution  against  the  exposure 
of  the  plaintiff  to  the  said  disease,  and  the  plaintiff,  using  the  said 
house,  was  made  sick  with  the  said  disease. 

^Concluding  with  sig?iature  as  in  Form  No.  694^.)]^ 

(2)  Having  Defective  Floor. 

Form  No,  12782.' 

{Title  of  court  and  cause,  and  cotnmencement  as  in  Form  No.  5918) 
that  plaintiff  leased  of  defendant  certain  premises  situated  at  IJ/X 
High  street  in  Lexi?igion,  in  said  county,  for  the  term  of  one  year 
commencing  on  the ^>j/ day  oi  January,  a.  d.  i896>;  that  said  prem- 
ises contained  a  privy;  that  at  the  time  said  lease  was  made  the 
defendant  knew  the  timbers  upholding  the  floor  of  said  privy  were 
defective,  rotten  and  dangerous,  but  suppressed  his  knowledge  of 
the  condition;  that  plaintiff  could  not  discern  the  dangerous  con- 
dition of  the  said  privy  floor  by  reason  of  the  character  of  its  con- 
struction; that  during  the  plaintiff's  occupation  of  the  premises,  by 
reason  of  the  defective  condition  of  said  floor,  she  fell  through  it 
and  was  precipitated  into  the  vault  below  and  greatly  damaged  phys- 
ically and  mentally  by  the  fall.  Wherefore  plaintiff  prays  judgment 
against  (^continuing  and  concluding  as  in  Form  No.  6918^. 

e.  For  Nuisance.' 

Form  No.  12783.* 

(Precedent  in  Kern  v.  Myll,  80  Mich.  526.) 

[(^Commencement  as  in  Form  No.  694S)  of  a  plea  of  trespass  on  the 
case  for  that  on  May  1,  i885,  and  from  thence  to  the  commencement 
of  this  suit,  said  ICern  was  possessed,  by  virtue  of  a  lease-hold 
interest,  of  a  certain  dwelling-house,  grocery  store,  and  saloon  in  the 
city  of  Detroit,  at  Nos.  219,  221  and  223  Croghan  street,  wherein  his 
family  dwelt,  and  he  did  business;  that  the  defendant,  Myll,  was  the 
owner,  proprietor,  and  landlord  of  the  premises,  and  as  such  ought 
to  have  built  a  dwelling  that  human  beings  could  dwell  in  without 
injury  to  their  lives  and  health,  and  with  a  proper  and  customary 
drainage  required  upon  premises  of  like  character  in  a  large  city,  and 
ought  to  have  caused  to  be  properly  filled  in  with  solid  earth  one 
certain  well  upon  said  premises  before  placing  said  building  upon 
said  premises,  and  ought  to  have  caused  to  be  built  the  necessary 

1.  The  matter  to  be  supplied  within  disclose  a  cause  of  action,  which  was 
[]  will  not  be  found  in  the  reported  case,  reversed  on  error,  the  court  saying  that 

2.  The  material  facts  upon  which  it  disclosed  "  a  cause  of  action  in  tort, 
this  petition  is  based  are  those  set  out  resting  upon  the  duty  of  the  defendant 
in  Coke  v.  Gutkese,  80  Ky.  598.  to  disclose   to  the  plaintiff   defects   in 

3.  Consult,  generally,  the  title  Nui-  the  premises  amounting  to  nuisances, 
SANCES.  known    to    defendant    and    concealed 

4.  The  court  in  this  case  directed  a  from  plaintiff,  which  were  calculated 
verdict  for  the  defendant,  on  the  ground  to  impair,  and  did  impair,  the  health 
that  the  plaintiff's  declaration  did  not  of  the  plaintiff." 
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drains  to  carry  away  the  surface  water,  in  order  to  have  said  prem- 
ises a  fit  place  for  human  beings  to  inhabit  without  danger  to  their 
lives  or  health.]^ 

Nevertheless  the  said  defendant,  well  knowing  the  premises,  but 
contriving  and  wrongfully  and  unjustly  intending  to  injure,  prejudice, 
and  aggrieve  the  said  plaintiff,  and  to  incommode,  annoy,  and  cause 
said  plaintiff  and  his  family  to  contract  serious  diseases,  and  to 
become  ill  and  die,  in  the  possession,  use,  occupation,  and  enjoyment 
of  said  dwelling-house,  grocery  store,  and  saloon,  with  the  appurte- 
nances, heretofore,  to  wit,  from  the  1st  day  of  May,  iS85,  up  to  the 
time  of  commencing  this  suit,  and  for  a  long  space  of  time  hitherto; 
and  more  particularly  said  defendant,  on  or  about  ten  years  before 
the  commencement  of  this  suit,  in  the  county  aforesaid,  *  *  *  wrong- 
fully and  unjustly  suffered,  permitted,  and  caused  to  be  built  an 
addition  upon  said  premises,  covering  a  portion  of  the  ground  thereof 
upon  which  was  an  open  well  containing  a  large  quantity  of  water,  and 
said  defendant,  before  the  erecting  of  the  building  over  said  prem- 
ises, caused  said  well  to  be  partially  filled  with  rubbish  and  refuse 
matter,  leaving  a  large  quantity  of  water  remaining  in  said  well 
undrained,  and  with  no  provisions  that  the  water  should  be  drawn  off 
from  said  open  well,  which  then  operated  as  a  cesspool  for  the  entire 
premises,  and  then  erected  the  said  addition  to  the  building  upon 
said  premises  by  placing  the  joists  upon  the  earth,  without  any  exca- 
vations or  drains  whatever,  immediately  over  said  open  well  or 
cesspool,  and  suffered  and  permitted  the  said  open  well  or  cesspool, 
filled  with  all  manner  of  rubbish,  and  containing  a  large  quantity  oJF 
water,  to  be  and  continue  up  to  the  time,  to  wit,  on  the  1st  day 
oi  May,  a.  d.  iS85,  when  the  said' defendant  leased  said  premises  to 
said  plaintiff  from  month  to  month,  with  rent  payable  monthly  in 
advance,  at  the  rate  of  ^0  per  month,  and  at  the  same  time  not 
in  any  manner  disclosing  to  said  plaintiff  the  concealed  source  of  dan- 
ger to  life  and  health  of  the  said  plaintiff  and  his  family,  known  by 
him,  the  said  defendant,  to  be  such,  and  not  discoverable  by  the  said 
plaintiff,  the  teaant,  the  said  cesspool  or  open  well  being  securely 
covered  up  by  the  floor  in  said  house,  and  the  said  plaintiff  having  no 
knowledge,  or  means  of  knowing,  that  there  was  concealed  a  source 
of  great  danger  to  life  and  health  under  and  beneath  the  said  build- 
ing upon  said  premises;  and  said  defendant  wrongfully  and  unjustly 
suffered  and  permitted  the  said  open  well  or  cesspool  to  be  and  con- 
tinue, and  the  same  during  all  that  time,  that  is  to  say,  from  theyfrj/ 
oi  May,  a.  d.  iS85,  up  tot  he  time  of  the  commencement  of  this  suit, 
for  want  of  needful  and  necessary  reparation  thereof;  and  by  means 
thereof,  on  the  day  and  year  aforesaid,  and  on  divers  days  and  times 
during  that  time  before  and  after  the  renting  of  the  said  premises  by 
said  plaintiff  from  said  defendant,  divers  large  quantities  of  excre- 
ment, filth,  dead  rats,  and  other  vermin  were  collected  in  said  cess- 
pool or  well  unto  and  into  said  premises  as  aforesaid,  and  stayed, 
continued  and  remained  therein  during  all  the  time  aforesaid. 

And  also,  thereby,  divers  noisome,  noxious,  offensive,  unwholesome, 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  ia 
the  reported  case. 
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unhealthy,  and  poisonous  smells,  vapors,  stenches,  during  the  time 
aforesaid,  ascended  and  permeated  the  said  grocery  store,  saloon, 
dining-room,  sitting-room,  and  all  of  the  sleeping  apartments,  upon  the 
said  premises  as  aforesaid;  and  on  those  several  days  and  times  there 
greatly  annoyed,  incommoded  the  said  plaintiff  and  his  family,  and 
caused  the  said  plaintiff  and  his  family  to  contract  serious  diseases, 
and  become  sick,  sore,  and  lame,  and  contract  serious  diseases  which 
will  remain  a  permanent  and  lasting  injury  to  the  said  plaintiff  and  his 
family  during  their  natural  lives,  in  their  said  habitation  of  the  said 
dwelling-house,  grocery  store,  and  saloon  of  the  said  plaintiff.  And 
also,  by  means  of  the  premises,  the  plaintiff  lost  his  child,  Barbara 
K.  Kern,  who  died  from  disease  caused  and  procured  by  the  noxious 
and  deadly  fumes  and  odors  arising  from  said  cesspool  or  well. 

And  also,  by  means  of  the  premises,  the  said  plaintiff  hath  been 
and  is  hindered  and  prevented  from  exercising  and  carrying  on  his 
trade  and  business  of  a  grocer  and  saloon-keeper  in  so  beneficial  a 
manner  as  he,  before  the  committing  of  the  said  grievances  by  the 
said  defendant,  had  been  used  and  accustomed  to  do,  and  would 
have  continued  to  do,  and  hath  thereby  been  deprived  of  divers 
great  gains  and  profits  which  he  otherwise  might  and  would  have 
derived  and  acquired,  to  wit,  in  the  county  of  Wayne,  at  219,  221, 
223  Croghan  street,  in  the  city  of  Detroit,  aforesaid,  by  reason  of  the 
loss  of  time  to  said  plaintiff  and  his  wife,  caused  by  the  illness 
directly  produced  by  the  divers  noisome,  noxious,  offensive,  and 
poisonous  stenches  arising  from  said  cesspool  or  open  well,  as  afore- 
said, and  by  the  driving  away  of  the  patrons  and  customers  of  the 
said  plaintiff  by  reason  of  said  smells,  vapors  and  stenches. 

And  also,  by  means  of  the  premises,  the  said  plaintiff  hath  been 
compelled  to  pay  out  in  expense  large  sums  of  money,  in  paying 
doctors'  bills  for  the  attendance  upon  the  plaintiff  and  his  family 
during  their  illness  caused  by  said  cesspool  or  open  well,  a  large 
sum  of  money,  to  wit,  the  sum  oi  five  Aundred  dollars.  And  also,  by 
means  of  the  premises,  the  said  plaintiff  hath  been  subjected  to  a 
great  expense  in  hiring  nurses  to  attend  to  and  watch  the  plaintiff 
and  his  said  family  in  their  illness  caused  by  said  cesspool  or  open 
well  to  a  large  amount,  to  wit,  the  sum  of  five  hundred  dollars. 
Therefore,  the  said  plaintiff  says  that  he  is  injured,  and  has  sustained 
damage,  to  the  amount  of  ten  thousand  dollars. 

Second  Count. 

And  whereas,  also,  the  said  plaintiff,  being  so  possessed  of  his 
djvelling-house,  grocery  store,  and  saloon,  with  the  appurtenances 
aforesaid,  the  said  defendant,  before  and  at  the  time  of  the  com- 
mitting of  grievances  hereinafter  mentioned,  was  the  owner  and 
proprietor  of  the  said  premises  Nos.  219,  221,  22S  Groghan  street, 
upon  which  was  the  said  cesspool  or  open  well  under  the  said 
dwelling,  grocery  store,  and  saloon  of  the  said  plaintiff,  and  by 
reason  thereof  the  said  defendant,  before  and  at  the  time  of  the  com- 
mitting the  grievance  by  the  said  defendant  as  hereinafter  mentioned, 
ought  not  to  have  filled  said  well  with  rubbish,  and  erected  said 
dwelling  upon  the  same,  but  ought  to  have  torn  down  said  well,  and 
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filled  the  same  with  solid  earth,  and  prevented  the  drowning  of  rats 
in  said  well  or  cesspool,  and  prevented  the  excrement,  filth,  water, 
and  dead  vermin,  from  time  to  time,  being  in  the  said  cesspool  or 
open  well,  and  to  have  prevented  thereby  divers  noxious,  noisome, 
offensive,  unwholesome,  and  poisonous^  smells,  vapors,  and  stenches 
from  proceeding  therefrom  unto  and  into,  and  permeating  through 
the  entire  dwelling-house,  grocery  store,  and  saloon,  with  the  appur- 
tenances, of  the  said  plaintiff,  to  wit,  in  the  county  of  Wayne,  at  Nos. 
219,  221,  223  Croghan  street,  in  the  city  of  Detroit. 

Nevertheless  the  said  defendant,  well  knowing  the  said  last- 
mentioned  premises,  but  contriving  and  wrongfully  and  unjustly 
intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to 
incommode,  make  sick,  and  kill  him,  the  said  plaintiff,  and  his  family, 
in  the  possession,  use,  occupation,  and  enjoyment  of  his  dwelling- 
house,  grocery,  and  saloon,  with  the  appurtenances  heretofore,  to 
wit,  on  the  1st  day  of  May,  a.  d.  xZ85,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  commencement  of  this 
suit,  to  wit,  in  the  county  of  Wayne,  at  Nos.  219,  221,  223  Croghan 
street,  in  the  city  of  Detroit,  aforesaid,  wrongfully  and  unjustly 
suffered,  permitted,  concealed,  and  refused  to  disclose  the  source  of 
danger  well  known  by  said  defendant,  and  caused  by  him,  by  neglect- 
ing to  fill  up  said  well,  and  the  same  not  being  discoverable  by  the 
said  plaintiff,  and  the  said  plaintiff  having  no  knowledge  of  the 
existence  of  the  said  source  of  danger  to  the  health  and  life  of 
the  plaintiff  and  his  family,  permitted  and  caused  divers  large  quan- 
tities of  dead  rats  and  other  vermin,  decayed  wood  and  rubbish,  and 
large  quantities  of  filth  and  water,  to  remain  in  said  last-mentioned 
cesspool,  or  open  well,  from  which  whereby  divers  noisome,  noxious, 
offensive,  unwholesome,  and  poisonous  smells,  vapors,  and  stenches, 
during  all  the  time  aforesaid,  ascended  and  came  onto  and  into, 
and  permeated  into,  every  part  of  the  entire  premises  of  the  said 
plaintiff,  as  aforesaid,  and  on  those  several  days  and  times,  thereby 
sowing  seeds  of  disease  and  death  in  the  body  of  the  plaintiff  and 
his  family,  and  also  thereby  causing  the  death  of  his  child  as  afore- 
said, and  the  expenditures  for  nurses  and  doctors,  and  lost  time  of 
the  plaintiff  and  his  wife  aforesaid. 

Therefore  the  said  plaintiff  says  that  he  is  injured,  and  has 
sustained  damage,  to  the  amount  of  ten  thousand  dollars.  [And 
therefore  {continuing  and  concluding  as  in  Form  No.  69JfS)?^ 

3.  By  Landlord  Ag-ainst  Third  Person.^ 

Form  No.  i  2  7  8  4 .» 
(Precedent  in  Dutro  v.  Wilson,  4  Ohio  St.  loi.) 
The  State  of  Ohio,  Muskingum  countyj  ss. 

1.  The  matter  supplied  and  to  be  Complaints,  vol.  4,  p.  1019;  Declara- 
supplied  within  [  ]  will  not  be  found  in     tions,  vol.  6,  p.  244. 

the  reported  case.  Consult  also  supra.  Forms  Nos.  12739 

2.  BeqtiisiteB  of  Complaint,  Declaration  to  12743,  for  other  actions  by  landlord 
or  Petition.  —  For  the  formal  parts  of  a     against  third  person. 

complaint,  declaration  or  petition  in  a  3.  This  declaration  was  drawn  prior 
particular    jurisdiction    see    the   titles     to    the  adoption   of   the  code  in  Ohio. 
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Court  of  common  pleas  of  Muskingum  county,  of  the  term  of  March, 
A.  D.  iS52. 

Matthew  Wilson^  Jr.,  by  his  attorneys,  complains  of  David  Dutro, 
in  a  plea  of  trespass  upon  the  case;  for  that,  whereas,  the  Hope  Hose 
Company,  No.  1,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  had  and  enjoyed  a  certain  lot  or  parcet 
of  land,  with  the  appurtenances,  situate  in  the  city  of  Zanesville,  in 
the  county  aforesaid,  as  tenant  thereof  to  the  said  plaintiff,  that  is  to 
say,  as  tenant  thereof  for  one  year,  from  the  1st  day  of  September,  iS51, 
with  the  privilege  of  continuing  said  tenancy  for  two  years  more,  that 
is  to  say,  for  three  years  from  the  commencement  thereof,  to  wit,  at 
the  county  aforesaid.  Yet  the  said  defendants  contriving,  and 
wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve 
the  said  plaintiff,  in  his  said  reversionary  interest  and  estate,  in  and 
of  the  said  lot  or  parcel  of  land,  and  the  appurtenances  thereto 
belonging,  while  the  same  were  so  in  the  possession  of  the  said  Hope 
Hose  Company,  No.  1,  as  tenant  thereof,  as  aforesaid,  to  the  plaintiff, 
to  wit,  on  the  6th  day  of  March,  a.  d.  \2>52,  at  the  county  aforesaid, 
wrongfully  and  unjustly  entered  upon  said  lot  or  parcel  of  land,  and 
then  and  there  removed  therefrom  a  certain  frame  building,  then 
situate  thereon,  of  great  value,  to  wit,  of  the  value  of  one  thousand 
dollars,  whereby  the  plaintiff  hath  been,  and  still  is,  greatly  damaged 
in  his  said  reversionary  interest,  to  wit,  at  the  county  aforesaid. 
[And  therefore  he  brings  his  suit,  etc. 

Jewett  6^  O'Neal,  attorneys  for  plaintiff.]^ 

4.  By  Tenant  Against  Third  Person.^ 
a.  For  Preventing  Removal  of  Timber. 

Form  No.  12785.* 

(Precedent  in  Crane  v.  Patton,  57  Ark.  340.) 

[(^Title  of  court  and  cause  as  in  Form  No.  5909. )Y 
The  plaintiff  alleges  that  on  the  15th  ddiy  oi  February,    iS89,  he 
entered  into  a  contract  in  writing  with  one  Mary  B.  Paddock  for  the 

For  the  formal  parts  of  the  petition  un-  fore    the    lien    of    the    mechanic  who 

der  the  present  practice  in  this  sfate  see  erected  the  building  was  subject  to  the 

Form  No.  5929.     In  this  case  the  de-  superior  rights  of  the  lessor, 

fendant   removed    the  frame  building  1.  The    matter   supplied   and    to   be 

mentioned  in  the   declaration,  on  the  supplied  within  [  ]  will  not  be  found  in 

ground  that  it  was  erected  by  the  lessee  the  reported  case. 

during  his  term,  that  it  was  subject  to  2.  Beqaisites  of  Complaint,  Declaration 
a  mechanics'  lien,  that  suit  was  brought  or  Petition.  —  For  the  formal  parts  of  a 
upon  lien,  that  execution  was  levied  complaint,  declaration  or  petition  in  a 
upon  the  said  building  and  that  the  particular  jurisdiction  see  the  titles 
same  was  sold  to  the  defendant.  The  Complaints,  vol.  4,  p.  1019;  Df.clara- 
court  rendered  judgment  for  the  plain-  TIONS,  vol.  6,  p.  244. 
tiff,  holding  that  the  building  was  a  Consult  also,  supra,  Form  No.  12743 
fixture;  that  by  the  terms  of  the  lease  et  seq.,  for  forms  of  pleadings  in  re- 
all  the  improvements  put  on  the  prem-  plevin  by  tenant's  purchaser  against  a 
ises  by  the  lessee  were  to  be  delivered  sheriff  claiming  under  landlord's  lien, 
up  with  the  lot  to  the  lessor  at  the  ex-  3.  It  was  held  that  this  complaint 
piration  of  the  lease,  and  that  there-  stated  a  cause  of  action. 
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use  and  possession  of  a  certain  tract  of  land  lying  southwest  and  near 
the  city  of  Siloam  Springs  in  Benton  county  and  in  the  State  of 
Arkansas,  from  said  day  until  the  1st  day  of  January,  iS90.  That  in 
pursuance  of  said  contract,  and  for  a  valuable  consideration,  the  said 
Mary  B.  Paddock,  who  was  then  lawfully  seized  and  in  the  peaceable 
possession  of  said  lands,  placed  this  plaintiff  in  the  possession 
thereof. 

That  it  was  understood  and  expressly  agreed  by  and  between 
plaintiff  and  the  said  Mary  B.  Paddock,  at  thetime  they  entered  into 
said  contract,  that  the  plaintiff,  in  consideration  of  the  use  and  pos- 
session of  said  premises  for  the  term  aforesaid,  and  for  certain  other 
valuable  rights  and  privileges  in  said  contract  mentioned  was  to  pay 
the  taxes  assessed  against  said  lands  for  the  year  \?>88,  and  to  cut  off 
all  the  timber  and  all  the  brush  (except  where  there  was  no  timber) 
on  all  the  land  south  of  a  certain  field  to  a  certain  prairie  by  the  first 
^zy  oi  March,  iS90,  and  the  plaintiff,  in  consideration  of  the  labor 
to  be  performed  by  him  and  the  money  to  be  expended  by  him  in  the 
payment  of  the  taxes  as  aforesaid,  was  to  have  the  right  to  cut,  carry 
away  and  appropriate  to  his  own  use  all  of  the  timber  upon  said  lands, 
which  he  alleges  was  of  great  value,  to-wit:  the  sum  of  t/iree  hundred 
dollars  over  and  above  all  costs  of  cutting  and  carrying  away.  And  this 
plaintiff  alleges  that  he  paid  all  the  taxes  assessed  against  said  lands 
for  the  year  \Z88,  and  endeavored  in  good  faith  to  perform  the  labor 
he  had  agreed  to  do  by  cutting  the  brush  and  cutting  down  and 
removing  the  timber,  which  he  here  charges  and  alleges  that  he  could 
aud  would  have  done,  but  for  the  wrongful,  wilful  and  unlawful 
interference  with  his  rights  under  said  contract,  by  the  said  defend- 
ant as  hereinafter  set  forth. 

That  on  account  of  the  large  quantity  of  timber  and  brush  upon 
said  lands,  and  the  short  time  plaintiff  had  in  which  to  cut  and  remove 
the  same,  it  was  impossible  for  him  to  perform  said  labor  or  to  appro- 
priate said  timber,  without  the  assistance  of  a  large  number  of  hands. 
That,  after  plaintiff  had  employed  hands  to  assist  him  as  aforesaid 
and  was  proceeding  to  the  execution  of  said  contract  on  his  part,  the 
defendant  in  this  suit  came  to  the  plaintiff  and  informed  him  that  he 
had  purchased  said  lands  from  the  %dL\d  Mary B.  Paddock  and  claimed 
and  demanded  the  immediate  possession  thereof  at  a  time  soon  after 
plaintiff  had  entered  and  long  before  his  term  had  expired.  That  in 
i2>88,  and  before  said  term  had  expired,  defendant  unlawfully,  with 
force  and  arms,  did  enter  upon  said  lands  and,  by  threatening  to 
cause  plaintiff's  employees  to  be  arrested,  prosecuted  and  imprisoned, 
did  frighten,  intimidate  and  drive  away  said  employees  from  plain- 
tiff's service  as  aforesaid,  and  did  thereby  wrongfully,  forcibly  and 
unlawfully  deprive,  delay  and  prevent  the  plaintiff  from  appropriating 
timber  aforesaid  to  his  own  use,  as  by  said  contract  he,  the  said 
plaintiff,  had  a  right  to  do.  A.nd  plaintiff  alleges  that,  before  the 
said  defendant  purchased  said  lands  from  the  s,2L\d  Mary  B.  Paddock, 
if  he  did  so  purchase,  he  was  fully  advised  and  informed  of  all  of 
plaintiff's  rights  in  the  premises,  and  that  he  purchased  the  same 
subject  to  all  of  plaintiff's  rights  as  aforesaid.  Plaintiff  further 
alleges  that  by  reason  of  the  aforesaid  wrongs  and  injuries  inflicted 
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by  said  defendants  he  was  damaged  in  the  sum  of  three  hundred  dol- 
lars.    Wherefore  plaintiff  prays  judgment  for  said  sum  of  three  hun- 
dred dollars  for  his  damages  and  for  all  other  proper  relief. 
\iConcluding  with  signature  as  in  Form  No.  5909. "^ 

b.  For  Trespass.* 
(1)  In  General. 
Form  No.  12786.* 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5910. ) 

I.  That  on  the  twentieth  day  of  March,  iSS5,  W.  G.  Flynn  and 
John  R.  Spring,  then  being  the  owners  of  certain  premises  described 
as  follows,  to  wit,  {describing  premises),  leased  and  demised  the  said 
premises  to  the  said  plaintiff  for  the  term  of  one  year  at  a  stated 
monthly  rent,  to  wit,  the  sum  of  {stating  monthly  rent). 

II.  That  under  and  by  virtue  of  said  lease  and  demise  the  said 
plaintiff  went  into  the  possession  of  the  said  premises  on  the  said 
twentieth  day  of  March,  iS85. 

III.  That  under  and  by  virtue  of  said  lease  and  entry  thereunder 
the  said  plaintiff  continued  in  peaceable  and  quiet  possession  of  said 
premises  until  the  date  of  the  committed  grievance  hereinafter  com- 
plained of. 

IV.  That  on  the  ^rst  day  oi  June,  i855,  the  defendant  wrongfully 
and  maliciously  entered  upon  the  said  premises  divers  other  days 
between  that  day  and  the  commencement  of  this  action,  committed 
divers  trespasses,  to  wit,  {enumerating  the  trespasses),  to  the  damage 
of  the  plaintiff  three  thousand  dollars. 

Wherefore,  plaintiff  prays  {continuing  and  concluding  as  in  Form 
No.  5910). 

Form  No.  12787.* 

(Precedent  in  Strohlburg  v.  Jones,  78  Cal.  382.) 

[{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5910^^ 
That  on  the  twentieth  day  of  March,  iS85,  W.  G.  Flynn,  and  John 
R.  Spring,  then  being  the  owners  of  certain  premises  [Here  was  set 
out  a  description  of  the  premises)  XtdiSed  and  demised  the  same  to  the 
plaintiff  for  the  term  of  one  year,  at  a  stated  monthly  rent.  That 
by  virtue  of  said  lease,  plaintiff  went  into  and  continued  in  peaceable 
and  quiet  possession  of  said  premises  until  the  committing  of  the 
grievances  complained  of.  That  on  the  first  day  oi  June,  i885, 
defendant  wrongfully  and  maliciously  entered  upon  the  said  prem- 
ises, and  on  divers  other  days  between  that  day  and  the  commence- 
ment of  this  action,  committed  divers  trespasses  {enumerating  the 
trespasses  committed)  to  the  damage  of  the  plaintiff  three  thousand 
dollars,  for  which  he  demands  judgment. 

[{Continuing  and  concluding  as  in  Form  No.  5910.")^ 

1.  The  matter  to  be  supplied  within  3.  This  complaint  is  based  upon  the 
[]  will  not  be  found  in  the  reported  facts  in  Strohlburg  f.  Jones.  78  Cal.  382. 
case.  4.  A  demurrer  to  this  complaint  was 

2.  See  also,  generally,  the  title  Tres-  overruled.  It  was  held  by  the  court 
PASS.  that  the  tenant's  possession,  while  it  con- 

191  Volume  11. 


12788.  LANDLORD  AND  TENANT.  12789. 

(2)  Destroying  Pasturage. 

Form  No.  12788.' 
(Precedent  in  Rogers  v.  Duhart,  97  Cal.  502.)^     ' 

({Title  of  court  and  cause,  and  commencement  as  in  Form  No.  6910.) 
.  That  Samuel  Short,  executor  of  the  estate  of  Miguel  LeoniSy 
deceased,  let.  and  demised  unto  the  plaintiff,  certain  lands  situate  in 
the  city  of  Los  Angeles,  in  said  county,  belonging  to  the  said  estate, 
for  the  term  of  eight  months  from  and  after  February  1,  iB91,  and 
thereupon  plaintiff  took  possession  of  and  has  ever  since  held  the 
same. 

II.  That  on  February  1,  i891,  the  defendant]^  entered  upon  the 
plaintiff's  said  described  property,  and  drove  into  and  kept  upon  the 
said  land  about /our  hundred  head  of  cattle  and  about  three  thousand 
head  of  sheep,  and  trod  down  and  depastured  and  destroyed  all  the 
grass  and  herbage  thereon,  and  so  kept  the  said  cattle  and  sheep  upon 
the  same  continually  thereafter  and  until  on  or  about  the  seventeenth 
day  of  April,  iS91,  *  *  *  without  the  consent  of  plaintiff,  and  to 
his  damage  in  the  sum  of  two  thousand  dollars. 

[Wherefore  plaintiff  as  such  executor  prays  {continuing  and  con- 
cluding as  in  Form  No.  5910).]^ 

6.  By  Third  Person  Against  Landlord.^ 

Form  No.  12789.* 
(Precedent  in  Anderson  v.  Hayes,  loi  Wis.  539.) 
[{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  6937) 
that  in  the  year  \W6,  defendant  erected  an  iron  manufacturing  shop 
in  the  city  of  Superior,  State  of  Wisconsin,  equipped  with  the  neces- 
sary machinery  including  a  cupola  or  furnace-room,  and  elevator,  and 
the  necessary  appliances  therefor,  said  elevator  being  intended  to  be 
used  in  connection  with  the  furnace  for  the  purpose  of  carrying  iron 

tinned,  was  as  complete,  for  all  purposes  allegation   of  possession  being  treated 

of  redress  against  wrong-doers,  as  was  as  surplusage. 

the  possession  of  an  owner  in  fee  simple.  2.  The  matter  enclosed  by  and  to  be 

1.  It  appeared  in  evidence  that  plain-  supplied  within  [  ]  will  not  be  found  in 

tiff   had   not  taken  possession,   and  it  the  reported  case. 

was  contended  by  the  defendant  that  3.  Bequisites  of  Complaint,  Declaratioii 

this  fact  affected  the  sufficiency  of  the  or  Petition. —  For  the  formal  parts  of  a 

complaint,  on  the  ground  that  the  form  complaint,  declaration  or  petition  in  a 

showed  the  action  to  be  trespass  quare  particular  jurisdiction    see    the   titles 

clausum  fregit,  in  which  possession  of  Complaints,  vol.  4,  p.  1019;  Declara- 

the  plaintiff  is  necessary.     It  was  held  TIONS,  vol.  6,  p.  344. 

by  the  court  that  under  the  code  the  4.  This  declaration  was  held  to  state 

question   is  not  whether  the  complaint  a  cause  of  action  on  the  authority  of 

shows  trespass  quare  clausum,  trespass  the  rule  laid  down  in  Cowen  v.  Sun- 

vietarmisoranyothertechnicalformof  derland,    145    Mass.    363,    as    follows: 

action,  but  whether  "  the  facts  alleged  "  Where   there   are   concealed    defects 

and  proved  are  such  as  would  have  en-  attended  with  danger  to  the  occupant, 

titled  the  plaintiff  to  relief  under  any  and  which  a  careful  examination  would 

of    the  recognized  forms  of  action  at  not  discover,  known  to  the  lessor,  the 

common  law,"  and  as  the  facts  showed  latter  is  bound  to  reveal  them  in  order 

that  plaintiff  was  entitled  to  an  action  that  the  lessee  may  guard  against  them, 

on   the   case   the    complaint  was  con-  While  the  failure  to  reveal  such  facts 

sidered  to  state  a  cause  of  action,  the  may  not  be  actual  fraud  or  misrepre- 
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and  employees  to  the  second  floor  of  the  building.  That  it  was 
necessary,  in  order  to  operate  said  furnace,  that  said  elevator  should 
be  so  used.  That  on  or  about  December  26,  iS96,  defendant  leased 
said  shop  with  all  appurtenances  to  one  Frank  Hayes,  for  the  term  of 
one  year,  to  be  used  as  a  foundry  and  machine  shop,  and  that  the  said 
Frank  Hayes  thereupon  went  into  possession  and  operation  of  said 
shop  and  appurtenances,  and  continued  so  in  possession  thereof  until 
after  the  injuries  of  the  plaintiff  hereinafter  set  forth. ]^ 

That  defendant  was  grossly  careless  and  negligent  in  the  construc- 
tion and  erection  of  said  elevator,  and  in  equipping,  adjusting,  and 
putting  the  same  in  position  for  use,  and  he  did  carelessly  and  negli- 
gently furnish  and  supply  therefor  and  equip  the  same  with  a  clamp 
which  was  not  adapted  for  said  purpose,  and  with  a  steel  cable  which 
was  to  be  used  for  the  purpose  of  holding  and  hoisting  the  same, 
which  cable  the  defendant  did  negligently,  carelessly,  and  defectively 
connect  therewith  by  means  of  and  through  an  eye  or  loop  on  top  of 
said  elevator  frame,  and  then  brought  up  back  against  the  same,  and 
there  attempt  to  fasten  the  same  to  the  cable  above  the  said  eye  or 
loop  by  means  of  an  iron  clamp.  That  said  clamp  was  provided  with 
two  grooves  through  its  inside,  in  which  said  cable  was  laid.  That 
the  end  of  said  cable  was  then  brought  back  against  said  cable,  above 
said  eye  or  loop,  and  said  clamp  brought  together  and  bolted  fast. 
That  the  grooves  therein  were  too  large  for  said  cable,  and  did  not 
secure  or  hold  the  same,  but  permitted  it  to  slip  through  the  said 
grooves  and  become  detached  in  the  ordinary  and  usual  course  of 
the  operation  of  said  elevator.  That  by  reason  thereof  the  same  was 
defective  and  dangerous,  and  would  not  sustain  the  weight  which 
necessarily,  ordinarily,  and  usually  would  be  placed  upon  the  said 
elevator,  but  would  permit  the  said  elevator  to  drop  down  onto  the 
ground  below. 

That  by  reason  thereof  the  said  elevator  was  at  all  times  a  nuisance, 
and  imminently,  necessarily,  and  highly  dangerous  to,  and  it  did 
necessarily  endanger,  the  life  and  limb  of  all  persons  who  might  be 
in  its  vicinity,  as  well  as  all  persons  who  might  use,  or  be  employed 
upon,  or  ride  thereon;  and  the  natural  and  inevitable  consequence  to 
all  such  persons  was  to  expose  them  to  great  and  imminent  danger 
to  life  and  limb. 

That  defendant  did  at  all  times  know  of  its  said  dangerous  con- 
dition, and  of  the  imminent  danger  to  which  all  persons  above  stated 
who  were  engaged  thereon  or  thereabouts  would  be  exposed,  and  in 
the  exercise  of  ordinary  care  and  diligence  he  could  have  known  thereof. 

Upon  information  and  belief  the  plaintiff  alleges  that  said  Frank 
Hayes  had  no  knowledge  of  the  defective  and  dangerous  condition  of 
said  elevator  and  its  appliances  and  fastenings,  nor  of  the  actual  con- 
dition and  character  thereof,  and  that  said  defects  and  the  dangerous 
condition  thereof  were  concealed,  and  could  only  have  been  known 
by  the  persons  putting  the  same  in  position  in  said  shop,  or  upon  a 
subsequent  particular  inspection  and  examination  thereof. 

mentation,  it  is  such  negligence  as  may        1.  The  matter  supplied    within  [  ] 

lay  the  foundation  of  an  action  against  will  not  be  found  in  the  reported 
the  lessor  if  injury  occurs."                        case. 
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That,  notwithstanding  this,  the  defendant  did  carelessly  and  neg- 
ligently lease  said  premises,  including  the  said  furnace-room  and 
elevator,  to  said  Frank  Hayes,  and  permit  him  to  use  and  operate  it, 
as  aforesaid,  all  of  which  the  defendant  did  with  tht  intention  and 
for  the  purpose  of  having  said  Frank  Hayes  employ  laborers  thereon 
and  thereabouts,  in  its  active  use,  management,  and  control,  as 
hereinbefore  stated,  but  nevertheless  the  said  defendant  did  care- 
lessly and  negligently  fail  and  omit  to  inform  the  said  lessee,  or  the 
plaintiff,  of  any  of  the  said  defects,  or  of  any  dangers  to  which  such 
persons,  in  its  use,  operation,  and  management,  or  in  and  about 
which  they  would  be  employed,  would  thereby  be  exposed. 

That  on  March  16th,  iS97,  the  plaintiff  was  in  the  employ  of  the 
said  Frank  Hayes^  working  for  him  for  hire,  as  a  laborer  in  and  about 
the  said  furnace-room  and  elevator,  and  thereupon  he  was  required 
to  do,  and  it  became  and  was  his  duty,  in  the  regular  scope  of  his 
employment,  to  take  some  material  up  in  and  by  means  of  said  ele- 
vator, and  to  ride  therein  up  to  the  top  of  said  cupola. 

That  thereupon  plaintiff  did,  in  compliance  with  said  order  and 
his  said  duties,  and  within  the  scope  of  his  employment,  place  him- 
self and  his  said  materials  therein,  and  thereupon  he  proceeded  with 
said  elevator  and  its  burden  upwards,  until  it  had  attained  a  height 
of  about  fifteen  feet,  when,  as  the  direct,  natural,  and  proximate 
result  of  defendant's  said  negligence,  wrong,  and  unlawful  conduct, 
as  above  stated,  the  end  of  said  cable  slipped  through  said  clamp, 
and  said  elevator  and  the  load  therein,  including  the  plaintiff,  fell  to 
the  ground  below,  a  distance  of  about  fifteen  feet,  and  caused  him 
the  injuries  herein  complained  of. 

That  plaintiff  was  at  all  times  in  the  exercise  of  proper  and  ordi- 
nary care  and  caution,  and  in  the  usual  and  ordinary  use  and  opera- 
tion of  said  elevator,  and  the  same  was  at  all  times  used  in  the 
manner  and  for  the  purposes  as  by  the  defendant  intended,  and  for 
which  he  leased  the  same. 

That  the  aforesaid  dangerous  and  defective  condition  of  said  ele- 
vator clamp,  and  the  fastenings  of  said  cable  thereto  and  thereby, 
and  the  dangerous  and  insecure  manner  in  which  said  cable  was  fas- 
tened by  means  of  said  clamp,  existed  at  the  time  of  said  leasing  in 
December,  iS96,  and  did  so  continue  until  after  the  receipt  of  said 
injuries. 

That  said  injury  might  reasonably  have  been  anticipated  by  the 
defendant  as  the  natural  and  probable  result  under  the  ordinary  cir- 
cumstances of  using  said  elevator. 

That  plaintiff  did  not  at  any  time,  until  after  the  receipt  of  said 
injuries,  have  any  notice,  knowledge,  or  information  of  any  of  the 
said  defects,  or  of  any  of  the  dangers  or  risks  connected  with  the  use 
of  said  elevator,  but  he  believed  the  same  to  be  safe  and  suitable 
for  said  work,  and  he  did  not,  either  in  whole  or  in  part,  cause  or 
contribute  to  said  injury. 

[(^Continuing,  setting  out  the  injuries  received  with  claim  for  damages ^ 
and  concluding  as  in  Form  No.  59S7.yy- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case* 
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(2)  In  Day-time,  272. 
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2.  Frofu  the  Person,  287. 

XXII.  BRINGING  STOLEN  PROPERTY  INTO  STATE,  288. 

XXIII.  BRINGING  STOLEN  PROPERTY  INTO  COUNTY,  292. 

XXIV.  RECEIVING  STOLEN  PROPERTY,  294. 

1.  In  General,  295. 

a.  Criminal  Complaint,  296. 

b.  Indictment  or  Information,  302. 

(i)  ///  General,  302. 

(2)   With  Count  for  Simple  Larceny,  306, 

2.  Beins;  Common  Receiver,  308. 

XXV.  STATUTORY  OFFENSES  RELATING  TO  THEFT,  308. 

1.  Driving  Stock  from  County  Without  Certificate,  308. 

a.  Of  Bill  of  Sale,  T^oZ. 

b.  Of  Record  of  Brands  and  Marks,  309. 

».  Failure  to  Make  Report  of  Animals  Slaughtered,  309. 
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CROSS-REFERENCES. 

For  Form  of  Indictment  for  Driving  Off  AnotJurs  Cattle,  see  the  title 
CATTLE  AND  DOMESTIC  ANIMALS,  vol.  4,  Form  No. 

5245- 
For  Form  of  Indictment  for  Milking  Another's  Cow,  see  the  title  CAT- 
TLE AND  DOMESTIC  ANIMALS,    vol.    4,  Form  No. 

5252. 
For  Form  of  Indictment  for  Using  Animals  Without  Owner  s  Consent^ 

see  the  title  CA  TTLE  AND  DOMESTIC  ANIMALS,  vol.  4, 

Form  No.  5253;  MALICIOUS  MISCHIEF,  post. 
For  Form  of  Indictment  for  Killing  Animals  with  Intent  to  Steal,  see 

the  title  CA  TTLE  AND  DOMESTIC  ANIMALS,  vol.  4, 

Form  No.  3239 • 
For  Form  of  Indictment  for  Selling  or  Removing  Mortgaged  Chattels, 

see  the  title  CHA  TTEL  MOR  TGAGES,  vol.  5,  Form  No.  3689 

et  seq. 
For   Form  of  Indictment  for   Stealing   Corpse,    see   the  title  DEAD 

BODIES,  ETC.,  vol.  5,  Form  No.  6798  et  seq. 
For  Form  of  Indictment  for  Receiving  Stolen  Corpse,  see  the  title  DEAD 

BODIES,  ETC.,  vol.  5,  Form  No.  6800. 
For  Form  of  Indictment  for  Converting  or   Unla7vfully  Disposing  of 

Estrays,  see  the  title  ESTRA  YS  AND  IMPOUNDING,  vol. 

7,  Form  No.  8572  et  seq. 
For  Form  of  Indictment  for  Unlawful   Taking  and  Disposing  of  Fish 

and  Game,  see  the  title  FISH  AND  GAME,  vol.  8,  p.  624. 
For  Form  of  Indictment  for  Taking  and  Converting  Logs,  see  the  title 

LOGS  AND  LOGGING,  post. 
See  also  the  titles  BURGLARY,  vol.  4,  p.  136;  EMBEZZLEMENT, 

vol.  7,    p.  489;    FALSE  PERSONATION,  vol.   8,   p.    527; 

FALSE  PRETENSES,wol.  8,  p.  535;  MALICIOUS  MIS- 
CHIEF, post;  ROBBERY;  and  the  GENERAL  INDEX 

to  this  work. 

I.  IN  GENERAL.1 

1.  For  statutes   of  the  various  states  Florida.  —  Rev.  Stat.  (1892),  §§  2440, 

relating  to  larceny  in  general  see   as  2441. 

follows,  to  wit:  Georgia.  — 3  Code  (1895),  §§  154,  155, 

Alabama.— Cxiva.  Code(l896),  §§  5049,  174. 

5050.  IdaAo.  —  Rev.  Stat.  (1887),  §§   7045- 

Arizona.  —  Pen.  Code  (1887),  §§  764,  7051. 

768.  Illinois,  —  Starr  &  C.    Anno.    Stat. 

.Arkansas.— Sa-nA.  &  H.  Dig.  (1894),  (1896),  c.  38,  pars.  305-308. 

§§  1698,  1699.  Indiana.  —  Horner's   Stat.  (1896),  §§ 

California.  —  Pen.    Code   (1897),   §§  1933,  I934<^- 

484,  490.  Io7oa.  —  Code  (1897),  §  4831. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  Kansas.  —  Gen.  Stat.  (1897),  c.  100,  §§ 

§§  1230,  1235,  1236.  92,  94. 

Connecticut.  —  Gen.     Stat.    (1888),    §  Kentucky.  —  Stat.    (1894),    §§    II94, 

1449-  "43- 

Delaware.  —  Rev.  Stat.  (1892),  p.  935,         louisiana.  —  Rev.  Laws  (1897),  §  8l2; 
c.  128,  §  7;  p.  936,  c.  128,  §  14.  Laws  (1S74),  p.  223.  §  8. 

District  of  Columbia.  —  Comp.   Stat.         Maine.  —  Rev.    Stat.    (1883),    c.    120, 
(1894),  c.  16,  §§  40,  59.  §1. 

197  Volume  11. 


12790. 


LARCENY. 


12790. 


1.  Criminal  Complaint.^ 


Maryland.  — "Pnh.  Gen.  Laws  (i888), 
art.  27,  §  156. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §§  20,  23. 

Michigan.  —  Comp.    Laws    (1897),    § 

"553- 

Minnesota.  —  Laws  (1897),  c.  17;  Stat. 
(1894),  §§  6709-6717. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1173,1174. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3535,  3536,  3547- 

Montana.  —  Pen.  Code  (1895),  §  31, 
subs.  2,  §§  880,  882-886. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6775,  6782. 

Nevada.  —  Gen.  Stat.  (1885),  ^§  4624, 
4625. 

New  Jersey.  — Gen.  Stat.  (1895),  p. 
IOJ3,  §  129;  p.  1087,  §  210. 

New  Mexico.  —  Comp.    Laws   (1897), 

§  III5- 

A'^ew  York.  —  Cook's  Pen.  Code 
(1898),  §1  528,  530,  532-535- 

North  Carolina.  —  Laws  (1895),  c. 
285;  Code  (1883),  §  1075. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  7445,  7446-7450. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6856. 

Oklahoma. — Stat.  (1893),  §§  2371, 
2372-2376. 

Oregon,  —  Hill's  Anno.  Laws  (1892), 
§763. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  515,  §  253. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

279.  §  II- 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  15,  160. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  425,  6780,  6782-6787. 

Tennessee.  —  Code  (1896),  §§  6542, 
6543,  6546. 

Texas.  —  Pen.  Code  (1895),  art.  858 
et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  4072, 
subs.  2,  §§  4355,  4358-4362. 

Vermont.  —  Stat.  (1894),  §§4939,  4940, 
4943- 

Virginia.—  Code  (Supp.  1898),  §  3707; 
Code  (1887),  §§  2154,  2155. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  7108,  7109. 

West  Virginia. — Code  (1891),  c.  145, 
§14- 

Wisconsin.  —  Stat.  (1898),  §  4415. 

Wyoming.  —  Rev.  Stal.  (1887),  §§901, 
904. 

1.  Seqoisites    of   Crimiaal    Complaint, 


Generally.  —  For  the  formal  parts  of  a 
criminal  complaint  in  a  particular  juris- 
diction consult  the  title  Criminal  Com- 
plaints, vol.  5,  p.  930.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  197. 

Affidavit  must  state  that  the  party 
therein  described  committed  the  offense 
for  which  the  warrant  for  his  arrest  is 
desired,  and  that  the  person  at  whose 
instance  the  warrant  is  desired  had  just 
and  reasonable  grounds  to  suspect  or 
did  in  fact  suspect  that  such  person  was 
guilty  of  the  offense.  Housh  v.  Peo- 
ple, 75  111.  487. 

Where  the  offense  is  designated  and 
described  with  reasonable  certainty  by 
words  and  phrases  which  in  common 
and  legal  parlance  would  be  employed 
to  designate  it,  the  offender  is  named, 
the  property  taken  and  the  ownership 
averred,  complaint  is  sufficient.  Bell 
v.  State,  75  Ala.  25. 

Precedents.  —  In  State  v.  Holmes,  28 
Conn.  230,  the  complaint  charged  that 
defendant,  "with  force  and  arms,  one 
buffalo  robe  of  the  value  of  eight  dol- 
lars, of  the  goods  and  chattels  of  Charles 
M.  Davis  of  said  Stonington ,  then  and 
there  being  found,  feloniously  did  steal, 
take  and  carry  away;  and  the  said 
Samuel  A.  Edmond,  grand- juror,  com- 
plaint makes,  that  said  Thomas  W. 
Holmes,  2d,  at  said  town  of  Stonington, 
on  the  2ist  day  of  November,  i8j'7,  did 
then  and  there  feloniously  take,  steal 
and  carry  away  one  other  buffalo  robe, 
of  the  value  of  eight  dollars,  of  the 
goods  and  chattels  of  said  Charles  M. 
Davis,  against  the  peace  and  contrary 
to,"  etc.  After  verdict  in  this  case  the 
defendant  moved  in  arrest  of  judgment 
on  the  ground  that  the  complaint,  while 
containing  but  one  count,  charged  two 
distinct  and  separate  offenses.  It  was 
held  that  the  complaint  embraced  two 
sufficient  counts,  although  the  first  was 
not  very  formal  in  its  conclusion. 

For  form  of  affidavit  held  insufficient 
see  Housh  v.  People,  75  111.  487. 

In  Sovine  v.  State,  85  Ind.  576,  an 
affidavit  charging  defendant  with  hav- 
ing on  the  eighth  day  of  November, 
1880,  at  the  county  of  Allen  and  state  of 
Indiana,  feloniously  stolen,  taken  and 
carried  away  certain  United  Stales 
treasury  notes,  certain  national  bank 
bills  and  silver  coin,  of  the  aggregate 
value  of  sixty  dollars,  the  personal 
property  of  one  Julius  Bueche,  and 
charging   further  that    the  defendant 
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a.  Before  Justice  of  the  Peace. 

Form  No.  12790.' 

(Fla.  Rev.  Stat.  (1892),  p.  895.) 

(jCommeiuement  as  in  Form  No.  6670)  that  one  John  Doe^  on  the 
tenth  day  oi  June,  a.  d.  \%99,  in  the  county  and  district  aforesaid, 
{describe  particularly  the  articles  and  the  value  of  each)  of  the  goods 
and  chattels  of  one  {set  forth  the  owner)  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away. 

{Signature  and  jurat  as  in  Form  No.  6670.) 

Form  No.  12791.' 
State  of  New  York,     ) 
County  of  Suffolk,       >  ss. 
Town  of  Huntington.  ) 

John  Doe,  being  duly  sworn,  on  oath,  says:  He  resides  at  the  town 
Qi  Huntington  in  said  county;  that  on  the  tenth  day  oi  June,  \Z99, 
divers  goods,  chattels,  money  and  property  of  the  said  John  Doe,  of 
the  kind,  description  and  value  following,  to  wit:  {Here give  descrip- 
tion and  value  with  particularity),  were  feloniously  stolen,  taken  and 


was  then  "  in  the  custody  of  the  sheriff 
of  Allen  county,  in  the  state  of  Indiana^ 
and  confined  in  the  jail  of  said  county, 
on  the  charge  of  grand  larceny," 
therein  above  set  forth,  and  that  at  no 
time  since  the  said  defendant  had  been 
in  custody  on  the  said  charge  had  the 
grand  jury  of  Allen  county  aforesaid 
been  in  session,  and  that  said  grand 
jury  was  not  then  in  session,  was  ob- 
jected to  on  the  ground  that  it  did  not 
charge  that  defendant  was  at  the  time 
of  the  making  of  the  affidavit  in  the 
custody  of  the  sheriff.  It  was  held 
that,  taking  all  its  parts  together,  the 
affidavit  made  it  sufficiently  apparent 
that  defendant  was  in  custody  on  the 
particular  charge  of  felony  preferred 
against  him  at  the  time  it  was  filed, 
and  that  independently  of  that  defect 
the  averment  that  he  was  confined  in 
the  jail  of  said  Allen  county  on  that 
charge  was  sufficient. 

"That  Thomas  Newcome  is  now  con- 
fined in  the  jail  of  Orange  county, 
Indiana,  on  a  charge  of  grand  larceny, 
the  identical  felony  hereinafter  set 
forth,  and  that  he  has  not  been  in- 
dicted by  any  grand  jury  of  said 
county  for  said  crime;  and  that  at  the 
said  county  of  Orange  on,  etc.,  the  said 
Thomas  Newcome  did  feloniously  steal, 
etc.,  one  bay  mare  of  the  value  of  f/jo, 
the  personal  property  of  one  Oliver 
Twist,"  sufficiently  charges  the  larceny 
and    shows    the    jurisdiction    of    the 


court.     Newcome  v.  State,  27  Ind.   10. 

For  a  criminal  complaint  for  larceny 
under  the  Michigan  statutes,  held  to 
be  sufficient,  although  inartificially 
drawn,  see  Curnow  v.  Kessler,  no 
Mich.  10. 

In'People  v.  Smith,  86  Hun  (N.  Y.) 
485,  the  complaint,  omitting  formal 
parts,  was  as  follows:  "  That  one 
William  Smith,  at  the  town  of  Mohawk, 
in  the  county  of  Montgomery  aforesaid, 
on  the  2gth  day  of  September,  189^,  did 
feloniously,  wrongfully,  unjustly,  un- 
lawfully, wickedly,  willfully,  corruptly, 
falsely,  maliciously  and  knowingly  vio- 
late sections  528  and  532  of  chapter  676 
of  the  Laws  of  the  State  of  New  York, 
passed  July  26,  1881,  entitled  'An  act 
to  establish  a  Penal  Code,'  as  amended 
1882,  1883  and  amendatory  thereto,  in 
that  at  the  time  and  place  aforesaid  he 
did  take  from  the  money-drawer  of 
said  deponent's  store  the  sum  of  eight 
dollars  in  money,  being  lawful  money 
of  the  United  States  of  America,  con- 
sisting of  greenbacks  or  paper  money, 
national  or  bank  bills  of  the  following 
denominations,  to  wit:  One  fve-Ao\\a.T 
bill,  one  /7c<'-dollar  bill  and  two  one- 
dollar  bills." 

1.  Florida.  —  Rev.  Stat  (1892),  §  2870. 
See  also,  generally,  supra,  note  i, 
p.  198. 

2.  New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  145  't  ^tq-  See  also, 
generally,  supra,  note  i,  p.  198. 
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carried  away  from  the  possession  of  the  said  John  Doe\  that  depo- 
nent has  good  cause  to  beHeve,  and  does  believe,  one  Richard  Roe 
did  steal,  take  and  carry  away  the  same;  that  his  reasons  for  such 
belief  are  (Here  state  reasotis  for  such  belief  \ 

John  Doe. 
Subscribed  and  sworn  to  before  me,  this  twentieth  day  of  June^ 
1899. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  12792.' 

{Commencement  as  in  Form  No.  6103\  with  force  and  arms,  one  gold 
watch,  of  the  value  of  twenty  dollars,  of  the  goods  and  chattels  of 
Richard  Roe,  in  the  possession  of  the  said  Richard  Roe,  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away,  con- 
trary to  {continuing  and  concluding  as  in  Form  No.  67 OS). 

b.  Before  Municipal  Court. 

Form  No.  12793.' 

(Mass.  Stat.  (iSgg),  c.  409,  §  28.)' 

Commonwealth  of  Massachusetts. 
Suffolk,  to  wit: 

To  the  Municipal  Court  of  the  Charlestown  District,  holden  in  said 
Charlesto^vn  District  in  the  city  of  Boston,  for  the  transaction  of  crimi- 
nal business  within  and  for  the  county  of  Suffolk-. 

John  Doe,  of  Boston,  in  the  county  of  Suffolk,  in  behalf  of  the  com- 
monwealth of  Massachusetts,  On  the  twentieth  day  of  October  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  on  oath 
complains  that  Richard  Roe  did  steal  {Here  specify  the  property  and  the 
value  of  each  article  thereof)  of  the  property  of  William  West,  against 
{concluding  as  in  Form  No.  6726). 

c.  Before  Police  Court.* 

Form  No.  12794.* 

In  the  Police  Court  No.  2,  of  the  City  and  County  of  San  Francisco, 
State  of  California. 

1.  Vermont.  —  Stat.  (1894),  §  1868  et  Joaquin,  and  state  of  California,  did 
seq.  See  also,  generally,  supra,  note  willfully,  unlawfully,  and  feloniously 
I,  p.  198.  steal,   take,    and    carry    away  certain 

2.  Massachusetts.  —  Pub.  Stat.  (1882),  faucets,  tube-scrapers,  thumb  and  screw 
c.  154.  See  also,  generally,  supra,  note  wrenches,  and  old  pipe  and  pipe-con- 
I,  p.  198.  nections,  of  the  value  oi  four  dollars, 

3.  The  form  set  out  in  the  text  shall  gold  coin  of  the  United  States  of 
be  sufficient  in  all  cases  in  which  it  is  America,  the  same  being  then  and  there 
applicable.  Mass.  Stat.  (1899),  c.  409,  the  personal  property  of  the  state  of 
§  2.  California." 

4.  Precedent.  —  In  ex  p.  Turner,  75  6.  California.  —  All  proceedings  and 
Cal.  226,  the  complaint  charged  that  actions  before  a  justice  or  police  court, 
"the  snx^  Henry  Turner,  on  or  about  for  a  public  offense  of  which  such  courts 
the  thirteenth  day  of  Februarv,  \Z88,  at  have  jurisdiction,  must  be  commenced 
the   city    of    Stockton,   county    of   San  by  complaint  under  oath,  setting  forth 
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The  People  of  the  State  of  California 

against 

John  Doe. 

State  of  California,  ) 

CV'/yaw^  County  of  San  Francisco.  \ 

Personally  appears  before  me,  this  tenth  day  oi November y  a.  d.  iW9y 
Richard  Roe^  who  on  oath  makes  complaint  and  deposes  and  says,  that 
on  the  third  day  of  November ^  a.  d.  i8PP,  in  the  city  and  county  of  San 
Francisco,  state  of  California,  the  crime  of  petit  larceny  was  committed, 
to  wit:  hy  John  Doe  (whose  real  name  is  unknown  to  this  complain- 
ant), who  then  and  there  wilfully  and  feloniously  did  steal,  take  and 
carry  away  of  the  personal  property  of  one  William  West,  then  and 
there  being,  one  silver  watch  of  the  value  of  thirty  dollars,  contrary  to 
the  form,  force  and  effect  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the  state  of 
California.  And  this  complainant,  upon  oath,  accuses  the  said  John 
Doe  of  having  committed  said  crime,  and  this  complainant  further 
alleges  and  deposes  that  the  said  accused  was  then  and  there  arrested 
therefor  in  the  actual  commission  of  the  said  offense,  and  prays  that 
the  said  accused  may  be  brought  before  a  magistrate  and  dealt  with, 
according  to  law. 

Richard  Roe. 
Residence  (or place  of  business'),  6 11  Clay  Street, 
San  Francisco,  California. 
Subscribed  and  sworn  to  before  me,  this  tenth  day  oi  November^  a.  d. 
iW9. 

John  Marshall, 
Judge  of  the  Police  Court  of  the  City  andCounty  of  San  Francisco. 
(JDeposition  of  informant  or  prosecutor  annexed^ 

d.  Before  County  Court. 
Form  No.  12795.* 
(Precedent  in  Bell  v.  State,  75  Ala.  25.)* 
The  State  of  Alabama,  \  County  Court. 

Wilcox  County.  J  I  have  probable  cause  for  believing  and  do 

believe,  that  the  offense  of  feloniously  taking  and  carrying  away  two 
turkeys,  of  the  value  of  one  &  50-100  dollars,  the  property  of  W.  W. 
Moore,  has  been  committed  in  said  county  by  Thorn  Bell,  alias  Thorn 

Hill,  on  the day  of ,  i8 .•* 

Jesse  J.  Moore. 

the  offense  charged  with  such  particu-  §   4600.      See    also,   generally,   supra, 

lars  of  time,  place,  person  and  property  note  i,  p.  198. 

as  to  enable  the  defendant  to  under-  3.  This  complaint  was  held  sufficient 

stand  distinctly  the  character  of  the  of-  and  to  have  been  drawn  substantially 

fense   complained   and    to  answer  the  in  the  form  given  in  the  statute, 

complaint.     Pen.  Code  (1897),  §  1426.  4.  Time  of  commission  of   the  oflfense 

See   also,   generally,   supra,   note    i,  need    not    be  averred.      That   it   was 

p.  198.  before  the  making  of  the  complaint  is 

1.  Deposition.  —  See  vol.  5,  p.  932,  included  in  the  words  referring  to  it 
note  3.  as  a  matter   past   and  as  having  been 

2.  Alabama.  —  Crim.    Code    (1896),     committed.     Bell  v.  State,  75  Ala.  25. 
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The  above  subscribed  and  sworn  to  before  rae,  this  5th  day  of 
Nov.^  iS83. 

John  Purifoy^  County  Judge. 

e.  Before  Prosecuting:  Attorney. 

Form  No.  12796.' 
The  State  of  Texas,  \ 
County  oi  Freestone,  j 

Before  me,  the  undersigned  authority,  on  this  day  personally 
appeared  Richard  Roe,^  who,  after  being  by  me  duly  sworn,  on  his 
oath  deposes  and  says  that  heretofore,  to  wit,  on  or  about  the  tenth 
day  of  October,  i,S99,^  in  the  said  county  of  Freestone,*  and  state  of 
Texas,  one  /ohn  Doe,  late  of  said  county  and  state,  with  force  and 
arms,  did  then  and  there  fraudulently  take  one  gold  watch,^  of  the 
value  of  ninety-five  dollars,  the  same  being  the  corporeal  personal 
property  of  Samuel  Short,  from  the  possession  of  the  said  Samuel 
Short,  without  the  consent  of  the  said  Samuel  Short,  with  the  intent 
to  deprive  the  said  Samuel  Short  of  the  value  thereof,  and  with  the 
intent  to  appropriate  it  to  the  use  and  benefit  of  him,  the  said  John 
Doe,  contrary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state. 

Richard  Roe^ 

Sworn  to  and  subscribed  before  me,  this  tenth  day  of  October,  i899.^ 

Andrew  Jackson,  County  Attorney,® 
Freestone  County,  Texas. 

2.  Warrant." 

1.  Texas.  —  Upon  complaint  being  Tex.  Code  Crim.  Proc.  (1895),  art.  34. 
made  before  a  district  or  county  attor-  And  oath  of  affirmation  should  be  by 
ney  that  an  offense  has  been  committed  some  person  familiar  with  the  facts, 
in  his  district  or  county,  he  shall  re-  whose  knowledge  relative  thereto  justi- 
duce  the  complaint  to  writing  and  lies  the  testimony  as  to  their  truthful- 
cause  the  same  to  be  signed  and  sworn  ness,  and  should  not  be  the  verification 
to  by  the  complainant.  Code  Crim.  •  of  a  person  who  makes  no  claim  to 
Proc.  (1895),  art.  34.  See  also,  gener-  personal  information  as  to  the  subject- 
ally,  supra,  note  i,  p.  198.  matter  of  the  same.     Ex  p.  Rowland, 

2.  Name  of  accused  most  be  stated  if  35  Tex.  Crim.  Rep.  108. 

his  name  is  known,  and  if  his  name  is  8.  Most  be  duly  attested  by  the  attor- 

unknown  it  shall  describe  him  as  fully  ney.     Tex.   Code  Crim.    Proc.    (1895), 

as  possible.     Tex.    Code  Crim.    Proc.  art.  34. 

(1895),  art.  34.  9.  Beqnisites  of  Warrant  —  Generally. 

3.  That  offense  is  not  barred  by  statute  — For  the  formal  parts  of  a  warrant  of 
must  be  shown.  Tex.  Code  Crim.  arrest  in  any  particular  jurisdiction 
Proc.  (1895),  art.  34.  consult  the  title  Warrants  of  Arrest. 

\.  Place  of  Commission.  —  That  offense  See  also  list  of  statutes  cited  supra,  note 

was  committed  in  the  county  must  be  i,  p.  197. 

shown.     Tex.  Code  Crim.  Proc.  (1895),        Description  of  Offense.  —  A  warrant  of 

art.  34.  arrest  issued  by  a  justice  of  the  peace, 

5.  Offense  must  be  described  in  plain  commanding  the  officer  to  arrest  the 
and  intelligible  words.  Tex.  Code  accused  "to  answer  the  criminal  of- 
Crim.  Proc.  (1895),  art.  34;  Ex  p.  Row-  fense  of  larceny,"  has  been  held  to  be 
land,  35  Tex.  Crim.  Rep.  108.  sufficiently  regular  on  its  face  to  justify 

6.  Kost  be  signed  by  complainant,  the  officer  in  executing  it.  Williams  v. 
Tex.  Code  Crim.  Proc.  (1895),  art.  34.  State,  88  Ala.  80;  Murphy  v.  State,  55 

7.  Most  be  sworn  to  by  complainant.  Ala.  252. 
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a.  By  Justice  of  the  Peace. 

(1)  In  General. 

Form  No.  13797.' 

(Fla.  Rev.  Stat.  (1892),  p.  896.) 
State  of  Florida^  ) 
Leon  County,         > 
First  District.       ) 

In  the  name  of  the  State  of  Florida.  — To  the  sheriff  or  any  con- 
stable of  said  county. 

Whereas,  Richard  Roe  has  this  day  made  oath  before  me,  that  one 
John  Doe,  on  the  tenth  day  of  June.,  a.  d.  i8P9,  in  the  county  and 
district  aforesaid  (Jlere  describe  the  articles  as  in  the  affidavit^  of  the 
goods  and  chattels  of  one  (^Here  set  forth  the  owner  s  name)  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away:  These 
are  therefore  to  command  you  forthwith  to  arrest  the  said  John  Doe 
and  bring  him  before  me,  to  be  dealt  with  according  to  law. 

Given  under  ray  hand  and  seal,  this  tenth  day  oi  June,  a.  d.  i859. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

Form  No.  12798.' 
Commonwealth  of  Virginia,  \^^     ■.^. 
Henrico  County,  j 

To  Clyde  Culp,  Constable  of  said  County: 

Whereas,  John  Doe,  of  said  county,  has  this  day  made  complaint 
and  information  on  oath  before  me,  Abraham  Kent,  a  justice  of  the 
said  county,  that  Richard  Roe,  on  the  tenth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-eight,  in  said 
county,*  ten  bushels  of  wheat,  of  the  value  of  ten  dollars,  and  one  hun- 
dred pounds  of  tobacco,  of  the  value  of  twenty  dollars,  of  the  goods 
and  chattels  of  William  West,  feloniously  did  steal,  take  and  carry 
away :  These  are,  therefore,  in  the  name  of  the  commonwealth,  to  com- 
mand you  forthwith  to  apprehend  and  bring  before  me,  or  some  other 
justice  of  the  said  county,  the  body  of  the  said  Richard  Roe,  to  answer 
the  said  complaint,  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  twentieth  day  oi  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight. 

Abraham  Kent,  Justice  of  the  Peace,     (seal) 

(2)  Articles  Belonging  to  Different  Persons. 

Form  No.  12799.* 
{Commencing  as  in  Form  No.  12798,  and  continuing  down  to  *)  one  coat, 
of  the  value  of  twenty  dollars,  of  the  goods  and  chattels  of  William 
West,  and  oru  pair  of  boots,  of  the  value  oi  five  dollars,  of  the  goods 
and  chattels  of  Samuel  Short,  feloniously  did  steal,  take  and  carry 
away:  These  are  {continuing  and  concluding  as  in  Form  No.  12798). 

I.Florida.  —  Rev.  Stat.  (1892),  §  2870.     3956.     See,    generally,    supra,    note   9, 
See  list  of   statutes    cited   supra,   note     p.  202. 
I,  p.  197;  aind  supra,  note  9,  p.  202.  3.  See,  generally,   supra.    Form  No. 

2.   Virginia.  —  Code  (Supp.   1898),  §     12798,  and  notes  thereto. 
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b.  By  Mayor. 

Form  No.  12800.' 

(Precedent  in  Jones  v.  Com.,  31  Gratt.  (Va.)  843.) 

City  oi Manchester,  to- wit: 
To  all  or  any  one  of  the  police  officers  of  the  city  of  Manchester: 

Whereas  /.  E.  Jones  has  this  day  made  complaint  and  information 
on  oath,  before  me,  James  A.  Clarke^  mayor  of  said  city,  that  on  the 
18th  day  of  March,  iS78,  at  said  city,  Sa//y  Cousins  did  unlawfully 
take,  steal  and  carry  away  a  lot  of  railroad  iron,  the  property  of  the 
Richmond  and  Danville  Railroad  Company,  of  the  value  of  fifty  cents, 
from  and  out  of  the  possession  of  the  said  railroad,  against  the  peace 
and  dignity  of  the  commonwealth: 

These  are,  therefore,  in  the  name  of  the  Commonwealth  of  Virginia, 
to  command  you  forthwith  to  apprehend  and  bring  before  me,  or 
some  other  justice  of  the  peace  of  said  city,  the  body  of  the  said  Sally 
Cousins,  to  answer  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law.  And,  moreover,  upon  the  arrest  of  the  said  Sally 
Cousins  by  virtue  of  this  warrant,  I  command  you,  in  the  name  of  the 
Commonwealth  of  Virginia,  to  summon  J.  E.  Jones  and  Royall Haxall 
to  appear  at  the  mayor's  court  as  witnesses,  to  testify  in  behalf  of 
the  commonwealth  against  the  said  Sally  Cousins,  at  9  o'clock  A.  m. 
on  the  19th  day  oi  March,  i87<?;  that  is  to  say,  on  the  next  day  fol- 
lowing the  day  of  arrest;  and  have  then  and  there  this  warrant, 
with  your  return  thereon. 

Given  under  my  hand  this  18th  day  of  March,  iS78. 

Jas.  A.  Clarke,  Mayor,     (seal) 

3.  Indictment  or  Information.^ 

1.  See  generally,  supra.  Form  No.  property  and  avers  the  ownership. 
12798,  and  notes  thereto.  Williams  v.  State,  88  Ala.  80;  Bell  v. 

2.  Kequisites  of  Indictment  or  Informa-  State,  75  Ala.  25;  Brazleton  v.  State,  66' 
tion.  Generally.  —  For  the  formal  parts  Ala.  96;  Brown  v.  State,  63  Ala.  97. 

of  an  indictment  or  information  in  a  Charging  offense  in  the  words  of  the 

particular  jurisdiction  consult  the  title  statute  is  sufficient.     Tilly  v.  State,  21 

Indictments,  vol.  9,  p.  615;   Informa-  Fla.  242;  State  v.  Chambers,  2  Greene 

TiONS  IN  Criminal  Cases,  vol.  9,  p.  768,  (Iowa)  308;  Kearney  v.  State,  48  Md. 

See  also   list  of  statutes   cited   supra,  16.     And  where  the  words  of  the  stat- 

note  I,  p.  197.  ute  are  descriptive  of  the  offense   the 

Description  of  Offense  —  Generally.  —  indictment  should  follow,  in  substance 

The  common-law  strictness  is  not  re-  at  least,  the   language  of  the  statute, 

quired  in  the  description  of  the  offense  and    expressly    charge    the    described 

under  the  statute.     All  that  is  neces-  offense  on  the  defendant,  otherwise  it 

sary  is  to  allege  the  facts  or  acts  speci-  will  be  defective.     The  defendant  must 

fied    by    the    statute    in   defining   the  be    brought   within    all    the    material 

offense.     State  v.  Chambers,  2  Greene  words  of  the  statute,  and  nothing  can 

(Iowa)  308;  State  v.  Walton,  62  Me.  106;  be  taken  by  intendment.     Kearney  v. 

State  V.  Eno,  8   Minn.  220;   People  v.  State,  48  Md.  16. 

Gough,  2  Utah  70.  But  the  rule  that  the  words  of  the 

A  complaint  for  petit  larceny  is  suf-  statute  may  be  followed  in  charging 
ficient  if  it  designates  the  offense  by  the  offense  is  open  to  the  exception 
name  or  by  an  equivalent  phrase  used  that  where  the  statute  uses  the  con- 
in  common  discourse  to  describe  it,  junction  "or "  the  word  "and"  should 
names    the    offender,    sets    forth    the  be    substituted    therefor    in    charging 
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the  oflfense.  State  v.  Harper,  64  N. 
Car.  129.  • 

Where  by  statute  the  offense  may  be 
committed  in  different  ways,  the  acts 
constituting  the  crime  must  be  alleged 
so  as  to  inform  the  defendant  which 
one  of  the  different  ways  is  charged 
against  him.  State  v.  Henn,  39  Minn. 
464;  State  V.  Eno,  8  Minn.  220. 

Indictment  at  common  law  is  sufficient 
to  charge  the  offense  as  defined  in  the 
statute.  State  v.  Friend,  47  Minn.  449; 
Truslow  V.  State,  95  Tenn.  189.  In 
the  Friend  case,  the  indictment,  which 
was  held  sufficient,  charged  larceny  in 
the  second  degree,  alleging  that  defend- 
ant "with  a  felonious  intent  to  deprive 
the  true  owner,  George  E.  Warriner, 
of  his  property,  namely,  one  mare,  and 
appropriate  the  said  personal  property 
to  the  use  of  the  ssXdi  John  Friend,  did 
then  and  there,  with  felonious  intent 
aforesaid,  wilfully,  unlawfully  and 
feloniously  take,  steal  and  carry  away 
the  said  one  mare,  the  personal  property 
of  the  said  George  E.  Warriner,  which 
said  mare  was  then  and  there  of  the 
value,"  etc. 

Indictment  charging  defendant  with 
burglary,  but  stating  only  facts  con- 
stituting an  offense  of  simple  larceny, 
it  is  good  as  charging  larceny.  State 
■z/.  Coon,  18  Minn.  518. 

Unnecessary  Specifications.  —  But 
where  the  indictment  contains  un- 
necessary specifications  or  describes 
the  offense  more  particularly  than  is 
necessary,  the  proof  must  correspond 
with  the  allegations.  Morris  v.  State, 
97  Ala.  82;  McGehee  v.  State,  52  Ala. 
224. 

Technical  Words. —  ^^  Stole"  must  be 
used,  both  at  common  law  and  under  the 
statute.     State  v.  Casteel,  53  Mo.  124. 

''Fraudulent." — Where  this  word  is 
used  in  the  statute  in  defining  the 
offense,  the  indictment  must  allege 
that  the  taking  was  fraudulent.  Chance 
V.  State,  27  Tex.  App.  441;  Sloan  v. 
State,  18  Tex.  App.  225;  Doxey  z/.  State, 
(Tex.  App.  1889)  12  S.  W.  Rep.  412. 
And  the  words  "  unlawfully  and  felo- 
niously "  cannot  supply  such  an  omis- 
sion.    Sloan  V.  State,  18  Tex.  App.  225. 

A  simple  allegation  that  the  taking 
was  with  the  fraudulent  intent  to  de- 
prive the  owner  and  appropriate  the 
property  to  the  use  of  the  defendant  is 
not  sufficient.  Chance  v.  State,  27 
Tex.  App.  441. 


Time  of  commission  of  offense  must  be 
alleged.  Morgan  v.  State,  13  Fla.  671. 
Though  the  exact  time  need  not  be 
stated.  State  v.  Kane,  33  La.  Ann. 
1269. 

On  or  about  a  certain  time  is  suffi- 
cient.    Rema  v.  State,  52  Neb.  375. 

The  offense  may  be  alleged  to  have 
been  committed  at  any  time  before  the 
finding  of  the  indictment.  State  v. 
Woolsey  (Utah,  1899)  57  Pac.  Rep.  426. 

In  Bell  V.  State,  75  Ala.  25,  it  was 
held  that  where  the  offense  with  which 
the  accused  is  charged  is  designated 
and  described  with  reasonable  certainty 
by  words  and  phrases  which  in  com- 
mon and  legal  parlance  would  be  em- 
ployed to  designate  it,  the  offender  is 
named,  and  the  property  taken  and  the 
ownership  are  averred,  the  complaint 
is  sufficient,  and  an  averment  of  the 
time  the  offense  was  committed  is  not 
necessary.  That  it  was  before  the 
making  of  the  complaint  is  included  in 
the  words  referring  to  it  as  a  matter 
past,  as  having  been  committed. 

Place  of  Commission  of  Offense  —  Rule 
Stated. —  Place  of  commission  should  be 
alleged.     Morgan  v.  State,  13  Fla.  671. 

Naming  the  county,  however,  is  suffi- 
cient. State  V.  Odum,  11  Tex.  12.  But 
the  indictment  must  allege  that  the 
offense  was  committed  in  the  county  in 
which  the  grand  jury  was  organized. 
People  V.  Horton,  62  Hun  (N.  Y.)  610. 

Illustrations.  —  An  indictment  in  the 
following  form,  "The  Grand  Jury  of 
the  county  of  Decatur,  in  the  name, 
and  by  the  authority  of  the  State  of 
Iowa,  accuse  the  defendant,  D.  P.  Lil- 
lard,  of  the  crime  of  larceny  committed 
as  follows:  The  said  defendant,  D.  P. 
Lillard,  on  the  — th  day  of  September, 
iSyg,  in  the  county  aforesaid,  ^«^mare," 
etc.,  was  held  sufficient  against  the  ob- 
jection that  it  did  not  show  that  the 
crime  was  committed  in  the  state  of 
Iowa.     State  v.  Lillard,  59  Iowa  479. 

In  Wedge  v.  State,  12  Md.  232,  the 
indictment  was  as  follows:  "State  of 
Maryland,  Prince  Georges  county,  to 
wit:  The  jurors  of  the  State  of  Afary- 
land,  for  the  body  of  Prince  Georges 
county,  do,  on  their  oaths,  present, 
iha-X.  James  Wedge,  a  free  negro,  on  the 
eighth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
fifty-eight,  one  wagon  of  the  value  of  ten 
dollars,  of  the  goods  and  chattels  of 
one  Francis  Lusby,  then  and  there  being 
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found,  feloniously  did  steal,  take  and 
carry  away,  contrary  to  the  act  of 
Assembly  in  such  case  made  and  pro- 
vided, and  against  the  peace,  govern- 
ment and  dignity  of  the  State."  This 
indictment  was  objected  to  on  the 
ground  that  it  failed  to  show  the  venue 
of  the  crime.  It  was  held  that  under 
chapter  63  of  the  act  of  1852,  making 
the  margin  part  of  the  indictment,  a 
want  of  venue  in  the  body  of  the  in- 
dictment, it  being  stated  in  the  margin, 
was  cured  thereby. 

The  Taking.  —  The  taking  of  the 
property  by  the  defendant  must  be 
alleged.  Com.  v.  Pratt,  132  Mass.  246; 
State  V.  McCoy,  89  N,  Car.  466. 

In  State  v.  Friend,  47  Minn.  449,  the 
court  said:  "The  word  '  take '  has  a 
definite  and  well  understood  significa- 
tion in  connection  with  the  offense  of 
larceny,  and  implies  a  trespass,  and 
the  averment  '  did  wrongfully  and  fe- 
loniously take,  steal  and  carry  away  ' 
involves  the  possession  and  the  wrong- 
ful taking  of  the  property  from  the 
active  or  constructive  possession  of  the 
owner  generally  or  specially,  and  with- 
out his  consent "  (citing  2  Bish.  Cr.  L. 
§  823  et  seq.). 

"  Steal  "  has  been  held  to  signify  a 
felonious  taking  and  to  import  the 
crime  of  larceny.  Williams  v.  State, 
88  Ala.  80;  State  v.  Chambers,  2  Greene 
(Iowa)  308;  Gardner  v.  State,  55  N.  J. 
L.  17. 

An  indictment  charging  that  de- 
fendant did  take  and  steal  one  mule  is 
not  bad  for  duplicity,  it  being  an  in- 
dictable offense  to  take  or  steal.  Wilcox 
V.  State,  3  Heisk.  (Tenn.)iio. 

The  Asportation  —  Generally.  —  The 
carrying  away  of  the  property  by  the 
defendant  must  be  alleged.  Rountree 
V.  State,  58  Ala.  381;  Com.  v.  Pratt, 
132  Mass.  246;  Com.  v.  Adams,  7  Gray 
(Mass.)  43. 

In  Com.  V,  Adams,  7  Gray  (Mass.) 
43,  the  court  said:  "The  words  'did 
take  and  carry  away  '  are  a  translation 
of  the  words  cepit  et  asportavit,  which 
were  used  in  an  indictment  while  legal 
processes  and  records  were  in  the  Latin 
language.  But  there  is  no  single  word 
in  our  language  which  expresses  the 
meaning  of  the  word  asportavit." 

In  Texas,  the  statutory  definition  of 
the  crime  omits  the  words  "  carry 
away,"  and  dispenses  with  such  alle- 
gation. Musquez  v.  State,  41  Tex.  226; 
Prim  V.  State,  32  Tex.  157;  Conner  v. 
State,  6  Tex.  App.  455. 


^'^  Haul."  —  Charging  that  defendant 
"did  feloniously  steal,  take  and  haul 
away  fifty  pounds  of  tobacco,  of  the 
value  of  two  dollars  and  seventy  cents," 
etc.,  is  sufficient,  although  not  follow- 
ing the  words  of  the  statute,  which 
provide  that  "whoever  shall  feloni- 
ously steal,  take  and  carry,  lead,  or 
drive  away  the  personal  goods  of 
another,"  etc.,  the  word  "  haul  "  being 
equivalent  to  the  word  "  carry."  Spit- 
torff  V.  State,  108  Ind.  171. 

Steal.  —  The  word  "steal"  has  been 
held  to  imply  a  carrying  away.  State 
V.  Parry,  48  La.  Ann.  1483;  Slate  v. 
Mann,  25  Ohio  St.  668. 

And  where  the  indictment  charged 
that  defendant  did  "steal,  take  and 
carry,"  it  was  held  that  the  indictment 
was  not  defective  because  of  the  omis- 
sion of  the  word  "away."  State  v. 
Parry,  48  La.  Ann.  1483;  State  v.  Witt, 
(Oregon,  1899),  55  Pac.  Rep.  1054. 

So,  in  State  v.  Mann,  25  Ohio  St.  668, 
it  was  held  that  an  indictment  charging 
that  defendant  did  "  feloniously  steal 
take  and  drive  '  certain  property  suffi- 
ciently described  the  offense. 

The  omission  of  the  word  "steal" 
will  not  vitiate  the  indictment  if  the  felo- 
nious taking  and  carrying  away  is 
otherwise  sufficiently  charged.  Dame- 
wood  v.  State,  I  How.,  (Miss.)  262; 
State    V.    Lee    Yan    Yan,    10    Oregon 

365. 

Felonious  Intent  —  Rule  Stated.  — That 
property  was  taken  with  felonious  in- 
tent must  be  alleged  in  charging  a  fel- 
ony. Gregg  t/.  State,  64  Ind.  223;  State 
V.  Casteel,  53  Mo.  124. 

The  word  "steal"  has  been  held  to 
import  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of 
another.  State  v.  Chambers,  2  Greene 
(Iowa)  308. 

In  Massachusetts,  however,  the  omis- 
sion of  the  word  "feloniously"  will 
not  render  the  indictment  invalid. 
Mass.  Stat.  (1899),  c.  409,  §  3. 

In  Case  of  Petit  Larceny.  —  In  Arkan- 
sas, it  is  held  that  although  the  code 
defines  larceny  as  the  felonious  steal- 
ing of  the  property  of  another,  petit 
larceny  being  by  the  code  made  a  mis- 
demeanor, it  is  not  necessary,  in  an 
indictment  for  the  latter  offense,  to 
allege  that  the  taking  was  felonious: 
an  allegation  that  defendant  did  un- 
lawfully steal  is  sufficient.  State  v. 
Boyce,  65  Ark.  82.  And  such  is  the 
rule  in  New  Jersey,  under  section  129 
of  the  Crimes  act,  providing  that  any 
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person  who  shall  steal  the  personal 
goods  and  chattels  of  another,  of  or 
above  the  price  or  value  of  twenty  dol- 
lars, shall  be  deemed  guilty  of  a  mis- 
demeanor. Gardner  v.  State,  55  N.  J. 
L.  17. 

But  an  indictment  for  petit  larceny 
is  not  invalid  because  it  charges  that 
the  stealing  was  felonious.  State  v. 
Hogard,  12  Minn.  293. 

Illustrations.  —  In  People  v.  Brown, 
27  Cal.  500,  the  indictment  charged 
that  defendant  "on  or  about  the  ijth 
day  of  May,  1864,  and  before  the  find- 
ing and  presentation  of  this  indictment, 
at  the  county  of  Placer,  to  wit,  at  a 
place  known  as  Chandler  &"  Saunders's 
Ranch,  in  thecounty  of /"/rtf^r,  did  felo- 
niously, willfully  and  unlawfully,  and 
with  force  and  arms,  steal,  take  and 
carry,  lead  and  drive  away  from  the 
ranch  aforesaid,  the  personal  goods 
and  property  of  another,  to  wit,  the 
property  of  W.  H.  Chandler  and  J. 
Saunders,  of  the  value  of  more  than 
fifty  dollars;  said  property  consisting 
of,"  etc.  This  indictment  was  demurred 
to  on  the  ground  that  it  did  not  charge 
that  the  property  had  been  stolen  with 
a  felonious  intent.  The  demurrer  was 
overruled,  the  court  holding  that  the 
words  "  did  feloniously,  willfully  and 
unlawfully  and  with  force  and  arms, 
steal,  take  and  carry,  lead  and  drive 
away,"  etc.,  was  not  only  a  sufficient 
statement  of  the  intent  with  which  the 
taking  was  done  under  the  statute, 
but  also  at  common  law. 

In  State  v.  Grifl5n,  79  Iowa  568,  it 
was  held  that  an  indictment  charging 
that  defendant  "  took,  stole  and  carried 
away  one  horse  of  the  value  of  one  hun- 
dred and Ji/ty  doWdiTs,  the  said  property 
belonging  to  one  James  Wheeler,  con- 
trary to,"  etc.,  is  not  defective  in  that 
it  is  not  alleged  that  the  horse  was 
feloniously  taken  by  the  defendant, 
such  an  averment  not  being  essential 
to  the  validity  of  the  indictment. 
Where  it  is  alleged  that  defendant  stole 
the  horse,  that  it  was  of  the  value  of 
one  hundred  and  fifty  dollars,  it  is  as 
plain  and  unmistakable  an  averment 
that  the  act  was  feloniously  done  as  if 
that  w^ord  had  been  used. 

Intent  to  Deprive  Owner  of  His  Property. 
—  That  property  was  taken  with  the 
intent  to  deprive  the  owner  thereof 
must  be  alleged.  Ridgeway  v.  State, 
41  Tex.  231 :  State  v.  Sherlock,  26  Tex. 
106;  Williams  v.  State,  12  Tex.  App. 
395.     Contra,  see  Hamilton  v.  State,  142 


Ind.  276;  State  v.  GrifBn,  79  Iowa  568; 
Com.  V.  Butler.  144  Pa.  St.  568. 

Sufficient  Allegations.  —  An  indict- 
ment alleging  that  defendant  "  unlaw- 
fully, feloniously  did  steal,  take  and 
drive  away  one  cow  "  sufficiently 
charges  that  the  taking  was  with  the 
felonious  intent  permanently  to  deprive 
the  owner  of  his  property.  Rema  v. 
State,  52  Neb.  375. 

And  that  defendant  feloniously  stole 
and  carried  personal  property  away 
from  another  person,  alleged  to  be  the 
owner  thereof,  sufficiently  alleges  the 
intent  to  deprive  the  owner  thereof. 
State  V.  Hackett,  47  Minn.  425. 

Intent  to  Appropriate  to  Taker's  Own 
Use.  —  Under  the  Texas  statute,  that 
the  property  was  taken  with  the  intent 
to  appropriate  the  same  to  the  use  and 
benefit  of  the  defendant  must  be  al- 
leged. W^illiams  z'.  State,  12  Tex.  App. 
395;  Jones  V.  State,  25  Tex.  App.  621; 
State  V.  Sherlock,  26  Tex.  106. 

And  an  indictment  charging  theft 
with  intent  to  appropriate  the  stolen 
property  to  the  use  of  the  owner  is 
fatally  defective.  Lawless  v.  State 
(Tex.  App.  1892),  19  S.  W.  Rep. 
676. 

Negativing  Averments  —  Consent  of 
Owner.  — The  indictment  should  nega- 
tive the  consent  of  the  owner  to  the 
taking.  Long  v.  State  (Tex.  Crim. 
App.  1897),  39  S.  W.  Rep.  674;  Swink 
V.  State,  32- Tex.  Crim.  Rep.  530;  John- 
son V.  State,  39  Tex.  393;  Bailey  v. 
State,  18  Tex.  App.  426;  Williams  v. 
State,  12  Tex.  App.  395.  But  contra, 
see  People  v.  Davis,  97  Cal.  194;  State 
V.  Griffin,  79  Iowa  568;  State  v.  Jones, 
41  La.  Ann.  784;  Wedge  v.  State,  7  Lea 
(Tenn.)  687. 

And  where  the  property  is  taken 
from  the  possession  of  one  not  the 
owner,  the  indictment  must  negative 
the  consent  not  only  of  the  owner,  but 
of  the  person  in  whose  possession  the 
property  was.  Blackman  v.  State,  98 
Ala.  77;  Bland  v.  State,  18  Tex.  App. 
12;  Bailey  v.  State,  18  Tex.  App.  426; 
Swink  V.  State,  32  Tex.  Crim.  Rep. 
530. 

But  where  the  allegation  was  that 
defendant  took  certain  specified  prop- 
erty from  the  possession  of  A,  the 
owner  thereof,  and  certain  other  prop- 
erty from  the  possession  of  B,  the 
owner  thereof,  "  without  the  consent 
of  the  said  owners,"  it  was  held  that,  as 
joint  ownership  and  possession  was 
not  alleged,  the  indictment  was  not  in- 
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sufficient  for  failure  to  allege  the  want 
of  consent  as  to  each  owner.  Smith  v. 
State,  21  Tex.  App.  133. 

Without  A  uthority  of  Law.  —  That 
the  act  was  done  without  authority  of 
law  need  not  be  alleged.  State  v. 
Jones,  7  Nev.  408. 

Description  of  Property —  Generally.  — 
The  property  alleged  to  have  been 
stolen  must  be  specifically  described. 
Chis9lm  v.  State,  45  Ala.  66;  Glover  v. 
State",  22  Fla.  493;  State  v.  Segermond, 
40  Kan.  107;  State  v.  McAnulty,  26 
Kan.  533;  McBride  v.  Com,,  13  Bush. 
<Ky.)  337;  Barnes  v.  State,  40  Neb.  545; 
State  V.  McLeod,  5  Jones  L.  (50  N.  Car.) 
318;  Ridge  way  v.  State,  41  Tex.  231; 
State  V.  Rowell,  70  Vt.  405;  State  v. 
Morey,  2  Wis.  494. 

And  the  description  should  be  such 
as  to  enable  the  jury  to  say  whether 
the  property  proved  to  be  stolen  is  the 
same  as  that  specified  in  the  indict- 
ment. Chisolm  V.  State,  45  Ala,  66; 
People  V.  Freeman,  i  Idaho  322.  And 
to  enable  the  defendant  to  know  what 
particular  property  or  thing  of  the 
larceny  of  which  he  stands  charged. 
State  V.  Segermond,  40  Kan.  107; 
Barnes  v.  State,  40  Neb.  545.  And 
plead  his  acquittal  or  conviction  to  a 
subsequent  indictment.  Chisolm  v. 
State.  45  Ala.  66. 

But  certainty  to  a  reasonable  extent 
is  all  that  is  required.  Brown  v.  State, 
44  Ga.  300;  People  v.  Freeman,  i  Idaho 
322;  State  V.  McLeod,  5  Jones  L.  (50 
N.  Car.)  318;  Ridgeway  v.  State,  41 
Tex.  231. 

In  State  v.  McAnulty,  26  Kan.  533, 
this  rule  is  laid  down:  "  The  general 
rule  is  that  an  article  stolen  should  be 
described  with  such  certainty  as  will 
enable  a  jury  to  decide  whether  such 
article  proved  to  have  been  stolen  is 
the  very  same  with  that  upon  which  the 
indictment  or  information  is  founded, 
and  show  judicially  to  the  court  that  it 
can  be  the  subject-matter  of  the  offense 
charged,  and  enable  the  defendant  to 
plead  his  acquittal  or  conviction  to  a 
subsequent  indictment  or  information 
relating  to  the  same  article;  and  it  is 
also  the  rule  that,  where  several  arti- 
cles are  alleged  to  have  been  stolen, 
the  number  and  value  of  each  shall  be 
given." 

General  description  of  the  prop/rty  is 
sufficient.  State  v.  Smart,  4  Rich.  L. 
(S.  Car.)  356;  Tex.  Code  Crim.  Proc. 
<i895),  art.  446. 

In  State  v.  McLeod,  5  Jones  L.  (50  N. 


Car.)  318,  the  court  said:  "Some  de- 
scription sufficient  to  identify  the  prop- 
erty with  certainty  to  a  general  intent 
should  be  given,  although  a  particular 
description  is  not  required;  the  prop- 
erty may  not  be  susceptible  of  it.  For 
instance,  a  hog  may  be  described  by 
averring  the  owner,  although  it  is  very 
general,  as  the  man  may  have  owned 
one  hundred  hogs;  and  a  bank  note, 
by  averring  its  denomination  and  the 
bank  that  issued  it,  although  the  bank 
may  have  in  circulation  a  thousand 
notes  of  the  same  denomination,  but 
such  general  description  is  allowed  of 
necessity." 

Name  of  Article.  —  The  property  may 
be  described  by  the  name  by  which  it 
is  known  in  trade  or  in  the  particular 
community  where  the  offense  was  com- 
mitted. Glover  v.  State,  22  Fla.  493! 
State  V.  Clark,  8  Ired.  L.  (30  N.  Car.) 
226;  State  V.  Longbottoms,  11  Humph. 
(Tenn.)  39. 

Where  defendant  was  indicted  for 
stealing  a  "bull-tongue,"  and  it  ap- 
peared that  the  article  stolen  was  a 
particular  kind  of  plowshare  usually 
known  in  that  community  by  that 
name,  it  was  held  that  the  allegation 
was  sufficient.  State  v.  Clark,  8  Ired. 
L.  (30  N.  Car.)  226. 

Improper  description  of  some  of  several 
articles  will  not  vitiate  the  indictment  if 
the  description  of  the  other  articles  is 
sufficient.  Reed  v.  State,  88  Ala.  36; 
Edson  V.  State,  148  Ind.  283;  Shafer 
V.  State,  74  Ind.  90;  Com.  v.  Johnson, 
133  Pa.  St.  293. 

That  a  more  particular  description  can- 
not  be  given  is  a  sufficient  allegation. 
People  V.  Bogart,  36  Cal.  245;  McQueen 
V.  State,  82  Ind.  72;  State  v.  Dawes,  75 
Me.  51;  Com.  v.  Sawtelle,  11  Cush. 
(Mass.)  142;  Com.  v.  Duffy,  n  Cush. 
(Mass.)  145;  State  v.  Taunt,  16  Minn. 
109;  Territory  v.  Bell,  5  Mont.  562; 
Territory  v.  Shipley,  4  Mont.  468;  State 
V.  Burns,  19  Wash.  52.  And  this  al- 
legation seems  to  be  essential  where 
the  property  is  not  specifically  de- 
scribed. State  v.  Dawes,  75  Me.  51; 
Merwin  v.  People,  26  Mich.  298;  Ridge- 
way V.  State,  41  Tex.  231. 

In  Ridgeway  v.  State,  41  Tex.  231,  it 
was  said:  "  The  rule  is  that  the  property 
must  be  described  with  reasonable  cer- 
tainty, whenever  practicable  to  do  so; 
and  therefore  when  it  can  be  done,  the 
species  of  coin  must  be  specified,  as 
''fifty  pieces  of  the  current  coin  of  the 
United   States,  commonly  called   half 
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•dollars.*  When  a  particular  descrip- 
tion cannot  be  given,  it  should  be  so 
stated  in  the  indictment,  after  giving 
such  as  the  grand  jurors  can  certainly 
make  of  the  property." 

In  Merwin  v.  People,  26  Mich.  298,  it 
was  said:  "The  present  information 
fails  utterly  to  comply  with  this  rule  or 
to  state  any  excuse  for  noncompliance. 
The  charge  is  only  of  the  stealing,  etc., 
of  the  personal  property,  goods  and 
chattels  oijohn  Connell,  one  hundred  and 
thirty-fiTe  do\\a.xs."  The  court  further 
said  they  found  no  case  and  no  princi- 
ple of  common-law  pleading  upon 
which  such  an  indictment  or  infor- 
mation could  be  sustained,  without 
showing  upon  the  face  of  the  indict- 
ment some  excuse  for  the  want  of 
greater  particularity. 

Schedule  Annexed.  —  The  description 
must  be  contained  in  the  indictment 
itself,  and  where  the  goods  are  de- 
scribed in  a  schedule  annexed  the  in- 
dictment is  not  sufficient.  Cummings' 
Case,  3  Me.  51. 

Use  0/  Particular  Words.  — In  an  in- 
dictment, the  words  "  corporeal  per- 
sonal property  "  are  not  absolutely  es- 
sential, the  word  "  property  "  including 
every  kind  of  corporeal  personal  prop- 
erty. Sansbury  v.  State,  4  Tex.  App. 
99. 

The  words  "  goods  and  chattels  "  are 
not  sacramental,  the  word  "  property  " 
being  generic  and  implying  personal 
property,  goods  and  chattels.  State  v. 
Bayonne,  36  La.  Ann.  761. 

The  omission  of  the  word  "  personal  " 
before  "goods  and  chattels"  will  not 
render  the  indictment  defective.  Choen 
V.  State,  85  Ind.  209. 

Illustrations  of  Sufficient  Descrip- 
tions. —  Generally: 

The  following  descriptions  have  been 
held  to  be  sufficient:  "Lot  of  brass 
castings  of  the  value  of  thirty-one  dol- 
lars and  eighty  cents,  a  more  particular 
description  of  which  is  to  the  grand 
jurors  unknown."  Campbell  v.  State, 
(Miss.  1895)  17  So.  Rep.  441. 

"  One  feather  bed."  State  v.  Parker, 
47  Vt.  19. 

"  One  pistol  of  the  value  of  ten  dol- 
lars."    Barker  v.  State,  48  Ind.  163. 

"  One  pocket-book  of    the    value  of 

fifty  cents."    Terry  v.  State,  13  Ind.  70. 

"  One    trunk    of    the   value   of    two 

dollars."    Churchwell  z/.  State,  117  Ala. 

124. 

Bacon : 

"  T'tz;^  hams  of  bacon  and /ow  should- 


ers of  bacon,  and  eight  jowls  weighing 
one  hundred  pounds,  of  the  value  of 
fifteen  dollars."  Taylor  v.  State,  3 
Heisk.  (Tenn.)  460. 

"  0«<f  ham  of  bacon."    Harris  z/.  State, 
I  Tex.  App.  74. 
Book: 

"  One  book,  of  the  value  of  six  dol- 
lars, the  personal  property  of  Levi  W. 
IVelker."  Turner  v.  State,  102  Ind.  425. 
And  the  title  of  book  need  not  be  stated. 
State  V.  Logan,  i  Mo.  532. 
Cattle: 

"  One  beef,  of  the  value  oi  fifteen  dol- 
lars, of  the  property  of  ^.  BJ"     State  z/. 
Baden,  42  La.  Ann.  295. 
Cloth  : 

'  'j^  yards  of  blue  silk,  jo  yards  of  black 
silk,  "jS  yards  of  black  silk,  40  yards  of 
blue  silk  strip,  ij  yards  of  blue  and  gold 
boerettes,  of  the  value  of  more  than 
two  hundred  dollars."  Roberts  v.  State, 
61  Ala.  401. 

"  Thirty  yards  of  cloth  and  onecoz.\." 
Com.  V.  Campbell,  103  Mass.  436. 

"  One  bolt  of  domestic,"  etc.,  "  of  the 
value,"  etc.,  without  an  allegation  that 
the  domestic  was  goods  and  chattels. 
State  V.  Odum,  11  Tex.  12. 
Cotton: 

'^  Two  bales  of  cotton."  Peters  v. 
State,  100  Ala.  10. 

As,  under  the  short,  and  simplified 
forms  prescribed  for  use  in  Alabama,  it 
is  unnecessary  to  state  any  more  specific 
description  of  cotton.  Sellers  v.  State, 
49  Ala.  357. 
Hides: 

"  One  hide,  of  the  value,"  etc.  State 
V.  Dowell,  3  Gill  &  J.  (Md.)  310.  In 
this  case,  the  indictment,  which  was 
sustained,  charged  "  XhSiX.  Levin  Dowell, 
late  of  said  county,  yeoman,  on  the  loth 
January,  iSjo,  with  force  and  arms  at 
the  county  aforesaid,  one  hide  of  the 
value  of  one  dollar  current  money,  of 
the  goods  and  chattels  oi  James  Kent, 
and  Daniel  Kent,  then  and  there  being 
found,  feloniously  did  steal,  take,  and 
carry  away,  against  the,"  etc. 
Grain  : 

"  A  parcel  of  oats."     State  v.  Brown, 
I  Dev.  L.  (12  N.  Car.)  137. 
Jewelry,  etc.: 

' '  One  gold-filled  case  watch  and  chain, 
and  one  diamond  ring,"  though  the  de- 
scription of  the  property  was  very 
general.  People  v.  Burns,  121  CaL 
529- 

"  One  watch  and  chain  of  the  value 
of  $75,  and  the  property  of  the  said  C." 
Powell  V.  State,  88  Ga.  32. 
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•*  One\o\.  of  jewelry."  State  v.  Curtis, 
44  La.  Ann.  320. 

"  One  watch  and  one  pocket-knife," 
without  describing  it  as  gold  or  silver. 
Grissom  v.  State.  Tex.  Crim.  App. 
(1899)  49  S.  W.  Rep.  93. 

Ore: 

"A  quantity  of  specimens  of  gold 
and  silver  ore,  of  one  hundred  and  fifty 
pounds  in  weight,"  as  charging  de- 
fendant with  the  larceny  of  specimens 
of  gold  and  silver  ores.  People  v. 
Freeman,  i  Idaho  322. 

"Silver-bearing  ore,"  ore  meaning 
something  severed  from  the  realty. 
State  V.  Berryman,  8  Nev.  262. 

Wearing  apparel: 

"  A  cape,"  as  charging  larceny  of  a 
shoulder-wrap.     Waller  v.  People,  175 

111.221. 

"Pair  of  shoes."  Palmer  z/.  State, 
136  Ind.  393;  State  v.  Curtis,  44  La. 
Ann.  320. 

"  Pants."  State  v.  Johnson,  30  La. 
Ann.  904;  Slate  v.  Curtis,  44  La.  Ann. 
320. 

"A  hat,"  without  describing  it  as  a 
black  or  white  hat.  or  a  felt,  or  a  beaver. 
State  V.  Martin,  82  N.  Car.  672. 

Wood: 

"  Twenty-five  cords  of  wood."  State 
V.  Parker,  34  Ark.  158. 

'^'^  Eight  cords  of  wood,  of  the  value 
of  sixteen  dollars,  and  of  the  property 
of"  the  complainant  witness.  State  v. 
Labauve,  (La.  1894)  15  So.  Rep.  172. 

Illustrations  of  Insufficient  Description, 
—  Where  the  indictment  charges  the 
larceny  of  a  pocket-book  and  contents 
of  the  value  of  twenty  dollars,  and  fails 
to  describe  the  contents,  it  charges  no 
larceny  except  of  the  pocket-book. 
Johnson  v.  State,  32  Ark.  181.  In  that 
case  the  indictment  charged  "  that  said 
Louisa  Johnson,  on,  etc.,  at,  etc.,  one 
pocket-book  and  contents  of  the  value 
of  twenty  dollars,  of  the  goods  and 
chattels  of y^;4«  W.  Watson,  unlawfully 
and  feloniously  did  steal,  take  and 
carry  away,  against  the,"  etc. 

And  an  indictment  for  the  larceny 
of  ^'' one  jewelry-box,  containing  two 
gold  watches  and  chains,  of  the  value 
of  three  hundred  dollars,  all  of  said 
property,  namely,  the  jewelry-box  and 
its  contents,  being  of  the  value  oi  four 
hundred  and  fifty  dollars,  of  the  goods 
and  chattels  of  one  J.  Jacoby,"  charges 
larceny  of  the  watches  only  by  way  of 
inference.     State  z/.  Derst,  10.  Nev.  443. 

The  following  descriptions  have  been 
held  to  be  insufficient: 


"Some  bottled  beer  of  the  value  of 
two  dollars  and  yf//y  cents."  State  v. 
Hoyer,  40  La.  Ann.  744. 

"  One  case  of  merchandise  of  the 
value  of  JJJT  dollars,"  containing  no  ex- 
cuse for  a  more  definite  description. 
State  V.  Dawes,  75  Me.  51. 

"  One  certain  trunk  or  chest,"  the 
words  "  trunk  "  and  "  chest  "  not  being 
synonymous.  Potter  v.  State,  39  Tex, 
388. 

"  Certain  paper  of  the  value  of  one 
hundred  and  ten  dollars."  Robinson  v. 
Com.,  32  Gratt.  (Va.)  866. 

"  One  pair  of  pants  and  other  goods, 
of  the  value  of  $^^,"  without  specifying 
the  other  goods.  State  v.  McClung, 
35  W.  Va.  280. 

"  Ten  pounds  of  meat,"  without  any 
other  designation.  State  v.  Morey,  2 
Wis.  494;   State  v.  Patrick,  79  N.  Car. 

655. 

Ownership  of  Property  —  Generally.  — 
The  indictment  must  allege  the  owner- 
ship of  the  property  alleged  to  have 
been  stolen.  Bowen  v.  State,  106  Ala. 
178;  Morningstar  v.  State,  52  Ala.  405; 
People  V.  Wallace,  94  Cal.  497;  People 
V.  Hanselman,  76  Cal.  460;  People  v. 
Lewis,  64  Cal.  401;  People  v.  Hughes, 
41  Cal.  234;  Thomas  v.  State,  96  Ga. 
311;  Widner  v.  State,  25  Ind.  234;  Reed 
V.  Com.,  7  Bush  (Ky.)  641;  State  v. 
McAloon,  40  Me.  133;  State  v.  Bartlett, 
55  Me.  200;  Com.  v.  Morse,  14  Mass. 
217;  People  V.  Stewart,  44  Mich.  484; 
Hughes  V.  State,  74  Miss.  368;  State  v. 
Ellis,  119  Mo.  437;  State  v.  Dwyre,  2 
Hill  L.  (S.  Car.)  287;  Culberson  v. 
State,  2  Tex.  App.  324;  Williams 
V.  State,  12  Tex.  App.  395;  State  v. 
Rowell,  70  Vt.  405;  Hughes  v.  Com., 
17  Gratt.  (\^a.)  565. 

The  allegation  of  the  real  ownership 
is  not  material.  People  v.  Prather, 
120  Cal.  660;  State  v.  Kane,  33  La. 
Ann.  1269  {following  State  v.  Everage, 
33  La.  Ann.  120). 

And,  under  the  provisions  of  the 
criminal  code  of  Arkansas,  an  error  in 
the  indictment  as  to  the  name  of  the 
owner  is  not  fatal,  and  it  is  unneces- 
sary to  add  a  second  count  to  obviate 
uncertainty  in  the  evidence.  State  v. 
Jourdan,  32  Ark.  203. 

No  Particular  Words  Necessary,  — 
Ownership  must  be  alleged,  but  there 
are  no  particular  words  or  phrases 
which  the  law  requires  shall  be  used: 
such  words  must  be  used,  and  in  such 
sense  and  connection,  as  to  convey 
clearly  to  the  ordinary  mind   the  idea 
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that  a  certain  person  or  persons  named 
are  the  owners  of  the  stolen  property. 
This  may  be  done  by  a  variety  of 
words  and  phrases,  any  of  which  will 
be  sufficient  which  will  clearly  convey 
the  idea.     State  v.  Bartlett,  55  Me.  200. 

And  the  ownership  of  the  property 
need  not  be  alleged  in  the  words  of  the 
statute:  words  equivalent  are  sufficient. 
State  V.  Ware,  62  Mo.  597. 

Christian  Name  of  Owner.  —  Gener- 
ally: 

The  christian  as  well  as  the  surname 
of  the  owner  must  be  averred.  Under- 
wood V.  State,  72  Ala.  220;  Johnson  v. 
State,  59  Ala.  37;  Morningstar  w.  State, 
52  Ala.  405;  State  v.  Rook,  42  Kan. 
419;  People  V.  Pline,  61  Mich.  247; 
State  V.  Godet,  7  Ired.  L.  (29  N.  Car.) 
210. 

Initials: 

In  alleging  ownership,  certainty  to  a 
common  intent  is  all  that  is  required, 
and  the  initials  of  the  christian  name 
in  the  description  of  the  owner  is  suf- 
ficient. Lyon  V.  State,  61  Ala.  224; 
Thompson  v.  State,  48  Ala.  165; 
Morningstar  v.  State,  52  Ala.  405;  State 
V.  Flack,  48  Kan.  146;  State  z/.  Sweeney, 
56  Mo.  App.  409;  State  v.  Brite,  73  N. 
Car.  26. 

Agent  or  Bailee.  —  Where  the  prop- 
erty is  taken  from  one  rightfully  hold- 
ing the  same  for  the  owner,  the 
ownership  may  be  laid  in  either  the 
owner  or  the  bailee.  State  v.  Mullen, 
30  Iowa  203;  State  z/.  Gorham,  55  N.  H. 
152;  Phelps  V.  People,  72  N.  Y.  334; 
Tex.  Code  Grim.  Proc.  (1895),  art.  445; 
Otero  V.  State,  30  Tex.  App.  450. 

But  where  property  is  delivered  to 
a  railroad  company  for  transportation, 
a  special  property  is  vested  in  the 
company,  and  the  ownership  of  the 
property  should  be  laid  in  such  com- 
pany.    Rountree  v.  State,  58  Ala.  381. 

Corporation  Owner.  —  Generally  : 

Where  the  property  belonged  to  a 
corporation,  it  must  be  alleged  that  the 
owner  is  a  corporation.  McCowan  v. 
State,  58  Ark.  17;  Miller  v.  People,  13 
Colo.  166;  Wallace  v.  People,  63  111. 
451;  State  V.  Suppe,  60  Kan.  566;  Thur- 
mond V.  State,  30  Tex.  App.  539. 

And  the  indictment  must  aver  the 
fact  of  incorporation.  Wallace  v.  Peo- 
ple, 63  111.  451;  White  V.  State,  24  Tex. 
App.  231;  Martin  v.  State,  (Tex.  App. 
1887)  5  S.  W.  Rep.  859. 

And  the  indictment  should  allege 
that  the  property  was  taken  from  the 
possession  of   someone,  who  was  hold- 


ing the  same  for  such  corporation, 
without  the  consent  of  the  party  hold- 
ing for  the  corporation  and  with  the 
intent  to  deprive  the  owner  of  the 
value,  etc.  Thurmond  v.  State,  30 
Tex.  App.  539. 

In  some  jurisdictions,  however,  the 
fact  of  incorporation  need  not  be  set 
out,  where  the  corporation  name  is  cor- 
rectly given.  State  v.  Fogerty,  105 
Iowa  32:  State  v.  Shields,  89  Mo.  259; 
Braithwaite  v.  State,  28  Neb.  832;  State 
V.  Grant,  104  N.  Car.  908.  Nor  that  the 
corporation  as  such  was  capable  of 
owning  property.  State  v.  Shields,  89 
Mo.  259.  And  where  the  corporation 
is  described  as  "organized  and  exist- 
ing under  the  laws  of  the  state  oiNew 
York"  such  allegation  will  be  treated 
as  surplusage.  McCarney  v.  People, 
83  N.  Y.  408. 

Illustrations  of  sufficient  averments: 

That  the  property  stolen  was  the 
property  of  the  Tennessee  River  Packet 
Company,  D.  W.  Swan,  Little  Brothers 
and  others,  is  sufficient,  when  tested  by 
the  rule  prescribed  by  section  129  of 
the  criminal  code,  that  "  no  indictment 
is  insufficient,  nor  can  the  trial,  judg- 
ment or  other  proceeding  thereon  be 
affected  by  any  defect  which  does  not 
tend  to  the  prejudice  of  the  substantial 
rights  of  the  defendant  on  the  merits." 
Reed  v.  Com.,  7  Bush  (Ky.)  641 ;  Com. 
V.  Magowan,  r  Mete.  (Ky.)  368. 

In  State  v.  McNally,  55  Md.  559,  the 
indictment  contained  three  counts:  the 
first  described  the  wheat  as  the  prop- 
erty of  the  ''''Northern  Central  Railway 
Company, ^^  a  corporation  of  the  state  of 
Maryland;  the  second  described  the 
wheat  as  the  property  of  the  "  Northern 
Central  Railway  Company"  a  corpora- 
tion under  the  laws  of  the  state  of 
Maryland,  then  being  in  possession 
thereof  in  its  capacity  as  common  car- 
rier and  bailee  of  said  wheat;  and  the 
third  described  the  wheat  as  the  prop- 
erty of  certain  persons  therein  named, 
domg  business  under  the  name  of 
Meixsel  df  Co.,  the  alleged  consignees 
of  the  said  wheat.  The  defendants, 
by  their  attorney,  moved  the  court  to 
quash  the  indictment  "  for  defects, 
which  they  alleged  to  be  apparent  on 
its  face."  The  circuit  court  granted 
the  motion  to  quash  the  indictment. 
Upon  appeal,  it  was  held  that  the  in- 
dictment being  sufficient  in  law,  and 
the  variance  in  the  different  counts,  in 
alleging  the  ownership  of  the  property 
charged  to  be  stolen,  forming  no  valid 
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objection,   it   was  error  in  the  circuit 
court  to  order  it  to  be  quashed. 

Husband  and  Wife.  —  Since  the  en- 
actment of  the  statute  providing  that 
the  husband  owns  no  interest  in  the 
wife's  separate  estate,  the  ownership 
of  property  belonging  to  the  separate 
estate  of  the  wife  must  be  laid  in  the 
wife,  and  where  doubt  arises  as  to  the 
ownership,  the  proper  practice  is  to 
charge  the  offense  in  two  counts,  lay- 
ing the  ownership  in  the  wife  in  one 
count  and  in  the  husband  in  the  other. 
Rollins  V.  State,  q8  Ala.  79. 

Where  the  indictment  lays  the  prop- 
erty in  the  wife,  it  is  good  although  the 
property  be  jointly  that  of  husband 
and  wife.  State  v.  Dredden,  i  Marv. 
(Del.)  522. 

Where  the  money  stolen  was  fur- 
nished by  the  husband  to  be  expended 
for  maintenance  and  support,  and  the 
larceny  was  committed  while  the  money 
was  in  the  wife's  hands,  the  ownership 
may  properly  be  alleged  in  the  hus- 
band. People  V.  McCarty,  5  Utah 
2S0. 

In  Texas,  where  the  property  is  the 
separate  property  of  a  married  woman, 
the  ownership  may  be  alleged  to  be  in 
her  or  in  her  husband.  Code  Crim. 
Proc.  (1895).  art.  445. 

Joint  Oivners.  —  Where  the  property 
belongs  to  joint  owners,  the  ownership 
may  be  laid  in  any  one  or  more  of  such 
owners.  Ala.  Crim.  Code  (1896),  § 
4909;  White  V.  State,  72  Ala.  195;  Will- 
iams V.  State,  67  Ala.  183;  Bass  v. 
State,  63  Ala.  108;  State  v.  Riley,  100 
Mo.  493;  Tex.  Code  Crim.  Proc.  (1895), 
art.  445. 

Partners.  —  Where  the  property  be- 
longs to  several  partners,  the  owner- 
ship may  be  laid  in  any  one  or  more  of 
such  partners.  Ala.  Crim.  Code  (1896), 
§  4909;  White  V.  State,  72  Ala.  195; 
Williams  v.  State,  67  Ala.  183;  Bass  v. 
State,  63  Ala.  108. 

In  Arkansas,  the  Ownership  must  be 
laid  in  all  of  the  partners,  unless  at  the 
time  of  the  larceny  the  property  was  in 
the  control  of  one  of  them  only,  then 
the  ownership  may  be  laid  in  him. 
Scott  V.  State,  42  Ark.  73;  McCowan  v. 
State,  58  Ark.  17. 

In  California,  the  ownership  may  be 
laid  in  the  firm  name  without  alleging 
the  individual  names  composing  the 
same.  People  v.  Ah  Sing,  19  Cal.  598. 
An  indictment  alleging  the  owner- 
ship in  the  estate  of  George  H.  Tay 
and   Oscar  J.    Backus,    copartners   in 


business,  and  doing  business  in  said 
state  and  county  under  the  firm  name 
and  style  of  George  H.  Tay  &  Co.,  is 
sufficient.  People  v.  Ribolsi,  89  Cal. 
492.  And  where  the  indictment  de- 
scribes the  property  as  the  property  of 
Townsend  and  Carey,  without  desig- 
nating them  as  partners,  it  is  sufficient, 
under  section  959  of  the  penal  code. 
People  V.  Goggins,  80  Cal.  229. 

Personal  Representative  or  Heir.  — 
Where  the  property  belongs  to  the 
estate  of  deceased  person,  the  owner- 
ship may  be  placed  in  the  executor, 
administrator  or  heirs  or  in  one  of  the 
heirs.  Tex.  Code  Crim.  Proc.  (1895), 
art.  445. 

In  California,  under  section  956  of 
the  penal  code,  providing  that  where 
an  offense  for  a  private  injury  is  de- 
scribed with  sufl5cient  certainty  to 
identify  the  act,  an  information  charg- 
ing a  larceny  of  cattle  as  belonging  to 
the  estate  of  a  deceased  person  is  not 
fatally  defective.  People  v.  Prather, 
120  Cal.  660. 

Unincorporated  Company.  —  Indict- 
ment must  lay  the  ownership  in  the 
individual  members  of  the  company. 
Wallace  v.  People,  63  111.  451. 

That  owner  is  unknown  to  the  grand 
jury  is  a  sufiScient  allegation.  Morn- 
ingstar  v.  State,  52  Ala.  405;  State  v. 
Polland,  53  Me.  124;  State  v.  Casteel, 
53  Mo.  124;  Tex.  Code  Crim.  Proc. 
(1895),  art.  445;  Reed  v.  State,  32  Tex. 
Crim.  Rep.  139;  Taylor  v.  State,  5  Tex. 
App.  I. 

And  the  indictment  need  not  allege 
that  the  unknown  person  was  other 
than  the  defendant.  Reed  v.  State,  32 
Tex.  Crim.  Rep.  139. 

Laying  Ownership  in  Different  Per- 
sons. —  Where  the  ownership  is  laid  in 
one  person  in  one  count  and  in  another 
person  in  another  count,  the  indict- 
ment is  not  defective,  as  such  practice 
is  permissible  at  common  law  and 
under  the  statute.  People  v.  Connor, 
17  Cal.  354:  State  v.  McNally,  55  Md. 
559;  Shuman  v.  State,  34  Tex.  Crim. 
Rep.  69;  McLaughlin  v.  State,  (Tex. 
Crim.  App.  1896)  34  S.  W.  Rep.  280. 

Time  of  Ownership.  —  Ownership  as 
of  the  day  when  the  crime  was  com- 
mitted must  be  alleged.  People  v. 
Lewis,  64  Cal.  401. 

But  see  State  v.  Griffin,  79  Iowa  568, 
holding  that  an  indictment  is  not  de- 
fective because  it  does  not  allege  that 
the  owner  of  the  property  was  the 
owner  when  it  was  stolen,  the  words 


212 


Volume  II. 


12801. 


LARCENY. 


12801. 


then  and  there,  before  the  allegation  of 
ownership,  being  unnecessary. 

"  Which  check  was  then  and  there  of 
the  property  of  said  P,"  is  a  sufficient 
allegation  that  at  the  time  of  the  lar- 
ceny the  check  was  the  property  of  P. 
People  V.  Arras,  89  Cal.  223. 

Illustrations  oj  Sufficient  Allegations. — 
In  People  v.  Smith,  86  Hun  (N  .Y.)  485, 
an  allegation  that  defendant  "took 
from  the  money-drawer  of  the  said  de- 
ponent's store  "  certain  property  is  a 
sufficient  statement  that  the  defendant 
took  the  property  out  of  the  possession 
of  the  owner. 

An  indictment  charging  the  larceny 
of  specific  articles  of  the  value,  etc., 
and  the  property  of  .^,  sufficiently  shows 
that  the  articles  named  are  the  prop- 
erty of  A.    Choen  v.  State,  85  Ind.  2og. 

"  Then  and  there  the  personal  prop- 
erty of  T"  sufficiently  shows  the 
ownership  of  the  property.  Skelton  v. 
State,  149  Ind.  641. 

"  Of  the  goods  and  chattels  of  ^4  "  is 
a  sufficient  allegation  of  ownership. 
State  V.  Bartlett,  55  Me.  200. 

"  The  corporeal  personal  property  of 
James  Culbertson  "  is  sufficient.  West  v. 
State,  6  Tex.  App.  485. 

"Property"  of  the  owner,  instead 
of  the  "goods  and  chattels,"  is  suffi- 
cient. State  V.  Beatty,  Phil.  L.  (61  N. 
Car.)  52,  and  is  equivalent  to  the 
allegation  "of"  or  "belonging  to." 
State  V.  Hickman,  8  N.  J.  L.  299. 

"Goods  and  chattels"  is  sufficient, 
and  an  averment  that  the  thing  stolen 
was  the  properly  of  the  owner  is  not 
necessary.  People  v.  Holbrook,  13 
Johns.  (N.Y.)  90. 

Possession.  —  That  property  was  taken 
from  the  possession  of  the  owner 
or  from  the  possession  of  any  other 
person  need  not  be  alleged.  State  v. 
Gallimore,  7  Ired.  L.  (29  N.  Car.)  147; 
Thompson  v.  Com.,  2  Va.  Cas.  135; 
State  V.  Coss,  12  Wash.  673. 

But  in  TVjTflj,  the  indictment  must  al- 
lege that  the  property  was  taken  from 
the  possession  of  the  owner  or  from 
some  person  holding  the  same.  Garner 
V.  State,  36  Tex.  693;  Gadson  v.  State, 
36  Tex.  350;  Castello  v.  State,  36 
Tex.  324;  Watts  v.  State,  6  Tex.  App. 
263;  Jorasco  v.  State,  6  Tex.  App.  238: 
that  it  was  taken  from  the  possession 
of  a  person  unknown  to  the  grand 
jurors  is  sufficient.  Jorasco  v.  State,  6 
Tex.  App.  238. 

Value  of  the  Property  —  Generally.  — 
The  indictment  must  allege  the  value  of 


the  property  stolen.  Williams  v.  State, 
88  Ala.  80;  Grant  v.  State,  55  Ala.  201; 
Sheppard  z/.  State,  42  Ala.  531;  Morgan 
V.  State,  13  Fla.  671;  Davis  v.  State,  40 
Ga.  229;  State  v.  Segermond,  40  Kan. 
107;  Com.  V.  McKenney,  g  Gray  (Mass.) 
114;  Hope  V.  Com.,  9  Met.  (Mass.)  134; 
Com.  V.  Smith,  i  Mass.  245;  Merwin  v. 
People,  26  Mich.  298;  People  v.  Belcher, 
58  Mich.  325;  State  v.  Goodrich,  46 
N.  H.  186;  Sands  v.  State,  30  Tex.  App. 
578;  Meyer  v.  State,  4  Tex.  App.  121; 
Sheppard  v.  State,  i  Tex.  App.  522; 
Frazier  v.  Turner,  76  Wis.  562;  State  v. 
Watson,  3  R.  I,  114. 

But  where  the  offense  is  theft  by 
statute,  regardless  of  the  value  of  the 
article,  an  allegation  of  value  is  un- 
necessary. Watts  V.  State,  6  Tex. 
App.  263. 

It  is  sufficient  to  show  that  the  goods 
are  of  some  value.  State  v.  Watson,  3 
R.  I.  114. 

Collective  Value.  —  An  averment  of 
the  collective  value  of  the  property  is 
sufficient  without  a  separate  averment 
of  the  value  of  each  article.  Grant  v. 
State,  55  Ala.  201;  People  v.  Robles, 
34  Cal.  591;  People  v.  Green,  15  Cal. 
512;  Edson  V.  State,  148  Ind.  283; 
State  V.  Hart,  29  Iowa  268;  State  v. 
Buck,  46  Me.  531;  Com.  v.  Gallagher, 
126  Mass.  54;  Com.  v.  Butts,  124  Mass. 
449;  Com.  V.  Green,  122  Mass.  333;  Com. 
z/.  O'Connell,  12  Allen  (Mass.)45i;  Com. 
V.  Sawtelle,  11  Cush.  (Mass.)  142; 
State  V.  Beatty,  90  Mo.  143;  State  v. 
O'Connell,  144  Mo.  387;  State  v.  Wat- 
son, 3  R.  1.  114;  Ware  v.  State,  2  Tex. 
App.  547;  Thompson  v.  State,  43  Tex. 
268;  State  V.  Brew,  4  Wash.  95. 

But  an  allegation  of  the  collective 
value  of  the  property  is  not  sufficient 
where  the  defendant  is  not  found 
guilty  of  the  larceny  of  the  whole. 
Hope  V.  Com.,  9  Met.  (Mass.)  134. 
And  the  better  practice  is  to  specify 
the  value  of  each  article.  Grant  v. 
State,  55  Ala.  201;  Hope  v.  Com.,  9 
Met.  (Mass.)  134;  State  v.  Beatty,  90 
Mo.  143;  Doyle  v.  State,  4  Tex.  App. 

253- 

Where  the  specific  value  of  each  ar- 
ticle is  alleged,  an  allegation  as  to  the 
aggregate  value  is  not  essential.  State 
V.  Kelliher,  32  Oregon  240. 

In  Current  Coin.  —  That  the  value  of 
the  property  was  in  current  coin  of  the 
United  States  need  not  be  alleged. 
People  V.  Righetti,  66  Cal.  184;  People 
V.  Poggi,  19  Cal.  600. 

In    Current  Money.  —  That  the  value 
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of  the  property  was  in  current  money 
need  not  be  alleged.  Gardner  v.  State, 
25  Md.  146. 

In  Lawful  Money.  —  That  the  value 
of  the  property  was  in  lawful  money 
of  the  United  States  need  not  be  al- 
leged.      People    V.    Winkler,    9    Cal. 

234- 

The  word  '  ^ price ''^  is  equivalent  to 
the  word  "value  "  within  the  meaning 
of  the  statute.  Where  the  property  is 
alleged  as  of  the  price  of  one  hundred 
dollars,  it  is  sufficient.  State z'.  Sparks, 
30  W.  Va.  loi. 

Falue  must  be  stated  in  each  count, 
and  an  indictment  charging  the  lar- 
ceny of  the  moneys  aforesaid  and  the 
knife  aforesaid,  referring  to  a  previous 
count,  will  not  draw  into  the  latter 
count  the  allegations  of  value  of  the 
previous  count.  State  v.  Wagner,  118 
Mo.  626. 

Larceny  of  Diflferent  Articles.  —  Where 
the  articles  were  all  stolen  at  the  same 
time  and  place,  the  larceny  should  be 
alleged  in  one  count  of  the  indictment. 
State  t/.  Clark,  32  Ark.  231;  People  z/ 
Righetti,  66  Cal.  184;  State  v.  Faulk- 
ner, 32  La.  Ann.  725;  State  v.  Stevens, 
62  Me.  284;  State  v.  Wagner,  118  Mo. 
626;  State  V.  Daniels,  32  Mo.  558; 
State  V.  Snyder,  50  N.  H.  150;  State 
V.  Darden,  117  N.  Car.  697;  Kelly  v. 
State,  7  Baxt.  (Tenn.)  323;  State  v. 
Williams,  10  Humph.  (Tenn.)  loi; 
State  V.  Cameron,  40  Vt.  555. 

Counts  for  horse-stealing  and  grand 
larceny  of  other  property  may  be 
joined  in  the  same  indictment.  Bar- 
ton V.  State,  18  Ohio  221. 

Charging  Two  or  More  Kindred  Of- 
fenses —  Larceny  and  Burglary.  —  In 
Dodd  V.  State,  33  Ark.  517,  the  first 
count  in  the  indictment  charged  the 
defendant  with  the  crime  of  burglary. 
In  the  second  count  the  defendant  was 
accused  of  the  further  crime  of  larceny 
committed  as  follows:  "  The  said  F.  C. 
Dodd,  on  the  17th  day  of  December, 
1877,  at,  etc.,  two  geldings  of  the  value 
of  %Joo  each,  the  property  of  David 
L^owe,  being  found  as  mentioned  in  the 
first  count  herein,  did  then  there  fe- 
loniously and  burglariously  steal,  take 
and  carry  away,  against  the  peace." 
It  was  held  that  if  a  man  feloniously 
enters  a  house  in  the  night-time,  with 
the  intent  to  steal,  and  completes  the 
theft,  he  is  guilty  of  the  two  ofifenses 
of  burglary  and  larceny,  and  may  be 
indicted  for  both,  separately  or  jointly, 
in  dififerent  counts  of  the  same  indict- 


ment. And  see  Horner's  Stat.  Ind. 
(1896),  §  1748. 

But  an  indictment  charging  in  one 
count  larceny  and  burglary  is  bad. 
State  V.  Robertson,  48  La.  Ann.  1024; 
Territory  v.  Wlllard,  8  Mont.  328;  Ter- 
ritory V.  Fox,  3  Mont.  440. 

An  indictment  containing  a  count 
charging  defendant  with  breaking  and 
entering  with  intent  to  commit  larceny, 
and  a  further  count  charging  defend- 
ant with  stealing  and  carrying  away 
certain  articles,  is  not  open  to  objec- 
tion.    State  V.  Hayden,  45  Iowa  11. 

Larceny  and  Receiving  Stolen  Goods.  — 
A  count  for  receiving  stolen  goods  may 
be  joined  with  a  count  for  the  larceny 
of  the  goods.  Mills'  Anno.  Stat.  Colo. 
(1891),  t^  1438;  Johnson  v.  State,  61  Ga. 
212;  Horner's  Stat.  Ind.  (1896),  §  1748; 
Keefer  v.  State,  4  Ind.  246;  Sanderson 
V.  Com.,  (Ky.  1889)  12  S.  W.  Rep.  136; 
Stale  V.  Stimpson,  45  Me.  608;  Com.  v. 
O'Connell,  12  Allen  (Mass.)  451;  Mich. 
Comp.  Laws  (1897),  §11931;  States. 
Lawrence,  81  N.  Car.  522;  State  v. 
Posey,  7  Rich.  L.  (S.  Car.)  484;  Hamp- 
ton V.  State,  8  Humph.  (Tenn.)  69; 
Ayrs  V.  State,  5  Coldw.  (Tenn.)  26;  Vt. 
Stat.  (1894),  $5  1910. 

In  California,  however,  it  has 
been  held  that  an  indictment  charg- 
ing C  with  the  larceny  of  certain  goods 
and  B  with  feloniously  receiving  the 
same  is  bad,  as  it  charges  two  distinct 
offenses,  the  charge  of  receiving  stolen 
goods  being  a  different  offense  from 
either  larceny  or  being  accessory  after 
the  fact.  People  v.  Hawkins,  34  Cal. 
181. 

Joinder  of  Parties  Defendant.  —  The 
thief  and  receiver  of  stolen  property 
may  be  prosecuted  jointly,  under  differ- 
ent counts  in  one  indictment.  Good- 
man V.  State,  141  Ind.  35;  Gandolpho  v. 
State.  33  Ind.  439;  Com.  v.  Adams,  7 
Gray  (Mass.)  43. 

And  an  indictment  against  A  as 
principal,  and  containing  allegations 
against  other  persons  as  accessories 
before  the  fact,  is  not  defective.  State 
v.  Carver,  49  Me.  588. 

Precedents.  —  In  Reeves  v.  State,  29 
Fla.  527,  the  indictment  charged  that 
defendant  "  with  force  and  arms  at  and 
in  the  county  of  Wakulla  aforesaid, 
a  certain  domestic  animal,  to  wit:  a  hog 
of  the  value  of  two  dollars  and  fifty 
cents,  of  the  goods  and  chattels  of 
Ellen  Epps,  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry 
away,  against  the,"  etc. 
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In  Frain  v.  State,  40  Ga.  529,  the  first 
count  of  the  indictment  charged  that 
defendant  "did  in  the  city  of  Augusta 
and  the  State  aforesaid,  on  the  jjtAdaiy 
of  February,  lS6g,  with  force  and  arms 
one  certain  bale  of  cotton,  marked 
thus:  T  y,  of  the  value  of  $/oo.oo, 
and  of  the  personal  goods  and  chat- 
tels of  one  Thomas  Young,  then  and 
there  being  found,  then  and  there 
did  wrongfully  and  fraudulently  take 
and  carry  away  with  intent  the  same 
to  steal,  contrary,"  etc. 

In  Myers  v.  People,  26  111.  173,  the 
indictment  alleged  "  That  Frederick 
W.  Myers,  John  Haslett  a.nd  John  Smith, 
late  of  said  city,  on  the  loth  day  of 
June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine, 
in  said  city  of  Chicago,  in  the  county 
and  state  aforesaid,  one  sorrel  mare,  of 
the  value  of  one  hundred  dollars,  one 
other  mare,  of  the  value  of  one  hun- 
dred dollars,  the  personal  goods  oijohn 
Mohr,  then  and  there  being  found,  did 
then  and  there  feloniously  steal,  take 
^nd  carry  away,  contrary  to,"  etc. 

In  Rains  v.  State,  137  Ind.  83,  the 
indictment  charged  that  defendants 
"did  then  and  there  unlawfully,  felo- 
niously, violently  and  forcibly  make 
an  assault  upon  one  IVilliam  Adams, 
and  did  then  and  there  and  thereby 
feloniously,  violently  and  forcibly,  by 
violence,  steal,  take  and  carry  away 
from  said  William  Adams  ninety-four 
•dollars  and  yf/Zy  cents  in  lawful  money, 
of  the  property  of  said  William  Adams, 
then  and  there  of  the  vaAneoi  ninety-four 
dollars  a.r\d  fifty  cents,  contrary  to,"  etc. 
It  was  objected  to  this  indictment,  as 
a  charge  of  robbery,  that  it  did  not 
charge  the  taking  from  the  person  of 
the  prosecuting  witness.  It  was  held 
that  the  indictment  at  least  contained 
a  good  charge  of  larceny. 

An  indictment  charging  that  defend- 
ant did  "unlawfully  and  feloniously 
steal,  take  and  carry  away,  of  the  per- 
sonal goods  and  chattels  of  one  Ells- 
bury  E.  Springer,  then  and  there  being, 
of  the  value  oi  four  dollars,  one  pair 
of  boots,  contrary  to  the  form  of  the 
statute,"  etc.,  was  held  to  be  sufiicient, 
although  somewhat  out  of  the  usual 
form.     King  v.  State,  44  Ind.  285. 

In  Evans  v.  State,  67  Ind.  68,  the 
indictment  charged  in  substance  that 
defendant  "  did  then  and  there  unlaw- 
fully and  feloniously  steal,  take  and 
ride  away  one  gray  horse,  then  and 
there   the   personal    property  of  James 


M.  Cross,  of  the  value  of  one  hundred 
dollars,  contrary  to  the  form  of  the 
statute,"  etc.,  and  a  judgment  of  guilty 
was  affirmed. 

An  indictment  charging  that  ^Jona- 
than W.  Heath,  late  of  said  county,  on 
the  J 3th  day  of  August,  i8<Sb,  at  the 
county  and  state  aforesaid,  did  then 
and  there  two  head  of  cattle,  com- 
monly called  steers,  of  the  value  of 
sixteen  dollars  each,  of  the  goods  and 
chattels  of  William  Osborn,  then  and 
there  being  found,  did  feloniously 
steal,  take  and  carry  away,"  was  held 
to  be  sufficient,  although  not  drawn  in 
the  usual  manner  and  lacking  in  art. 
Heath  v.  State,  loi  Ind.  512. 

In  Com.  V.  Williamson,  96  Ky.  I,  the 
charging  part  of  the  indictment  for 
grand  larceny  was  as  follows:  "The  said 
J.  D.  Williamson  and  J.  S.  Lawrence,  in 
the  said  county  of  Marion,  on  the  second 
day  of  February,  a.  d.  iSq^,  and  before 
the  finding  of  the  indictment  herein, 
did,  unlawfully  and  feloniously,  con- 
federate and  conspire,  and  did  feloni- 
ously take  and  steal  and  carry  away 
from  the  possession  of  Taylor  A  bell  and 
Josie  M.  Abell  one  hundred  and  fifty 
pounds  of  feathers,  not  their  own,  or 
the  property  of  either  of  them,  but  the 
property  of  the  said  Taylor  Abell  and 
Josie  M.  Abell,  and  of  the  value  of  sixty 
dollars,  and  all  done  with  the  felonious 
intent  to  convert  them  to  their  own  use, 
contrary,"  etc.  It  was  held  that  the 
indictment  charged  the  evil  intent  of 
the  defendants  and  was  sufficient. 

In  People  v.  Martin,  91  Mich.  650, 
the  information  alleged  as  follows: 
''Fred  Martin,  late  of  the  township  of 
Davison,  in  the  county  aforesaid,  on,  to 
wit,  on  the  22d  day  of  September,  A.  D. 
189/,  at  the  township  of  Richfield,  in 
the  county  of  Genesee  aforesaid,  one 
cream-colored  mare,  about  six  years  old, 
of  the  value  of,  to  wit,  of  the  value  of 
$_5'o,  of  the  goods,  chattels,  and  per- 
sonal property  of  one  Lewis  Carr,  there 
being  found,  from  the  possession  of 
him,  the  said  Lewis  Carr,  then  and 
there,  in  the  day-time  of  said  day, 
feloniously  did  steal,  take,  and  carry 
away,  against  the  form,"  etc. 

In  People  v.  Johnson,  81  Mich.  573, 
the  information  charged  that  defend- 
ant "  thirty-five  bushels  of  wheat,  of 
the  value  of  $j/,  of  the  goods,  chattels, 
and  property  of  Otto  Stark,  and  three 
hams  and  one  buffalo  robe,  of  the  value 
of  S/j,  of  the  goods,  chattels,  and  prop- 
erty ol  John  Jacob  Stark,  there  andthea 
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Form  No.  1 2  8  o  i .' 

(Ala.  Crim.  Code  (1896),  p,  331.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  feloniously  took  and  carried  away  a  gold  watch  of  the  value  of 
one  hundred  dollars  and  the  personal  property  of  Richard  Roe,  against, 
the  {continuing  and  concluding  as  in  Form  No.  10680). 


being  found,  there  and  then  feloni- 
ously did  steal,  take,  and  carry  away, 
contrary,"  etc.  It  was  held  that  this 
information  followed  the  approved 
forms  laid  down  in  the  books  of  prece- 
dents and  was  suflicient. 

In  State  v.  Williams,  54  Mo.  170,  the 
indictment  charged  that  defendant  ^'one 
pair  of  boots,  of  the  value  of  eleven 
dollars,  of  the  goods  and  chattels  of 
Charles  Waggerman,  then  and  there 
being  found,  feloniously  did  steal,  take 
and  carry  away,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and 
provided,  and  against  the,"  etc.  This 
indictment  was  held  to  set  forth  with 
sufficient  clearness  and  precision  all 
the  ingredients  of  the  offense  charged. 

In  Wein  v.  State,  14  Mo.  125,  an  in- 
dictment, drawn  prior  to  the  present 
statute,  charged  "  that  George  IVien, 
otherwise  called  George  Wein,  late  of 
St.  Louis  in  St.  Louis  county,  on  the 
Jirst  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
forty-nine,  at  St.  Louis  county  afore- 
said, with  force  and  arms,  yfz/^ red  cows, 
of  the  value  oi  fifteen  dollars  each;^w,? 
brindle  cows,  of  the  value  of  fifteen 
dollars  each;  five  black  cows,  of  the 
value  oi  fifteen  dollars  each;  five  red 
and  white  cows,  of  the  value  oi  fifteen 
dollars  each ;  yfz-^  black  and  white  cows, 
of  the  value  ol  fifteen  dollars  each; yfz/^ 
spotted  cows,  of  the  value  of  fifteen 
dollars  each;  five  yellow  cows,  of  the 
value  oi  fifteen  dollars  each;  five  white 
cows,  of  the  value  of  fifteen  dollars 
each;  five  cows,  of  the  value  oi  fifteen 
dollars  each;  all  of  the  property  of 
William  H.  Goldsmith,  then  and  there 
being  found,  feloniously  did  then  and 
there  steal,  take  and  carry  away,  con- 
trary to,"  etc. 

In  People  v.  Maxwell,  i  Wheel.  Cr. 
Cas.  (N.  Y.)i63,  the  indictment,  drawn 
prior  to  the  present  statute,  charged: 
"  That  Hiram  Maxwell,  late  of  they?rj/ 
Ward  of  the  City  of  New  York,  in  the 
County  of  New  York  aforesaid,  laborer, 
on  the  eighteenth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred   and   twenty-two,  at   the  first 


ward  of  the  City  of  New  York,  in  the 
County  of  New  York  aforesaid,  with 
force  and  arms,  one  horse  of  the  value 
of  one  hundred  dollars,  one  gig  of  the 
value  of  one  hundred  dollars,  one  platei 
harness  of  the  value  of  twenty-five  dol- 
lars, of  the  goods,  chattels,  and  prop- 
erty of  one  Andrew  Colvin,  then  and 
there  being  found,  feloniously  did  steal, 
take,  and  carry  away,  to  the  great  dam- 
age of  the  said  Andrew  Colvin,  against 
the  form."  etc. 

In  Quitzow  v.  State,  r  Tex.  App.  47, 
the  indictment  charged:  "that  one 
Quitzow,  whose  christian  name  is  to- 
the  grand  jury  unknown,  on  the  seconct 
day  of  the  month  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-five,  in  said  county  of 
Bexar  and  state  of  Texas,  unlawfully, 
fraudulently,  and  feloniously  did  steal, 
take,  and  carry  away  from  the  poses- 
sion  of  W.  B.  Newton  one  saddle  and 
one  bridle,  both  of  the  value  of  thirty 
dollars,  the  property  of  W.  B.  Newton, 
without  his  consent,  and  with  the 
fraudulent  and  felonious  intent  to  de- 
prive him,  the  said  W.  B.  Newton,  of 
the  value  of  said  saddle  and  bridle,  and 
with  the  felonious  intent  to  appropriate 
the  same  to  the  use  of  him,  the  said 
Quitzoiv,  whose  christian  name  is  to  the 
grand  jury  unknown,  contrary  to,"  etc. 

In  State  v.  Heaton,  23  W.  Va.  773, 
the  indictment  charged  that  defendant 
"  <7«^  sorrel  horse,  of  the  value  oi  one 
hundred  dollars,  of  the  goods,  chattels 
and  horse  of  Ama?tda  Miller,  then  and 
there  being  found,  feloniously  did  steal, 
take  and  carry  away,  against  the,"  etc. 

An  indictment  alleging  that  the  pris- 
oner did  break  and  enter  the  cellar, 
"  and  one  keg  of  wine,  of  the  value  of 
fifteen  dollars  (f/j'.oo),  of  the  goods  and 
chattels  ofy.  W.  Hale,  in  the  said  out- 
house and  cellar  then  and  there  being 
found,  then  and  there  feloniously  did 
steal,"  etc.,  is  good  as  an  indictment 
for  petit  larceny.  State  v.  Hupp,  31 
W.  Va.  355. 

1.  Alabama.  —  Crim.  Code  (1896),  §§^ 
5049,  5050.     See  also,  generally,  supra,, 
note  2,  p.  204. 
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Form  No.  i  2802.' 

(Precedent  in  State  v.  Parker,  34  Ark.  159.)' 
[(^Commencing  as  in  Form  No.  10682,  and  continuing  doum  to  *.)]' 
That  the  said  John  Parker,  on  the  twentieth  day  of  December,  a.  d. 
1 876,  with  force  and  arms,  in  the  county  aforesaid,  etc.,  twenty-five 
cords  of  wood,  of  the  value  of  %15,  of  the  property  of  the  Saint  Louis, 
Iron  Mountain  and  Southern  Railway  Company,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  against  the  [(^con- 
tinuing and  concluding  as  in  Form  No.  10682).  Y 

Form  No.  12803.* 

(Precedent  in  Kollenberger  v.  People,  9  Colo.  233.)  • 

[(^Commencing  as  in  Form  No.  10684,  dnd  continuing  down  /^  *)] ^  William 
Kollenberger  and  Charles  Huff,  late  of  the  county  of  Arapahoe  afore- 
said, on,  to  wit,  the  6th  day  oi  July,  a.  d.  x2>82,  in  the  county  of  Ara- 
pahoe aforesaid,  in  the  state  of  Colorado,  two  calves,  of  the  value  of 
$i5each,  the  same  being  living  animals;  and  two  other  calves,  of  the 
value  of  %15  each ;  and  three  hundred  pounds  of  veal,  of  the  value  of 
ten  cents  per  pound;  and  two  calf  hides,  of  the  value  of  %1  each,  of 
the  property,  goods  and  chattels  of  one  William  A.  Hamill,  then  and 
there  being  found,  feloniously  did  take,  steal,  lead,  drive  and  carry 
away,  with  an  intent  to  steal  the  same,  contrary  to  [(continuing  and 
concluding  as  in  Form  No.  1068 Jf).^^ 

Form  No.  12804.* 

(Commencing  as  in  Form  No.  10686,  and  continuing  dotvn  to  *,  give 
a  particular  description  of  the  property  stolen  and  the  value  of  each  article) 
of  the  goods  and  chattels  of  Richard  Roe,  then  and  there  being 
found,  then  and  there  feloniously  did  steal,  take  and  carry  away, 
against  the  (continuing  and  concluding  as  in  Form  No.  10686). 

Form  No.  12805.^ 

(^Commencing  as  in  Form  No.  10687,  and  continuing  down  to  *,  give  a 
particular  description  of  the  property  stolen  and  the  value  of  each  article)  of 
the  goods,  chattels  and  property  of  one  Richard  Roe,  then  and  there 
being,  and  in  his  possession  found,  feloniously  did  steal,  take  and 
carry  away,  against  the  (continuing  and  concluding  as  in  Form  No. 
10687). 

1.  Arkansas. — Sand.  &  H.  Dig.  (1894),  [  ]  will  not  be  found  in  the  reported 
§§  1698. 1699.  See  also,  generally,  supra,    case. 

note  2,  p.  204.  4.  Colorado. — Mills',  Anno.  Stat.  (1891), 

2.  This  indictment  was  demurred  to  %  12^0  etseq.  See  also,  generally,  jw/ra, 
on  the  ground  that  it  was  defective  in     note  2,  p.  204. 

not  sufficiently  describing  the  subject-  5,  This  indictment  was  held  sufficient 

matter  of  the  larceny.     It  was  held  that  and  judgment  of   conviction    was   af- 

the  words  "  twenty-five  cords  of  wood  "  firmed. 

sufficiently  indicated  that  the  property  6.  Delaware.  —  Rev.   Stat.   (1893),   p. 

stolen  was  personal  and  was  a  sufficient  935,  c.  128,  §  11.     See  also,  generally, 

description  of  the  subject-matter.  supra,  note  2,  p.  204. 

3.  The  matter  to  be  supplied  within  7.  District  of  Columbia. —  Comp.Stat. 
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Form  No.  12806.' 

(Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *,  specify 
the  property  stoleii)  the  personal  goods  and  property  of  Richard  Roe,  of 
the  value  of  ninety  dollars,  then  and  there  being  found,  did  then  and 
there  feloniously  steal,  take  and  carry  away,  contrary  to  {concluding 
as  in  Form  No.  10691). 

Form  No,  12807.* 
(Precedent  in  Hall  v.  State,  8  Ind.  440.)^ 

[(Commencement  as  in  Form  No.  10692)]*  that /ohn  Spencer  and 
Simon  Hall,  on  the  28th  day  of  November,  A.  D.  i85J,  at  the  county  of 
Decatur,  in  the  State  of  Indiana,  did  feloniously  steal,  take,  lead,  and 
drive  away  one  strawberry-roan  mare  of  the  value  of  120  dollars,  and 
one  dapple-gray  horse  of  the  value  of  IfiO  dollars,  then  and  there  being 
found,  the  personal  chattels  of  William  Myers,  contrary  to  [(^continu- 
ing and  concluding  as  in  Form  No.  10692).]* 

Form  No.  12808.* 

(Precedent  in  State  v.  Mc  In  tire,  59  Iowa  267.)* 

State  oi/owa,   )  jy-^^^^^f  q^^^^  ^f  said  County. 
Henry  County.  \  ^ 

At  the  August  term  thereof,  a.  d.  \^80,  the  grand  jury  within  and 
for  the  body  of  the  county  of  Henry  as  aforesaid,  duly  and  legally 
convoked,  impaneled,  and  sworn  in  the  name  and  by  the  authority  of 
the  State  oi  Iowa,  upon  their  oaths,  do  find  and  present: 

That  George  Eply  and  Daniel  Mclntyre,  on  the  12th  day  of  May, 
1S8O,  in  the  county  of  Henry,  and  the  State  of  Iowa,  aforesaid,  from  the 
possession  of  the  Chicago,  Burlington  and  Quincy  Railroad  Company,, 
a  corporation  doing  business  under  the  laws  of  Iowa,  ninety  yards  of 
sheeting  of  the  value  of  ten  dollars,  one  box  of  shoes  of  the  value  of 
fifty  dollars,  and  three  pair  of  boots  of  the  value  of  seven  and  fifty 
one-hundredths  dollars,  all  of  the  value  of  sixty-seven  and  fifty  one- 
hundredths  dollars,  the  owner  or  owners  of  said  chattels  being  to  the 
jurors  unknown,  feloniously  did  take,  steal,  and  carry  away,  con- 
trary to  [(continuing  and  concluding  as  in  Form  No.  10693).]* 

Form  No.  12809/ 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  145.) 

(Commencing  as  in  Form  No.  10695,  and  continuing  down  to  *,  substi- 
tuting the  words  ^^  grand  larceny"  or  '•'■petit  larceny^'  as  the  case  may  be, 

(1894),  c.  16,  §§  40,  59.     See  also,  gen-  6.  Iowa.  —  Code  (1897),  §  4831.     See 

erally,  supra,  note  2,  p.  204.  also,  generally,  supra,  note  2,  p.  204. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  6.  It  was  held  on  demurrer  to  this 
(1896),  c.  38,  pars.  305,  306.  See  also,  indictment,  on  the  ground  that  it 
generally,  supra,  note  2,  p.  204.  failed    to    allege    the    names    of     the 

2.  Indiana.  —  Horner's  Stat.  (1896),  owners  of  the  property  stolen,  that  it 
Ss^  I933>  1934'  See  also, generally.  j«/ra,  was  sufficient,  in  that  it  alleged  the 
note  2,  p.  204.  owner   to  be   unknown    to   the   grand 

3.  This  indictment  was  held  good  on  jurors. 

motion  to  quash.  7.  Kentucky.  —  Stat.   (1894),   §§  1 194, 

4.  The  matter  to  be  supplied  within  1243.  See  also,  generally,  supra,  note 
[  ]  will  not  be  found  in  the  reported  case.     2,  p.  204. 
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f or  ^'^  arson")  fraudulently  {pv  fraudulently  and  feloniously)  took  and 
carried  away  a  hog  of  less  value  than  (or  of  the  value  of  more  than) 

four  dollars  (or  an  overcoat  of  less  value  than  or  of  the  value  of  more 
than  twenty  dollars'),  the  property  of  Richard  Roe  (or,  if  the  owner  be 
unknown,  of  a  person  whose  name  is  unknown  to  the  grand  fury),  against 
the  {continuing  and  concluding  as  in  Form  No.  10695). 

Form  No.  128  ic' 

(Precedent  in  State  v.  Leavitt,  66  Me.  440.)' 

[{Commencement  as  in  Form  No.  10697. )\^ 

The  jurors  for  said  state  upon  their  oath  present  that  William  W. 
Leavitt,  oi  Auburn,  in  the  county  oi  Androscoggin,  and  sXaXo.  oi  Maine, 
laborer,  on  the  thirty-first  day  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Auburn  aforesaid,  in  the 
county  of  Androscoggin  aforesaid,  two  oxen  of  the  value  of  one  hun- 
dred and  eighty  dollars,  one  horse  of  the  value  of  one  hundred  dollars, 
^>«^  certain  riding  wagon  of  the  value  ol  ninety  dollars,  and  one  harness 
of  the  value  of  /7»:'<f«/y  dollars,  of  the  goods  and  chattels  of  one  Charles 
F.  Jordan,  jr.,  then  and  there  being  found,  feloniously  did  steal,  take 
and  carry  away,  against  the  [{continuing  and  concluding  as  in  Form  No. 
10697).Y 

Form  No.  1 2  8  i  i  .^ 

(Mass.  Stat.  (1899),  p.  426.)* 

Commonwealth  of  Massachusetts. 
Suffolk,  to- wit: 

At  the  Superior  Convt,  holden  at  Boston,  within  and  for  the  County 
of  Suffolk,  for  the  transaction  of  criminal  business,  on  the  tenth  day 
of  Notiember,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine. 

The  jurors  for  the  said  Commonwealth  on  their  oath  present  *  that 
John  Doe  did  steal  one  horse  of  the  value  of  more  (or  less,  as  the 
case  may  be)  than  one  hundred  dollars,®  of  the  property  of  Richard 
Roe,''  {continuing  and  concluding  as  in  Form  No.  10699). 

1.  Maine. —  Rev.  Stat.  (1883),  c.  120,  c.  409,  b;  i.  For  form  of  such  indict- 
§  I.     See  also,  generally,  supra,  note     ment  see  vol.  9,  p.  679. 

2,  p.  204.  6.  Value  need  not  be  stated  unless  it  is 

2.  This  indictment  was  held  good,  an  essential  element  in  the  ofifense,  and 
both  at  common  law  and  under  the  if  the  nature  of  the  offense  depends 
statute.  upon  the  property  being  more  or  less 

3.  The  matter  to  be  supplied  within  than  a  certain  value,  it  may  be  de- 
■[]  will  not  be  found  in  the  reported  case,  scribed    as   being  of    more   than   that 

4.  Massachusetts.  —  Pub.  Stat.  (1882),  value  or  of  less  than  that  value.  Mass. 
c.  203,  §  20.  See  also,  generally,  supra,  Stat.  (1899),  c.  409,  §  17.  See  also,  gen- 
note  2,  p.  204.  erally,  supra,  note  2,  p.  204. 

5.  Statutory  Form.  —  The  form  given  7.  Ownership.  —  When  an  offense  in- 
in  the  text  shall  be  sufficient  in  all  cases  volves  the  commission  of  or  attempt  to 
in  which  it  is  applicable.  Mass.  Stat,  commit  an  injury  to  property,  and  the 
(1899),  c.  409.  §  2.  property   is   described   with    suflScient 

Existing  Forms  Sufficient.  —  An  in-  certainty  in  other  respects  to  identify 
dictment  which  was  sufficient  before  the  act,  the  name  of  the  owner  need  not 
the  passage  of  this  act  shall  continue  be  stated.  Mass.  Stat.  (1899),  c.  409,  § 
to  be  sufficient,  notwithstanding  any  18.  See  also,  generally,  supra,  note 
provisions  of  the  act.    Mass.  Stat.  (1899),    2,  p.  204. 
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Form  No.  128 12.' 

(Mass.  Stat.  (1899),  p.  426.) 
{Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
John  Doe  did  steal  six  cows,  each  of  the  value  of  twenty  dollars,  of 
the  property  of  Richard  Roe,  {continuing  and  concluding  as  in  Form 

No.  10699). 

Form  No.  1 2  8  1 3  .* 

(Minn.  Stat.  (1894),  §  7239.  No.  15.) 
(Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *,  substi- 
tuting the  word  "  larceny  "  for  the  word  "  arson  ")  feloniously  took  and 
carried  away  one  gold  watch  and  one  silver  chain  {or  as  the  case  may 
be),  the  personal  property  of  Richard  Roe  (or  of  a  person  whose  name 
is  unknown  to  the  grand  jury),  of  the  value  of  more  than  five  hundred 
dollars  {continuing  and  concluding  as  in  Form  No.  10701). 

Form  No.  i  2  8  1 4 .' 

(Precedent  in  State  v.  Sweeney,  56  Mo.  App.  410.)* 
State  of  Missouri,    \ 
'County  of  Newton.  ) 
State  of  Missouri  \  In  tht  Justice  Court  oi  John  B.  Held, 

vs.  >•  Justice  of  the  Peace, 

Michael  Sweeney.  )  Van  Buren  Township. 

John  T.  Sturgis,  prosecuting  attorney  of  Newton  county,  in  the 
state  of  Missouri,  under  his  oath  of  office  and  on  the  affidavit  of  R. 
W.  Biddlecomb,  herewith  filed,  informs  the  court  that  on  or  about 
the  fifteenth  day  of  May,  iS92,  at  the  county  of  Newton  and  state  of 
Missouri,  one  Michael  Sweeney  did  then  and  there  one  silk  hand- 
kerchief of  the  value  oi  fifty  cents,  and  one  scarf-pin  of  the  value  of 
%1,  and  one  tooth-brush  of  the  value  oi  fifteen  cents,  of  the  goods 
and  personal  property  of  said  R.  W.  Biddlecomb  then  and  there 
being,  did  unlawfully  steal,  take  and  carry  away,  against  the  peace 
and  dignity  of  the  state. 

John  T.  Sturgis,  Prosecuting  Attorney. 

Form  No.  12815.' 

{Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)  certain 
carpets  and  rugs  {describing  them  particularly),  of  the  value  of  more 
than  twenty- five  dollars,^  the  goods,  chattels  and  property  of  Richard 

1.  See  supra.  Form  No.  12811,  and  erty  was  not  set  out  in  full.  The 
notes  thereto.  appellate   court    held    that   where   the 

2.  Minnesota.  —  Stat.  (1894),  §§  6709,  prosecuting  attorney  files  the  informa- 
6717.  See  also,  generally,  supra,  note  tion  the  affidavit  of  a  third  person  is 
2,  p.  204.  not  material,  and  further  that  stating 

3.  Missouri.  —  Rev.  Stat.  (1889),  §  the  initials  of  the  christian  name  of  the 
3535.  See  also,  generally,  supra,  note  owner  was  not  ground  for  demurrer 
2.  p.  204.  to  the  information.     Compare  also  vol. 

4.  This  information  was  quashed  in  9,  p.  809,  note  6. 

the  trial  court,  on   the  ground  that  it        5.  New    York.  —  Cook's   Pen.    Code 
was  not  based  on  sufficient  affidavit  of    (1898),  §  528  et  seq.    See  also,  generally, 
a  third   person   and   that  the  christian     supra,  note  2,  p.  204. 
name  of  the  owner  of  the  stolen   prop-         6.  Value. — The  value  may  be  stated 
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Roe,  then  and  there  being  found,  unlawfully  and  feloniously  did  steal, 
take  and  carry  away,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  against  the  peace  of  the  people  of  the  state  of 
New  York  and  their  dignity. 

{^Signature  and  indorsements  as  in  Form  No.  10710.^ 

Form  No.  128  1 6. ■ 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1003,  No.  11.)* 

(^Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *,  substi- 
tuting the  word  "larceny"  for  the  word  ^^  arson")  feloniously  took  and 
carried  away  a  gold  watch  {or  as  the  case  may  be\  the  personal  prop- 
erty of  Richard  Roe  (or  of  a  person  whose  natne  is  unknown  to  the  grand 
Jury),  of  the  value  of  more  than  thirty-five  dollars,  contrary  to  {con- 
tinuing and  concluding  as  in  Form  No.  10715). 

Form  No.  12817.' 

(^Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)  then 
and  there  feloniously  did  take,  steal  and  carry  away  one  gold  watch, 
of  the  value  of  smenty-five  dollars,  of  the  goods  and  chattels  of  Rich- 
ard Roe,  with  the  intent  to  convert  the  said  property  to  his  own  use 
and  to  deprive  the  true  owner  thereof,  to  the  evil  example  of  all 
others  in  like  cases  offending,  contrary  to  (continuing  and  concluding  as 
in  Form  No.  10720). 

Form  No.  12818.* 

(Commencement  as  in  Form  No.  10721)  did  then  and  there  fraudu- 
lently* take  *  one  gold  watch,  of  the  value  of  ninety  dollars,  the  same 
being  the  corporeal  personal  property  of  Richard  Roe,  from  the 
possession  of  the  said  Richard  Roe^  without  the  consent  of  the  said 
Richard  Roe,''  with  the  intent  to  deprive  the  said  Richard  Roe  of  the 
value  thereof,  and  with  the  intent  to  appropriate  it  to  the  use  and 
benefit  of  him  the  said  yi^-^^  Doe^  (continuing  and  concluding  as  in  Form 
No.  10721). 

to  be  more  than  that  prescribed  by  the  Statntory  Form  Insufficient.  —  In  Will- 
statute.  Phelps  V.  People,  72  N.  Y.  iams  v.  State,  12  Tex.  App.  395,  it  was 
334.  But  it  is  unnecessary  to  aver  the  held  that  the  statutory  form  of  indict- 
elements  which  make  up  the  value,  ment  for  theft  set  out  in  the  code  is 
Phelps  V.  People,  72  N.  Y.  334.  insufficient  and  repugnant  to  the  consti- 
For  allegation  of  value,  generally,  tution,  in  that  it  does  not  charge  the 
see  supra,  note  2,  p.  204.  ownership  of  the  property,  the  want  of 

1.  Oregon. —  Hill's  Anno.  Laws  (1892),  the  owner's  consent,  the  taking  of  it, 
§  1763.  See  also,  generally,  j«/ra,  note  the  intent  to  deprive  the  owner  of  its 
2,  p.  204.  value,  or  the  intent  to  appropriate  it  to 

2.  Statutory  Form  Sufficient.  —  An  in-  the  use  of  the  defendant.  See  also, 
dictment  following  the  form  given  in  generally,  supra,  note  2,  p.  204. 

the  statute  is  sufficient.     State  v.  Lee  6.  Frandnlently.  —  See    supra,    note 

Yan  Yan,  10  Oregon  365.  2,  p.  204. 

3.  Tennessee.  —  Code  (1896),  §  6542.  6.  Without  Consent  of  Owner.  —  See 
See  also,  generally,  supra,  note  2,   p.  supra,  note  2,  p.  204. 

204.  7.  To  Deprive  Owner  of  His  Property.  — 

4.  Texas.  —  Pen.  Code  (1895),  art.  858.     See  supra,  note  2,  p.  204. 

Consult  also,  generally,  supra,  note  8.  To  Appropriate  to  Taker's  Own  TTse. — 
2,  p.  204.  See  supra,  note  2,  p.  204. 
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Form  No.  1 2  8 1 9  .> 

Commonwealth  of  Virginia^  \    In  the   Circuit  Court  of  the  said 
Henrico  County,  to  wit,         j  County. 

The  jurors  of  the  commonwealth  of  Virginia,  m  and  for  the  body 
of  the  county  of  Henrico,  and  now  attending  the  said  court,  upon  their 
oaths  present,  that  Jofm  Doe,  on  the  tenth  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-eight,  in  the  said 
county,*  ten  bushels  of  wheat  of  the  value  of  ten  dollars,  and  one  hun- 
dred pounds  of  tobacco,  of  the  value  of  twenty  dollars,  of  the  goods 
and  chattels  of  one  William  West,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away,  against  the  {continuing  and 
concluding  as  in  Form  No.  107 2 Ji). 

Form  No.  12820.* 

(Precedent  in  State  v.  Vest,  21  W.  Va.  797.)* 
State  of  West  Virginia,  Randolph  County,  to- wit: 

In  the  Circuit  Court  thereof,      ) 
September  Terra,  i?>82.  ) 
The  grand  jurors  of  the  State  of  West  Virginia  in  and  for  the  body 
of  the  county  of  Randolph  and  now  attending  the  circuit  court  of  said 
county,  upon  their  oaths  present  that  Charles  Vest,  of  said  county, 

on  the  day  oi  July,  iB82,  in  the  county  aforesaid,  one  silver 

watch  and  chain  of  the  value  of  ttventy-six  dollars,  of  the  goods  and 
chattels  of  one  A.  P.  T.  Wilson,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away,  against  the  peace  and  dignity 
of  the  State  of  West  Virginia. 

Found  upon  the  evidence  of  John  Matin,  A.  P.  T.  Wilson,  Martin 
Pfan,  J.  J.  Buckey,  G.  W.  Buckey,  J.  D.  Wilson  and  A.  W.  Suiter, 
witnesses  sworn  in  open  court  and  sent  before  the  grand  jury  to 
testify  at  the  instance  of  the  prosecuting  attorney. 

Cyrus  H.  Scott,  Prosecuting  Attorney. 

b.  Articles  Belonging  to  Different  Persons.^ 

1.  Virginia.  —  Code  (Supp.  1898),  §  Bell  r'.  State,  42  Ind.  335;  State  v.ljas- 
3707.  See  also,  generally,  supra,  note  son,  85  Iowa  659;  State  v.  Nelson,  29 
2,  p.  204.  Me.  329;  Com.  v.  Sullivan,  104  Mass. 

2.  West  Virginia.  —  Code  (1891),  c.  552;  People  v.  Johnson,  81  Mich.  573; 
145.  §  14'  See  also,  generally,  supra.  State  v.  Morphin,  37  Mo.  373;  State  v. 
note  2,  p.  204.  Lambert,   9  Nev.   321;  State  v.   Ward, 

3.  Judgment  in  this  case  was  re-  19  Nev.  297;  State  v.  Merrill,  44 
versed,  the  question  having  been  raised  N.  H.  624;  Shourts'  Case,  3  City  Hall 
in  the  appellate  court  that  the  word  Rec.  (N.  Y.)  37;  Smith  v.  State,  59 
"  feloniously  "  was  inserted  after  the  in-  Ohio  St.  350;  State  v.  Hennessey,  23 
dictment  had  been  found  and  the  grand  Ohio  St.  339;  State  v.  Newton,  42  Vt. 
jury  discharged.  537;    Territory  v.    Heywood,  2  Wash. 

4.  Larceny  from  Different  Persons.—  Ter.  180;  U.  S.  v.  Beerman,  5  C ranch 
Where  the   property   was  stolen  from  (C.  C.)  412. 

different  persons,  but  at  the  same  time  But  where   the   indictment   fails   to 

and  place,  the  larceny  should  be  alleged  show  that  the  articles  were  stolen   at 

in  one  count  of  the  indictment.     Hoiles  the  same  time  and  by  the  same  act, 

V.  U.  S.,  3  MacArthur  (D.  C.)370;  Ken-  it  is  bad  for  duplicity.     Joslyn  v.  State, 

nedy  v.  State,  31  Fla.  428;    Furnace  v.  128  Ind.  160. 

State,  (Ind.  1899)  54  N.   E.  Rep.  441;  In  Arkansas,   separate    and   distinct 
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Form  No.  12821  .> 
(Precedent  in  People  v.  Ah  Ki,  20  Cal.  \l%.^    ^ 

^{Commencement  as  in  Form  No.  10688.')^ 

Ah  ki  {Chinaman^  is  accused  by  the  grand  jury  o£  Nevada  County, 
by  this  indictment,  of  the  crime  of  grand  larceny,  committed  as  fol- 
lows: The  said^^  ki,  on,  to  wit,  the  12th  day  of  September,  a.  d.  \Z61, 
at  the  township  of  State  range,  in  the  county  of  Yuba,  in  the  State  of 
California,  and  within  five  hundred  yards  of  the  line  of  the  county  of 
Nevada,  feloniously  did  steal,  take,  and  carry  away,  one  silver  watch 
of  the  value  of  thirty  dollars,  twenty-five  pieces  of  money  of  the 
denomination  twenty  dollars,  in  gold  coin  of  the  United  States  of 
America,  in  all  of  the  value  of  five  hundred  and  fifty  dollars,  of  the 
goods,  chattels,  and  property  of  James  Nelson,  John  Nelson,  and  C. 
McDonald,  contrary  to  the  forms  of  the  statute  in  such  case  made  and 
provided,  [(continuing  and  concluding  as  in  Form  No.  10683).^ 

Form  No.  12822.^ 

(2  Rev.  Swift's  Dig.  831.) 

{Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  one 
dozen  silver  spoons,  of  the  value  of  tiventy  dollars,  of  the  goods  and 
chattels  of  jRichard  Foe,  two  hra.s>s  candlesticks  of  the  value  oi  fifty 
dollars,  two  linen  shirts  of  the  value  of  one  dollar,  of  the  goods  and 
chattels  of  William  West,  then  and  there  being  found,  feloniously  did 
steal,  take  and  carry  away,  against  the  {continuing  and  concluding  as  in 
Form  No.  10685). 

Form  No.  12823.* 
(Aikens'  Prac.  F.  249,  No.  213.) 

{Commencing  as  in  Form  No.  10723,  and  continuing  down  to  *)  with 
force  and  arms,  ten  silver  spoons  of  the  value  of  fifteen  dollars, 
of  the  goods  and  chattels  of  one  Richard  Foe,  one  beaver  hat 
of  the  value  of  ten  dollars,  and  two  linen  shirts  of  the  value  ol  four 
dollars,  of  the  goods  and  chattels  of  one  William  West,  then  and 
there  being  found,  feloniously  did  steal,  take  and  carry  away,  con- 
trary to  {continuing  and  concluding  as  in  Form  No.  10723). 

Form  No.  12824.* 

{Commencing  as  in  Form  No.  12819,  and  continuing  down  to  *)  one 
coat,  of  the  value  of  twenty   dollars,  of  the  goods  and  chattels  of 

larcenies  cannot  be  joined  in  one  in-  484  et  seq.     See  also,  generally,  supra, 

dictment,   and   where   more   than   one  note  4,  p.  222. 

offense  is  charged  the  prosecuting  at-  2.  This  indictment  was  held  sufficient 

torney    may   be   required   to   elect   on  on  demurrer. 

which  he  will  proceed.     State  v.  Jour-  3.  The  matter  to  be  supplied  within 

dan,  32  Ark.  203.  [J  will  not  be  found  in  the  reported  case. 

In  TVww^jj^ir,  an  indictment  charging  4.  Connecticut. — Gen.   Stat.  (1888),  i^ 

the  larceny  of  property  of  different  in-  1449.     See  also,  generally,  supra,  note 

dividuals   in    the  same   count  is   bad.  4,  p.  222. 

Morton  ».  State,  I  Lea  (Tenn.)  498.  6.    Vermont.  —  Stat.    (1894),    §    4939. 

See  also,    generally,   supra,    note   2,  See  also,  generally,  j«/ra,  note  4,  p.  222. 

p.  204.  6.  See  supra.  Form   No.  12819,  and 

1.  California,  —  Pen.  Code  (1897),  §  notes  thereto. 
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William  West,  and  one  pair  of  boots,  of  the  value  of  five  dollars,  of 
the  goods  and  chattels  of  Samuel  Short,  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away,  against  the  {continuing  and 
concluding  as  in  Form  No.  12819). 

II.  OF  ANIMALS. 

1.  Domestic  Animals.^ 


1.  For  Btatntory  provisions  relating  to 
the  larceny  of  domestic  animals,  gen- 
erally, see  as  follows,  to  wit: 

Alabama.  —  Crim.  Code.  (1896),  §§ 
5049,  5050. 

Arizona.  —  Pen.  Code  (1887),  §  765. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1700. 

California.  —  Pen.  Code  (1897),  §  487. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§g  4271,  4272,  1230. 

Connecticut. — Gen.  Stat.  (1888),  §  1447. 

Delaware. — Rev.  Stat.  (1893),  p.  935, 
c.  128,  §  II. 

Florida.  —  Rev.  Stat.  (1892),  §§  2449. 

Georgia.  — 3  Code  (1895),  §  156. 

Idaho.  —  Rev.  Stat.  {1887),  §  7048. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  315. 

Kansas. — Gen.  Stat.  (1897),  c.  loo, 
§§  82,  83. 

Kentucky. — Stat.  (1894),  §§  1195,  I196, 

1243- 

Louisiana.  —  Rev.  Laws  (1897),  §  814. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  164. 

Michigan. — Comp.    Laws    (1897),    § 

II595- 

Mississippi. — Anno.  Code  (1892),  § 
1185. 

Missouri.  —  Rev.  Stat.  (1889),  §§  3535, 
3536. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6778,  6779. 

Nevada.  —  Gen.  Stat.  (1885),  §  4786. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  275,  §  2. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  79,  80,  124. 

North  Carolina.  —  Code  (1883),  §§ 
io66,  1067. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6857- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1766. 

Pennsylvania,  —  Bright.  Pur.  Dig. 
(1894),  p.  515,  §  256. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§146. 

Tennessee. —Cod&  (1896),  §§  6552, 
6553. 


Texas.  —  Pen.  Code  (1895),  art.  83l 
et  seq. 

Utah.  —  Laws  (1899),  c.  30. 
Vermont.  —  Stat.  (1894),  §4945. 

Virginia. —  Code  (Supp.  1898),  §  3707. 
Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1897),  §  7113. 

Wisconsin.  —  Stat.  (1898),  §  4416. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
4140,  4141. 

Bequisites  of  Indictment,  etc.,  (Gener- 
ally. —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Cliarging  in  the  Language  of  the  Stat- 
ute— Generally.  —  In  Gabriel  v.  State, 
40  Ala.  357,  it  was  held  that  an  indict- 
ment which  charged  in  one  count  that 
defendant  did  steal  a  mule  and  in  an- 
other count  that  he  did  steal  a  horse, 
mare,  gelding,  colt,  filly  or  mule,  was  in 
substantial  conformity  to  the  statute, 
and  sufficient. 

See  also,  supra,  note  2,  p.  204. 

Disjunctive  Averments.  —  And  in 
State  V.  Brookhouse,  10  Wash.  87,  it 
was  held  that  an  information  charging 
that  defendant  did  feloniously  take, 
steal,  drive  or  lead  away,  is  not  bad  for 
the  use  of  the  disjunctive  "or,"  because 
the  association  of  the  word  "  felo- 
niously"  with  the  words  "steal,  take, 
drive  or  lead  away"  makes  each  of  the 
phrases  synonymous  with  the  others. 

Description  of  Animal — Generally. — 
In  an  indictment  for  larceny  of  any 
animal,  it  is  sufficient  to  describe  the 
animal  by  such  name  as  by  common 
understanding  embraces  it  and  a  gen- 
eral description  is  all  that  is  required. 
Ala.  Crim.  Code  (1896).  ^§  4910,  5051; 
Mizell  v.  State,  38  Fla.  20;  Mass.  Stat. 
(1899),  c.  409,  §  20;  Jones  V.  State,  51 
Miss.  718;  People  v.  Sensabaugh,  2 
Utah  473;  Wis.  Stat.  (1898),  §  4674; 
Wyoming  Rev.  Stat.  (1887),  ^  4141. 

In  Georgia,  the  animal  must  besode- 
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scribed  as  to  be  capable  of  identifica- 
cation.  3  Ga.  Code  (1895),  §§  160,  162; 
Rivers  v.  State,  57  Ga.  28. 

For  requisites  as  to  description  of 
properly,  generally,  see  supra,  note 
2,  p   204. 

The  age  of  animal  need  not  be  stated. 
Mass.  Stat.  (1899),  c.  409,  §  20;  Jones  v. 
State,  51  Miss.  718. 

And  in  Arkansas  it  has  been  held 
that  an  indictment  for  larceny  of  a 
"  hog"  need  not  allege  that  the  animal 
was  under  twelve  months  old.  Mat- 
thews V.  State,  24  Ark.  484;  Perry  v. 
State,  37  Ark.  54. 

Brands  or  Marks.  — That  the  animal 
was  marked  or  branded  need  not  be 
alleged.  Matthews  v.  State,  24  Ark. 
4S4;  Perry  v.  State,  37  Ark.  54;  Mizell 
V.  State,  38  Fla.  20. 

But  it  has  been  held  that  where  the 
brand  is  set  out  in  the  description,  it 
cannot  be  treated  as  surplusage  and 
must  be  proved  as  laid.  Ranjel  v. 
State,  I  Tex.  App.  461. 

Color  of  Animal.  —  The  color  of  the 
animal  need  not  be  stated  in  the  in- 
dictment. People  V.  Smith,  15  Cal. 
408;  Mizell  V.  State,  38  Fla.  20;  Jones 
V.  State,  51  Miss.  718;  Turner  v.  State, 
3  Heisk.  (Tenn.)  452;  Benson  v.  State, 
I  Tex.  App.  6.    , 

Sex  of  Animal.  —  The  sex  of  the 
animal  need  not  be  alleged  in  the  in- 
dictment. Ala.  Crim.  Code  (1896),  §i^ 
4910,  5051;  Mass.  Stat.  (1899),  c.  409,  i^ 
20;  Turner  v.  State,  3  Heisk.  (Tenn.) 
452;  Benson  v.  State,  i  Tex.  App.  6; 
People  V.  Sensabaugh,  2  Utah  473;  Wis. 
Stat.  (1898),  §  4674. 

In  Georgia,  however,  under  the  pro- 
visions of  the  statute,  the  sex  of  the 
animal  must  be  alleged.  3  Ga.  Code 
(1895),  §  157;  Brown  v.  State,  86  Ga. 
633;  Taylor  v.  State,  44  Ga.  263. 

Species  of  Animal. — Ordinarily,  the 
species  of  the  animal  need  not  be 
stated.  People  v.  Littlefield,  5  Cal.  355; 
Mizell  V.  State,  38  Fla.  20;  Grant  v. 
State,  3  Tex.  App.  i. 

In  some  states,  however,  it  is  held 
that  the  specific  kind  of  animal  must  be 
alleged,  and  that  proof  that  the  prop- 
erty stolen  was  a  gelding  will  not  sup- 
port an  indictment  for  the  stealing  of  a 
horse.  State  v.  Buckles.  26  Kan.  237; 
Stewart  v.  State,  62  Md.  412;  State  v. 
McDonald,  10  Mont.  21;  State  v.  Brook- 
house,  10  Wash.  87. 

In  Stewart  v.  State,  62  Md.  412,  it  is 
said  that  where,  under  the  statute 
creating  an  offense,  a  general   term  is 


used,  succeeded  by  words  more  precise 
and  definite,  or  a  specific  term  is  fol- 
lowed by  more  comprehensive  words, 
the  indictment  must  charge  the  offense 
in  the  specific  words;  thus,  where  a 
statute  provided  punishment  for  one 
who  should  steal  a  horse,  mare  or  geld- 
ing, a  proof  of  a  gelding  would  not  sup- 
port an  indictment  for  stealing  a  horse. 

Whether  animal  was  dead  or  alive  need 
not  be  stated.  State  v.  Donovan. 
Houst.  Crim.  Cas.  (pel.)43;  Mass.  Stat. 
(1899),  c.  409,  §  20.  And  "the  same 
being  live  animals "  may  be  rejected 
as  surplusage.  Kollenberger  z/.  People, 
9  Colo.  233. 

Illustrations  of  Sufficient  Descriptions. 
—  Cattle: 

The  following  descriptions  of  do- 
mestic animals  in  indictments  for  lar- 
ceny have  been  held  to  be  sufficient: 

"  A  beef  steer."  Robertson  v.  State, 
I  Tex.  App.  311. 

"  A  bull  yearling."  Berryman  v. 
State,  45  Tex.  i. 

"  A  cow."  Johnson  v.  State,  i  Tex. 
App.  118. 

''One  animal  of  the  female  sex,  of 
that  species  of  animal  known  as  cattle." 
Nightengale  v.  State,  94  Ga.  395. 

"  A  steer."  Oxier  v.  U.  S.,  (Indian 
Ter.  1896)  38  S.  W.  Rep.  331. 

"Certain  neat-cattle,  to  wit,  oneh^^l." 
State  V.  Garrett,  34  Tex.  674. 

"  Certain  neat-cattle,  to  wit,  one  cow." 
State  V.  Crow,  107  Mo.  341. 

"Cow,"  "steer."  "cows,"  without 
using,  the  generic  term  "cattle."  Rob- 
ertson V.  State,  I  Tex.  App.  311. 

''Five  red  cows,  five  black  cows." 
Wein  V.  State,  14  Mo.  125. 

"Four  head  of  neat-cattle."  State 
V.  Hoffman,  53  Kan.  700. 

"  Otte  beeif  steer."  Short  v.  State,  36 
Tex.  644. 

"  0«^  beef  steer,  neat-cattle."  Moore 
V.  State,  2  Tex.  App.  350. 

"  One  certain  calf  of  the  neat-cattle 
kind."     Grant  v.  State,  3  Tex.  App.  i. 

"  One  head  of  cattle."  Matthews  v. 
State,  (Tex.  Crim.  App.  1899)  51  S.  W. 
Rep.  915. 

"  One  head  of  neat-cattle."  State  v. 
Murphy,  39  Tex.  46. 

"One  ox."  Parchman  v.  State,  44 
Tex.  192. 

"  Two  beeves,  the  same  being  cat- 
tle."    Hubotter  v.  State,  32  Tex.  479. 

"  Two  certain  oxen."  Henry  ».  State, 
45  Tex.  84. 

"  Two  head  of  neat-cattle."  State  v. 
Barkuloo,  18  Wash.  141. 
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"  Two  work-oxen."  Camplin  v.  State, 

1  Tex.  App.  io8. 

"  Two  cows"  is  sufficient,  under 
Mansf.  Dig.  Ark.,  §  2107.  Oats  v. 
U.  S.,  (Indian  Ter.  1897;  38  S.  W. 
Rep.  673. 

In  State  v.  Lawn,  80  Mo.  241,  it  was 
held  that  the  term  "  cattle  "  designated 
domestic  quadrupeds  collectively,  and 
has  been  held  to  include  horses,  sheep 
and  swine,  but  the  term  "  neat-cattle  " 
includes  only  cattle  of  the  bovine 
species.  A  steer  belongs  to  the  class 
of  neat-cattle,  and  an  indictment  alleg- 
ing the  larceny  of  a  steer  is  sufficient, 
under  a  statute  providing  for  the  lar- 
ceny of  neat-cattle. 

Hogs: 

The  following  descriptions  have  been 
held  to  be  sufficient: 

"  A  black  male  hog."  Alderman  z/. 
State.  57  Ga.  367. 

"A  certain  hog."  People  v.  Stan- 
ford, 64  Cal.  27. 

^'^ Four  certain  hogs."  Lunn  v.  State, 
44  Tex.  85. 

"C>«^  black  pig,  white  listed;  and  one 
white  pig  with  a  blue  rump;  both  with- 
out ear-marks,  and  together  of  the 
value  of  %2.oo,  the  property  oi  James 
Drake."     Brown  v.  Stale,  44  Ga.  300. 

'"One  certain  hog."     Grant  v.  State, 

2  Tex.  App.  163. 

'^'One  hog."  State  v.  Stelly,  48  La. 
Ann.  1478;  State  v.  Carter,  33  La. 
Ann.  1214. 

''Three  hogs,  about  eleven  months 
old,  weighing  about  one  hundred.and 
seventy-five  pounds  each."  Barnes  v. 
State,  40  Neb.  545. 

And  a  pig  is  sufficiently  described  as 
a  hog.  Lavender  v.  State,  60  Ala.  60; 
Washington  v.  State,  58  Ala.  355. 

Horses,  mules,  etc.: 

The  following  descriptions  have  been 
held  to  be  sufficient: 

"A  gray  mare."  Beauchamp  v. 
Com.,  4  Ky.  L.  Rep.  27. 

"0«^  bay  mare."  Newcome  v.  State, 
27  Ind.  10. 

''One  horse."  McBride  v.  Com.,  13 
Bush  (Ky.)  337. 

"One  mare."  State  v.  Friend,  47 
Minn.  449;  State  v.  Owen,  78   Mo.  367. 

"  One  mule."  State  v.  King,  31  La. 
Ann.  179. 

An  indictment,  under  an  act  pro- 
viding for  the  punishment  of  horse- 
stealing, charging  the  stealing  of  a 
colt,  has  been  held  to  be  sufficient. 
State  V.  Major,  14  Rich.  L.  (S.  Car.)  76. 

Illustrations   of  Insufficient    Descrip- 


tions. —  ' '  Three  head  of  neat-cattle  or 
beeves"  is  bad  for  uncertainty,  when 
stated  in  the  disjunctive.  Castello  v. 
State,  36  Tex.  324. 

"  Twenty-five  head  of  cattle  "  is  de- 
fective for  uncertainty.  State  v.  Brook- 
house,  10  Wash.  87. 

Description  of  the  property  as  "  one 
dark  bay  horse  with  one  white  spot  on 
the  end  of  his  nose  and  one  small 
white  spot  on  his  forehead  "  was  held 
to  be  insufficient  in  Brown  v.  State, 
86  Ga.  633. 

Corporeal  Personal  Property.  —  An  in- 
dictment for  stealing  a  horse  need  not 
allege  that  the  horse  was  corporeal  per- 
sonal property,  as  the  court  will  take 
judicial  notice  of  that  fact.  Damron 
V.  State,  (Tex.  Crim.  App.  1894)  27 
S.  W.  Rep.  7. 

And  in  Jones  v.  State,  51  Miss.  718, 
it  was  held  that  in  an  indictment  for 
larceny  of  a  mule,  the  omission  of  the 
words  "  personal  property  "  does  not 
render  the  indictment  defective,  as  it 
appeared  upon  the  face  of  the  indict- 
ment that  the  property  was  personal. 

See  also,  supra,  note  2,  p.  204. 

Number  of  animalB  stolen  must  be 
specified.  Matthews  v.  State,  '(Tex. 
Crim.  App.  1898)  48  S.  W.  Rep.  189 
{reversing  Matthews  v.  State,  (Tex. 
Crim.  App.  1898)  47  S.  W.  Rep.  647). 

Ownership. —  For  requisites  as  to  al- 
legations of  ownership  see,  generally, 
supra,  note  2,  p.  204. 

Value  of  Animal.  —  Where  the  statute 
makes  the  unlawful  taking  of  certain 
animals  larceny  without  regard  to  value, 
the  value  of  the  property  need  not  be 
averred.  Adams  v.  State,  60  Ala.  52; 
McDowell  V.  State,  61  Ala.  172;  May- 
nard  v.  State,  46  Ala.  85;  Sheppard  v. 
State,  42  Ala.  531 ;  Walker  z/.  State,  50 
Ark.  532;  Shepherd  v.  State,  44  Ark. 
39;  People  V.  Townsley,  39  Cal.  405; 
People  z/.  Barnes,  65  Cal.  16;  Chesnuti/. 
People,  21  Colo.  512;  Mizell  v.  State,  38 
Fla.  20;  State  w.Hill,  46  La.  Ann.  736; 
State  V.  Wells,  25  La.  Ann.  372;  State 
V.  Pedigo,  71  Mo.  443;  State  v.  Lawn, 
80  Mo.  241;  State  z/.  Hambleton,  22  Mo. 
452;  State  V.  Daniels,  32  Mo.  558; 
State  V.  Bowers,  (Mo.  1886)  i  S.  W. 
Rep.  288;  Territory  v.  Pendry,  9  Mont. 
67;  Wells  V.  State,  11  Neb.  409;  Davis 
v.  State;  40  Tex.  134;  Johnson  v.  State, 
29  Tex.  492;  Lopez  v.  State,  20  Tex, 
780;  Watts  V.  State.  6  Tex.  App.  263; 
State  V.  Young,  13  Wash.  584;  State  v. 
Kyle,  14  Wash.  550. 

And  where  the  value  of  the  animal 


226 


Volume  II. 


12825. 


LARCENY. 


12825. 


is  alleged  it  will  be  rejected  as  sur- 
plusage, and  will  not  affect  the  other 
allegations.      State  v,  Kyle,   14  Wash. 

550. 

In  Alabama,  it  has  been  held  that  the 
provisions  of  the  statute  making  it 
grand  larceny  to  steal  any  cow,  sheep, 
hog  or  other  animal  or  any  personal 
property  exceeding  twenty-five  dollars 
in  value,  has  application  only  to  live 
animals,  and  that  the  larceny  of  the 
carcass  of  an  animal,  unless  it  exceed 
twenty-five  dollars  in  value,  is  petit 
larceny.  Hunt  v.  State,  55  Ala.  138. 
,  In  Missouri,  the  larceny  of  a  hog 
being  no  longer  grand  larceny,  regard- 
less of  statute,  the  indictment  should 
allege  the  value;  that  is,  that  it  was 
over  or  under  thirty  dollars.  State  v. 
Pedigo,  71  Mo.  443. 

For  requisites  as  to  allegations  of 
value  when  necessary  see,  generally, 
supra,  note  2,  p.  204. 

Use  of  Technical  Words  —  ' '  Cattle-steal- 
ing"—  In  an  indictment  for  the  larceny 
of  a  cow,  it  is  not  necessary  to  charge 
the  defendant  with  the  crime  of  cattle- 
stealing.  Lue  V.  Com.,  (Ky.  1891)  15 
S.  W.  Rep.  664. 

*^  Drive"  or  '^  Carry,"  —  Where  the 
indictment  charges  that  defendant 
"  feloniously  did  steal,  take  and  away 
one  hog,"  etc.,  it  is  not  defective  for 
the  omission  of  the  word  "drive"  or 
"carry"  before  the  word  "away,"  un- 
der the  provision  of  the  code,  as  such 
omission  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defend- 
ant.    Walker  v.  State,  50  Ark.  532. 

*^  Lead"  or  ''^ Drive."  —  An  indictment 
charging  that  defendant  did  steal,  take 
and  carry  away  a  cow  is  sufficient  with- 
out the  words  lead  or  drive.  People  v. 
Strong,  46  Cal.  302. 

'*  Steal." — In  an  indictment  for  the 
larceny  of  a  stray  animal,  it  is  not 
necessary  to  use  the  word  "steal," 
where  the  word  is  not  used  in  the 
description  of  the  offense.  State  v. 
Casteel,  53  Mo.  124. 

"  Feloniously."  —  In  an  indictment 
charging  defendant  with  the  crime  of 
felony  in  stealing,  taking  and  driving 
away  a  horse,  it  is  not  necessary  to 
allege  that  the  crime  was  committed 
feloniously.  The  word  "  steal "  will  be 
understood  as  charging  the  criminal  in- 
tent.    People  V.  Lopez,  90  Cal.  569. 

Intent  to  Appropriate  Property  to  Taker's 
ITse. —  In  Texas,  the  indictment  need 
not  allege  that  defendant  took  the  prop- 
erty   with    intent    to   appropriate    the 


same  to  his  own  use  or  benefit.  Smith 
v.  State,  34  Tex.  612. 

See  also  supra,  note  2,  p.  204. 

But  in  Arkansas  it  has  been  held  that 
an  indictment  alleging  that  defendant 
unlawfully  and  wilfully  took  away  a 
horse,  without  the  knowledge  or  con- 
sent  of  the  owner,  charges  no  offense. 
Cole  v.  State,  61  Ark.  405. 

Pleading  Statate.  —  In  Michigan,  an 
indictment  for  the  stealing  of  a  horse 
must  refer  to  the  section  of  the  statute 
under  which  it  is  drawn.  People  v. 
Martin,  91  Mich.  650.  And  see  People 
V.  Jones,  49  Mich.  591. 

Clerical  Errors.  —  The  use  of  the  word 
"mair"  in  an  indictment  for  the  lar- 
ceny of  a  mare  will  not  be  quashed  for 
not  stating  the  property  stolen.  State 
V.  Myers,  85  Tenn.  203. 

"  On  "  horse  will  not  vitiate  an  indict- 
ment for  the  larceny  of  a  horse,  under 
the  provision  of  article  427  of  the  Code 
of  Criminal  Procedure,  providing  that 
a  general  description  of  property  shall 
be  sufficient,  and  words  not  essential 
will  be  rejected  as  surplusage.  Earner 
V.  State,  (Tex.  Crim.  App.  1892)  20  S.W. 
Rep.  559. 

In  State  v.  Lucas,  147  Mo.  70.  where 
an  indictment  charged  the  larceny  of 
"  three  guilts."  it  was  held  that  the  fact 
that  the  word  "  gilts  "  was  spelled  with 
a  ''  u  "  did  not  vitiate  the  indictment. 

Precedents.  —  In  Parmer  v.  State,  41 
Ala.  416,  the  indictment  charged  that 
"Hansford,  alias  Hansford  D.  Grant, 
Aaron,  alias  Aaron  Parmer,  and  Brooks, 
whose  name  otherwise  is  to  the  grand 
jury  unknown,  feloniously  stole,  took, 
and  carried  away  twenty-five  cows, 
twenty- five  steers,  and  tiuenty-five  year- 
lings, of  the  value  of  more  than  one 
hundred  dollars,  the  property  of  Britton 
C.  Traver,  Alexander  C.  McWhorter, 
executors,  and  Ellen  C.  McWhorter, 
executrix  of  Benjamin  Tarver,"  etc. 

In  Chesnut  v.  People,  21  Colo.  512, 
the  information  alleged  that  defendant 
^'  one  cow  and  one  steer,  being  two  head 
of  neat-cattle,  of  the  personal  goods 
and  chattels  of  Charles  G.  Buckingham 
then  and  there  being  found,  did  then 
and  there  unlawfully  and  feloniously 
steal,  drive  and  lead  away;  and  did 
then  and  there  unlawfully  and  feloni- 
ously deprive  the  said  owner  of  the 
immediate  possession  thereof,  with  the 
intent  to  steal  the  same;  and  did  then 
and  there  unlawfully  and  feloniously 
apply  the  same  to  his  own  use,  with  an 
intent  to  steal  the  same,"  etc. 
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In  Smith  v.  Com.,  96  Ky.  85,  the  in- 
dictment charged  that  defendants  "  did 
feloniously  combine,  confederate  and 
conspire  to  and  did  feloniously  steal, 
take  and  carry  away  a  horse,  to  wit:  A 
mare,  the  personal  property  of  L.  .9. 
Burgess,  with  the  felonious  intent  to 
convert  the  said  mare  to  their  own  use, 
and  to  deprive  the  said  owner  thereof," 
etc. 

In  Rangel  v.  State,  22  Tex.  App.  642, 
an  indictment  charging  that  ''Jose  Ma. 
Rangel,  on  or  about  the  fifteenth  day  of 
July,  A.  D.  i%86,  in  Cameron  county, 
Texas,  did  fraudulently  take  and  steal 
from  and  out  of  the  possession  of,  and 
without  the  consent  of,  John  Kennedy, 
then  and  there  holding  same  for  the 
Kennedy  Pasture  Company,  one  certain 
head  of  neat-cattle,  then  and  there  the 
property  of  said  Kennedy  Pasture  Com- 
pany, &x\A  without  the  consent  of  the 
said  Kennedy  Pasture  Company,  with 
intent  to  deprive  said  John  Kennedy  and 
said  Kennedy  Pasture  Company  of  the 
value  thereof,  and  to  appropriate  the 
same  to  the  use  and  benefit  of  him, 
the  saiid  Jose  Ma.  Rangel,  against  the," 
etc.,  was  held  sufficient  to  charge  the  of- 
fense of  theft. 

In  Woods  V.  State,  26  Tex.  App.  490, 
the  indictment  charged  that  defendant 
"  on  or  about  March  20,  \'it86,  in  said 
county  and  State,  did  then  and  there 
unlawfully  and  fraudulently  take,  steal 
and  carry  away  a  certain  horse,  the 
same  being  the  corporeal  personal 
property  oi  James  E.  Robertson,  but  the 
same  being  then  and  there  an  estray, 
and  having,  theretofore,  been  taken  up 
and  advertised  as  an  estray  by  ^.  H. 
Ash,  a  county  commissioner  of  William- 
son county,  Texas,  and  having  been 
placed  by  said  Ash  in  the  possession  of 
one  D.  W.  Clifton,  who  was  then  and 
there  holding  the  same  for  said  Ash  and 
said  owner,  the  said  horse  being  then 
and  there  taken  from  and  out  of  the 
possession  of  the  said  D.  W.  Clifton, 
without  the  consent  of  the  said  Clifton, 
or  the  said  Ash  or  the  said  Robertson, 
or  either  of  them,  and  with  the  in- 
tent then  and  there,  on  the  part  of 
the  said  Bud  Woods,  to  deprive  the  said 
Robertson  of  the  value  thereof,  and  with 
intent  to  appropriate  it  for  the  use  and 
benefit  of  him,  the  said  Bud  Woods, 
against  the,"  etc. 

In  Goodson  v.  State,  32  Tex.  121,  an 
indictment  charging  that  defendant 
"  did  then  and  there  unlawfully,  fraudu- 
lently and    feloniously  take,  steal,  and 


carry  away  from  the  possession  of 
Pleasant  Nicholls,  without  his  consent, 
and  with  intent  to  deprive  the  owner, 
Pleasant  Nicholls,  of  the  value  of  the 
same,  and  with  intent  to  appropriate  it 
to  his  own  use  and  benetit,  one  bay 
gelding  branded  'IV.  S.,'  then  and 
thereof  the  value  of  fifty  dollars,  and 
one  bay  mare  branded  '/..,'  then 
and  there  of  the  value  oi  fifty  dollars, 
contrary,"  etc.,  was  held  sufficient.  It 
was  objected  to  the  indictment  that 
there  was  no  charge  of  intent  to  ap- 
propriate the  horses,  the  words  "  to 
appropriate  it "  not  applying  to  both 
animals.  The  court,  however,  held 
that  the  word  applied  not  to  the  mere 
flesh  of  the  animals,  but  to  the  prop- 
erty in  the  animals,  and  that  the  word 
was  correctly  used. 

In  Hubotter  v  State,  32  Tex.  479,  an 
indictment  charging  that  defendant 
"  did  then  and  there  fraudulently  and 
feloniously  steal,  take  and  carry  away, 
from  the  possession  of  Samuel  W. 
Allen,  two  beeves,  the  same  being 
cattle,  each  of  the  value  oi  fifteen  dol- 
lars, without  the  consent  of  the  owner, 
and  with  the  intent  then  and  there  to 
deprive  the  owner  of  the  value  thereof, 
and  to  appropriate  the  same  to  the  use 
and  benefit  of  him  the  said  C.  W. 
Hubotter,"  was  held  sufficient- 

In  Prim  v  State,  32  Tex.  157,  an 
indictment  charging  that  defendant  did 
"fraudulently  take  from  the  posses- 
sion of  W.  T.  AIcAfee,  one  horse  of 
the  value  of  %iJo,  said  horse  being  the 
corporeal  personal  property  of  the  said 
W.  T.  McAfee,  and  without  his  con- 
sent, with  intent  to  deprive  the  owner 
of  the  value  of  said  horse,  and  to  ap- 
propriate him  to  the  use  of  the  said 
Charles  Prim,  against  the,"  etc.,  was 
held  sufficient. 

In  Thompson  v.  State,  30  Tex.  356, 
an  indictment  charging  that  defendant 
a  certain  hog  "  unlawfully  and  feloni- 
ously did  kill,  take,  steal,  and  carry 
away,  from  and  out  of  the  possession  of 
him,  the  saidy.  H.  Calloway,  without 
his  cpnsent,  and  with  the  intent  of  him, 
the  said  William  Thompson,  freedman 
of  color,  then  and  there  to  deprive  him, 
the  said  J.  H.  Calloway,  oi  the  value  of 
the  said  hog,  to  wit,  $20,"  etc.,  was 
held  to  be  properly  framed. 

In  West  V.  State,  6  Tex.  App.   485, 
this  indictment  is  set  out: 
"  The  State  of  Texas  \  Theft  of  sheep. 
(No.  1722)  V.  >  Presented  on  the 

/.  E.   West.  )    2S  March,  18791. 
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Form  No.  i  2  8  2  5  .> 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  52.) 

(^Commencing  as  in  Form  No.  10680,  and  continuing  do7vn  to  *)  John 
Doe  feloniously  took  and  carried  away  a  horse,  the  personal  property 
oi  Richard  Roe,  against  the  {continuing  and  concluding  as  in  Form  No. 
10680). 

Form  No.  12826.* 

(Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  The 
%2\di  John  Doe,  on  the  first  ^Ziy  oi  January,  a.  d.  \W9,  at  the  said 
city  and  county  of  San  Francisco,  two  horses  of  the  following  descrip- 
tion, to  wit:  one  brown  mare,  branded  with  a  small  mule-shoe  on  the 


The  State  of  Texas,  county  of  Cald- 
well. In  the  District  Court  of  said 
county,  March  Term,  A.  D.  1S79.  In 
the  name  and  by  the  authority  of  the 
State  of  Texas:  The  grand  jurors,  good 
and  lawful  men  of  the  State  of  Texas, 
county  of  Caldwell,  duly  tried  on  oath 
by  the  judge  of  the  District  Court  of 
said  county  touching  their  legal  quali- 
fications as  jurors,  elected,  empanelled, 
sworn,  and  charged  to  inquire  into,  and 
true  presentment  make  of  all  offenses 
against  the  penal  laws  of  said  State, 
committed  within  the  body  of  the  county 
aforesaid,  upon  their  oaths,  present  in 
the  District  Court  of  said  county  that 
one  J.  E.  West,  whose  Christian  name, 
other  thany.  E.,  is  to  these  grand 
jurors  unknown,  late  of  the  county  of 
Caldwell,  laborer,  on  ihe  fifteenth  day  of 
January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
nine,  with  force  and  arms,  in  the  county 
of  Caldwell,  and  State  of  Texas,  did  then 
and  there  unlawfully,  fraudulently,  and 
feloniously  take,  steal,  and  carry  away 
from  the  possession  of  B.  T.  Palmer, 
holding  the  same  for  the  owner,  two 
hundred  and  fifty  head  of  sheep,  and  of 
the  value  of  two  dollars  per  head,  of  the 
aggregate  value  oi  five  hundred dioWa.x%, 
the  corporeal  personal  property  oi  James 
Culbertson;  and  that  the  said  West  did 
take  said  sheep  as  aforesaid,  without 
the  consent  of  the  %2\^  James  Culbert- 
son, the  owner  thereof,  and  without  the 
consent  of  the  said  B.  T.  Palmer,  who 
had  the  possession  thereof,  and  with 
the  unlawful  and  fraudulent  intent, 
then  and  there,  on  the  part  of  him,  the 
said  West,  to  deprive  the  owner  of  said 
sheep  of  the  value  thereof,  and  to  ap- 
propriate the  same  to  his  own  use  and 
benefit;  contrary  to,"  etc.  It  was  held 
that  there  were  no  material  defects  in 
the  indictment,  either  in  form  or  in 
substance,  and  that  no  error  was  com- 


mitted in  overruling  exceptions  thereto, 
although  the  form  was  not  one  to  be 
commended. 

In  State  v.  Barkuloo,  18  Wash.  141, 
the  information  charged  that  "the said 
William  H.  Barkuloo  and  Andrew 
AIcLeod  then  and  there  being,  did  then 
and  there  unlawfully  and  feloniously 
take,  steal,  carry  and  drive  away  two 
head  of  neat-cattle  then  and  there 
being,  and  which  said  two  head  of 
neat-cattle  were  then  and  there  the 
property  of  and  belonging  to  one  E.  L. 
Wonch,  and  were  then  and  there  of 
value,  contrary  to,"  etc.  This  infor- 
mation was  considered  to  be  sufficient 
under  the  Washington  statute. 

In  State  v.  Kyle,  14  Wash.  550,  the 
information  charged  that  ^Joseph  Kyle, 
then  and  there  being,  did  then  and  there 
unlawfully  and  feloniously  steal,  take, 
lead  and  drive  away  two  head  of  neat- 
cattle,  then  and  there  being  the  property 
of  and  belonging  to  Thomas  Davis;  said 
two  head  of  neat-cattle  being  valuable 
and  of  the  value  of  twenty  dollars  per 
head;  which  two  head  of  neat-cattle 
were  permitted  by  the  owner  thereof, 
Thomas  Davis,  to  run  at  large  and 
graze  upon  the  range,  contrary  to," 
etc.  It  was  held  that  the  allegation  of 
the  value  of  the  animals  stolen  was  un- 
necessary and  should  be  rejected  as 
surplusage. 

For  form  of  indictment  held  sufficient 
see  People  v.  Winkler,  9  Cal.  234. 

1.  Alabama. — Crim.  Code  (1896),  §§ 
5049,  5050.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  224;  and,  gener- 
ally, supra,  note  I,  p.  224. 

2.  California.  —  Pen.  Code  (1897),  § 
487.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  224;  and,  generally, 
supra,  note  i,  p.  224. 

The  form  given  in  the  text  is  sub- 
stantially the  indictment  in  People  v. 
Smith,  15  Cal.  409,  in  which   case  the 
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left  shoulder,  one  black  mare,  branded  with  the  letters  "  S.  T.  B."  on 
the  right  shoulder,  then  and  there  being  found,  feloniously  did  steal, 
take  and  drive  away,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10683). 

Form  No.  12827.' 
(Precedent  in  Chesnut  v.  People,  21  Colo.  514.)* 

[(Commencement  as  in  Form  No.  10817)^  That  Robert  Chesnut,  late 
of  the  county  of  Weld  and  state  of  Colorado,  on  or  about  the  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-four,  at  and  within  the  county  aforesaid,  one  cow  and 
three  steers,  being  four  head  of  neat-cattle  of  the  personal  goods 
and  chattels  oi  JohnD.  Davis  then  and  there  being  found,  did  then 
and  there  unlawfully  and  feloniously  steal,  drive  and  lead  away;  and 
did  then  and  there  unlawfully  and  feloniously  deprive  the  said  owner 
of  the  immediate  possession  thereof,  with  an  intent  to  steal  the 
same;  and  did  then  and  there  unlawfully  and  feloniously  apply  the 
same  to  his  own  use,  with  an  intent  to  steal  the  same,  contrary  to 
[{continuing  and  concluding  as  in  Form  No.  108 17).  Y 

Form  No.  12828.^ 

(2  Rev.  Swift's  Dig.  831.) 

(^Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  one 
horse  (or  gelding)  of  the  price  of  fifty  dollars,  of  the  goods  and 
chattels  (or  the  proper  estate)  of  Richard  Roe  then  and  there  found, 
feloniously  did  steal,  take  and  lead  away,  against  the  (continuing  and 
concluding  as  in  Form  No. 10685). 

Form  No.  12829.^ 

(Precedent  in  Mizell  v.  State,  38  Fla.  2i.)* 

[(Commencement  as  in  Form  No.  10688)Y  that  Morgan  B.  Mizell, 
late  of  the  county  of  Lee,  aforesaid,  in  the  Circuit  and  State 
aforesaid,  laborer,  on  the  thirtieth  (30th)  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-three,  with  force 
and  arms,  at  and  in  the  county  of  Lee  aforesaid,  unlawfully,  one  cow, 
of  the  property,  goods,  and  chattels  of  one  A.  Traves  G.  Parkinson, 
then  and  there  being  found,  did  feloniously  and  unlawfully  take,  steal 
and  carry  away,  contrary  to  [(continuing  and  concluding  as  in  Form 
No.  10688).y 

indictment  was  held  sufficient,  although  3.  The  matter  to  be  supplied  within 

the    crime    was    charged    in    the   dis-  [  ]  will  not  be  found  in  the  reported 

junctive.  case. 

1.  Colorado.  — WiWs'  Anno.  Stat.  4.  Connecticut.  — Gta.  Stat.  (1888),  § 
(i8gi),  §  4271  et  seq.  See  also  list  of  1447.  See  also  list  of  statutes  cited 
statutes  cited  j^M/rrt,  note  I,  p.  224;  and,  supra,  note  I,  p.  224;  and,  generally, 
generally,  supra,  note  i,  p.  224.  supra,  note  i,  p.  224. 

2.  The  verdict  of  guilty  in  this  case  6.  Florida. —  Rev.  Stat.  (1892).  §§ 
was  affirmed  upon  appeal.  2448,  2449,     See   also   list   of   statutes 

For  form  of  indictment  for  the  lar-     cited  supra,  note  i,  p.  224;  and,  gener- 
ceny  of  animals  in  Colorado,  under  the     ally,  supra,  note  i,  p.  224. 
general  statute,  see  supra.  Form   No.         6.  A  motion  was  ma^e  to  quash  this 
12803.  indictment,   upon    the   ground    that  it 
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Form  No.  12830.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
feloniously  take,  steal  and  carry  away  a  certain  horse  (or  fnule),  then 
and  there  the  property  of  and  belonging  to  one  Richard  Roe,  con- 
trary to  (continuing  and  concluding  as  in  Form  No.  10691). 

Form  No.  1 2  8  3  i  .* 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  145,  No.  3.) 
(Commencing  as  in  Form  No.  10695,  and  continuing  down  to  *,  substi- 
tuting the  words  ^^ grand  larceny"  for  the  word  '■'■arson")  fraudulently 
and  feloniously  took  and  carried  away,  a  hog  of  the  value  of  four  (or 
more  than  four)  dollars,  (or  a  horse)  the  property  of  Richard  Roe, 
(or,  if  the  owner  be  unknown,  of  a  person  whose  name  is  unknown  to 
the  grand  jury)  against  the  (continuing  and  concluding  as  in  Form  No. 
10695). 

Form  No.  12832.* 

(Commencement  as  in  Form  No.  10721)  did  fraudulently  take  from 
the  possession  of  Richard  Roe  one  horse,  the  same  being  the  corporeal 
personal  property  of  the  said  Richard  Roe,  without  the  consent  of 
the  said  Richard  Roe,  and  with  the  intent  to  deprive  the  said  Richard 
Roe  of  the  value  of  the  same,  and  to  appropriate  it  to  the  use  and 
benefit  of  him  the  said  John  Doe,  against  the  (concluding  as  in  Form 
No.  10721). 

Form  No.  12833.* 

(Precedent  in  State  v.  Young,  13  Wash.  585.)* 
[(^Commencement    as    in   Form   No.    1081/2,    substituting   the   words 
"  stealing  cattle  "  for  "  arson.  ")]^ 

G.  S.  Young  is  accused  by  the  prosecuting  attorney  of  Columbia 
county,  state  of  Washington,  by  this  information,  of  the  crime  of 
stealing  one  or  more  head  of  neat-cattle,  committed  as  follows,  to 

failed  to  allege  the  value  of  the  prop-         1.  Illinois.  —  Starr  &  C.  Anno.  Stat, 

erty  charged  to  have  been  stolen,  that  (1896),  c.  38,  par.  315.     See  also  list  of 

it  contained  no  sufficient  description  of  statutes  cited  supra,  note  i,  p.  224;  and, 

the    property    alleged    to    have    been  generally,  supra,  note  i,  p.  224. 
stolen,  and  that  it  was  vague,  uncer-         2.  Kentucky. — Stat.   (1894),   §§  1243, 

tain  and  indefinite,  in   that  it  did  not  1196,    1195.     See   also    list   of   statutes 

sufficiently  describe  the  property  to  put  cited  supra,  note  1,  p.  224;  and,  gener- 

the  party  on  notice  of  the  offense  and  to  aXly,  supra,  note  i,  p.  224. 
protect  him  against  a  new  prosecution         3.   Texas.  —  Pen.    Code    (1895),   arts, 

for  the  same  offense.     The  decision  of  881-883.     See  also  list  of  statutes  cited 

the  trial  court  overruling  this  motion  supra,  note  1,  p.  224;  and,  generally, 

was    sustained,    the     appellate     court  supra,  note  i,  p.  224. 
holding  that  in  an  indictment  for  the        4.    IVasAin^/on.  —  Ballinger's   Anno, 

larceny  of  domestic-  animals  it  is  not  Codes  &  Stat.  (1897),  §  71 13.     See  also 

necessary  to  allege  any  value  and  that  list  of  statutes  cited  j«/ra,  note  i,  p.  224; 

an    indictment  is   sufficient    which  al-  and,  generally,  supra,  note  i,  p.  224. 
leges  the  number  and  kind  or  species        5.  In   this  case  it  was  held  that  the 

of  the  animal  stolen  in  a  general  way,  value  of  the  animals  stolen  need  not 

without  any  further  or   more  definite  be  alleged  and  that  the  indictment  was 

description   of   the   particular   animal,  not  open   to  objection.     See  also,  gen- 

and  that  it  was  not  necessary  to  de-  erally,  supra,  note  i,  p.  224. 
scribe  the  animal  by  its  color,  marks  or        6.  The  matter  to  be  supplied  within 

brands.      And    see,   generally,   supra,  [  ]  will  not  be  found  in  the  reported 

note  1,  p.  224.  case. 

231  Volume  11. 


12833. 


LARCENY. 


12836. 


wit:  The  said  G.  S.  Youngs  on  the  1st  day  of  August^  a.  d.  i89^  within 
the  county  of  Columbia^  state  of  Washington,  did  then  and  there  unlaw- 
fully and  feloniously  steal  one  head  of  neat-cattle,  the  property  of 
Richard  Walsh,  contrary  to  [{continuing  and  concluding  as  in  Form 
No.  1084£).]^ 

2.  Dogs.2 

Form  No.  12 834.* 

{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  The 
saiid  John  Doe,  on  tho.  first  day  oi  January,  a.  d.  iW9,  at  the  said  city 
and  county  of  San  Francisco,  one  Newfoundland  dog.  described  as 
follows:  {describing  the  animal^  of  the  value  oi  fifty  dollars,  the  prop- 
erty of  Richard  Roe  then  and  there  being  found,  feloniously  did  steal, 
take  and  carry  away,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  10683). 

Form  No.  12835.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did  then 
and  there  unlawfully  steal,  take  and  carry  away  a  certain  dog,  the 
property  of  Richard  Roe,  said  dog  being  then  and  there  duly  regis- 
tered with  the  township  trustee  of  Knox  township,*  in  said  county 
contrary  to  {continuing  and  concluding  as  in  Form  No.  10692). 

III.  Of  birds.« 


1.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported 
case. 

2.  For  statntory  provisions  relating  to 
the  larceny  of  dogs  see  as  follows, 
to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  769. 

California.  —  Pen.  Code  (1897),  S  491. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1231. 

Delaware.  —  Rev.  Stat.  (1893),  p.  398, 
c.  51  (Laws,  vol.  14,  c.  415,  §  3);  p.  399, 
c.  sr  (Laws,  vol.  16.  c.  48,  §  2). 

Florida.  —  Rev.  Stat.  (1892),  §  2448. 

Georgia.  —  3  Code  (1895),  §  164. 

Idaho.  — Rew.  Stat.  (1887),'  §  7052. 

Illinois. —  Starr  &  C.  Anno.  Stat. 
(1896).  c.  38,  par.  314. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2649. 

Iowa.  —  Code  (1897),  §  4831. 

Maine.  —  Rev.  Slat.  (Supp.  1895),  c. 
120,  §  3. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
102,  §  88. 

Mississippi.  —  Anno.  Code  (1892),  § 
1175- 

Missouri.  —  Rev.  Stat.  (1889),  §5  3535. 

Montana.  —  Pen.  Code  (1895).  §  887. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
459- 

Nevada.  —  Gen.  Stat.  (1885),  §  4626. 


Stat 


(1895),    p. 

Stat.  (1897),  § 

Pur.     Dig. 

1898),    g. 

Anno. 


New  Jersey.  —  Gen 
1075,  §  141. 

Ohio.  —  Bates'  Anno 
2672-52. 

Pennsylvania.  —  Bright 
(1894),  p.  692,  §  13. 

Virginia.  —  Code    (Supp. 

37II- 

H^ashington.  —  Ballinger's 
Codes  &  Stat.  (1897),  §  7112. 

fVisconsin.  —  Stat.  (1898),  §  4415^. 

Beqoisites  of  Indictment,  etc.  —  For  the 
formal  parts  of  an  indictment  or  in- 
formation in  a  particular  jurisdiction 
see  the  title  Indictments,  vol.  9.  p. 
615;  Informations  in  Criminal  Cases,. 
vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

3.  California.  —  Pen.  Code  (1897),  § 
491.  See  also  list  of  statutes  cited 
supra,  note  2,  this  page;  and,  generally, 
supra,  note  2,  this  page. 

4.  Indiana.  —  Horner's  Stat.  (1896),  ^ 
2649.  See  also  list  of  statutes  cited 
supra,  i\ote  2,  this  page;  and,  generally, 
supra,  note  2,  this  page. 

5.  Dog  mtist  be  registered  with  the 
township  trustee.  Horner's  Stat.  Ind. 
(1896),  §  2647. 

6.  For  statutes  relating  to  the  larceny 
of  birds  see  as  follows,  to  wit: 
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Form  No.  12836.* 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully  and  with  felonious  intent  take  and  carry  away  from  the 
premises  of  one  Richard  Roe  a  certain  parrot,  the  property  of  and 
belonging  to  the  said  Richard  Roe,  and  ordinarily  kept  in  confine- 
ment by  the  said  Richard  Roe,  contrary  to  {continuing  and  concluding  as 
in  Form  No.  10691). 

Form  No.  12837.* 
(Mass.  Stat.  (1899),  p.  427,)' 

{Commencing' as  in  Form  No.  12811,  and  continuing  down  to*)  that 
John  Doe  did  steal  a  certain  bird,  to  wit,  a  canary,  of  the  property  of 
Richard  Roe,  which  bird  was  ordinarily  kept  in  a  state  of  confine- 
ment, {continuing  and  concluding  as  in  Form  No.  12811). 

IV.  Of  Crops.* 


Florida.  —  Rev.  Stat.  {1892),  §  2448. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  314. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
120,  t^  3. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  32. 

New  Jersey.  —  Gen.  Stat.  (1895),  p, 
1099,  ^  267. 

Virginia.   —    Code      (Supp.       1898), 

§  37li«- 

Wisconsin.  —  Stat.  (1898),  §  441 5^. 

Sequisites  of  Indictment,  etc.  —  For  the 
formal  parts  of  an  indictment  or  infor- 
mation in  a  particular  jurisdiction  see 
the  titles  Indictments,  vol.  9.  p.  615; 
Informations  in  Criminal  Cases,  vol. 
9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  314.  See  also  list  of 
statutes  cited  supra,  note  6,  p.  232;  and, 
generally,  note  6,  p.  232. 

2.  Massachusetts.  —  Pub.  Stat.  (1882), 
c.  203,  55  32.  See  also  list  of  statutes 
cited  supra,  note  6,  p.  232;  and,  gener- 
ally, supra,  note  6,  p.  232. 

3.  See  supra.  Form  No.  12811,  and 
notes  thereto. 

4.  Statutes  relating  to  this  offense 
exist  in  these  states,  to  wit: 

Alabama.  — Crim.  Code(i896),  §  5049. 

California.  —  Pen.  Code  (1897),  §  495. 

Delaware.  —  Rev.  Stat.  (1893),  p.  938, 
c.  128,  §  17. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1940. 

Kansas.— G&n.  Stat.  (1897),  c.  100,  §§ 

87.  94. 

Maryland.  — Y*\ib.  Gen.  Laws  (1888), 
art.  27,  §  169. 
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Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  ^  96. 

Missouri.  —  Rev.  Stat.  (1889),  §  3546. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1073,  §S  130,  132;  p.  1075.  S  144- 

New  York.  —  Cook's  Pen.  Code 
(1898),  ^  537. 

North  Carolina.  —  Code  (1883),  §§ 
1069,  1070. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279,  §  23. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  162,  164. 

Texas.  —  Pen.  Code  (1895),  art.  874. 

Vermont. — Stat.  (1894),  §  5023. 
Wisconsin.  — Stat.  (1898),  §  4415a. 

Seqoisites  of  Indictment,  etc.  —  For  the 
formal  parts  of  an  indictment  or  in- 
formation in  a  particular  jurisdiction 
see  the  title  Indictments,  vol.  9,  p.  615; 
Informations  in  Criminal  Cases,  vol. 
9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Charging  in  Langnage  of  Statute.  — An 
indictment  for  the  larceny  of  outstand- 
ing crops,  following  the  words  of  the 
statute,  or  words  equivalent  thereto,  is 
sufficient.  Holly  v.  State,  54  Ala. 
238. 

The  indictment,  however.must  charge 
the  offense  as  defined  in  the  statute, 
and  where  the  charge  in  the  indictment 
is  stealing  in  the  field  instead  of  from 
the  field,  as  contained  in  the  statute,  it 
is  defective.  State  v.  Shuler,  19  S.  Car. 
140.  And  see  State  v.  Nelson,  28  5. 
Car.  16. 

"  Portion  "  of  an  outstanding  crop  is 
suflScient,  being  equivalent  to  "  part," 
as  used  in  the  statute.  Holly  v.  State,, 
54  Ala.  238. 
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Description  of  Land.  —  Describing  the 
land  as  lots,  giving  their  number,  in 
"range  H,  oi  the  city  of  Cape  Girar- 
deau," is  sufficient.  State  v.  Schatz, 
71  Mo.  502. 

It  is  sufficient  to  describe  the  lands 
as  the  lands  of  the  owner,  giving  their 
location,  etc.  Johnson  v.  State,  68 
Ind.  43. 

Ownership  of  the  Property —  Generally. 
—  The  ownership  of  the  property  must 
be  averred.    Harris  v.  State,  60  Ala.  50. 

In  Missouri,  under  the  statute  which 
makes  the  taking  of  outstanding  crops 
in  which  the  taker  has  no  right  or  in- 
terest a  crime,  an  allegation  of  owner- 
ship is  unnecessary.  State  v.  Schatz, 
71  Mo.  502. 

Joint  Owners.  —  Where  the  property 
is  owned  jointly  by  several,  the  owner- 
ship must  be  laid  in  all:  the  provision 
of  the  statute  that  in  such  cases  the 
ownership  of  the  property  may  be  laid 
in  one  or  all  of  several  owners  applies 
only  to  personal  property  and  not  to 
outstanding  crops.  Harris  v.  State,  60 
Ala.  50. 

Landlord  and  Tenant.  —  Where  the 
realty  is  in  possession  of  the  tenant, 
the  ownership  should  be  laid  both  in 
the  landlord  and  in  the  tenant.  State 
V.  Frame,  4  Harr.  (Del.)  569. 

Laying  ownership  in  a  servant  is  not 
sufficient.  Heygood  v.  State,  59  Ala. 
49.  In  this  case  the  indictment,  which 
was  held  bad,  alleged  the  ownership 
to  be  in  one  who  was  the  superintend- 
ent of  the  property. 

Where  Owner  is  Deceased.  —  Where  the 
owner  of  the  crops  has  died  before  the 
larceny  is  committed,  the  ownership 
must  be  laid  in  the  personal  representa- 
tive. Where  it  is  laid  in  the  personal 
representative  and  the  deceased  owner 
jointly,  it  is  bad.  Walker  z/.  State,  iii 
Ala.  29. 

Personal  Property.  —  An  indictment 
for  the  larceny  of  outstanding  crops, 
corn  or  cotton,  need  not  be  described 
as  personal  property.  Holly  v.  State, 
54  Ala.  238. 

Quantity  is  not  an  element  in  the 
oflense  of  larceny  of  part  of  an  out- 
standing crop,  and  where  the  indict- 
ment charges  that  defendant  feloni- 
ously took  and  carried  away  a  sack 
full  of  corn,  the  word  "full  "  will  be  re- 
garded as  surplusage.  Newsom  v. 
State,  107  Ala.  133. 

Value  of  Property.  —Where  the  unlaw- 
ful taking  of  an  outstanding  crop  is 
larceny,  regardless  of  the  value  of  the 


property,  no  allegation  of  the  value  is 
necessary.     Gregg  ».  State,  55  Ala.  116. 

The  larceny  of  growing  crops  is  a 
purely  statutory  offense,  and  while  the 
statute  makes  it  a  felony  to  steal  any 
part  of  an  outstanding  crop  of  corn  or 
cotton  without  reference  to  its  value, 
there  is  no  provision  as  to  any  of  the 
subjects  of  petit  larceny,  and  an  in- 
dictment for  the  last  named  offense 
must  aver  some  value  of  the  article  al- 
leged to  have  been  stolen;  and  where 
an  indictment  charges  that  the  defend- 
ant feloniously  took  and  carried  away 
one  peck  of  corn,  a  part  of  an  out- 
outstanding  crop  of  corn  of  the  value 
of  twenty-five  cents,  the  personal  prop- 
erty of  H.,  the  allegations  that  the 
property  was  "  part  of  an  outstanding 
crop  of  corn,"  and  that  it  was  "per- 
sonal property"  and  of  "  the  value  of 
twenty-five  cents,"  are  self-contradic- 
tory and  inconsistent  with  themselves. 
Smitherman  v.  State,  63  Ala.  24. 

That  Articles  were  Annual  Prodacts 
Attached  to  the  Realty.  —  Where  the 
indictment  charges  the  pulling  and 
carrying  away  of  articles  not  enumer- 
ated within  the  statute,  but  which  fall 
within  the  words  "  or  other  annual 
products  attached  to  the  realty  or 
growing  in  the  soil,"  the  indictment 
must  allege  that  the  articles  were 
annual  products  attached  to  the  realty 
or  growing  in  the  soil.  State  v.  AUis- 
bach,  69  Ind.  50. 

That  crop  was  not  severed  from  the  free- 
hold at  the  time  of  the  taking  need  not 
be  alleged       Holly  v.  State,  54  Ala.  238. 

That  Crops  were  Ctiltivated  for  Food  or 
Market.  —  An  indictment  under  the 
North  Carolina  statute  charging  the 
larceny  of  crops  must  allege  that  such 
crops  were  cultivated  for  food  or  for 
market.  State  v.  Thompson,  93  N. 
Car.  537;  State  v.  Liles,  78  N.  Car.  496. 
But  where  articles  are  enumerated  in 
the  statute,  this  allegation  is  unneces- 
sary. State  V.  Ballard,  97  N.  Car. 
443. 

That  Defendant  Had  No  Bight  or  In- 
terest in  the  Property.  —  An  indictment 
under  Mo.  Rev.  Stat.  (1889),  §  3546, 
charging  the  larceny  of  growing  grass, 
must  allege  that  the  defendant  had  no 
right  or  interest  in  the  property.  State 
V.  Ravenscraft,  62  Mo.  App.  lOg. 

Conclusion.  —  An  indictment  which 
charges  the  larceny  of  growing  crops 
must  conclude  against  the  form  of  the 
statute,  the  offense  being  statutory. 
State  V.  Foy,  82  N.  Car.  679. 
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Form  No.  12838.' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  feloniously  take  and  carry  away  fifty  ears  cJ  corn,  the  same 
being  a  part  of  an  outstanding  crop  of  corn,  the  property  of  Richard 
Roe,  against  the  {continuing  and  concluding  as  in  Form  No.  10680). 

Form  No.  12839.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  unlawfully  enter  upon  the  land  of  Richard  Roe, 
situate  in  said  county  oi  Posey,  in  the  state  oi  Indiana,  and  did  then 


Precedents.  —  Charging  that  defend- 
ant "  unlawfully  entered  the  land  of 
one  Bernard  Speiker,  in  said  county, 
to  wit,  {Here  the  land  was  described) 
and  then  and  there  upon  said 
land  unlawfully  pulled  off  and  carried 
away  one-half  bushel  of  corn  in  the 
ears,  then  and  there  growing  upon  the 
stalk,  the  property  of  said  Bernard 
Speiker,  and  then  and  there  of  the 
value  of  fifteen  cents,"  is  suflicient, 
and  it  is  not  necessary  to  allege  that 
the  articles  are  "annual  product  at- 
tached to  the  realty."  State  v.  Allis- 
bach,  69  Ind.  50. 

In  State  v.  Schatz,  71  Mo.  502,  the 
indictment  charged  that  defendant 
"  did  unlawfully  steal,  take  and  carry 
awayo«^  bushel  of  corn  of  the  value  of 
forty  cents,  in  which  said  corn  he.  the 
said  IVm.  Schatz,  did  not  then  and  there 
have  any  right  or  interest,  and  which 
said  corn  was  then  and  there  standing 
on  a  certain  tract,  piece  or  parcel  of 
land,  to  wit:  lots  5j,  S4,  66,  67  and  68 
in  range  H,  of  the  city  of  Ccipe  Girar- 
deau, etc.,  which  said  land  was  then 
and  there  the  land  of  another,  and  not 
the  land  of  said  IVm.  Schatz,  but  the 
owner  of  which  said  land  is  to  these 
jurors  unknown,  but  which  said  land 
was  then  and  there,  at  the  time  of  the 
commission  of  the  theft  aforesaid,  in  the 
possession  of  and  under  the  control  of 
one  Robert  Randal,  con  trary , ' '  etc.  This 
indictment  was  objected  to  on  the 
ground  that  it  failed  to  state  who  was 
the  owner  of  the  corn  or  that  the  name 
of  the  owner  was  unknown  to  the  jury, 
and  that  it  alleged  that  the  owner  of  the 
land  is  unknown  and  at  the  same  time 
says  it  was  in  the  possession  and  under 
the  control  of  Randal,  and  that  the 
land  was  not  described  with  sufficient 
precision.  It  was  held  that  the  second 
objection  was  not  tenable  because  if 
Randal,  being  in  possession  and  control 
of  the  land,  is  to  be  deemed  the  owner. 


then  the  ownership  of  the  land  is  al- 
leged; if  not,  the  averment  that  the 
owner  of  the  land  is  to  the  grand  jurors 
unknown  is  sufficient;  and  that  the  ob- 
jection was  not  tenable  because  the 
averment  that  the  owner  is  to  the 
^rors  unknown  relates  to  the  person 
in  whom  the  legal  title  is  vested,  and  is 
consistent  with  the  possession  and  con- 
trol alleged  in  Randal;  that  the  first 
objection  was  not  tenable  because  the 
statute  makes  the  taking  of  the  goods 
under  the  circumstances  mentioned 
therein  larceny,  without  regard  to  their 
ownership,  and  that  it  is  not  necessary 
that  the  indictment  should  allege  who 
the  owner  was  or  that  the  name  of  the 
owner  was  unknown.  It  was  further 
held  that  the  description  of  the  land 
was  sufficient. 

An  indictment  charging  that  defend- 
ant feloniously  took  and  carried  away 
a  part  of  an  outstanding  crop  of  corn, 
the  property  of  Arthur  Walker,  suffi- 
ciently alleges  the  thing  stolen,  the 
ownership  and  the  larceny.  Harris  v. 
State,  100  Ala.  129. 

"Fifty  ears  of  corn,  the  same  being 
a  part  of  an  outstanding  crop  of  corn," 
sufficiently  shows  that  the  property 
was,  at  the  time  of  the  larceny,  part  of 
an  outstanding  crop.  Schamberger  zi. 
State,  68  Ala.  543. 

1.  Alabama. — Crim.  Code  (1896),  § 
5049.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  233;  and,  generally, 
supra,  note  4,  p.  233. 

The  form  given  in  the  text  is  sub- 
stantially the  indictment  in  Scham- 
berger V.  State,  68  Ala.  543,  in  which 
case  it  was  held  that  the  indictment 
sufficiently  charged  the  larceny  of  a 
part  of  a  crop  which  was  outstanding 
at  the  time  of  the  larceny. 

2.  Indiana.  —  Horner's  Stat.  (1896),  ^ 
1940.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  233;  and,  generally, 
supra,  note  4,  p.  233. 
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and  there  unlawfully  pull  off  of  the  stalk  and  carry  away  eighty 
bushels  of  corn,  such  corn  being  then  and  there  growing  on  the 
stalk  1  and  then  and  there  being  the  property  of  said  Richard  Roe  and 
of  the  value  of  twenty-five  dollars,  contrary  to  {continuing  and  con- 
cluding as  in  Form  No.  10692). 

Form  No.  12840.* 

(Commencing  as  in  Form  No.  10111.,  and  continuing  down  to  * 
describe  the  property  stolen)  of  the  value  of  ninety  dollars,  the  property 
oi  Richard  Roe,  then  and  there  standing  and  remaining  ungathered  in 
a  certain  field  of  the  said  Richard  Roe  there  situated,  feloniously  did 
steal,  take  and  carry  away,  against  the  {continuing  and  concluding  as 
in  Form  No.  10711). 

Form  No.  i  2  8  4 1 .' 

{Commencement  as  in  Form  No.  10721)  did  then  and  there  fraudu- 
lently and  feloniously  take,  pluck,  sever  and  carry  away  two  bushels 
of  certain  growing,  standing  and  ungathered  Indian  corn  {or  speci- 
fying other  agricultural  products)  of  the  value  of  one  dollar,  the  said 
corn  being  then  and  there  growing,  standing  and  remaining  ungath- 
ered on  the  plantation,  field  and  ground  oi  Richard  Roe,  and  being 
then  and  there  the  property  of  the  sddd  Richard  Roe,  from  the  pos- 
session of  the  said  Richard  Roe,  without  the  consent  of  said  Richard 
Roe,  with  the  intent  to  deprive  the  said  Richard  Roe  of  the  value 
thereof,  and  with  the  intent  to  appropriate  it  to  the  use  and  benefit 
of  him,  the  said  John  Doe  {concluding  as  in  Form  No.  10721). 

Form  No.  12842.* 

(Aikens'  Prac    F.  250,  No.  217.) 

{Commencing  as  in  Form  No.  10723,  and  continuing  down  to  *)  about 
the  hour  of  twelve  in  the  night-t\vo.&  of  the  same  day,  with  force  and 
arms,  ten  water-melons  of  the  value  of  <?«^' dollar,  and  six  musk- 
melons  of  the  value  of  seventy-five  cents,  of  the  goods,  chattels 
and  esplees  of  Richard  Roe  from  the  garden  of  the  said  Richard 
Roe,  then  and  there  being  found,  unlawfully  did  take  and  carry  away, 
contrary  to  {continuing  and  concluding  as  in  Form  No.  10723). 

V.  Of  Electricity.* 

1.  Tliat  com  was  growing  on  the  stalk  note  4,  p.  233;  and,  generally,  j«/ra, 
must  be  alleged.     Johnson  v.  State,  68     note  4,  p.  233. 

Ind.  43.  5.  Statutory  provisions  relating  to  this 

2.  North    Carolina.  —  Code    (1883),  §  offense  exist  in  the  following  states: 
1069.     See   also   list  of   statutes    cited  Michigan.    —   Comp.     Laws     (1897), 
supra,  note  4,  p.  233;  and,  generally,  §  11603. 

supra,  note  4,  p.  233.  Utah.  —  Rev.  Stat.  (1898),  §  4371. 

3.  Texas.  —  Pen.  Code  (1895),  art.  Washington.  —  Ballinger's  Anno. 
874,  and  see  list  of  statutes  cited  supra.     Codes  &  Stat.  (1897),  §  7160. 

note  4,  p.   233;   and,  generally,  supra,  Wisconsin.  —  Stat.  (1898).  4415^. 

note  4,  p.  233.  Beqnisites    of   Indictment,    etc.  —  For 

4.  Vermont.  —  Stat.  (1894),  §  5023.  the  formal  parts  of  an  indictment  or  in- 
See   also   list   of  statutes   cited  supra,  formation    in   a  particular  jurisdiction 
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Form  No.  12843.' 

{Commencement  as  in  Form  No.  10722.) 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Weber.,  by 
this  indictment,  of  the  crime  of  fraudulently  taking  electricity  from 
wire.,  committed  as  follows: 

The  said  John  Doe,  on  they?r^/  day  oi  January,  a.  d.  i8P9,  in  the 
city  of  Ogden,  in  said  county  of  Weber,  with  intent  to  injure  and 
defraud  the  Western  Electric  Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Utah,  and  existing  therein,  without 
the  knowledge  of  the  owner  and  with  the  intent  to  injure  and  defraud 
said  electric  company,  and  with  the  intent  to  evade  payment  for  the 
electrici'ty  taken  thereby,  and  to  prevent  said  electricity  from  pass- 
ing through  the  metre  provided  by  said  corporation  for  the  measur- 
ing and  registering  of  the  quantity  of  electricity  consumed,  connected 
and  caused  to  be  connected  with  certain  cables  and  wires  of  the  said 
Western  Electric  Company,  used  for  conducting  and  supplying  elec- 
tricity for  power,  lighting,  heating  and  other  purposes,  a  certain 
wire,  in  such  manner  as  to  supply  and  by  said  wire  so  connected  as 
aforesaid  did  supply,  from  said  wires  and  cables  of  said  corporation, 
electricity  to  a  certain  burner  and  orifice,  and  which  electricity  was 
used  and  consumed  for  lighting  the  property  of  the  said  John  Doe, 
and  did  thereby  consume  electricity,  the  property  of  said  cor- 
poration, without  permitting  said  electricity  to  pass  through  the 
metre  provided  by  said  corporation  for  the  measuring  and  register- 
ing the  quantity  of  electricity  consumed,  and  did  thereby  evade  pay- 
ment for  said  electricity  so  consumed,  contrary  to  {continuing  and 
concluding  as  in  Form  No.  10722. ) 

VI.  OF  FISH.2 
Form  No,  12844.* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  catch,  steal,  take  and  carry  away  certain  fish,  to  wit :  thirty 
fish  called  carp  and  thirty  fish  called  perch,  from  a  private  arti- 
ficial fish-pond  (or  lake  or  fish-traf)  of  Richard  Roe,  then  and  there 
bred,  kept  and  preserved  in  said  pond  (or  lake  or  fish-trap'),  without 
the  consent  of  the  said  Richard  Roe,  the  owner  of  the  said  pond  (or 
lake  ox  fish-trap),  and  fish,  against  the  {continuing  and  coTuluding  as  in 
Form  No.  10680). 

see  the  titles  Indictments,  vol.  9,  p.  Massachusetts.  —  Stat.  (1882),   c.  53. 

615;  Informations  IN  Criminal  Cases,  Ne7vfersey.  —  Gen.    Stat.   (1895),   p. 

vol.  9,  p.  768.  1075.  §  141- 

See  also,  generally,   supra,   note  2,  Beqnisites  of  Indictment,  etc.  —  For  the 

p.  204.  formal  parts  of  an  indictment  or  infor- 

1.  Utah.  —  Rev.  Stat.  (1898),  §  4371.  .  mation  in  a  particular  jurisdiction  see 
See  also  list  of  statutes  cited  supra,  the  titles  Indictments,  vol.  9,  p.  615; 
note  5,  p.  236.  Informations  in  Criminal  Cases,  vol. 

2.  Statutes  relating  to  the  offense  of  9,   p.   768. 

stealing   fish    exist    in    the    following        See   also,   generally,  supra,   note   2, 
states:  p.  204. 

Alabama.  —  Crim.  Code  (1896),  §  5059.        Z.Alabama. — Crim.   Code   (1896),  § 
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VII.  OF  GAS.1 

Form  No.  12845.' 

{Commencement  as  in  Form  No.  10683.) 

Johti  Doe  is  accused  by  the  grand  jury  of  the  said  city  am/ county 
of  San  Francisco,  by  this  indictment,  of  the  crime  of  fraudulently 
taking  gas  from  main,  committed  as  tollows:  the  said  John  Doe,  on  the 
first  day  oi  January,  A.  d.  i2>99,  in  said  city  and  county  of  Safi  Fran- 
cisco, with  intent  to  injure  and  defraud  the  People's  Gas  Light  Company, 
a  corporation  duly  organized  under  the  laws  of  the  state  of  California 
and  existing  therein,  without  the  knowledge  of,  the  owner,  and  with 
the  intent  to  evade  payment  for  the  gas  taken  thereby,  and  to  pre- 
vent said  gas  from  passing  through  the  metre  provided  by  said  cor- 
poration for  the  measuring  and  registering  of  the  quantity  of  gas 
consumed,  connected  and  caused  to  be  connected  with  certain  mains 
and  service  pipes,  of  the  said  People's  Gas  Light  Company,  used  for 
conducting  and  supplying  illuminating  gas,  a  certain  pipe,  in  such 
manner  as  to  supply  and  by  said  pipe  so  connected  as  aforesaid  did 
supply,  from  said  main  or  service  pipe  of  said  corporation,  illumi- 
nating gas  to  a  certain  burner  and  orifice  at  which  illuminating  gas 
was  consumed,  the  property  of  the  said  John  Doe,  and  did  thereby 
consume  illuminating  gas,  the  property  of  said  corporation,  without 
permitting  said  gas  to  pass  through  the  metre  provided  by  said  cor- 
poration for  the  measuring  and  registering  of  the  quantity  of  gas 
consumed,  and  did  thereby  evade  payment  for  said  gas  so  consumed, 
contrary  to  (continuing  and  concluding  as  in  Form  No.  10683). 

VIII.  Of  logs.3 

5059.     And  see  Mass.  Stat.  (1882),  c.  53;  formal  parts  of  an   indictment  or  in- 

N.  J.  Gen.  Stat.  (1895),  p.  1075,  §  141.  formation   in  a  particular   jurisdiction 

The  form  given  in  the  text  is  sub-  see  the  titles   Indictments,  vol.    9,  p. 

stantially  that  set  out  in  3  Chit.  Cr.  L.  615;  Informations  in  Criminal  Cases, 

(5th  Am.  from  2d  Lond.  ed.)976.  vol.  9,  p,  768. 

1.  Statutory  provisions  relating  to  this  See   also,   generally,  supra,   note   2» 

offense  may  be  found  in  the  following  p.  204. 

states:                                         -  2.   California.— "E'en.   Code  (1897).? 

^rj2<?«a. —Pen.  Code  (1887),  §  776.  498.      See   also   list    of    statutes   cited 

California.  — Pen.     Code    (1897),     §  jw/ra,  note  i,  this  page. 

498-  3.  For  statutory  provisions  relating  to 

Michigan.  —  Comp.   Laws  (1897),   §  the  unlawful  taking  of  logs  see  as  fol- 

11603.  lows,  to  wit: 

Montana.  —  Pen.  Code  {1895),  §  897.  Alabama.  —  Crim.  Code  (l896),§  5057. 

JV^w  York.  —  Cook's  Pen.  Code  (1898),  Idaho.  —  Rev.  Stat.  (1887),  §  7060. 

§  651.  Iowa.  —  Code  (1897),  §  4834. 

North  Dakota.  — "K^s.  Codes  (1895),  §  Kentucky.  —  Stat.  (1894),  §  1413. 

7459-  Maine.  —  Rev.  Stat.  (1883),  c.  42,  §  i 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  et  seq. 

6860.  Minnesota.  —  Stat.  (1894),  §  2419. 

Oklahoma.  — %X2X.  (1893),  §  2383.  New  Hampshire.— Vyxh.  Stat.  (1891), 

South  Dakota.  —  Dak.    Comp.   Laws  c.  146,  §  12. 

(1887),  §  6794.  N^orth  Dakota.  —  Rev.   Codes  (1895), 

Utah.  —  Rev.  Stat.  (1898),  §  4370.  §  7663. 

JVisconsin.— Stat.  {iSqS),%44isc.  ^    Pennsylvania. — Bright.    Pur.     Dig» 

Eeqnisites  of  Indictment,  etc.  —  For  the  (1894),  p.  1250,  §  56. 
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Form  No.  12846.1 

{Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)  did 
fraudulently  and  wilfully  take,  carry  away  and  convert  to  his  own 
use,  and  without  the  consent  of  the  owner  thereof,  one  log  then  lying 
in  a  certain ^iver  in  said  county  of  Androscoggin,  in  the  said  state  of 
Maine,  to  wit,  the  Androscoggin  river,  and  being  then  and  there  the 
property  of  Richard  Roe,  said  log  being  then  and  there  suitable  to  be 
sawed  and  cut  into  boards,  clapboards,  shingles,  joist  and  other 
lumber,  and  being  and  lying  in  said  river,  for  the  purpose  of  being 
driven  to  a  market  or  place  of  manufacture,  against  the  {continuing 
and  concluding  as  in  Form  No.  10697^ 

IX.  OF  MINERAL  SPECIMENS. 

Form  No.  12847. 

(Precedent  in  People  v.  Freeman,  i  Idaho  322.)' 

[(Commencing  as  in  Form  No.  10690,  and  continuing  do^vn  to  *)]^  a 
quantity  of  specimens  of  gold  and  silver  ores,  of  one  hundred  and 
fifty  pounds  in  weight,  of  the  value  oi  five  hundred  do\\a.rs,  the  prop- 
erty of  George  W.  Grayson,  then  and  there  being  found,  feloniously 
did  steal,  take,  and  carry  away,  contrary  to  [{continuing  and  concluding 
as  in  Form  No.  10690).]^ 

X.  Of  money.* 

SoutA   Dakota,  —  Dak.    Comp.   Laws  Arkansas.  —  Sand.  &  H.  Dig.  (l 894), 

(1887),  §  6927.  g  1704. 

Washington.  — Ballinger's     Anno.  Connecticut. — Gen.    Stat.     (1888},    § 

Codes  &  Stat.  (1897),  §  7126.  1449. 

Wisconsin. — Stat.  (1898),  §4449.  Delaware.  —  Rev.  Stat.  (1892),  p.  935, 

Beqoisites    of   Indictment,   etc.  —  For  ,  c.  128,  §  ii;  p.  936,  c.  128,  §  14. 

the  formal  parts  of    an   indictment  or  District  of  Columbia. — Comp.    Stat, 

information  in  a  particular  jurisdiction  (1894),  c.  16,  §§  41,  59. 

see  the  titles    Indictments,  vol.    9,  p.  Florida.  —  Rev.  Stat.  (1892),  ^  2440. 

615;  Informations  in  Criminal  Cases,  Georgia.  —  3  Code  (1895),  §  167. 

vol.    9,    p.    768.  Indiana.  —  Horner's    Stat.    (1896),    § 

See    also,    generally,   supra,   note    2,  1809. 

p.  204.  Iowa.  —  Code  (1897),  §  4831. 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  42,  Kansas.  —  Gen.  Stat.  (1897),  c.  lOO, 
§§1,2.     See  also  list  of  statutes  cited  §  82. 

supra,  note  3,  p.  238.  Louisiana.  —  Rev.  Laws  (1897),  §  810. 

2.  It  was  held  in  this  case  that  the  Maine. — Rev.  Stat.  (1883),  c.  120, 
word    "specimens"    had    a    meaning    §1. 

well  understood,  particularly  in  a  min-  Maryland.  —  Pub.  Gen.  Laws  (1888), 

ing  country;  that  is,  ore  severed  from  art.  27,  §  158. 

the  realty;  that  such  property  is  prop-  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

erly  the  subject  of  larceny,  and  that  the  203,  §  20. 

indictment  was  properly  drawn.  Michigan.  —  Comp.    Laws    (1897),    § 

See   also,   generally,   supra,   note   2,  11553. 

p.  204.  Mississippi.  —  Anno.    Code   (1892),    § 

3.  The  matter  to  be  supplied  in  [  ]  1176. 

will  not  be  found  in  the  reported  case.         Nebraska.  —  Comp.   Stat.    (1899),   §§ 

4.  Statutory  provisions  relating  to  the     6775,  6782. 

larceny  of  money  exist  in  the  following        New  Hampshire.  —  Pub.  Stat.  (1891), 
states,  to  wit:  c.  275,  §§  3,  5. 
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1.  Warrant.^ 

Form  No.  12848." 

{Commencing  as  in  Form  No.  12798,  and  continuing  down  to  *)  divers, 
to  wit,  (^Here  state  the  number  of  notes  stolen  according  to  the  evidence^ 
bank  notes,  for  the  payment  of  divers  sums  of  money,  in  the  whole 
amounting  to  the  sum  of  one  hundred  dollars,  and  of  the  value  of  one 
hundred  dollars,  then  being  the  bank  notes  and  property  of  the  said 
John  Doe,  feloniously  did  steal,  take  and  carry  away:  These  are 
(continuing  and  concluding  as  in  Form  No.  12798). 

2.  Indictment  or  Information.^ 


JVezo  Jersey.  —  Gen.  Stat.  (1895),  p. 
1073,  i^  129. 

New  Mexico.  —  Comp.    Laws  (1897), 

§1115. 

North  Carolina.  —  Code  (1883),  §1064. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1763. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  515,  1^  254. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

279.  §  "• 

South  Carolina.  —  Crim.  Stat.  (1893), 
g  15,  144,  160. 

Tennessee.  —  Code  (1896),  §  6556. 

Vermont.  — Stat.  (1894),  §  4939. 

Virginia.  — Code  (1887),  §  3708. 

West  Virginia.  —  Code  (1891),  c.  145, 
§15- 

Wisconsin.  — Stat.  (1898),  §  4415. 

1.  See,  generally,  supra,  note  9,  p. 
202,  as  to  warrants  of  arrest. 

Precedent.  —  A  warrant  for  larceny 
charging  that  defendant  committed  the 
crime  of  larceny  "by  feloniously  tak- 
ing, stealing  and  carrying  away  from 
the  possession  of  complainant  four 
dollars  and  sixty  cents,  lawful  money  of 
the  United  States,  of  the  following 
denominations,  to  wit,  one  /w^- dollar 
bill,  two  one-AoWsir  bills  and  one  fifty- 
cent  scrip  and  one  A'w-cent  scrip,  the 
property  of  the  complainant,"  etc.,  was 
considered  sufficient.  State  v.  Ander- 
son, 25  Minn.  66. 

2.  See  supra,  note  9,  p.  202. 

3.  Beqnisites  of  Indictment,  etc.,  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment  or  information  in  a  particu- 
lar jurisdiction  see  the  titles  Indict- 
ments, vol.  9,  p.  615;  Informations  in 
Criminal  Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204.  and  list  of  statutes  cited  supra, 
note  4,  p.  239. 

Description  of  Money,  Generally. — Kind 
of  currency  should  be  alleged.     Barton 


V.  State,  29  Ark.  68;  People  v.  Ball,  14 
Cal.  loi;  Dukes  z/.  State,  22  Tex.  App. 
192;  Leftwich  v.  Com.,  20  Gratt.  (Va.) 
716. 

/denomination  of  money  should  be 
stated.  State  v.  Williams,  19  Ala.  15; 
Gram  V.  State,  55  Ala.  201;  People  v. 
Ball,  14  Cal.  loi;  Arnold  v.  State,  52 
Ind.  281;  Territory  v.  Shipley,  4  Mont. 
468;  State  V.  Longbottoms,  11  Humph. 
(Tenn.)  39.  But  equivalent  words, 
from  which  the  denomination  may  be 
inferred,  is  sufficient.  Arnold  v.  State, 
52  Ind.  281. 

Goods  and  Chattels.  — That  the  money 
stolen  was  "  of  the  goods  and  chattels" 
of  the  party  injured  is  sufficient.  State 
V.  Boston,  2  Harr.  (Del.)  529;  Beckley 
V.  U.  S.,  I  Hayw.  &  H.  (D.  C.)  88; 
State  V.  Bartlett,  55  Me.  200;  People  v. 
Kent,  I  Dougl.  (Mich.)  42;  Hall  v. 
State,  3  Ohio  St.  575.  But  the  words 
"of  the  goods  and  chattels"  are  not 
essential  and  may  be  rejected  as  sur- 
plusage. Eastman  v.  Com.,  4  Gray 
(Mass.)  416. 

That  a  particular  description  is  un- 
known to  the  grand  jury  is  sufficient. 
Leonard  v.  State,  115  Ala.  80;  Grants. 
State,  55  Ala.  201;  DuBois  v.  State,  50 
Ala.  139;  Chisolm  v.  State,  45  Ala.  66; 
People  V.  Bogart,  36  Cal.  245;  Com.  v. 
Sawtelle,  11  Cush.  (Mass.)  142;  Com. 
V.  Grimes,  10  Gray  (Mass.)  470;  State  w. 
Beebe,  17  Minn.  241;  State  71.  Hinckley, 
4  Minn.  345;  Haskins  z'.  People,  16  N. 
Y.  344. 

In  Haskins  v.  People,  16  N.  Y.  344 
{followed  in  State  v.  Taunt,  16  Minn. 
109),  the  court  said:  "When  the  sub- 
stance of  the  offense  is  set  out,  the 
jurors  may  omit  a  matter  of  descrip- 
tion which  they  cannot  ascertain.  If 
this  were  not  so.  there  would  often  be 
a  failure  of  justice.  In  the  case  of  the 
stealing   of  a   considerable    parcel   of 
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bank  notes  it  would  frequently  and 
perhaps  generally  happen  that  the 
owner  would  not  be  able  to  specify  the 
different  kinds  of  notes.  A  description 
of  them  as  bank  notes,  together  with  a 
statement  of«the  ownership,  with  an 
averment  that  a  more  particular  de- 
scription cannot  be  given,  suflSciently 
identifies  the  offense  to  guard  the  pris- 
oner against  the  danger  of  another 
prosecution  for  the  same  offense." 

Bescription  of  Bank  and  Treasury  Notes 
—  Generally.  —  Bank  bills  or  bank  notes 
may  be  described  in  a  general  manner 
and  need  not  be  set  out  verbatim. 
Grant  v.  State.  55  Ala.  201;  Wilson  v. 
State,  66  Ga.  591;  State  v.  Fulford, 
Phil.  L.  (61  N.  Car.)  563;  Com.  v. 
Moseley,  2  Va.  Cas.  154. 

It  is  not  necessary  to  state  that  they 
were  the  bills  of  some  incorporated 
bank  or  to  give  so  minute  a  description 
of  them  that  they  may  be  identified  and 
distinguished  from  other  bills  of  the 
same  bank.  State  v.  Smart,  4  Rich.  L. 
(S.  Car.)  356. 

In  Rhodus  v.  Com.,  2  Duv.  (Ky.) 
159,  the  court  said:  "Minute  descrip- 
tion of  all  the  treasury  and  bank  notes 
might  be  impossible,  and,  therefore,  is 
not  required.  *  *  *  But  a  specification 
of  even  one  of  the  notes  in  each  lot,  so 
as  to  identify  it,  might  be  suflScient." 

United  States  treasury  notes  may  be 
described  as  goods  and  chattels,  as  well 
as  money.  Collins  v.  People,  39  111. 
233. 

Statutory  Provisions. — In  some  states, 
by  statute,  it  is  sufficient  to  describe 
any  money,  bank  note,  or  other  evi- 
dence of  debt,  simply  as  money,  with- 
out specifying  any  particular  coin  or 
bank  note,  etc.,  or  the  number  or  de- 
nomination thereof. 

Alabama.  — Crim.  Code  (1896),  §  4673. 

Arizona.  —  Pen.  Code  (1887),  §  1474. 

Arkansas. — Sand.   &  H.  Dig.  (1894), 

§  1717. 

California.  —  Pen.  Code  (1897),  S  967. 
Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  1453. 

Delaware.  —  Rev.  Stat.  (1893),  p.  942, 
c.  153,  §  I. 

Florida.  —  Rev.  Stat.  (1892).  §  2897. 

Idaho.— Rev.  Stat.  (1887),  4  7694- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  177. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1750. 

Iowa.  —Code  (1897),  §  5302. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §  135. 


Louisiana.  —  Rev.  Laws  (1897),  §§  906, 
1061. 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  8. 

Maryland. —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  79. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  44;  Stat.  (1899),  c.  409.  §  16. 

Michigan.  —  Comp.  Stat.  (1897),  § 
I 1926. 

Minnesota. — Stat.  (1894),  §  7262. 

Mississippi. — Anno.  Code  (1892),  § 
1364- 

Missouri.  —  Rev.  Stat.  (1889),  §4111. 

Montana.  —  Pen.  Code  (1895),  ^§  2109, 
1849. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  273,  §  18. 

North  Carolina.  — Code  (1883),  ^  1020. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8055. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7228. 

Oklahoma.  — Stat.  (1893),  §  5084. 

Rhode  Island.  —  Gen.  Laws  (1896),  c 
279,  §  18. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  7257- 

Utah.  —  Rev.  Stat.  (1898).  §  4749, 

Vermont.  — Stat.  (1894),  §  4958. 

Virginia.  —  Code  (1887),  §  3994. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6859. 

West  Virginia.  —  Code  (1891),  c.  158, 

§  5- 

Wisconsin.  —  Stat.  (1898),  §§  4666, 
4667. 

Wyoming.  — Rev.  Stat.  (1887),  §913. 

Bank  notes  and  bank  bills  are  synony~ 
nious  terms  and  are  identical  in  their 
legal  signification.  State  v.  Hays,  21 
Ind.  176;  Munson  v.  State,  4  Greene 
(Iowa)  483;  Eastman  v.  Com.,  4  Gray 
(Mass.)  416;  People  v.  Kent,  i  Dougl. 
(Mich.)  42;  Low  V.  People,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  37. 

But  this  is  not  true  as  to  promissory 
notes  and  silver  certificates.  Stewart 
V.  State,  62  Md.  412. 

Due  and  Unpaid.  —  That  notes  were 
due  and  unpaid  need  not  be  alleged. 
M'Laughlin  v.  Com.,  4  Rawle  (Pa.) 
464  {^overruling  Stewart  v.  Com.,  4  S.  & 
R.  (Pa.)  194). 

Genuineness  of  bills  need  not  be  al- 
leged.    State  V.  Stevens,  62  Me.  284. 

Name  of  bank  need  not  be  alleged. 
State  V.  Stevens.  62  Me.  284;  Foster  v. 
State,  71  Md.  553.  Nor  that  the  bank 
was  incorporated.  McDonald  v.  State, 
8  Mo.  283;  M'Laughlin  v.  Com.,  4 
Rawle  (Pa.)  464.  Nor  that  the  bank  is 
authorized  to  issue  notes.     McDonald 
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V.  State,  8  Mo.  283.  Although  it  has 
been  held  that  it  must  be  alleged  by 
what  authority  the  bill  was  issued. 
State  V.  Brown,  8  Jones  L.  {53  N.  Car.) 
443;  Spangler  v.  Com.,  3  Binn,  (Pa.)  533. 

Number  of  bills  stolen  should  be 
stated,  if  possible.  Low  v.  People,  2 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  37. 
But  this  seems  to  be  unnecessary  when 
their  amount  and  value  are  stated. 
Com.  V.  Grimes,  10  Gray  (Mass.)  470; 
Com.  V.  Stebbins,   8  Gray  (Mass.)  492. 

Number  of  each  bill  should  be  stated. 
Territory  v.  Shipley,  4  Mont.  468. 

Illustrations  of  Sufficient  Descriptions. 
—  The  following  descriptions  in  indict- 
ments, etc.,  for  larceny  of  bank  bills 
or  treasury  notes,  etc.,  have  been  held 
to  be  sufficient: 

"  One  /^«-dollar  treasury  note  of  the 
United  States,  usually  called  a  green- 
back, and  one  /^«-dollar  national  bank 
bill,  usually  called  a  greenback."  Sal- 
lie  V.  State,  39  Ala.  6gi. 

"  Fifty  dollars  in  national  currency 
of  the  United  States,  the  exact  denomi- 
nation of  which  is  to  the  grand  jury 
unknown."     DuBois  v.  State,  50  Ala. 

139- 

"  Three  hundred  and  twenty  dollars 
in  national  currency  of  the  United 
States,  the  description  and  denomina- 
tion of  which  is  to  the  grand  jury  un- 
known."    Grant  v.  State,  55  Ala.  201. 

"  Sundry  United  States  treasury 
notes,  or  national  bank  bills,  the  num- 
ber and  denomination  of  which  are  to 
the  grand  jury  unknown,  of  the  aggre- 
gate value  of  forty  dollars."  Duvall 
V.  State,  63  Ala.  12. 

"  One  /fz/i?-dollar  bill,  commonly 
known  as  and  called  a  greenback, 
currency  of  the  United  States,  of  the 
value  of  five  dollars."  Levy  v.  State, 
79  Ala.  259. 

"  One  /^«-dollar  bill  and  one  five- 
dollar  bill  in  money  of  the  United 
States  of  America,  of  the  value  of 
fifteen  dollars,  the  personal  property 
of  Tom  Powell ;  "  an  averment  that  a 
more  particular  description  is  to  the 
grand  jurors  unknown  being  unneces- 
sary and  surplusage.  Garden  v.  State, 
89  Ala.  130. 

"  Thirty  dollars  in  United  States 
paper  currency,  the  exact  description 
and  denomination  of  which  is  to  the 
grand  jury  unknown."  Owens  v. 
Sute,  104  Ala.  18. 

^' One  /r?«-dollar  bill,  one  two-Ao\\a.T 
bill,  and  a  one-do\\2L.T  bill,  all  of  said 
bills   being   paper   money  of  the   cur- 


rency of  the  United  States  of  America."' 
Thomas  v.  State,  117  Ala.  84. 

"Divers  bank  bills,  commonly  known 
and  denominated  as  national  currency 
of  divers  denominations,  the  number 
and  denomination  of  which  are  to  the 
grand  jury  unknown,  of  the  amount 
and  value  of  %2j,  which  said  bills  cir- 
culated and  passed  as  money."  Ter- 
ritory V.  Anderson,  6  Dakota  300. 

"  Thirty  dollars  in  money  of  the 
value  of  /.4/r/j' dollars."  Hillsman  v. 
State,  68  Ga.  836. 

"  A  bank  note  of  the  State  Bank  of 
Ohio,  for  the  payment  of  ten  dollars  " 
Crawford  v.  State,  2  Ind.  132. 

"  Bank  note  of  the  value  of  ten  dol- 
lars."    Terr}'  v.  State,  13  Ind.  70. 

"  Five  hundred  and  twenty  dollars,  of 
paper  currency,  money  and  banknotes, 
current  in  the  United  States."  Rigg& 
V.  State,  104  Ind.  261. 

"  Six  dollars  in  money,  of  the  value 
of  six  dollars."  Randall  v.  State,  132 
Ind.  539. 

"  Lawful  money,"  without  specifying 
any  particular  coin,  note,  bill  or  cur- 
rency. Rains  v.  State,  137  Ind.  83; 
Travis  v.  Com.,  96  Ky.  77. 

"  Clark's  Exchange  Bank  bills  of  the 
value  of  %2^,"  etc..  and  "$7  of  other 
bank  bills,  the  names  of  the  banks  to  the 
jurors  unknown."  Munson  v.  State, 
4  Greene  (Iowa)  483. 

"  %i8o  in  bank  notes,  usually  known 
and  described  as  greenbacks."  State 
V.  Hockenberry,  30  Iowa  504. 

"  Bank  bills,  commonly  denominated 
national  currency,  the  number  and  de- 
nomination of  which  are  to  the  jury 
unknown,  of  the  amount  and  value  of 
six  hundred  and  fifty  dollars. ' '  State  v. 
Hoppe,  39  Iowa  468. 

"  One  promissory  note,  for  the  pay- 
ment of  money,  commonly  called  a 
bank  note,  purporting  to  be  issued  on 
the  St.  Croix  Valley  Bank  for  the  pay- 
ment of  ten  dollars,  being  still  due  and 
unpaid,  of  the  value  of  ten  dollars." 
State  V.  Bond,  8  Iowa  540. 

"  Seven  %ioo  notes,  of  the  value  and 
denomination  of  %ioo  each,  consisting 
of  national  bank  notes,  national  cur- 
rency notes,  called  greenbacks,  and  all 
of  the  aggregate  value  of  $700."  State  . 
V.  Graham,  65  Iowa  617. 

''$22.join  lawful  money  of  the  United 
States,  of  the  value  of  $^22.^0."  State 
V.  Fisher,  106  Iowa  658. 

"  Money,  currency  of  the  realm,  of 
the  amount  of  ten  dollars."  Com.  v. 
Mann,  (Ky.  1890)  14  S.  W.  Rep.  685. 
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"  One  f7venfy-doll&r  note  and  one  ten- 
dollar  note,  both  of  said  notes  being  of 
the  United  States  currency  commonly 
called  greenbacks.  Said  notes  are  not 
and  were  not  before  the  grand  jury, 
and  could  nt  by  said  jury  be  had  be- 
fore it,  because  the  whereabouts  of  said 
notes  was  not  and  could  not  be  known 
to  said  jury;  therefore  said  notes  can 
not  be  more  particularly  described, 
either  as  to  their  date,  number,  or  as  to 
whether  they  belonged  to  the  class  tech- 
nically called  green  or  black  backs. 
Said  notes  were  and  are  of  the  value  of 
Jour  dollars  and  over."  Jones  v.  Com., 
13  Bush  (Ky.)  356. 

"The  sum  of  «^^/ dollars  and  mw/r/y 
cents  in  money  of  the  legal  currency 
of  the  United  States."  State  v.  Henry, 
47  La.  Ann.  1587. 

"  The  sum  of  twenty-six  dollars  in 
current  money  of  the  United  States  of 
the  value  of  S^6."  State  v.  Monroe,  30 
La.  Ann.  1241. 

^^  Ninety  dollars  in  paper  currency  of 
the  United  States  of  America."  State 
V.  Ziord,  30  La.  Ann.  867;  State  v. 
Carro,  26  La.  Ann.  377;  State  v.  Shon- 
hausen,  26  La.  Ann.  421. 

"  Seven  national  bank  bills,  each  of 
the  denomination  of  txventy  dollars  and 
of  the  value  of  twenty  dollars,  of  the 
lawful  currency  of  the  United  States; 
six  national  bank  bills,  each  of  the  de- 
nomination of  ten  dollars  and  of  the 
value  of  ten  dollars,  of  the  lawful  money 
of  the  United  States."  State  v.  Stevens, 
62  Me.  284. 

"  Divers  promissory  notes,  payable 
to  the  bearer  on  demand,  current  as 
money  in  said  commonwealth,  of  the 
amount  and  value  of  eighty  dollars,  a 
more  particular  description  of  which  is 
to  the  jurors  unknown."  Com.  v.  Gal- 
lagher, 126  Mass.  54;  Com.  v.  Jenks, 
138  Mass.  484;  Com.  v.  Butts,  124 
Mass.  449;  Com.  v.  Green,   122  Mass. 

333. 

"A  quantity  of  bank  bills  current 
within  this  commonwealth,  amounting 
together  to  one  hundred  and  fifty  dol- 
lars, and  of  the  value  of  one  hundred 
and  fifty  dollars."  Com.  v.  O'Connell, 
12  Allen  (Mass.)  451. 

"  Four  dollars  and  sixty  cents,  law- 
ful money  of  the  United  States  of 
America,  of  the  following  denomina- 
tions, to-wit:  one  /w?-dollar  bill,  two 
<»w/»-dollar  bills,  and  one  fifty-ccnx.  scrip 
and  one  ten-cenx.  scrip."  State  v.  An- 
derson, 25  Minn.  66. 

"  One  one- hundred-dollar  bank   bill, 


payable  at  the  branch  of  the  Bank  of 
Alabama  at  Mobile,  for  the  payment  of 
one  hundred  dollars  and  of  the  value 
of  one  hundred  dollars."  Greeson  v. 
State,  5  How.  (Miss.)  33. 

"  Two  bank  bills  for  the  payment  of 
two  dollars  each,  and  of  the  value  of 
two  dollars  each,  of  the  national  cur- 
rency of  the  United  States,  and  two 
United  States  treasury  notes  of  the 
value  of  two  dollars  each."  State  v. 
Gorham,  55  N.  H.  152. 

"Two  bank  bills  of  the  value  of /^« 
dollars  each,  of  the  property  oiontjohn 
Moore."  State  v.  Mahanna,  48  N.  H. 
377- 

"A  United  States  treasury  note." 
Randall  v.  State,  53  N.  T-  L.  485. 

"Written  instruments  and  certificates 
of  deposit,  issued  by  and  under  the 
authority  of  the  government  of  the 
United  States  and  called  United  States 
gold  certificates,  each  certifying  that 
there  has  been  deposited  in  the  treasury 
of  the  United  States  one  thousand  dol- 
lars in  gold,  repayable  to  the  bearer  of 
such  instrument  and  certificate  on  de- 
mand, the  same  being  then  and  there 
wholly  unsatisfied,  and  of  the  value  of 
one  thousand  dollars."  People  v.  Dunn, 
7  N.  Y.  Crim.  Rep.  173. 

"  The  sum  of  two  hundred  and  seventy - 
five  dollars  in  money,  lawful  money  of 
the  United  States  and  of  the  value  of 
two  hundred  and  seventy-five  dollars, 
of  the  property,  moneys,  goods,  chat- 
tels and  personal  property  of,"  etc. 
People  V.  Reavpy,4  N.  Y.  Crim.  Rep.  1. 

"  One  national  bank  note,  of  the  de- 
nomination oi  five  dollars;  one  treasury 
note  of  the  denomination  of  five  dol- 
lars."    State  V.  Collins,  72  N.  Car.  144. 

"  Two  five-Aoll&r  United  States  treas- 
ury notes,  issued  by  the  Treasury 
Department  of  the  United  States  gov- 
ernment for  the  payment  of  five dolla.rs 
each,  of  the  value  oi  five  dollars  each." 
State  V.  Thomason,  71  N.  Car.  146. 

"  One  promissory  note  issued  by  the 
treasury  department  of  the  govern- 
ment of  the  United  States  for  the  pay- 
ment of  one  dollar."  State  v.  Fulford, 
Phil.  L.  (61  N.  Car.)  563. 

"  One  twenty-dollar  bank  note  on  the 
State  Bank  of  North  Carolina,  of  the 
value  of  twenty  dollars,  of  the  goods 
and  chattels  of  one,"  etc.  State  v. 
Rout,  3  Hawks  (10  N.  Car.)  618. 

"  National  bank  notes,  commonly 
called  national  currency  notes,  being 
obligatory  promissory  notes  of  the 
national   currency  issue,  given  for  the 
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payment  of  money."  Hummel  v.  State, 
17  Ohio  St.  628. 

"  A  ten-do\\a.T  bill,  of  the  currency  of 
the  country,  commonly  called  paper 
money,  of  the  value  of  ten  dollars." 
State  V.  Evans,  15  Rich.  L.  (S.  Car.)  31. 

"  Ten  five-do\\a.T  bank  bills,  of  the 
value  of  Jive  dollars  each;  four  ten-doX- 
lar  bank  bills,  of  the  value  of  ten  dollars 
each;  two  twenty-dollar  bank  bills  of 
the  value  of  twenty  dollars  each." 
Pyland  v.  State,  4  Sneed  (Tenn.)357. 

"■One  bank  bill  on  the  Bank  of  Ten- 
nessee of  the  denomination  of  ten  dollars, 
and  of  the  value  of  ten  dollars,  one  ten- 
dollar  bank  note  of  the  value  of  ten  dol- 
lars, one  bank  note  on  the  Union  Bank 
in  Tennessee  of  the  denomination  of  ten 
dollars,  and  of  the  value  of  ten  dollars, 
and  one  bank  bill  of  ihc  Planters'  Bank 
in  Tennessee  of  the  denomination  of  ten 
dollars,  and  of  the  value  of  ten  dollars." 
Baldwin  v.  State,  i  Sneed  (Tenn.) 
411. 

"  One  yfz/^-dollar  bill,  in  money  of 
the  value  of  five  dollars."  Green  v. 
State,  28  Tex.  App.  493. 

"  One  twenty-dollar  hill.  United  States 
of  America  paper  currency  money,  of 
the  value  of  twenty  dollars,  a  more  par- 
ticular description  of  which  the  grand 
jury  cannot  give."  Cook  v.  State,  4 
Tex.  App.  265. 

"  Forty  dollars  of  the  current  money 
of  the  United  States,  of  the  value  of 
forty  dollars."  Goldstein  v.  State, 
(Tex.  Crim.  App.  1893)  23  S.  W.  Rep. 
686. 

"  Eighty  dollars,  of  the  current 
paper  currency  of  the  United  States 
of  America."  Morris  v.  State,  (Tex. 
Crim.  App.  1893)  20  S.  W.  Rep.  979. 

' '  Two  one-hundred-dollar  bills  and 
one  yfyVy-dollar  bill,  lawful  money  of 
the  United  States,  a  more  exact  descrip- 
tion not  being  known."  State  z*.  Burns, 
19  Wash.  52. 

"A  quantity  of  money,  of  the  value 
of  seventy-seven  dollars,"  after  verdict. 
State  v.  Henshew,  3  Wash.  12. 

"  One  United  States  note  commonly 
called  greenback  of  the  value  of  ten 
dollars,  one  United  States  note,  com- 
monly called  greenback,  of  the  value  of 
two  dollars,  t7vo  United  States  notes, 
commonly  called  greenbacks,  of  the 
value  of  one  dollar  each,  two  bills,  pur- 
porting to  be  issued  by  some  national 
bank,  so  called,  of  the  value  of  five 
dollars  each,  of  the  moneys  and  prop- 
erty of,"  etc.  McEntee  v.  State,  24 
Wis.  43. 


Illustrations  of  insufficient  descriptions 
in  indictments  for  larceny  of  bank  bills, 
treasury  notes,  etc.,  may  be  found  in 
the  following  cases:  Croker  w.  State,  47 
Ala.  53;  State  v.  Oakley,  51  Ark.  112; 
People  V.  Ball,  14  Cal.  loi;  State  v. 
Tilney,  38  Kan.  714;  Rhodus  v.  Com., 
2  Duv.  (Ky.)  159;  Brown  v.  People,  29 
Mich.  232;  Baggett  v.  State,  69  Miss. 
652;  Merrill  v.  State,  45  Miss.  651; 
Damewood  v.  State,  i  How.  (Miss.) 
262;  Hamblett  v.  State,  18  N.  H.  384; 
State  V.  Longbottoms,  11  Humph. 
(Tenn.)  39;  Lewis  v.  State,  3  Heisk. 
(Tenn.)  333;  Wofford  v.  State,  29  Tex. 
App.  536;  Jackson  v.  State,  34  Tex. 
Crim.  Rep.  90;  Caskey  v.  State,  (Tex. 
Crim.  App.  1899)  50  S.  W.  Rep.  703. 

Description  of  Coin.  —  N^ umber  of  coins 
should  be  stated.  Grant  v.  State,  55 
Ala.  201;  State  v.  Murphy,  6  Ala.  845; 
People  V.  Ball,  14  Cal.  loi;  Rhodus  v. 
Com.,  2  Duv.  (Ky.)  159;  State  v.  Long- 
bottoms,  II  Humph.  (Tenn.)  39. 

Denomination  of  coin  should  be  stated. 
Grant  v.  State,  55  Ala.  201;  State  v. 
Murphy,  6  Ala.  845;  People  v.  Ball,  14 
Cal.  loi;  State  v.  Longbottoms,  11 
Humph.  (Tenn.)  39;  Ridgeway  v.  State, 
41  Tex.  231;  Lavarre  v.  State,  i  Tex. 
App.  686. 

\rv  Louisiana,  however,  it  has  been 
held  that  the  kind  and  denomination 
of  gold  or  silver  coin  need  not  be  stated. 
State  V.  Walker,  22  La.  Ann.  425;  State 
V.  Green,  27  La.  Ann.  598. 

Current  Coin.  —  That  coin  is  of  the 
current  coin  of  the  realm  need  not  be 
alleged.  That  it  is  of  the  American 
coinage  is  sufficient.  Grant  v.  State, 
55  Ala.  201. 

It  has  been  held,  however,  that  the 
indictment  should  allege  that  the  money 
was  current  coin  of  the  United  States 
or  of  some  other  country.  Boyle  v. 
State,  37  Tex.  359. 

Lawful  Currency. — That  the  prop- 
erty stolen  was  lawful  currency  of  the 
United  States  need  not  be  stated. 
Blount  V.  State,  76  Ga.  17. 

Statutory  Provisions. — In  some  states, 
by  statute,  it  is  sufficient  to  describe 
the  coin  as  money  without  specifying 
any  particular  coin.  See  list  of  statutes 
last  cited  supra,  this  note. 

Illustrations  of  Sufficient  Descriptions. 
—  The  following  descriptions,  in  indict- 
ments, etc.,  for  larceny  of  coin,  have 
been  held  to  be  sufficient: 

' '  Ten  twenty-doMar  gold-pieces  of 
American  coinage,  ninety  dollars  of 
silver  coin,  the  description  of  which  is 
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to  the  grand  jury  unknown."  Grant 
V.  State,  55  Ala.  20i. 

"$j,  in  gold  and  silver  coin,  paper 
currency  of  the  United  States  of  Ameri- 
ca."    State  V.  Boyce,  65  Ark.  82. 

"  Fifteen  iwenty-dollai  pieces,  and 
twenty-Jive  ten-AoWdir  pieces,  and  tenfive- 
dollar  pieces  of  the  gold  coin  of  the 
United  States,  of  the  value  oi  Jive  hun- 
dred and  Jifty  dollars,"  it  not  being 
necessary  to  aver  the  value  of  each 
piece.     People  v.  Green,  15  Cal.  512. 

"  One  lot  of  silver  coin  of  the  United 
States  currency,  of  the  denomination 
of  dollars,  ^a//-dollars,  quarters,  dimes 
and  yfz'^-cent  pieces,  of  the  value  of 
twenty-Jive  dollars,  a  more  particular 
description  of  which  coin  is  to  the 
jurors  unknown."  Porter  v.  State,  26 
Fla.  56. 

^^  Two  thousand  dollars  in  gold  and 
silver  coin  of  the  value  of  two  thousand 
dollars."     Berry  v.  State,  10  Ga.  511. 

*^^  Twenty-Jive  dollars  in  money,  to 
wit:  twenty-Jive  pieces  of  current  silver 
coin  of  the  United  States,  called  half- 
dollars,  of  the  value  oi  Jijty  cents  each; 
twenty-five  pieces  of  current  silver  coin 
of  the  United  States,  commonly  called 
quarter-dollars,  of  the  value  of  twenty- 
five  cents  each;  fijty  pieces  of  current 
coin  of  the  United  States  of  the  denomi- 
nation and  value  of  five  cents  each; 
one  piece  of  current  gold  coin  of  the 
United  States,  commonly  called  half- 
eagle,  of  the  value  of  Jive  dollars;  one 
piece  of  current  gold  coin  of  the  United 
States  of  the  denomination  and  value 
of  one  dollar."  Barker  v.  State,  48  Ind. 
163. 

One  piece  of  gold  coin  of  American 
coinage  of  the  value  of  five  dollars." 
Terry  v.  State,  13  Ind.  70. 

"  Sixty  dollars,  of  the  current  gold 
coin  of  the  United  States  of  the  value 
of  sixty  dollars."  McKane  v.  State,  11 
Ind.  195. 

"  Two  United  States  gold  coins  of 
the  denomination  and  value  of  ten  dol- 
lars."    Daily  v.  State,  10  Ind.  536. 

"  Gold  and  silver  coin."  Munson  v. 
State,  4  Greene  (Iowa)  483. 

"  Divers  *  *  *  coins  of  the  United 
States,  current  as  money  in  said  com- 
monwealth." Com.  V.  Collins,  138 
Mass.  483. 

"  Copper  coin  of  the  value  of  two 
dollars  and  seventy-five  cents."  Com. 
V.  Gallagher,  16  Gray  (Mass.)  240. 

"  Sixty  silver  coins  (of  the  kind 
usually  known  as  dollars)."  Miller  v. 
People,  21  Hun  (N.  Y.)  443. 


"  Two  ten-dollar  gold-pieces.  United 
States  gold  coin,  of  the  value  and  de- 
nomination of  /^«  dollars  each."  Wells 
V.  Stale,  4  Tex.  App.  20. 

"  Three  hundred  and  ten  dollars,  law- 
ful money  of  the  United  States."  State 
V.  Blanchard,  11  Wash.  116;  State  v. 
Palmer,  20  Wash.  207. 

"  One  hundred  silver  coins,  of  the 
value  of  seventy-Jive  dollars."  U.  S.  z/. 
Barry,  4  Cranch  (C.  C.)  606. 

"  One  silver  coin  of  the  value  oi  JiJty 
cents."  U.  S.  v.  Rigsby,  2  Cranch 
(C.  C.)  364. 

Illustrations  of  insufficient  descriptions 
in  indictments,  etc.,  for  larceny  of  coin 
may  be  found  in  the  following  cases: 
State  V.  Murphy,  6  Ala.  845;  Smith  v. 
State,  33  Ind.  159;  Rhodus  v.  Com.,  2 
Duv.  (Ky.)  159;  Lord  v.  State,  20  N.  H. 
404;  State  V.  Longbottoms,  11  Humph. 
(Tenn.)  39;  Martinez  v.  State,  41  Tex. 
164. 

Ownership.  —  For  requisite  allegations 
as  to  ownership,  generally,  see  supra, 
note  2,  p.  204. 

Value  of  Money.  —  Indictment  need 
not  allege  the  value  of  the  money  stolen. 
Gady  ».  State,  83  Ala.  51;  Beckley  f. 
U.  S.,  I  Hayw.  &  H.  (D.  C.)  88;  State  t/. 
Alverson,  105  Iowa  152;  State  v.  Ziord, 
30  La.  Ann.  867;  State  v.  King,  37  La. 
Ann.  91;  People  v.  Spencer,  27  Misc. 
Rep.  (N.  Y.  County  Ct.)  491;  Warren 
V.  State,  29  Tex.  369;  Kelley  v.  State, 
34  Tex.  Crim.  Rep.  412;  Adams  v. 
Com.,  23  Gratt.  (Va.)  949.  As  the  court 
will  take  judicial  notice  that  bills  of,  the 
United  States  are,  as  a  matter  of  law, 
worth  their  face  value;  and  an  indict- 
ment alleging  the  larceny  of  '''^  eighty 
dollars  in  money  consisting  of  ten- 
dollar  bills  and  t^venty-dollar  bills,  cur- 
rency of  the  United  States  of  America, 
a  more  particular  description  of  which 
is  unknown  to  the  grand  jury,"  is  suf- 
ficient.    Gady  v.  State,  83  Ala.  51. 

A  statement  of  the  number  of  dollars 
stolen  is  an  averment  of  their  value. 
Warren  v.  State,  29  Tex.  369. 

^^  Forty  dollars  in  silver,  current 
money  of  the  United  States  of  Ameri- 
ca." sufficiently  alleges  the  value  to  be 
forty  dollars.  Kelley  v.  State,  34  Tex. 
Crim.  Rep.  412. 

It  has  been  held,  however,  that  when 
the  property  stolen  is  not  alleged  to  be 
lawful  money  or  current  coin  of  the 
United  States  or  some  other  country, 
an  averment  of  value  is  necessary. 
Lavarre  v.  State,  i  Tex.  App.  685.  And 
in  State  v.    Segermond.  40   Kan.    107, 
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it  was  held  that  an  indictment 
charging  the  larceny  or  robbery  of 
twenty-five  dollars  in  money,  without 
alleging  the  value  thereof,  was  defect- 
ive. And  in  Merwin  v.  People,  26 
Mich.  298,  it  was  held  that  ^'  one  hundred 
and  thirty-five  dollars  of  the  property, 
goods  and  chattels  of  John  C.  Con- 
nelly" without  alleging  the  value,  was 
defective. 

For  requisites  of  allegations  as  to 
value,  generally,  see  supra,  note  2,  p. 
204. 

Precedents.  —  In  Leonard  v.  State,  115 
Ala.  80,  the  indictment  charged  that 
"  Frank  Leonard  feloniously  took  and 
carried  away  from  the  storehouse  of 
James  D.  Sties,  sixty  dollars  in  United 
States  currency,  the  exact  denomina- 
tion and  description  of  which  to  the 
grand  jury  is  unknown,  of  the  value 
of  sixty  dollars,  the  personal  property  of 
James  D.  Sikes,  against  the,"  etc. 

In  Salisbury  v.  State,  6  Conn.  loi, 
an  information,  alleging  in  substance 
that  defendant,  on  the  fourth  day  of 
October,  1825,  stole  and  carried  away 
thirteen  bills  against  the  Hartford 
Bank,  each  for  the  payment  and  of 
the  value  of  ten  dollars,  issued  by  the 
president,  directors  and  company  of  the 
Hartford  Bank,  then  an  incorporated 
bank  in  this  state,  before  that  time  in- 
corporated by  the  laws  of  this  state, 
and  one  bill,  issued  by  said  bank  for 
the  payment  and  of  the  value  of  three 
dollars,  all  the  aforesaid  bills  being 
the/property  of  Seth  Booth,  was  held 
sufficient. 

In  State  v.  Patton,  i  Marv.  (Del.) 
552,  the  indictment  charged  that  de- 
fendant "  certain  paper  money,  the 
kind  of  which  is  to  the  jurors  aforesaid 
unknown,  of  the  aggregate  value  of 
one  dollar,  lawful  money  of  the  United 
States  of  America,  of  the  money,  goods 
and  chattels  of  Satnuel  Hankin,  *  *  * 
then  and  there  feloniously  did  steal, 
take  and  carry  away,"  etc. 

An  indictment  charging  substantially 
that  defendant,  on  the  29th  day  of  July, 
1878,  at  Jennings  county,  Indiana, 
divers  articles  of  personal  property, 
and  gold  and  silver  coins,  national 
bank  notes  and  United  States  treasury 
notes,  commonly  called  greenbacks, 
each  and  all  particularly  described  and 
the  values  thereof  alleged,  and  all  of 
the  aggregate  value  of  $976.40,  all  of  the 
personal  goods  and  property  of  William 
N.  Siddell,  then  and  there  being  found, 
did  feloniously   steal,    take  and  carry 


away,  contrary  to,  was  held  sufficient 
on  motion  to  quash.  Lamphier  v. 
State,  70  Ind.  317. 

In  Hart  v.  State,  55  Ind.  599,  the  in- 
dictment  charged  that  defendant  '*  did 
then  and  there  unlawfully  and  feloni- 
ously steal,  take  and  carry  away  two 
bank  bills,  of  the  denomination  of 
twenty  dollars  each,  a  more  particular 
description  of  which  said  /w^-w/y- dollar 
bank  bills  cannot  now  be  given;  said 
two  twenty-dollar  bank  bills  being 
then  and  there  of  the  value  of  twenty 
dollars  each,  and  said  two  twenty-dollar 
bank  bills  being  then  and  there  of  the 
aggregate  value  oi  /orty  dollars:  and 
one  bank  bill  of  the  denomination  of 
ten  dollars,  a  more  particular  descrip- 
tion of  which  said  ten-dollar  bank  bill 
cannot  now  be  given;  and  said  /^«- 
doUar  bank  bill  being  then  and  there 
of  the  value  of  ten  dollars,  and  all  of 
said  two  twenty-dollar  bank  bills  and 
said  /^«-dollar  bank  bill  being  then  and 
there  of  the  aggregate  value  of  fifty 
dollars,  and  said  two  twenty-dollar  bank 
bills  and  said  /t-w-dollar  bank  bill  being 
then  and  there  the  personal  property 
and  chattels  of  Jesse  S.  Davis,"  etc. 

In  Hoskins  v.  State,  27  Ind.  470,  the 
information  charged  "that  said  /saae 
Hoskins  is  now  confined  in  the  county 
jail  of  Orange  county  on  a  charge  of 
grand  larceny,  etc.  That  said  Isaac  Hos- 
kins did,  at  the  county  of  Orange,  and 
state  of  Indiana,  on  the  2gth  day  of  Octo- 
ber, 1866,  feloniously  steal,  take,  and 
carry  away  six  ^«^-dollar  bills,  com- 
monly known  as  greenbacks,  of  the 
value  of  one  dollar  each;  two  half-dol- 
lars fractional  currency  of  the  value  of 
fifty  cents  each,"  etc. 

In  State  v.  Hays,  21  Ind.  176,  the 
indictment  charged  defendant  with 
having  stolen  ^^  three  hanV.  bills  of  the 
description  and  denomination  follow- 
ing, viz:  one  five-dollar  bank  bill  on  the 
Hartford  Bank  of  Connecticut,  of  the 
value  of  five  dollars;  one  ^w^^-dollar  bill 
on  the  Bristow  County  Bank,  Taunton, 
Massachusetts,  of  the  value  of  trvo  dol- 
lars; and  one  one-dollar  bill  on  the  Mer- 
chants and  Manufacturers'  Bank,  Pitts- 
burgh, Pennsylvania,  of  the  value  of  one 
dollar,"  etc. 

In  State  v.  McAnulty,  26  Kan.  533, 
an  information  alleged  the  larceny  of 
"  sundry  silver  coins,  current  as  money 
in  the  state  of  Kansas,  of  the  aggregate 
value  of  fifty  dollars;  said  money  con- 
sisting of  five-cent  pieces  of  nickel, 
commonly  called  '  nickels; '  of  quarter- 
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■dollar  silver-pieces,  commonly  called 
'quarters;''  of  /(fw-cent  silver-pieces, 
commonly  called  'dimes'  and  'ten 
cents;'  of  i'w^-dollar  silver-pieces,  com- 
monly called  '  dollars; '  of  certain  for- 
eign coins,  of  various  denominations; 
also,  oi  one  counterfeit  or  bogus  yf/Zy- 
cent  piece,  made  out  of  copper,  brass 
and  other  metals,  and  made  to  resem- 
ble a  yf/Zy-cent  silver-piece,  with  the 
usual  stamp  of  such  silver  /talf-dollars 
or  fi/ty-cent  pieces,  of  the  value  of  ten 
cents.  But  a  more  particular  descrip- 
tion of  any  and  of  all  said  money  cannot 
be  given,  as  informant  has  no  means 
of  obtaining  such  knowledge,"  etc. 

In  Travis  v.  Com.,  96  Ky.  77,  the 
indictment  charged  that  "  the  said 
Travis  and  Hendricks  heretofore,  to  wit, 

on    the   day   of   December,    A.    D. 

189J,  in  the  county  aforesaid,  did  un- 
lawfully and  feloniously  take,  steal 
and  carry  away,  with  the  intent  to  con- 
vert to  their  own  use,  horn  J.  L.  Ewell, 
thirty  dollars  i%jo)  in  good  and  lawful 
currency  of  the  United  States  of  Ken- 
tucky, a  better  description  of  which  is 
not  here  given  because  the  same  is  to 
the  grand  jury  unknown,  said  thirty 
dollars  then  and  there  belonging  and 
was  in  the  possession  of  saidy.  L. 
Ewell,  and  the  said  Travis  and  Hen- 
■dricks  did  feloniously  convert  same  to 
their  own  use  and  deprive  the  said 
^w^// of  same,"  etc.  It  was  held  that 
the  words  "of  Kentucky"  were  mere 
■surplusage. 

In  Miller  v.  Com.,  78  Ky.  15,  the  in- 
dictment charged  that  defendants  felo- 
niously did  combine,  confederate,  and 
•conspire  to,  and  did  feloniously  steal, 
take,  and  carry  away  thirty-nine  dol- 
lars and  fifty  cents  in  money,  lawful 
currency  of  the  United  States,  the  prop- 
erty of  Alfred  Lyons,  contrary  to,"  etc. 

In  State  v.  Taunt,  16  Minn.  109,  the 
indictment  charged  that  defendant  "  did 
steal,  take,  and  carry  away  divers  and 
sundry  genuine  and  current  treasury 
notes  of  different  denominations,  is- 
sued by  the  treasury  department  of  the 
United  States,  and  divers  and  sundry 
■genuine  and  current  bank  notes  of 
different  denominations,  issued  by  dif- 
ferent and  sundry  national  banks,  or- 
ganized under  the  laws  of  the  United 
States,  all  of  which  treasury  notes  and 
bank  notes  amounted  to  the  sum  of, 
and  were  of  the  value  of,  %2SO,  and 
were  the  property  of  on^  Joseph  Smythy- 
man;  a  more  particular  description  of 
"Which  treasury  notes  and  bank  notes. 


or  of  any  or  either  of  them,  is  to  the 
said  grand  jury  unknown,"  etc.  State 
V.  Taunt,  16  Minn.  lOg. 

In  Britt  v.  State,  9  Humph.  (Tenn.) 
31,  the  first  count  of  the  indictment 
charged  that  defendant  "  with  force  and 
arms,  in  the  county  aforesaid,  one  bank 
note  of  the  value  and  denomination  of 
twenty  dollars,  payable  at  the  Bank  of 
Tennessee,  at  Nashville,  the  property  of 
Robert  S.  Phipps,  then  and  there  in  the 
possession  of  the  said  Robert  S.  Phipps, 
unlawfully  and  feloniously  did  steal, 
take,  and  carry  away,  contrary  to  the 
form  of  the  statute  in  that  case  made 
and  provided,  to  the  evil  example  of 
all  others  in  like  cases  offending,  and 
against  the,"  etc. 

In  State  f.  Jenkins,  2  Tyler  (Vt.)377, 
the  indictment  charged  that  defendant 
"  with  force  and  arms,  feloniously  took, 
stole,  and  carried  away,  one  portman- 
teau of  the  value  oi  five  dollars,  con- 
taining ^jm^  one-hundred-doWav  bill  of  the 
United  States  Branch  Bank  in  Boston, 
one  bill  of  fifty  dollars  of  the  Boston 
Union  Bank,  one  twenty-dollar  of  the 
same  bank  and  three  /^«-dollar  bills  of 
banks  unknown  to  the  jurors;  of  the 
proper  goods  and  chattels  of  one  Oliver 
Whitney,  then  and  there  being  found, 
contrary  to,"  etc. 

In  Fredrick  v.  State,  3  W.  Va.  695, 
the  indictment  charged  as  follows: 

"  1st.  That  William  Fredrick,  on  the 
i8th  day  of  December,  a.  d.  i86<!?,  feloni- 
ously did  steal,  take  and  carry  away 
four  legal  tender  notes  of  the  United 
States  of  America  for  the  payment  of 
divers  sums  of  money,  in  the  whole 
amounting  to  the  sum  of  and  of  the 
value  of /(?r/y  dollars;  a\%o  one  national 
currency  note,  payable  to  bearer  at 
the  First  National  Bank  of  Newport,  for 
the  payment  of  and  of  the  value  of  ten 
dollars;  also  divers  bank  notes  the 
number  and  character  of  which  are 
unknown,  for  the  payment  of  divers 
sums  of  money  amounting  to  the  sum 
of  and  of  the  value  of  ten  dollars  — 
and  all,  in  the  aggregate,  amounting  to 
the  sum  of  sixty  dollars. 

2d.  That  the  said  William  Fredrick, 
on  the  day  and  year  aforesaid,  feloni- 
ously did  steal,  take  and  carry  away 
divers,  to  wit:  four  other  legal  tender 
notes  of  the  United  States  of  America, 
each  one  thereof  for  the  payment  of 
and  of  the  value  of  ten  dollars,  each 
current  of  the  United  States,  and 
amounting  to  the  sum  of  forty  dollars; 
also  one  national  currency  note  on  the 
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Form  No.  12849.' 

(Precedent  in  State  v.  Boyce,  65  Ark.  82.)' 

\{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)]^ 
That  the  sa\d  Joe  Boyce,  on  the  first  day  of  October,  iS95,  in  the 
county  and  state  aforesaid,  then  and  there  being,  $3  in  the  gold  and 
silver  coin  and  paper  currency  of  the  United  States  of  America  and 
of  the  value  of  ^,  and  of  the  property  of  one  Marshall  Rogers,  then 
and  there  being  found,  unlawfully*  did  steal,  take  and  carry  away, 
against  the  [{continuing  and  concluding  as  in  Form  No.  10682). ^^ 

Form  No.  12850.* 

(Precedent  in  People  v.  Green,  15  Cal.  513.)' 

[{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *.)]^ 
That  said  Charles  Green,  on  the  ninth  day  of  December,  iS59,  at  the 
county  of  Tuolumne,  wilfully  and  feloniously  did  steal,  take,  and  carry 
away,  of  the  personal  property  of  one  Smith  Whiting,  then  and  there 
\i€\wg,  fifteen  t7iienty-do\\sLr  pieces,  and  twenty-five  /^«-dollar  pieces, 
and  ten  five-doUar  pieces,  of  the  gold  coin  of  the  United  States  of  the 
value  of  five  hundred  and  fifty  dollars,  contrary  to  [{continuing  and 
coTuluding  as  in  Form  No.  10683).  ^ 

Form  No.  12851.'' 
(Precedent  in  Beckley  v.  U.  S.,  i  Hayw.  &  H.  (D.  C.)  88.)8 

[{Commencing  as  in  Form  No.  10687,  and  continuing  down  to  *)]* 
twenty  pieces  of  the  current  silver  coin  of  Mexico,  each  of  said  pieces 
being  called  a  dollar,  and  being  of  the  value  of  one  dollar,  o/ie  piece 
of  the  current  gold  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, called  a  sovereign,  of  the  value  oi  four  dollars  and  eighty-five 
cents,  and  divers  pieces  of  the  silver  coin  of  the  United  States,  of 
divers  sizes  and  denominations,  some  of  the  last-mentioned  pieces 
being  called  fifty  cents  each,  some  of  the  last-mentioned  pieces  being 

First  National  Bank  of  Newport,  for  the  []  will  not  be  found   in   the  reported 

payment  of  and  of  the  value  of  ten  dol-  case. 

lars,  amounting  in  the  aggregate  to  the  4.  TTnlawftdly.  —  Petit  larceny   being 

sum  oi  fifty  dollars.  a  misdemeanor  under  the  statute,   an 

3d.  That  the  said  William  Fredrick,  indictment  for  that  offense  need  not  al- 

on  the  day  and  year  aforesaid,  feloni-  lege   that  the   stealing  was  felonious, 

ously  did  steal,  take  and  carry  away  State  v.  Boyce,  65  Ark.  82. 

divers,  to  wit:  four  United  States  notes,  5.  California.  —  Pen.  Code  (1897),  §§ 

commonly  called  greenbacks,  and  pay-  487,  967.     See  also  list  of  statutes  cited 

able    to    bearer,    for    divers    sums    of  supra,  note  4,  p.  239;  and,  generally, 

money,    in    the    whole    amounting   to  supra,  note  3,  p.  240. 

the  sum  of  and  of  the  value  oi  forty  6.  This  indictment  was  held  sqflScient 

dollars."  on  demurrer. 

1.  Arkansas. —  Sand.  &  H.  Dig.  (1894),  7.  District  of  Columbia.  —  Comp.  Stat. 
§  1704.  See  also  list  of  statutes  cited  (1894),  c.  16,  |§  41,  59.  See  also  list  of 
supra,  note  4,  p.  239;  and,  generally,  statutes  cited  supra,  note  4,  p.  239;  and, 
supra,  note  3,  p.  240.  generally,  supra,  note  3,  p.  240. 

2.  A  ruling  of  the  trial  court  in  sus-  8.  A  motion  in  arrest  of  judgment, 
taining  a  demurrer  to  this  indictment  on  the  ground  that  the  indictment  did 
was  reversed,  the  appellate  court  hold-  not  allege  the  ownership  of  the  prop- 
ing  that  the  indictment  was  sufficient,  erty   or   the   value   thereof,  was   over- 

3.  The  matter  to  be  supplied  within  ruled. 
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called  twenty-five  cents  each,  and  divers  pieces  of  the  silver  coin  of 
divers  foreign  countries,  some  of  the  last-mentioned  pieces  being 
called  twelve- and-a-half  cents  each,  and  some  of  the  said  last-men- 
tioned pieces  being  called  six-and-a- quarter  cents  each;  the  aforesaid 
divers  pieces  of  the  silver  coin  of  the  United  States  of  divers  sizes 
and  denominations,  and  the  aforesaid  divers  pieces  of  silver  coin  of 
divers  foreign  countries,  being  together  of  the  value  of  one  hundred 
dollars  and  fifteen  cents,  of  the  goods  and  chattels  of  one  Richard 
Lea,  then  and  there  being,  feloniously  did  steal,  [take  and  carry- 
away,  against  the  {continuing  and  concluding  as  in  Form  No.  10681^.^ 

Form  No.  12852.* 

(Precedent  in  Daily  v.  State,  10  Ind.  536.)*. 

^Commencement  as  in  Form  No.  10692.')^ 

The  grand  jury  of  the  state  of  Indiana,  impanneled,  charged  and 
sworn  to  inquire  in  and  for  the  body  of  Hendricks  county,  upon  their 
oath  present,  that  William  C.  Daily,  on  the  tenth  day  of  January, 
eighteen  hundred  and  fifty-seven,  at  and  in  the  county  of  Hendricks 
and  state  of  Indiana,  did  then  and  there  feloniously  steal,  take  and 
carry  away,  t-ivo  United  States  gold  coins  of  the  denomination  and 
value  of  ten  dollars,  ten  United  States  gold  coins  of  the  denomination 
and  value  oi  five  dollars,  and  ten  United  States  gold  coins  of  the 
denomination  and  value  oi  two  dollars  ^.ndi  fifty  cents  each,  —  alto- 
gether of  the  aggregate  value  of  eighty-five  dollars,  —  the  personal 
goods  and  property  of  Henry  Carter;  contrary  to  \fcontinuing  and  con- 
cluding as  in  Form  No.  10692).y 

Form  No.  12853.* 

(Precedent  in  State  v.  Jarrett,  46  Kan.  755.)' 

[(Commencement  as  in  Form  No.  1069Ji)'Y  one  Starling  Jarrett, 
whose  true  name  is  to  me  unknown,  did  then  and  there  unlawfully 
and  feloniously  steal,  take  and  carry  away,  one  twenty-doWar  paper 
currency  bill,  current  as  money  of  the  United  States,  of  the  value  of 
^0;  one  ten-doWar  paper  currency  bill,  current  as  money  of  the 
United  States,  of  the  value  of  $10-,  one  five-doWar  paper  currency  bill, 
current  as  money  of  the  United  States,  of  the  value  of  %5;  one  one- 
dollar  gold  coin  currency  piece,  current  as  money   of  the  United 

1.  The  matter  supplied  and  to  be  same  as  to  say  gold  coin  of  the  United 
supplied  within  [  ]  will  not  be  found  in  States,  and  that  the  court  will  presume 
the  reported  case.  that  a  United  States  gold  coin  of  the 

2.  Indiana.  —  Horner's  Stat.  (i8g6),  denomination  and  value  of  ten  dollars 
§  1809.     See  also  list  of  statutes  cited  is  an  eagle. 

supra,  note  4,  p.   239;    and,    generally,  4.    Kansas.  —  Gen.    Stat.    (1897),    c. 

supra,  note  3,  p.  240.  100,    §   82.       See   also   list  of   statutes 

3.  A  motion  to  quash  this  indictment  cited  supra,  note  4,  p.  239,  and,  gener- 
because  in  describing  the    coin  it  did  ally,  supra,  note  3,  p.  240. 

not  state  it  as  so  many  pieces  of  the  6.  In  this  case  the  defendant  waived 

current  gold  coin  of  the  United  States  a  preliminary  examination  upon  com- 

of  America,  called  eagles,  ^a//"-eagles  plaint  and  warrant.     The  information 

and  ^war^^r-eagles,  etc.,  was  overruled,  charged  the  larceny  of  the  pocket-book 

the  court   holding   that  to  say  United  and  promissory  note  in  addition  to  the 

States   gold   coin   is   substantially    the  offense  named  in  the  warrant  and  com- 
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States,  of  the  value  of  %1\  one  leather  pocket-book,  of  the  value  of 

50   cents;    one  promissory  note,   dated day  of  ,    1890, 

made  payable  to  Dawson  Brown  or  bearer,  for  ^-5,  and  signed  by 

Rodgers,  of  the  value  of  $25.  •  A  more  minute  or  particular 

description  of  said  personal  property  cannot  be  given  for  want  of 
knowledge  of  such  minute  or  particular  description — all  of  the 
aggregate  value  of  $61.50,  and  the  property  of  Dawson  Brown\  con- 
trary to  [(^continuing  and  concluding  as  in  Form  No.  1069 J^^.^- 

Form  No.  12854.' 

(Precedent  in  Dean  v.  State,  2  Sraed.  &  M.  (Miss.)  202.) 
(Commencing  as  in  Form  No.  10702,  and  continuing  down  to  *),  with 
force  and  arms,  four  ten-do\\B.x  notes  of  the  Commercial  Bank  at 
Manchester,  of  the  value  oi  forty  dollars,  and  two  five-doWsir  notes  of 
the  Commercial  Bank  at  Manchester,  of  the  value  of  ten  dollars,  one 
fifty -doWdir  note  of  Xh^  Mississippi  Union  Bank,  oi  the  value  oi  fifty 
dollars,  of  the  goods  and  chattels  of  Thomas  J.  Scott  dixxd  John  D. 
Scott,  then  and  there  being  found,  feloniously  did  take,  steal,  and, 
carry  away,  contrary  to  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Mississippi. 

Charles  T.  Flusser^ 
District  Attorney,  First  Judicial  District. 
Prosecutor  for  the  State,  Thomas  J.  Scott. 

Form  No.  12855.^ 

(Commencing  as  in  Form  No.  10716,  and  continuing  down  to  *)  one  bank 
note  for  the  payment  of  five  dollars  and  of  the  value  of  five  dollars, 
then  and  there  being  found,  and  then  and  there  the  property  of 
Richard  Roe,  then  and  there  feloniously  did  steal,  take  and  carry 
away,  contrary  (continuing  and  concluding  as  in  Form  No.  10716'). 

Form  No.  12856.* 

(Precedent  in  Hite  v.  State,  9  Yerg.  (Tenn.)  358.)* 
[(Commencing  as  in  Form  No.  10720,  and  continuing  dchvn  to  *)]^ 
with  force  and  arms,  at  the  county  aforesaid,  unlawfully  and  feloni- 
ously did  steal,  take  and  carry  away,  one  bank  note  of  the  Planters' 
Bank  of  Tennessee,  payable  on  demand  at  the  Mechanic  s  and  Trader's 
Bank  at  New  Orleans,  of  the  value  and  denomination  of  five  dollars, 
the  bank  note,  personal  goods  and  chattels  oi  John  B.  Hall,  Samuel 
S.  Hall  and  Andrew  J.  Blackemore,  traders  and  merchants  under  the 
name  and  style  of  Hall,  Blackemore  (5r»  Co.,  then  and  there  being 
found,  contrary  to  [(continuing  and  concluding  as  in  Form  No.  10720).]^ 

plaint.     For  that  reason  judgment   of  3.  Pennsylvania.  —  Bright.  Pur.  Dig. 

conviction    was    reversed   and   a    new  (1894),  p.  515,  §  254.     See   also  list   of 

trial  ordered.  statutes   cited   supra,    note  4.    p.    239; 

1.  The  matter  to  be  supplied  within  and,  generally,  supra,  note  3,  p.  240. 

[  ]   will  not  be  found  in   the  reported  4.   Tennessee.  —  Code  (1896),   §   6556. 

case.  See   also  list   of  statutes   cited   supra, 

2.  Mississippi.  —Anno.  Code  (1892).  note '4,  p.  239;  and,  generally,  supra, 
§  1 176.     See  also  list  of  statutes  cited  note  3,  p.  240. 

supra,  note  4,  p.  239;  and,  generally,  6.  The  indictment  in  this  case  was 
supra,  note  3,  p.  240.  held  sufficient. 
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Form  No.  12857.' 

(Precedent  in  Adams  v.  Com.,  23  Gratt.  (Va.)  949.)' 
[(^Commencing  as  in  Form  No.  1072 Jf,  and  continuing  down  to  *)]3 
divers,  to  wit:  fourteen  bank  notes  for  the  payment  of  divers  sums 
of  money,  in  the  whole  amounting  to  the  sum  of  seventy  dollars,  the 
property  and  bank  notes  oi  Philip  Coleman.,  then  and  there  being,  the 
said  sum  of  seventy  dollars  secured  and  payable  by  and  upon  the  said 
bank  notes,  being  then  and  there  due  and  unsatisfied  to  the  said 
Philip  Coleman,  and  seventeen  pieces  of  silver  coin  current  in  this  com- 
monwealth, and  called  half-doWars,  of  the  value  of  fifty  cents  each; 
and  tiventy-three  pieces  of  silver  coin  current  in  this  commonwealth, 
called  ^«ar/^r-dollars,  of  the  value  of  twenty-five  cents  each;  each  oif 
the  moneys,  property,  and  coin  of  the  said  Philip  Coleman  then  and 
there  being,  feloniously  did  steal,  take,  and  carry  away;  against  the 
[(continuing  and  concluding  as  in  Form  No.  107 2 ^).^^ 

Form  No.  12858.* 

(Precedent  in  State  v.  Palmer,  20  Wash.  207.)* 

[(Commencing  as  in  Form  No.  1081)2,  and  continuing  down  to  *)]^  the 
personal  goods  and  property  of  one  Ebert  Ora,  consisting  of  one  hundred 
and  ninety-five  ($195.00)  dollars  in  lawful  money  of  the  United  States, 
the  same  being  of  the  value  oi  one  hundred  and  ninety-five  ($195.00^ 
dollars  in  lawful  money  of  the  United  States,  she,  the  said  Georgia 
Palmer,  then  and  there  being,  did  then  and  there  unlawfully,  wil- 
fully and  feloniously  take,  steal  and  carry  away,  contrary  to  [(con- 
tinuing and  concluding  as  in  Form  No.  108 Jf2).  ^ 

Form  No.  12859.* 

(Precedent  in  Baker  v.  State,  88  Wis.  144.)' 

{(Commencement  as  in  Form  No.  1081ij3.y\^ 
,  Richard  Sleight,  district  attorney  of  As  Aland  county,  hereby  inform 
the  court  that  on  the  20th  day  of  September,  a.  d.  i8^9,  at  the  town 
of  Vaughn  in  said  county,  Phelps  Hill,  alias  Phelps  Perrin,  and 
Edward  W.  Baker  did  forty  thousand  six  hundred  and  eighty  dollars 
(%}fi,680'),  lawful  money  of  the  United  States,  of  the  value  oi  forty 
thousand  six  hundred  and  eighty  dollars  (^Jf.0,680),  twenty -six  thousand 
seven  hundred  dollars  ($26,700)  oi  which  said  money  was  the  money  and 
property  of  the  Ashland  Iron  Mining  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  Michigan,  and 

1.  Virginia.  —  Code  (18S7),  §  3708.  note  4,  p.  239;  and,  generally,  supra. 
See  also  list  of  statutes  cited  supra,  note     note  3,  p.  240. 

4,  p.  239;   and,  generally,  supra,  note        5.  The  action  of  the  lower  court  in 

3,  p.  240.  sustaining  a  demurrer  to  this  informa- 

2.  It  was  held  that  no  error  was  com-  tion  was  reversed  and  the  cause  re- 
mitted by  the  trial  court  in  overruling  manded  with  direction  to  overrule  the 
the  motion  to  quash  this  indictment.  demurrer. 

3.  The  matter  to  be  supplied  within  6,  Wisconsin. — Stat.  (1S98),  §  4415. 
[  ]  will  not  be  found  in  the  reported  See  also  list  of  statutes  cited  supra,  note 
case.  4,  p.   239;   and,  generally,  supra,  note 

4.  Washington.  —  Ballinger's    Anno.  3,  p.  240. 

Codes   &   Stat.   (1897),    §§   71 11,  6859.         7.   The  form  given  in  the  text  is  the 
See  also  list  of  statutes  cited  supra,     second  count   in    the    information  as 
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thirteen  thousand  nine  hundred  and  eighty  dollars  ($13,980^  of  which 
said  money  was  the  money  and  property  of  the  Germania  Iron  Mining 
Company,  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  Wisconsin,  all  of  which  said  money  was  then  and  there 
found,  feloniously  steal,  take,  and  carry  away,  against  the  {continuing 
and  concluding  as  in  Form  No.  108 JfS). 

XI.  Of  NEWSPAPERS. 

Form  No.  i286o.> 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully  steal,  take  and  carry  away  a  certain  newspaper,  to  wit,  the 
Carrollton  Daily  Times,  from  the  door  of  the  house  of  Richard  Roe,  in 
said  city  of  Carrollton,  in  said  county  and  state,  at  which  place  said 
paper  had  been  left  by  the  carrier  thereof,  for  said  Richard  Roe,  said 
paphsr  being  then  and  there  the  property  of  and  belonging  to 
said  Richard  Roe  {ox  to  William  West,  the  publisher  thereof  ^,^  contrary 
to  {continuing  and  concluding  as  in  Form  No.  10691). 

XII.  Of  oysters.3 

Form  No.  12861.^ 

(Precedent  in  State  v.  Tayler,  13  R.  I.  541.)* 
[{Commencement  as  in  Form  No.  101  liy^  that  John  Tayler,  yeoman^ 
John  J.  Tayler,  yeoman,  and  John  James  Thomas  Galligan,  yeoman, 
all  of  Providence,  in  said  county,  on  the  16th  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one,  with 
force  and  arms,  at  a  certain  place  in  the  waters  of  Narragansett  Bay, 
being  the  public  waters  within  the  jurisdiction  of  said  County  of 
Providence,  three  bushels  of  oysters,  of  the  value  of  one  dollar  and 
fifty  cents  per  bushel,  from  the  private  oyster  bed  of  one  James  R. 
Wilcox  there  situate,  wrongfully  did  take  and  carry  away,  against 
the  form  [{continuing  and  concluding  as  in  Form  No.  107 17). \^ 

amended,  upon  which  a  judgment  of        Beqnisites  of  Indictment,  etc.,  Generally, 

conviction  was  affirmed.  — For  the  formal  parts  of  an  indictment 

1.  Illinois.  — Starr  &  C.  Anno.  Stat,  or  information  in  a  particular  jurisdic- 
(1896),  c.  38,  par.  317.  tion   see    the  titles    Indictments,  vol. 

2.  Ownership.  —  It  shall  be  sufficient  9,  p.  615;  Informations  in  Criminal 
to  allege  the  property  to  be  in  the  pub-  Cases,  vol.  9,  p.  768. 

lisher  or  in   the  person   for   whom  the         See    also,    generally,    supra,  note    2, 

newspaperor  periodical  was  left.     Starr  p.  204. 

&  C.  Anno.  Stat.  111.  (1896),  c.  38,  par.        Ownership  of  oysters  need  not  be  alleged. 

317.  State  V.  Tayler,  13  R.  I.  541.     Or  that 

3.  For  statutory  provisions  relating  to  they  were  reclaimed  or  had  been  placed 
the  larceny  of  oysters  see:  in  the  possession  of  the  owner.     State 

Alabama. — C rim.  Code (1896),  §  5060.  v.  Taylor,  27  N.  J.  L.  117. 
Ddaware.  —  Laws (1893),  c.  653,  §  5.  4.  Rhode  Island.  —  Gen.  Laws  (1896), 

Florida.  —  Rev.  Stat.  (1892),  §2447.  c.  171,  §§34,35-     See  also,  generally, 

Mississippi.  —  Anno.  Code   (1892),    §  supra,  note  3,  this  page. 

3088.  6.  It  was  held  that  this  indictment 

New  fersey.  —  Gen.    Stat.    (1895),    p.  charged  the  offense  in  the  language  of 

1075.  §  I40-  the  statute  and  was  sufficient. 
Rhode    Island.  —  Gen.    Laws    (1896),         6.  The  matter  to  be  supplied  within 

c.  171,  §  34  ''  ^tq.  [  ]  will  not  be  found  in  the  reported  case. 
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XIII.  OF  PROPERTY  PART  OF  THE  REALTY.* 
1.  WaFrant.2 

Form  No.  i  2  8  6  2  .» 

{Commencing  as  in  Form  No.  12798,  and  continuing  down  to  *)  did 
feloniously  sever  from  the  dwelling-house  of  him,  the  said  Richard 
Roe,  a  large  quantity  of  lead,  the  property  of  the  said  Richard  Roe,  of 
the  value  of  ^/v  dollars,  and  then  and  there  did  feloniously  take, 
steal,  and  carry  away  the  said  lead:  These  are  {continuing  and  con- 
cluding as  in  Form  No.  12798'). 

2.  Indictment  or  Information.* 

Form  No.  12863.* 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully  steal,  take  and  carry  away,  from  the  house  of  one  Richard 
Roe,  a  certain  faucet,  then  and  there  the  property  of  and  belonging 
to  the  said  Richard  Roe,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10691). 

Form  No.  12864.* 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully  break  and  enter  the  close  of  one  Richard  Roe,  with  the 


1.  Statutory  provisions  relating  to  the 
larceny  of  property  part  of  the  realty 
exist  in  the  following  states: 

Arizona.  —  Pen.  Code  (1887),  §  773. 

California.  —  Pen.  Code  (1897),  §  495. 

Delaware.  —  Rev.  Stat.  (1893),  p.  938, 
c.  128,  §  17. 

Georgia.  — 3  Code  (1895),  §§  169,  170. 

Idaho.  —  Rev.   Stat.  (1887),  §  7056. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  316,  319. 

Kansas.  —  Gen.  Stat.  (1897),  c.  loo, 
§87. 

Maryland.  —  Pub.  Gen.  Laws  (18S8), 
art.  27',  §  167. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  ^  27. 

Minnesota.  —  Stat.  {1894),  §  6719. 

Mississippi. — Anno.  Code  (1892),  § 
1178. 

Missouri.  — Rev.  Stat.  (1889),  §  3546. 

Montana.  —  Pen.  Code  (1895),  ^  892. 

Nevada.— Gen.  Stat.  (1885),  §§  4845. 
4846. 

AVw  Hampshire.  —  Pub.  Stat.  (1891), 
c.  275,  §  12. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1073.  §1  131.  132:  p.  1075,  §§  142, 
144. 

New  York.— Coo]i!s  Pen.  Code  (1898), 
§  537- 

N^orth  Dakota.  —  Rev.  Codes  (1895), 
§  7456. 


Oklahoma.  — Stat.  (1893),  §  2381. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  515.  §  257. 

South  Carolina. —  Crim.  Stat.  (1S93), 
§160. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6791. 

Utah.  —  Rev.  Stat.  (1898),  §  4366. 

Vermont.  —  Stat.   (1894),  §  4946. 

Virginia.  —  Code  (1887),  §  3710. 

West  Virginia.  —  Code  (1891),  c.  145, 

§17. 

Wisconsin. —Sta.t.  (1898),  §  4415*. 

2.  Warrant.  —  See,  generally,  supra, 
note  9,  p.  202. 

3.  See,  generally,  supra,  note  9,  p. 
202;  and  also  list  of  statutes  cited 
supra,  note  i,  this  page. 

4.  Beqnisites  of  Indictment,  etc.  —  For 
the  formal  parts  of  an  indictment  or 
information  in  a  particular  jurisdiction 
see  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768. 

See  also,  generally  supra,  note  2. 
p.  202;  and  list  of  statutes  cited  supra, 
note  I.  this  page. 

6.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  316.  See  also,  gener- 
ally, note  4,  this  page. 

6.  Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  319.  See  also,  gener- 
ally, supra,  note  4,  this  page. 
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intent  to  steal,  and  did  then  and  there  take  and  carry  away,  against 
the  will  of  the  said  Richard  Roe,  a  certain  windmill  annexed  to  the 
land  of  the  said  Richard  Roe,  of  the  property  of  and  belonging  to 
the  said  Richard  Roe,  of  the  value  of  Jive  hundred  dollars,  contrary 
to  (continuing  and  concluding  as  in  Form  No.  10691). 

Form  No.  12865.' 

(Mass.  Stat.  (1899),  p,  427,)* 

(Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
John  Doe,  by  a  trespass,  with  intent  to  steal,  did  take  and  carry 
away  from  the  realty,  to  wit,  from  the  building  of  Richard  Roe,  in 
said  Boston,  ten  pounds  of  lead  pipe,  each  of  the  value  of  ten  cents, 
of  the  property  of  Richard  Roe,  against  his  will,  the  said  lead  pipe 
being  annexed'  to  and  a  part  of  said  building,  (continuing  and  con- 
cluding as  in  Form  No.  12811). 

Form  No.  12866.* 

(Commencing  as  in  Form  No.  10726,  and  continuing  down  to  *)  did 
feloniously  sever  from  the  dwelling-house  of  ont  Richard  Roe  a  large 
quantity  of  lead,  the  property  of  Richard  Roe,  of  the  value  of  one 
hundred  dollars,  and  then  and  there  did  feloniously  take,  steal  and 
carry  away  the  said  lead  so  severed  as  aforesaid,  against  the  (con- 
tinuing and  concluding  as  in  Form  No.  10726). 

XIV.  Of  Public  Records.* 

I.Massachusetts.  —  Pub.  Stat.  (1882),         Minnesota.  — Stat.    (1894),    §§    6369, 

c.    203,    §    27.      See    also,    generally,  6713. 
supra,  note  4,  p.  253.  Mississippi. — Anno.   Code    (1892),  § 

2.  See  supra.  Form    No.    12811,  and  11 79. 

notes  thereto.  Missouri.  —  Rev.  Stat.  (1889),  §§  3542, 

3.  West   Virginia.  —  Code    (1891),    c.     3543. 

145,  §  17.     See  also,  generally,  supra,  Nebraska. — Comp.    Stat.    (1899),  §§ 

note  4,  p.  253.  4222,  4223. 

4.  Statutory  provisions  relating  to  the  Neio  Hampshire.  —  Pub.   Stat.  (1891), 
larceny  of  public  records  exist  in  these  c.  275,  §  9. 

states:  New    York.  —  Cook's    Pen.    Code 

Arizomi.  —  'P&n.  Code  (1887),  §§  178,  (1898),  p  531. 

179.  A^(7rM  Car^//«a.  —  Code  (1883),  1 1071. 

California.  —  Pen.    Code   (1897),    §§  North  Dakota.  —  Rev.  Codes    (1895), 

"3.  114-  §  6959. 

Colorado. — Mills' Anno.  Stat.  (1891),  Oklahoma.  —  Stat.    (1893),    §§    I985, 

§  1276.  1986. 

Idaho.  —  Rev.  Stat.   (1887),  §§  6464,  Oregon.  —  Hill's  Anno.  Stat.  (1892), 

6465-  §  1853. 

Illinois.  —  Starr   &    C.    Anno.    Stat.  South  Dakota.  —  Dak.    Comp.    Laws 

(1896),  c.  38,  par.  320.  (1887),  ?g  6348,  6349. 

Indiana.  —  Horner's  Stat.   (1896),  §§  Tennessee.  —  Code   (1896),    §§    6557, 

1937,  1938.  6566,  6567. 

Kansas. — Gen.    Stat.   (1897),  c.  100,  Texas.  —  Pen.  Code  (1S95),  art.  875. 

§§91.92.  Utah.  —  Rtv.    Stat.   (1898),   §   4119, 

Kentucky.  —  Stat.  (1894),  §  I197.  4120. 

Michigan.  —  Comp.   Laws  (1897),  §§  Eeqtiisites   of  Indictment,   etc.  —  For 

I1361,  11553  et  seq.  the    formal   parts  of  an  indictment  or 
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1.  In  General. 

Form  No.  12867.' 

(^Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  feloniously  steal,  take  and  carry  away  from  the  office 
of  the  collector  of  the  township  of  Mount  Vernon,  in  said  county  of 
Fosey,  a  certain  record,  to  wit,  the  collector's  book  of  said  township 
of  Mount  Vernon,  in  said  county  of  Fosey,  for  the  taxes  of  the  year 
\%98,  contrary  to  {continuing  and  concluding  as  in  Form  No.  10692). 

Form  No.  12868.* 

(Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  did 
unlawfully  take  into  his  possession,  and  wilfully  carry  away,  from  the 
office  of  the  register  in  chancery  of  the  Circuit  Court  of  the  county 
of  Montcalm,  without  the  knowledge  and  consent  of  any  person  having 
lawful  control  and  custody  thereof,  certain  public  records  belonging 
to  the  people  of  the  state  of  Michigan,  to  wit,  an  enrolled  decree, 
containing  the  bill  of  complaint,  pleadings  and  other  papers  filed  in 
and  belonging  to  a  certain  cause  theretofore  determined  in  the  Cir- 
cuit Court  for  said  county  of  Montcalm,  in  chancery,  wherein  William 
West  was  complainant  and  said  John  Doe  was  defendant,  said  enrolled 
decree  being  lawfully  in  the  office  of  the  register  of  said  court  and  in 
the  possession  and  custody  and  under  the  control  of  Calvin  Clark, 
then  and  there  being  the  clerk  of  said  county  of  Montcalm  and  regis- 
ter in  chancery  of  said  Circuit  Court  for  the  said  county  of  Montcalm, 
in  chancery,  against  the  (continuing  and  concluding  as  in  Form  No. 
10700). 

Form  No.  12869.' 

(Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  a  cer- 
tain writ  of  execution  against  him,  the  said  John  Doe,  for  the  sum  of 
one  hundred  and  seventy-one  dollars  and  three  cents,  issued  by  the  said 
Superior  Court  for  said  county  of  Wake,  and  belonging  to  the  said 
Superior  Court  for  the  said  county,   in  the  office  of  the  clerk   of 

information  in  a  particular  jurisdiction  State  v.  McLeod,  5  Jones  L.  (50  N.  Car.) 

see  the  titles  Indictments,  vol.  9,  p.  318. 

615;  Informations  in  Criminal  Cases,  1.  Indiana.  —  Horner's  Stat.  (1896),  § 

vol.  9,  p.  768.  1937.     See  also,  generally,  supra,  note 

See   also,    generally,   supra,   note   2,  4,  p.  254. 

p.  204.  2.  Michigan.  —  Comp.    Laws    {1897), 

Description  of  Becord.  —  The  descrip-  §   11 361.     See  also,   generally,   supra, 

tion  must  be  sufficient  to  identify  the  note  4,  p.  254. 

property,  although  a  particular  descrip-  This  indictment   is  based  upon  the 

tion  is  not  required.     State  v.  McLeod,  facts  in  People  v.  Bussey,  82  Mich.  49, 

5  Jones  L.  (50  N.  Car.)  318.  in    which   case   it   was    held    that   the 

A  certain  writ  of  fi.  fa.  belonging  to  offense  was  properly  charged,  and  that 

the    superior    court   is   not   sufficient,  it  was  unnecessary  to  allege  that  the 

State  V.  McLeod,  5  Jones  L.  (50  N.  Car.)  record  was  of  the  property  of  the  state, 

318.  the   statute    expressly    making   it   so, 

A  certain  process  of  and  belonging  to  and  such   allegation   would  be  super- 

the  superior  court  is  too  vague.     State  fluous. 

V.  McLeod,  5  Jones  L.  (50  N.  Car.)  318.  8.  North    Carolina.  — Code  (1883),   ^ 

A  certain  record  of  and  belonging  to  X071.     See  also,  generally,  supra,  note 

the    superior  court   is    too   indefinite.  4,  p.  254. 
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said  court  then  and  there  being,  then  and  there  unlawfully  and  feloni- 
ously did  steal,  take  and  carry  away,  against  the  {continuing  and  con- 
cluding as  in  Form  No.  10111). 

Form  No.  i287o.> 

{Commencement  as  in  Form  No.  10721)  did  then  and  there  fraudu- 
lently take  and  carry  away  from  the  clerk's  office  of  the  District 
Court  of  said  county  of  Freestone  (or  from  the  lawful  possession  of 
John  Doe,  naming  the  person  having  the  lawful  custody  thereof)  a 
certain  record-book  {describing  it)  (or  filed  paper,  describing  it), 
which  said  record-book  {ox  filed  paper)  was  lawfully  deposited  in  said 
office,  with  the  intent  to  destroy,  suppress,  alter,  conceal  and  dispose 
of  said  record-book  {ox  filed  paper)  so  as  to  prevent  the  lawful  use  of 
said  record-book  {ox  filed  paper),  against  the  {continuing  and  concluding 
a  9  in  Form  No.  10721). 

2.  By  Officer. 

Form  No.  i  2  8  7  i  .* 

{Commencement  as  in  Form  No.  10691)  that  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  at  the  city  of  Carrollton,  in  said  county,  Calvin  Clark 
being  then  and  there  clerk  of  the  Circuit  Court  of  said  county  of 
Greene,  did  feloniously  steal,  take  and  carry  away  a  certain  record, 
to  wit,  an  indictment  in  a  certain  case  then  pending  in  said  court,  in 
which  said  case  the  people  of  the  state  of  Illinois  were  plaintiffs  and 
William  West  was  defendant,  contrary  to  {continuing  and  concluding 
as  in  Form  No.  10691). 

XV.  OFTIMBER.3 

Form  No.  12872.* 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  52.)* 

1.  Texas.  —  Pen.  Code  (1895),  art.  See  also,  generally,  supra,  note  2, 
875.     See   also,  generally,  supra,  note     p.  204. 

4,  p.  254.  Sufficient  Description.  —  "A  large  stick 

2.  Illinois. — Starr  &  C.  Anno.  Stat,  of  square  timber  of  the  value  oi  fifty 
(1896),  c.  38,  par.  320.  See  generally,  dollars,  the  personal  property  of  Mrs. 
supra,  note  4,  p.  254.  Nancy  George,"  is  sufficient.     Morning- 

3.  For  statutory  provisions  relating  to  star  v.  State,  55  Ala.  148. 

the  larceny  of  timber  see:  Precedent. —  In  Brown    v.  State,   100 

Alabama.  —  Crim.    Code    (1896),   §§  Ala.  92,  the   indictment   charged  that 

5049,  5050.  "yiaw^j  j9r<7a;«  knowingly,  wilfully  and 

Idaho.  —  Rev.  Stat.  (1887),  §  7060.  without  the  consent  of  the  owners  en- 

Kentucky.  —  Stat.  (1894),  §  1 201.  tered  upon  the  land  of  Fannie  Engle- 

Louisiana.  —  Rev.  Laws  (1897),  ^  817.  hardt  and  Mattie  Englehardt  and  cut  and 

North  Carolina.  —  Code  (1883),  §  1070.  carried  off  timber  of  the  value  of  less 

Ohio.  —  Bates'  Anno.  Stat.  (1897),    §  than  twenty  five  dollars,   against  the," 

4364-59.  etc. 

Beqnisites  of  Indictment,  etc.,  Generally.  4.  Alabama.  —  Crim.  Code  (1896),  §§ 

—  For  the  formal   parts  of  an    indict-  5049,  5050.     See  also,  generally,  supra, 

ment   or   information    in    a    particular  note  3,  this  page. 

jurisdiction  see  the  titles  Indictments,  6.  Statutory  Forms  Sufficient.  —  An  in- 

vol.  9,  p.  615;  Informationsin Criminal  dictment  drawn  in  the  form  prescribed. 

Cases,  vol.  9,  p.  768.  by  the  code,   charging  the  defendant 
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{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe,  knowingly,  willfully,  without  the  consent  of  the  owner,  entered 
upon  the  land  of  Richard  Roe,  and  cut  and  carried  off  timber  (or 
rails,  as  the  case  may  be)  of  the  value  of  twenty-five  dollars  or  more, 
against  {continuing  and  concluding  as  in  Form,  No.  10680). 

XVI.  Of  WATER.i 

Form  No.  12873.* 

{Commencement  as  in  Form  No.  10683.) 

John  Doe  \^  accused  by  the  grand  jury  of  the  said  city  and  county 
of  San  Francisco,  by  this  indictment,  of  the  crime  of  fraudulently 
taking  water  from  main,  committed  as  follows:  The  ssLxd  John  Doe,  on 
the  first  day  oi  /atiuary,  a.  d.  18PP,  in  the  said  city  and  county  of  San 
Francisco,  with  intent  to  injure  and  defraud  the  Spring  Valley  Water- 
works, a  corporation  duly  organized  under  the  laws  of  the  state  of 
California  and  existing  therein,  without  the  knowledge  of  the  owners, 
and  with  intent  to  evade  payment  for  the  water  taken  thereby,  made 
connections  with  an  instrument  and  maintained  the  same,  with  cer- 
tain mains  and  service  pipes  of  the  said  Spring  Valley  Waterworks  for 
the  purpose  of  taking  water  therefrom  for  the  supply  of  certain  tanks 
and  waterworks  kept  and  maintained  by  said  John  Doe,  contrary  to 
{continuing  and  concluding  as  in  Form  No.  10683'). 

XVII.  Of  Written  instruments.^ 

ivith  larceny  of  timber  from  the  lands  tion  was   made   by  means  of   a  pipe, 

of  another  and  failing  to  aver  that  the  tube   or    other    instrument,    where    it 

timber  was  cut   and   carried  off  with  charges  that  a   connection  was   made 

the  intent  to  convert  it  to  defendant's  with    the    main,    for    the    purpose   of 

own  use,  is  sufficient  and  not  subject  fraudulently  taking  water   therefrom. 

to    demurrer.      Brown    v.    State,     100  Ex  p.  Helbing,  66  Cal.  215. 

Ala.  92.  2.   California.  —  Pen.  Code   (1897),  § 

1.  Statutory  provisions  relating  to  this  499.     See  also,   generally,  supra,  note 

offense  exist  in  the  following  states:  i,  this  page. 

Arizona.  —  Pen.  Code  (1887),  §   777.  The  form  given  in  the  text  is  sub- 

California. — Pen.  Code  (1897),  §499.  stantially  the  complaint  in  Exp.  Hel- 

Idaho.  —  Rev.  Stat.  (1887),  §  7059.  bing,  66  Cal.  215,  in  which  case  it  was 

Michigan. — Comp.    Laws    (1897),    §  held  that  the  complaint  followed  the 

11603.  statute  and  was  sufficient. 

Montana.  —  Pen.  Code  (1895),  §898.  3.  For  statutory  provisions  relating  to 

Nebraska. —  Comp.    Stat.    (1899),    §  the    larceny    of  written    instruments, 

5493.  generally,  see 

Utah.  —  Rev.  Stat.  (1898),  §4372.  Arizona.  —  Pen.  Code  (1887),  §§770- 

Wisconsin.  —  Stat.  (1898^  §  4415^-  772. 

Beqnisites  of  Indictment,  etc.,  Gener-  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

ally.  —  For  the  formal  parts  of  an  in-  §§  1696,  1704. 

dictment  or  information  in  a  particular  California.  —  Pen.    Code   (1897),   §§ 

jurisdiction  seethe  titles  Indictments,  492,  494. 

vol.  9,  p.  615;  I.NFORMATIONS  IN  Crimi-  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

NAL  Cases,  vol.  9,  p.  768.  §  1230. 

See  also,    generally,   supra,    note   2,  Connecticut.  —  Gen.    Stat.     (1888),    § 

p.  204.  1449- 

Maimer  of  Connection.  —  The    indict>  Delaware.  —  Rev.  Stat.  (1892),  p.  935, 

ment  need  not  charge  that  the  connec-  c.  128,  f;  11;  p.  936,  c.  128,  §  14. 
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1.  Bills  of  Exchange. 


District  of  Columbia.  —  Comp.  Slat. 
(1894),  c.  16;  §§40,  41,  59. 

Florida.  —Rev.  Stat.  (1892),  §  2440. 
Georgia.  —  3  Code  (1895),  §§  166-168. 
Idaho.  —  Rev.   Stat.   (1887).  §§  7053- 

7055- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars,  172,  305. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1809. 

Iowa.  —  Code  (1897),  §4831. 

Kansas.  —  Gen.  Stat.  {1897),  c.  ICX), 
§§  82,  86,  90,  91. 

Kentucky.— S\.&t.  (1894),  g§  I161,  1200. 

Louisiana.  —  Rev.  Laws  (1897),  §  810. 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  i. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §158. 

Massachusetts. —  Pub.  Stat.  (1882),  c. 
203,  §§20,  25,  26. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
11553,  11629. 

Minnesota.  —  Stat.  (1894),  §§  6718, 
6726. 

.Mississippi.  —  Anno.  Code  (1892),  §§ 
1176,  1177. 

Missouri. —  Rev.  Stat.  (1889),  §§  3539- 

354t- 

Montana.  —  Pen.  Code  (1895),  §§  889, 
891. 

Nebraska.  —  Comp.    Stat.     (1899),    § 

6775. 

Nevada.  —  Gen.  Stat.  (1885),  §  4627. 

New  Hampshire.  —  Pub.  Stat.  (1B91), 
c-  275.  §§  3,  5,  9- 

Neiv  Mexico.  —  Comp.    Stat.  (1897), 

§1115- 

Ne7t>  York.  —  Cook's  Pen.  Code 
(1898),  §^5  531.  536,  546. 

North  Carolina.  —  Code  (1883),  § 
1064. 

North   Dakota.  —  Rev.  Codes  (1895), 

§§  7453,  7455- 

Oklahoma.  —  Stat.  (1893),  g§  2379, 
2380. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§  1763. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  515,  §§  254,  255. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279.  S  "• 

South  Carolina.  — Crim.  Stat.  (1893), 
S^  15,  144,  160. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6788-6790. 

Tennessee.  —  Code  (1896),  §§  6557, 
6559,  6560. 

Texas.  — Pen.  Code  (1895),  art.  866. 

Utah.—K^v.  Stat.  (1898),  §§4363- 
4365- 


Vermont.  —  Stat.  (1894),  §§  1909,  4939. 

Virginia.  —  Code  (1887),  §§  3708, 
3709. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  t^  7111. 

West  Virginia. — Code  (1891),  c.  145, 
§§  15,  16. 

Wisconsin.  —  Stat.  (1898),  §  4415.. 

Wyoming. — Rev.  Stat.  (1887),  §  901. 

Beqnisites  of  Indictment,  etc.,  Gener- 
ally. —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra.,  note  2, 
p.  204. 

Description  —  Generally.  —  Written  in- 
struments need  not  be  described  with 
any  more  particularity  than  other  prop»^ 
erty.  State  v.  Pierson,  59  Iowa  271. 
And  the  same  particularity  is  not  re- 
quired as  in  cases  of  indictments  for 
forgery.     State  v.  Hall,  85  Mo.  669. 

Where  the  property  stolen  is  not 
technically  bank  notes,  but  are  em- 
braced in  the  terms  "  writings  and 
papers  of  value  "  found  in  the  statute, 
it  is  sufficient  to  describe  them  by  the 
name  and  designation  by  which  they 
are  usually  understood  and  known, 
and  averring  their  true  value.  Fred- 
rick V.  State,  3  W.  Va.  695. 

Statutory  Rule.  —  In  some  states,, 
however,  it  is  sufficient  to  allege  the 
larceny  of  certificates  of  stock  or  other 
valuable  securities,  without  specifying 
the  number,  denomination  or  kind 
thereof.  See  list  of  statutes  cited 
supra,  note  3,  p.  240. 

Bills  of  Exchange.  —  A  copy  of  the 
bill  of  exchange,  and  a  full  and  pre- 
cise copy  of  the  words  of  indorse- 
ment upon  it,  is  sufficient.  Phelps  v. 
People,  72  N.  Y.  334. 

That  any  money  was  due  upon  or 
secured  by  the  bill  or  remaining  un- 
satisfied upon  it,  or  that  might  in  any 
contingency  be  collected  thereon,  need 
not  be  alleged.  Phelps  v.  People,  72 
N.  Y.  334- 

Describing  the  property  as  an  order 
for  the  payment  of  money,  describing 
the  same,  and  alleging  its  value,  is 
sufficient.  State  v.  Pierson,  59  Iowa 
271. 

Bonds.  —  Amount  due  at  the  time  of 
the  commission  of  the  offense  need  not 
be  stated.     State  v.  O'Connell,  144  Mo. 
387. 
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a.  Warrant. 


Checks.  —  Describing  check  as  a  paper 
purporting  to  be  a  check  for  a  certain 
sum  of  money,  stating  the  value  of 
the  same,  is  sufficient.  People  v.  Love- 
joy,  37  N.  Y.  App.  DiV.  52. 

"  One  United  States  pension  check, 
on  the  Assistant  Treasurer  of  the 
United  States  for  twenty-four  dollars, 
in  money,  check  and  property  of  W. 
McGaha  and  IV.  P.  McGaha,  trading 
under  the  firm  name  of  IV.  &=  IV.  P. 
McGaha,"  is  sufficient,  and  this  where 
the  voucher  was  drawn  to  the  order  of 
Mary  E.  Keith  and  by  her  indorsed  in 
blank.     State  v.  Bishop,  98  N.  Car.  773. 

"  One  paper  purporting  to  be  a  check 
for  the  payment  of  07ie  hundred  and 
twenty-five  dollars,  of  the  value  of  one 
hundred  and  twenty-five  dollars,  of  the 
goods  and  chattels,"  etc.,  is  sufficient. 
Whalen  v.  Com.,  90  Va.  544. 

In  Pennsylvania,  the  check  should 
be  described  as  of  or  on  some  bank 
and  "<?«<•  check,  for  the  payment  of 
%ioo"  is  not  sufficient.  Com.  v.  Shiss- 
ler,  7  Pa.  Dist.  Rep.  341. 

County  Order.  —  ''Five  county  or- 
ders, drawn  by  the  auditor  of  the 
county  of  Allen,  of  the  state  of  In- 
diana, on  the  treasurer  of  said  Allen 
county,  one  of  these  county  orders 
being  of  the  denomination  of  8j  dol- 
lars and  zj  cents,  and  of  the  value  of 
23  dollars,"  is  sufficient.  Engleman 
V.  State,  2  Ind.  91. 

Coupons.  —  Bonds  from  which  the 
coupons  were  cut  need  not  be  described. 
State  V.  Wade,  7  Baxt.  (Tenn.)  22. 

That  bonds  were  issued  by  authority 
of  the  legislature  of  the  state  need  not 
be  stated.  State  v.  Wade,  7  Baxt. 
(Tenn.)  22. 

Where  each  coupon  was  described 
by  the  number,  the  place  and  date  of 
its  payment,  and  name  of  the  comp- 
troller, whose  signature  was  alleged  to 
be  attached,  it  was  deemed  sufficient. 
State  V.  Wade,  7  Baxt.  (Tenn.)  22. 

Deed  of  Conveyance.  —  No  more  mi- 
nute description  is  required  than  the 
common  law  requires  in  an  indictment 
for  the  larceny  of  an  ordinary  chattel, 
and  the  same  particularity  is  not  re- 
quired as  in  the  case  of  forgery.  Stale 
V.  Hall,  85  Mo.  669. 

Name  of  grantee  need  not  be  alleged. 
State  V.  Hall,  85  Mo.  669. 

That  deed  was  of  any  value  need  not 
be  alleged.     State  v.  Hall,  85  Mo.  669. 

Promissory  notes  may  be  described  in 


the  same  manner  as  other  things  which 
have  an  intrinsic  value,  that  is,  by  any 
description  applicable  to  them  as  a 
chattel.  It  is  not  necessary  to  add  to 
the  description  the  words  "  for  the  pay- 
ment of  money,"  and  an  indictment  is 
good  which  alleges  the  larceny  of  a 
piece  of-  paper,  alleging  its  value,  with- 
out any  other  description.  Com.  v. 
Brettun,  100  Mass.  206. 

''One  promissory  note  of  the  value  of 
three  hundred  dollars,  one  piece  of  paper 
of  the  value  of  three  hundred  dollars,  of 
the  goods  and  chattels  of  James  H. 
Anthony,"  is  a  sufficient  description. 
Com.  V.  Brettun,  100  Mass.  206. 

A  certain  number  of  pieces  of  paper, 
each  of  a  stated  value,  is  good.  Com. 
V.  Parker,  165  Mass.  526. 

In  State  v.  Fenn,  41  Conn.  590,  the 
information  charged  the  larceny  of 
"one  certain  promissory  note,  dated 
November  6th,  1872,  signed  by  the  said 
Fenn,  for  the  payment  of  twenty-three 
hundred  dollars,  for  value  received,  to 
F.  J.  IVhittemore  or  order,  on  the  first 
day  of  May,  iS7j>,  and  by  the  said  F.J. 
IVhittemore  endorsed  and  by  him  de- 
livered to  Henry  A.  IVarner.  of  said 
New  Haven,  a  more  particular  descrip- 
tion of  which  is  to  the  attorney  for  the 
state  unknown,  of  the  goods  and  chat- 
tels of  said  Henry  A.  Warner,  and  of 
the  v.alue  of  twenty-three  hundred  dol- 
lars," etc.  It  was  held  that  the  de- 
scription of  the  note  was  sufficient. 

In  Pennsylvania,  it  has  been  held 
that  "one  promissory  note"  is  insuf- 
ficient as  a  description  of  the  note. 
Com.  V.  Henry,  2  Brews.  (Pa.)  566. 

In  Alabama,  the  value  of  the  note 
stolen  must  be  alleged,  Wilson  v. 
State,  I  Port.  (Ala.)  118. 

That  notes  are  of  a  certain  amount  is 
not  equivalent  to  an  allegation  of  their 
value.  Wilson  v.  State,  i  Port.  (Ala.) 
118. 

Railroad  tickets  are  sufficiently  de- 
scribed as  railroad  tickets.  Cora.  v. 
Parker,  165  Mass.  526. 

Value  of  the  tickets  need  not  be  al- 
leged.  McDanielsz'.  People,  118  111.  301. 

In  Washington,  the  separate  value  of 
the  ticket  should  be  stated,  as  it  is  es- 
sential to  determine  the  degree  of  the 
crime  in  case  the  evidence  failed  to 
show  the  larceny  of  all  the  tickets  al- 
leged to  have  been  taken;  and  ninety- 
three  passenger  tickets,  of  the  aggregate 
value  of  one  hundred  and  twenty  dol- 
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Form  No. ii  2  874.' 

{Commencing  as  in  Form  No.  12798,  and  continuing  down  to  *)  one 
bill  of  exchange,  for  the  payment  oi  fifty  dollars,  and  of  the  value  of 
_/?/7y  dollars,  the  said  bill  of  exchange,  at  the  time  of  committing  the 
felony  aforesaid,  being  the  property  of  Richard  Roe,  and  the  said 
sum  oi  fifty  dollars,  payable  and  secured  by  and  upon  the  said  bill 
of  exchange,  being  due  and  unsatisfied  to  the  said  Richard  Roe,  the 
proprietor  thereof,  feloniously  did  steal,  take,  and  carry  away: 
These  are  {continuing  and  concluding  as  in  Form  No.  12798). 


lars,  is  not  sufficient.  McCarty  v.  State, 
I  Wash.  377. 

That  tickets  were  stamped,  dated  and 
signed  must  be  alleged.  McCarty  v. 
State.  I  Wash.  377;  State  v.  Holmes, 
9  Wash.  528. 

' '  Railroad  tickets,  %ioo.oo, —  the  more 
particular  description  and  number  of 
which  is  to  the  grand  jury  unknov/n. 
Said  tickets  being  instruments  whereby 
an  obligation  is  created,  and  upon 
which  the  value  might  be  collected; 
and  the  said  tickets  were  receipts  to 
saidy  .y.  Budd.  The  aforesaid  property 
being  of  the  separate  value  aforesaid, 
and  of  the  aggregate  value  oi%i 28.60'' 
was  held  to  be  sufficient.  State  v.  Wil- 
son, 95  Iowa  341. 

In  Com.  V.  Randall,  119  Mass.  107, 
the  indictment  was  in  part  as  follows: 
"  One  hundred  railroad  tickets,  of  the 
value  of  one  dollar  each  ticket,  thirty 
other  railroad  tickets,  of  the  value  of 
seventy  cents  each  ticket,  of  the  goods 
and  chattels  of  the  Eastern  Railroad 
Company,  a  corporation  duly  established 
by  law  in  said  Commonwealth,  then  and 
there  in  the  possession  of  said  corpora- 
tion being  found  in  the  building  of  said 
corporation  in  said  Rockport,  then  and 
there  feloniously  did  steal,  take  and 
carry  away,  in  the  building  aforesaid, 
against  the,"  etc.  Conviction  in  this 
case  was  affirmed. 

"  Ow^"  railroad  ticket,  from  Knoxville, 
Tennessee,  to  Washington,  D.  C,  of  the 
value  of  seventeen  dollars,"  has  been 
held  to  be  sufficient.  Millner  v.  State, 
15  Lea  (Tenn.)  179. 

Voucher. —  That  the  instrument  stolen 
is  a  voucher  is  sufficient.  That  it  is 
subsisting  or  remains  unsatisfied  need 
not  be  alleged.  State  v.  Hickman,  8 
N.  J.  L.  299. 

Where  the  instrument  stolen  is  a 
warehouse  receipt,  issued  by  a  railroad 
company,  it  need  not  be  alleged  that 
the  railroad  company  had  legal  au- 
thority to  issue  the  receipt.  State  v. 
Loomis,  27  Minn.  521. 


In  State  v.  Hickman,  8  N.  J.  L.  299, 
the  fourth  count  of  the  indictment 
charged  the  larceny  of  "  one  voucher  of 
the  value  oi  fifty  dollars,  the  property  of 
Robert  Lake,  in  the  words,  letters  and 
figures  following,  viz: 

'  Davis  Wharf,  April  18,  iS^j".      Cap- 
tain Robert  Lake  landed  22  1-2  cord  of 
oak  wood,  and  1-4  cord  of  pine  wood, 
all  left  for  sale. 
To  cash  paid  Robert  Lake  on  account 

%2^  .00.  Sa  m  uel  Da  vis . ' 

Which  said  voucher  purported  to  be 
and  was  a  voucher  under  the  hand  of 
one  Samuel  Davis,  that  the  said  Robert 
Lake  has  landed  at  Davis's  whari  twenty- 
two  and  a  half  cords  of  oak  wood,  and 
one  fourth  of  a  cord  of  pine  wood  to  be 
sold  by  the  said  Samuel  Davis  for  the 
said  Robert  Lake,  and  that  the  said 
Samuel  Davis  had  paid  to  the  said 
Robert  Lake  twenty-five  dollars  on  ac- 
count thereof,  the  said  Samuel  Darns 
being  then,  to  wit,  at  the  time  of  com- 
mitting the  misdemeanor  aforesaid, 
accountable  to  the  said  Robert  Lake  for 
the  proceeds  of  the  said  wood  over  and 
above  the  said  sum  of  twenty-five  dol- 
lars so  paid  on  account  thereof."  A 
motion  to  quash  this  count  was  over- 
ruled. 

An  indictment  charging  that  defend- 
ant feloniously  took  and  carried  away  "a 
certain  paper  writing  commonly  called  a 
cotton  receipt,  issued  to  E.  M.  Byrne  <2r' 
Co.,  a  firm  composed  of  E.  AI.  Byrne 
and  Henry  H.  Bender,  and  dated  De- 
cember 4th,  iS6g,  No.  g88,  and  issued  to 
M.  David  McDonald,  for  the  receipt  of 
one  bale  of  cotton,  marked  M.  D.  and 
weighing  (^24)  five  hundred  and  twenty- 
four  pounds,  of  the  value  of  more  than 
one  hundred  doWdiXS^Wit.  personal  prop- 
erty of  said  AI.  David  McDonald,"  does 
not  sufficiently  allege  the  value  of 
the  property  stolen,  it  being  uncertain 
whether  the  value  alleged  belonged  to 
the  bale  of  cotton  or  to  the  receipt. 
Williams  v.  State,  44  Ala.  396. 

1.   Virginia.  — Cod^  (1887),  §§  3708, 
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b.  Indictment  or  Information.  > 

Form  No.  12875.' 
(Precedent  in  Stale  v.  Pierson,  59  Iowa  271.)' 
UCommenctfig  as  in  Form  No.  10693,  and  continuing  down  to  *)]*  a 
bill  of  exchange,  to-wit,  an  order  for  the  payment  of  money,  purport- 
ing to  be  signed  by  C.  S.  Bartlett,  and  payable  at  the  Union  National 
Bank  at  Chicago,  Illinois,  and  of  date  of  the  6th  day  of  June,  1S8I, 
and  of  the  property,  goods  and  chattels  of  one  Nels  Vorene,  and  of 
the  value  of  ^0.97-lOU,  feloniously  did  take,  steal  and  carry  away, 
contrary  to  [(^continuing  and  concluding  as  in  Form  No.  10698^.\^ 

Form  No.  12876.' 

(Precedent  in  People  v.  Lovejoy,  37  N.  Y.  App.  Div.  53.)* 
[{Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)]*  one 
written  instrument  commonly  called  and  designated  a  check  or  bill 
of  exchange,  which  said  written  instrument  was  in  words  and  figures 
as  follows,  to  wit: 

{Here  was  set  out  a  copy  of  the  written  instrument,  y 


3709.     See  also,  generally,  supra,  note 
9,   p.   202;  and  also  supra,   note   3,   p. 

257- 

1.  Precedent.  —  In  Phelps  v.  People, 
72  N.  Y.  334,  the  first  count  of  the  in- 
dictment, which  was  held  sufficient, 
and  to  charge  the  offense  as  set  forth 
in  the  statute,  was  as  follows: 
"City  and  County  of  Albany,  ss. : 

The  jurors  for  the  people  of  the  State 
of  New  York,  in  and  for  the  body  of 
the  city  and  county  of  Albany,  being 
then  and  there  sworn  and  charged 
upon  their  oath,  present:  That  Charles 
H.  Phelps,  late  of  the  first  ward  of  the 
city  of  Albany,  on  the  eleventh  day  of 
August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy- 
three,  in  the  city  of  Albany,  in  the  county 
of  Albany,  with  force  and  arms,  one\y\\\ 
of  exchange,  made  and  drawn  by  S.  C. 
Lewis,  secretary  of  the  Farmers  &'  Me- 
chanics' Savings  Bank,  of  the  city  of 
Lockport,  a  corporation  incorporated  un- 
der the  laws  and  statutes  of  the  State 
of  New  York,  upon  and  directed  to  the 
Central  National  Bank,  of  the  city  of 
New  York,  to  the  effect  and  in  sub- 
stance, among  other  things,  as  follows, 
that  is  to  say: 
*  %7  ^00.00. 

Farmers  and  Mechanics^  Savings  Bank, 
No.  J026. 
Lockport,  N.  Y.,  August  y,  187J. 

Pay  to  the  order  of  S.  Curtis  Lewis, 
county  treasurer,  seventy-five  hundred 
dollars.  S.  C.  Lewis,  Secretary. 

To  Central  Nat' I  Bank,  New  York.' 


Which  bill  of  exchange  was  stamped 
with  a  two-c&nt  United  States  internal 
revenue  stantp,  and  was  indorsed  to 
the  effect  and  in  substance,  among 
other  things,  as  follows,  that  is  to  say: 

'  Pay  Nelson  K.  /(^t7/X'/«j-, Comptroller, 
or  order. 

S.  Curtis  Lezvis,  Co.  Treas. 

Pay  order  of  State  Treasurer. 

Henry  Gallien,  2  Dep.  Comp.' 

Of  the  value  of  seven  thousand  five 
hundred  dollars,  of  the  monev,  goods, 
chattels  and  personal  property  of  the 
State  of  New  York,  then  and  there 
being  found,  feloniously  did  steal,  take 
and  carry  away,  to  the  great  damage 
of  the  said  State  of  New  York,  against 
the  form,"  etc. 

2.  Iowa.  —  Code  (1897),  §  4831.  See, 
generally,  supra,  note  3,  p.  257. 

3.  The  indictment  in  this  case  was 
held  sufficient. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

5.  New  York.  —  Cook's  Pen.  Code 
(1898),  §  536.  See,  generally,  supra, 
note  3,  p.  257. 

6.  This  was  the  first  count  in  the  in- 
dictment and  was  held  to  be  sufficient. 

7.  Description  of  instrument  stolen  was 
as  follows: 

"Elmira,  N.  Y.,  Mar.  ji,  1896,  189-. 
No.  82g4. 

Wm.  C.   Wey,  Pres't. 
Z.  R.  Brockway,  Gen'l  Sup't. 
W.  H.  Peters,  Treasurer  of  the  Neio 
York  State  Reformatory. 
At  the  Second  National  Bank. 


261 


Volume  II. 


12876.  LARCENY.  12877. 

The  same  being  then  and  there  wholly  unsatisfied,  and  of  the  value 
of  thirty-nine  dollars  and  fifty-seven  cents,  of  the  goods,  chattels, 
money  and  personal  property  of  William  H.  Peters,  then  and  there 
being,  feloniously,  did  steal,  take  and  carry  away,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

[{^Signature  and  indorsements  as  in  Form  No.  10110 ^Y" 

Form  No.  12877.* 

(Precedent  in  People  v.  Moore,  3  N.  Y.  Crim.  Rep.  459.)* 

County  of  Ontario,' ss: 

The  Grand  Jury  of  the  county  of  Ontario  by  this  indictment  accuse 
William  C.  Moore  of  the  crime  of  grand  larceny,  committed  as  follows : 
That  the  said  William  C.  Moore,  late  of  the  town  of  Victor,  in  the 
county  of  Ontario,  and  state  of  New  York,  on  the  19th  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-two, 
with  force  and  arms,  at  the  town  of  Victor,  in  the  county  aforesaid, 
one  instrument  in  writing  commonly  called  a  draft  for  the  payment  of 
money,  which  said  instrument  in  writing  is  in  words  and  figures  as 
follows,  that  is  to  say,  viz : 

i^Here  was  set  out  a  copy  of  the  instrument  mentioned.')^ 

Of  the  value  of  Nine  hundred  and  eighty-three  and  63-100  dollars,  of 
the  property  of  one  Leslie  G.  Loomis  and  Wilbur  C.  Woodworth,  then 
and  there  being  found,  feloniously  did  steal,  take,  carry  away,  against 
the  peace  of  the  people  of  the  state  of  New  York  and  their  dignity. 
Second  Count. 

And  the  grand  jury  aforesaid  by  this' indictment  do  further  accuse, 
that  the  said  William  C.  Moore  on  the  day  and  year  last  aforesaid, 
with  force  and  arms  at  the  town  of  Victor,  and  in  the  county  last 
aforesaid,  one  instrument  in  writing  for  the  payment  of  money,  com- 
monly called  a  draft,  which  said  instrument  in  writing  is  in  the  words 
and  figures  following,  as  near  as  can  be  ascertained,  that  is  to  say: 

{Here  was  set  out  a  copy  of  the  instrufnent  mentioned.)^ 

Of  the  value  of  nine  hundred  and  eighty-three  63-100  dollars,  a  more 
particular  description  of  which  said  instrument  in  writing  is  to  the 
grand   jury   unknown   for  the  reason,  that  the  said    instrument  in 

Pay    to   the   order    of    C.    W.  Nold,  4.  Copy  of  instrument  alleged  to  have 

%39-57-     Thirty-nine  and  ^j-ioo  dollars,  been  stolen  was  as  follows : 

No  good  unless  countersigned  by  the  ^''  %g8j.6j^. 

General  Superintendent  State  Reforma-  Victor,  N.   Y.,  Dec.  igth,  i?,82. 

tory.                 IVm.  C.  IVey,  President.  At  three  days  sight  pay  to  the  order 

Z.  R.  Brockway,  Gen'l  Sup't."  of  William  C.  Moore,  Nine  hundred  and 

1.  The  matter  to  be  supplied  within  «]^^/j/-Mr(?<?6j-/oo  dollars  value  received 
[  ]  will  not  be  found  in  the  reported  case,  and  charge  to  the  account  of 

2.  iVew    York.  —  Cook's    Pen.    Code  Loomis  &"  Woodworth. 
(1898),    §    536.     See,    generally,   supra.  F. 

note  3,  p.  257.  To  E.  S.  Tatum,  No.  164  Dock  St., 

3.  It  was    held  that    the   indictment  No.  122.      '          Philadelphia,  Pa." 
charged  in  a  plain,  concise  manner  the  5.  Copy  of  instrtiment  alleged  to  have 
act  constituting  the  crime  and   that  no  been  stolen  was  as  follows: 

more  than  one  crime  was  charged,  and  "$9^.6j. 

that    the    first   count   was   a   sufBcient  Victor,  N,  Y.,  Dec.  igth,  i8<fe. 

statement  of  the  taking  of  the  property         At  three  days  sight  pay  to  the  order 

in  possession  of  the  true  owner.  of  William  C.  Moore,  A^ine  hundred  and 
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writing  is  in  the  possession  of  the  said  William  C.  Moore^  or  those 
claiming  under  him,  of  the  property  of  Leslie  G.  Loomis  and  Wilbur 
C.  Woodworth,  then  and  there  being  found,  feloniously  did  steal, 
take  and  carry  away  against  the  peace  of  the  state  of  New  York  and. 
their  dignity. 

[{^Signature  and  indorsements  as  in  Form  No.  lOTlO.")]^ 

2.  Bonds. 

Form  No.  12878.' 

(Precedent  in  State  v.  Tuller,  34  Conn.  282.)* 

[(^Commencing  as  in  Form  No.  10818)]^  that  heretofore,  to  wit,  on 
or  about  the  ^/h  day  of  September,  1866,  at  the  town  of  Hartford'xn  said 
county,  Charles  D.  Tuller  of  said  Hartford,  with  force  and  arms, 
ten  bonds  of  the  United  States,  issued  by  authority  of  and  under  the 
laws  of  the  United  States,  each  of  the  denomination  and  value  of 
one  thousand  doWcLTs,  and  bearing  interest  at  the  rate  of  six  per  cent., 
commonly  caWed  fve-twenty  bonds,  and  numbered  respectively  4^89, 
4190,  4191,  4192,  4193,  4194,  4195,  4196,  4197  and  4198,  —  three  notes 
of  the  United  States,  issued  by  authority  of  and  under  the  laws  of 
the  United  States,  each  of  the  denomination  and  value  of  one  thousand 
dollars,  bearing  interest  at  the  rate  of  seven  and  three-tenths  per  cent., 
commonly  called  sez'en-thirty  notes,  and  numbered  respectively 
59,972,  59,973  and  59,977,  — eight  notes  of  the  United  States,  issued 
by  authority  of  and  under  the  laws  of  the  United  States,  each  of  the 
denomination  and  value  oi  Jive  hundred  do\\a.rs,  and  bearing  interest 
at  the  rate  of  seven  and  three-tenths  per  cent.,  commonly  called  seven- 
thirty  notes,  and  numbered  respectively  100,139,  69,680,  69,681,  69,682, 
69,683,  69,653,  69,654  and  69,655,  —three  notes  of  the  United  States, 
issued  by  authority  of  and  under  the  laws  of  the  United  States,  each 
of  the  denomination  and  \a.\ue  oi  Jive  hundred  do\\a.TS,  and  bearing 
interest  at  the  rate  of  seven  and  three-tenths  per  cent.,  commonly  called 
seven-thirty  notes,  and  numbered  respectively  180,654,  180,655  and 
85,657,  — two  notes  of  the  United  States,  issued  by  authority  of  and 
under  the  laws  of  the  United  States,  each  of  the  denomination 
and  value  of  one  thousand  dollars,  and  bearing  interest  at  the  rate  of 
seven  and  three-tenths  per  cent.,  commonly  called  seven-thirty  notes,  and 
numbered  respectively  83,901  and  83,896,  —  t7i>o  notes  of  the  United 
States  issued  by  authority  of  and  under  the  laws  of  the  United  States, 
each  of  the  denomination  and  value  of  one  hundred  dollars,  bearing 
interest  at  the  rate  of  seven  and  three-tenths  per  cent.,  commonly  called 
seven-thirty  notes,  and  numbered  respectively  594,843  dind  163,641;  — 
all  of  the  value  oi  twenty  thousand  and  seven  hundred  dollars,  of  the 
goods  and  estate  of  Loyal  Wilcox,  feloniously  did  steal,  take  and  carry 
away,  against  the  [(continuing  and  concluding  as  in  Form  No.  108 IS^.^- 

eighty-three    63-100    dollars    value    re-  [  ]  will  not    be   found  in   the  reported 

ceived,  and  charge  to  the  account  of  case. 

Loomis  &f  Wood-worth.  2.     Connecticut.  —  Gen.    Stat.    (1888), 

ToE.  S.  Tatum,  No.  104 Dock  Si.,  §  1449.     See  generally,  supra,  note  3, 

No.  122.  Philadelphia,  Pa."  p.  257. 

1.  The  matter  to  be  supplied  within        3.  This    was    the   first   count  in  the 
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Form  No.  12879.' 

(Precedent  in  Roberts  v.  Reilly,  116  U.  S.  84.) 

Court  of  General  Sessions  of  the  Peace  of  the  City  and 
County  of  New  York. 
The  People  of  the  State  of  New  York 
against 
William  S.  Roberts  and  Edward  H.  Walton, 
The  grand  jury  of  the  city  and  county  of  Ne7i/  York  by  this  indict- 
ment accuse  William  S.  Roberts  and  Edward  H.  Walton  of  the  crime 
of  grand  larceny  in  the  first  degree,  committed  as  follows:  The  said 
William  S.  Roberts  and  Edward H.  Walton.,  each  late  of  the  first  ward 
of  the  city  of  New  York.,  in  the  county  of  New  York  aforesaid,  on  the 
fourteenth  day  of  February^  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-four,  at  the  ward,  city  and  county  afore- 
said, with  force  and  arms,  ten  written  instruments  and  evidences  of 
debt,  to  wit,  the  bonds  and  written  obligations  issued  by  the  George- 
town and  Lane's  Railroad  Company,  a  corporation  duly  existing  under 
the  laws  of  the  State  of  South  Carolina,  and  called  '■'■  first  mortgage 
bonds,"  in  and  by  each  of  which  the  said  railroad  company  acknowl- 
edges itself  indebted  to  the  bearer  thereof  in  the  sum  of  one  thousand 
dollars,  and  which  said  sum  the  said  railroad  company  thereby  prom- 
ised to  pay  on  the  first  day  ol  January,  in  the  year  of  our  Lord  1913, 
with  interest,  the  same  bearing  date  on  the.  first  dzy  oi  January,  in 
the  year  of  our  Lord  i2>83,  and  being  then,  and  there  each  duly  signed 
by  the  president  and  secretary  of  the  said  railroad  company,  and 
sealed  with  the  seal  thereof,  and  numbered  nine,  ten,  eleven,  twelve, 
thirteen,  fourteen,  fifteen,  sixteen,  seventeen,  and  eighteen,  respectively, 
and  being  then  and  there  in  full  force  and  effect,  and  wholly  unsatis- 
fied, and  of  the  value  of  one  thousand  dollars  each,  (a  more  particular 
description  of  which  said  bonds  and  written  obligations  is-  to  the 
grand  jury  aforesaid  unknown,)  of  the  valuable  things,  evidences  of 
debt,  goods,  chattels,  and  personal  property  of  'the  Bethlehem  Iron 
Company  then  and  there  being  found,  then  and  there  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  New  York  and  their  dignity. 

Randolph  B.  Marline,  District  Attorney. 

3.  Deed  of  ConveyantJe.^ 

information   in    this    case,    the  second  C^ww^rftVw/.— Gen.  Stat.  (1888)^  §  1449. 

count  charging  embezzlement.  Delaware.  —  Rev.  Stat.  (1893),  p.  935, 

\.  Nezv    York.— CooV^    Pen.    Code  c.  128,  §  11. 

(1898),   §   536.     See,    generally,   supra,  Florida.  —  Rev.  Stat.  (1892),  §  2440. 

note  3,  p.  257.  Georgia.  —  3  Code  (1895),  ^  166. 

2.  Statutory  provisions  relating  to  the  Illinois.  —  Starr.    &   C.    Anno.    Stat, 

larceny  of  deeds  of  conveyance  exist  in  (1896),  c.  38,  par.  305. 

the  following  states:  Indiana.  —  HoVner's    Stat.    (1896),    § 

Arkansas.  — %2,nA.  ^W.   Dig.  (1894),  1809. 

§1695.                               ,  /(77ya.  — Code  (1897),  §  4831. 

Colorado.  —m\\%'  P^Tiwo.  Stat.  (1891),  Kansas.  — G^n.  Stat.  (1897),  c.    100, 

§  1230.  §  90. 
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Form  No.  12880.' 

(Precedent  in  Dignowitty  v.  State,  17  Tex.  522.)' 

\{Commencing  as  in  Form  No.  12818,  and  continuing  down  to  *)]'  a 
certain  instrument  of  writing,  containing  evidence  of  an  existing  con- 
tract (for  the  conveyance  of  real  estate,  to  wit,  a  town  lot  in  the  city 
of  San  Antonio,  in  the  county  aforesaid)  of  the  value  of  one  hundred 
and  fifty  dollars,  of  the  property  oi  Matilda  Francis  [(jcontinuing  and 
concluding  as  in  Form  No.  128 ISy"]"^ 

4.  Promissory  Notes. 

Form  No.  1 2  8  8  i  .* 

(^Commencing  as  in  Form  No.  12819,  and  continuing  down  to  *)  one 
promissory  note  (or  single  bill  or  bond,  according  to  the  fact),  for  the 
payment  oi  fifty  dollars,  and  of  the  value  ol  fifty  dollars,  signed  by 
one  Samuel  Short,  the  maker  thereof,  the  said  promissory  note,  at 
the  time  of  committing  the  felony  aforesaid,  being  the  property  of 
Richard  Roe,  and  the  said  sum  of  yf/Zy  dollars,  payable  and  secured 
by  and  upon  the  said  promissory  note,  being  due  and  unsatisfied  to 
the  said  Richard  Roe,  the  proprietor  thereof,  feloniously  did  steal, 
take  and  carry  away,  against  the  {continuing  and  concluding  as  in  Form 
No.  12819). 

5.  Railroad  Tickets.* 

^am<r.  —  Rev.  Stat.(i883),  c.  120,  §  I.  4.    Virginia.  —  Code  (1887),  g§  3708, 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  3709.      See,   generally,   supra,   note  3, 

203,  §  20,  p.  257. 

Michigan.  —  Comp.    Laws  (1897),   §  5.  Statutory  provisions  relating  to  the 

I1553.  larceny  of  railroad  tickets  exist  in  the 

Missouri.  —  Rev.  Stat.  (1889),  §  3541.  following  states: 

Nevada.  —  Gen.  Stat.  (1885),  ^  4627.  Arizona.  —  Pen.  Code  (1887),  §771. 

New  Hampshire.  —  Pub.  Stat.  (i8gi),  California. —  Pen.  Code  (^1897),  §§493, 

c  275,  §  9.  494. 

Ne7(i  Mexico.  —  Comp.   Laws   (1897),  Idaho.  —  Rev.  Stat.  (1887),  §  7054. 

§1115.  Illinois. — Starr   &    C.    Anno.    Stat. 

Oregon. — Hill's  Anno.  Laws  (1892),  (1896),  c.  38,  par.  172. 

§1763.  Michigan.  —  Comp.    Laws    (1897),    § 

Pennsylvania.  —  Bright.    Pur.    Dig.  1 1629. 

(1894),  p.  515,  §  254.  Minnesota.  —  Stat.  (1894),  §  6726. 

Rhode  Island.  —  Gen.   Stat.   (1896),   c.  Mississippi.  —  Anno.  Code   (1892),   § 

279,  §  II.  II 76. 

Tennessee.  —  Code  (1896),  §  6557.  Montana.  —  Pen.  Code  (1895),  §§  890, 

Texas.  —  Pen.  Code  (1895),  §  866.  891. 

Vermont.  —  Stat.  (1894),  §  4939-  N'ew  York.  —  Cook's  Pen.  Code  (1898), 

Wisconsin. —  Stat.  (1898),  §  4415.  §  546- 

1.  TVjraj.  — Pen.  Code  (1895),  art.  North  Dakota. —"R^v.  Codes  (1895), 
866.     See    also    list   of  statutes   cited  §§  7454,  7455. 

supra,  note  2,  p.  264;  and,  generally,         Oklahoma. — Stat.    (1893),    §§    2379, 
supra,  note  3,  p.  257.  2379a,  2380. 

2.  It  was  held  that  this  indictment  South  Dakota.  —  Dak.  Comp.  Laws 
was  sufficient.  (1887),  g§  6788,  6789. 

8.  The  matter  to  be  supplied  within  Utah.—'Rtv.  Stat.  (1898),  §§  4364,. 
[  ]  will  not  be  found  in  the  reported    4365- 

case.  Wisconsin.  —  Stat.  (1898),  §  4415. 
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Form  No.  12882.' 

(Precedent  in  McDaniels  v.  People,  118  111.  301.)' 

[(Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)]'  a  cer- 
tain railroad  ticket  (a  better  description  of  said  railroad  ticket  being 
to  the  grand  jurors  unknown),  the  personal  goods  of  the  Illinois  Central 
Railroad  Company,  incorporated  as  such  railroad  company  by  the  laws 
of  the  State  of  Illinois,  doing  business  in  said  county,  then  and  there 
being  found,  did  then  and  there  feloniously  steal,  contrary  to  \{con- 
tinuing  and  concluding  as  in  Form  No.  lOGQI).^"^ 

Form  No.  12883.* 

(Precedent  in  State  v.  Brin,  30  Minn.  522.)' 

\{CommetKement  as  in  Form  No.  10701.^]"^ 

Louis  Brin  and  II.  Malloy  are  accused  by  the  grand  jury  of  the 
county  of  Otter  Tail  and  State  of  Minnesota,  by  this  indictment,  of 
the  crime  of  larceny,  committed  as  follows : 

The  said  Louis  Brin  and  H.  Malloy,  on  the  ISth  day  oi  July,  a.  d. 
1 85^,  at  the  city  of  Fergus  Falls,  in  the  county  of  Otter  Tail,  in  the 
state  of  Minnesota,  feloniously  took,  stole  and  carried  away  divers 
and  sundry  genuine  railroad  passenger  tickets,  prepared  for  sale  to 
passengers  and  after  the  sale  thereof,  the  personal  property  of  and 
issued  by  the  St.  Paul,  Minneapolis  ^  Manitoba  Railroad  Company,  a 
railroad  corporation  duly  organized  under  the  laws  of  the  state  of 
Minnesota,  of  the  value  of  more  than  twenty  dollars,  to  wit,  of  the 
value  of  ^00;  a  more  particular  description  of  said  railroad  passen- 
ger tickets,  or  any  of  them,  or  the  number  thereof  is  to  the  grand 
jury  unknown,  contrary  to  the  forms  of  the  statutes,  and  against  the 
peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  the  city  of  Fergus  Falls  in  the  county  of  Otter  Tail,  in 
the  state  of  Minnesota,  the  QJ^ih  day  of  November,  a.  d.  \%82. 

[(^Concluding  7mth  signature  of  foreman  and  indorsements  as  in  Form 
No.  1070  l.)Y 

6.  Stock  Certificates. 

Form  No.  12884.* 

(Precedent  in  In  re  White,  55  Fed.  Rep.  55.; 

The  State  of  Wyoming,  County  of  Laramie  —  ss. 

Before  Justice  of  the  Peace  W.  P.  Carroll,  Cheyenne  Precinct. 

The  State  of  Wyoming  vs.  Charles  A.  White. 

Criminal  Complaint. 

Walter  R.  Stoll,  of  the  county  of  Laramie,  in  the  state  of  Wyoming, 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  See  also  list  of  statutes  cited  supra, 
(1896),  c.  38,  par.  172.  See  also  list  of  note  5,  p.  265;  and,  generally,  supra, 
statutes    cited    supra,    note    5,    p.    265;     note  3,  p.  257. 

and,  generally,  supra,  note  3,  p.  257.  6.  The   action    of  the  trial    court   in 

2.  It  was  held  that  this  indictment  overruling  a  demurrer  to  this  indict- 
conformed  to  the  statute  and  a  motion     ment  was  sustained. 

to  quash  was  properly  overruled.  6.    Wyominf^.  —  Rev,    Stat.    (1887),    § 

3.  The  matter  to  be  supplied  within  901.  See,  generally,  supra,  note  3,  p. 
[]  will  not  be  found  in  the  reported  case.  257;  and  sup}-a,  note  l,  p.  198,  relating 

4.  Minnesota.  —  Stat.   (1894),  §   6726.  to  criminal  complaints. 
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being  duly  sworn  according  to  law,  deposes  and  says  that  one 
Charles  A.  White,  late  of  the  county  aforesaid,  on  the  first  day  of 
September,  a.  d.  \.Z92,  at  and  in  the  county  oi  Laramie,  in  the  state  of 
IVyoming,  three  hundred  and  fifty  shares  of  the  capital  stock  of  the 
Ogalalla  Land  and  Cattle  Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Wyoming,  of 
the  value  of  forty-five  dollars  each,  of  the  goods,  chattels,  and  per- 
sonal property  of  ontEmmaJ.  White,  then  and  there  being;  three 
hundred  and  forty-one  shares  of  the  capital  stock  of  the  Union  Mer- 
cantile Company,  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Wyoming,  of  the  value  of  one 
hundred  dollars  each,  of  the  goods,  chattels,  and  personal  property 
of  the  sdad  Emma  /.  White,  then  and  there  being;  and  twelve  bonds 
of  the  Penn  Cattle  Company,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  law?  of  the  state  of  Pennsylvania,  of  the 
value  of  one  thousand  dollars  each,  of  the  goods,  chattels,  and  per- 
sonal property  of  the  said  Emma  J.  White,  then  and  there  being,  — 
feloniously  did  steal,  take,  and  carry  away,  contrary  to  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Wyotning, 

Walter  P.  Stoll. 
Subscribed  and  sworn  to  before  me  this  11th  day  of  October,  a.  d. 
iZ92. 

W.  P.  Carroll,  Justice  of  the  Peace. 

7.  Testamentary  Instruments.^ 

Form  No.  12885.' 

(^Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there,  during  the  life-time  (or  after  the  death')  of  Richard 
Roe,  a  testator,  unlawfully  and  feloniously  steal,  take  and  carry  away 
a  will  (or  codicil,  or  other  testamentary  instrument,  as  the  case  may  be) 
of  the  said  Richard  Roe  prior  to  said  time  duly  executed  by  the  said 
Richard  Roe  as  his  last  will  and  testament,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  10692). 

1.  Statutory  provisions  relating  to  the         Ohio.  —  Bates'   Anno.  Stat.  (1897),  § 

larceny    of    testamentary    instruments  6859. 
exist  in  the  following  states:  Tennessee.  — Code  (1896),  §  6565.  ~ 

Florida.  —  Rev.   Stat.  (1892),  §  2443.  Virginia. — Code  (1887),  §  3721. 

Georgia.  —  3  Code  (1895),  §  166.  2.  Indiana.  —  Whoever,   during    the 

Indiana.  —  Horner's    Stat.    (i80),    §  life-time  of  a  testator,  or  after  his  death, 

1936.  steals,   takes  and  carries  away    a  will, 

A'ansns. — Gen.   Stat.   (1S97),   c.    loo,  codicil    or  other    testamentary  instru- 

§  90.  ment,  executed   by  such  testator,  upon 

Massachusetts. —  Pub.  Stat.  (1882),  c.  conviction   thereof  shall  be  imprisoned 

203,  §  21;  Stat.  (1890).  c.  391.  in  the    state    prison     not     more   than 

Missouri. —  Rev.      Stat.     (1889),     §  fourteen  years  nor  less  than  two  years, 

3541.  fined    not  exceeding     less    than     two 

.Vebraska.  —  Comp.    Stat.    (1899),    §  thousand    dollars,    and     disfranchised 

6780.  and  rendered  incapable  of  holding  any 

.Vein  Jersey. — Gen.    Stat.    (1895),    p.  position     of    trust    or   profit     for    any 

1074,  §  139.  determinate    period.        Horner's     Stat. 

N^orth    Carolina.  —  Code     (1883),     §  (1S96),  i^  1936.      See    also,     generally, 

1072.  supra,  note  3,  p.  257. 
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XVIII.  RELATING  TO  PLACE  OF  COMMISSION  OF  OFFENSE. 
1.  At  Fire.i 

Form  No.  12886.* 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  52.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  doivn  to  *)  J'ohn 
Doe  feloniously  took  and  carried  away  from  a  building  on  fire,  or 
which  was  removed  in  consequence  of  an  alarm  of  fire,  a  silver  watch 
of  the  value  of  fifty  dollars,  the  personal  property  of  Richard  Roe, 
against  the  {continuing  and  concluding  as  in  Form  No.  10680). 

Form  No.  12887.' 
(Whart.  Prec.  Ind.  and  PI.  (1857),  p.  441.) 

{Commencing  as  in  Form  No.  10700,  and  continuing  down  to  *)  one 
gold  watch  of  the  value  of  one  hundred  dollars,  ojte  gold  ring  of  the 
value  of  ten  dollars,  one  gold  bracelet  of  the  value  of  twenty  dollars, 
of  the  goods  and  chattels  of  one  Richard  Roe,  in  a  certain  building, 
to  wit,  the  dwelling-house  of  the  said  Richard  Roe  there  situate, 
then  and  there  being,  which  said  dwelling-house  was  then  and  there 
on  fire,  and  then  and  there  feloniously  did  steal,  take  and  carry 
away,  in  the  dwelling-house  aforesaid,  against  {continuing  and  con- 
cluding as  in  Form  No.  10700). 

2.  From  Building.* 


1.  statutory  provisions  relating  to  lar- 
ceny at  fires  exist  in  the  following 
states: 

Alabama.  — Crim.  Code  (1896),  §5049. 
California.  —  Pen.  Code  (1897),  §  500. 
Florida.  —  Rev.  Stat.  (1892),  §  2442. 
Iowa. — Code  (1897),  §  4837. 
Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  3. 
Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  18. 

Michigan.  —  Com  p.    Laws    (1897),    § 

11551. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  275,  §  10. 

Utah.  —  Rev.  Stat.  (1898),  §  4373. 

Wisconsin.  — Stat.  (1898),  §  4414. 

Bequisites  of  Indictment,  etc.  —  For  the 
formal  parts  of  an  indictment  or  infor- 
mation in  a  particular  jurisdiction  see 
the  titles  Indictments,  vol.  9,  p.  615; 
Informations  in  Criminal  Cases,  vol. 
9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

2.  Alabama.  — Cnm.  Code  (1896),  § 
5049.  See,  generally,  supra,  note  i, 
this  page. 

3.  Michigan.  —  Comp.  Laws  (1897), 
fci  11551.  See,  generally,  supra,  note 
I,  this  page. 


4.  Statutory  provisions  relating  to  lar- 
ceny from  dwellings,  stores,  and  other 
buildings  generally,  exist  in  the  follow- 
ing states: 

Alabama.  — Crim.  Code  (1896),  §5049. 

Georgia.  —  3  Code  (1895),  §|  178,  179, 
185. 

Kansas.  — Gen.  Stat.  (1897),  c.  100,  §§ 

84.  85. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  I  157. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  16. 

Missouri.  —  Rev.    Stat.    (1889),    §^ 

3537.  3538. 

New  Mexico.  —  Comp.  Laws  (1897),  §§ 
1 142,  1 143. 

New  York. —  Cook's  Pen.  Code(i89S), 
§  530,  subs.  2. 

North  Dakota. —  Rev.  Codes  (1893),  § 

7451- 

Oregon. —  Hill's  Anno.   Laws  (1892), 

§  1764- 

South  Dakota. —  Dak.  Comp.  Laws 
(1887),  §  6786. 

Wisconsin.  —  Stat.  (1898),  §  4412. 

Wyoming.  —  Rev.  Stat.  (1887),  ^  901. 

Bequisites  of  Indictment,  etc.  —  Gen- 
erally.  —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
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a.  Private  Building. 


jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Description  of  Building.  —  The  build- 
ing must  be  properly  described.  Com. 
V.  Hathaway,  14  Gray  (Mass.)  392.  As 
by  stating  its  owner  or  occupant,  or  in 
some  other  manner  by  which  it  maybe 
identified.     Lamkin   v.   State,  42  Tex. 

415- 

Storehouse  and  warehouse  are  sy- 
nonymous terms.  State  v.  Sprague, 
149  Mo.  409. 

The  following  descriptions  have  been 
held  to  be  sufficient: 

"  In  a  dwelling,  namely  the  Riverside 
Hotel."  State  v.  O'Neil,  21  Oregon 
170. 

"The  storehouse  of  James  A.  H. 
Hossack  ^  Co."  Williams  v.  State,  33 
Tex.  345. 

"  From  the  smokehouse,  and  from 
the  possession  of  the  owner  thereof." 
Irvin  V.  State,  37  Tex.  412. 

An  indictment  charging  in  the  first 
count  the  burglary  of  a  dog-house 
within  two  hundred  yards  of  and  ap- 
purtenant to  a  dwelling-house,  and  in 
another  count  the  larceny  of  a  dog  then 
and  there  being  found  in  said  dog- 
house, but  failing  to  allege  in  the  sec- 
ond count  that  the  dog-house  was 
within  two  hundred  yards  of  or  ap- 
purtenant to  the  dwelling-house,  is  de- 
fective as  an  indictment  for  compound 
larceny,  although  simple  larceny  is 
sufficiently  charged.  State  v.  Lang- 
ford,  (S.Car.  1899)  33  S.  E.  Rep.  370. 

Vajue  of  property  n&^d  not  be  alleged. 
State  V.  Castor,  93  Mo.  242. 

Precedents. —  Charging  that  defend- 
ant '<  feloniously  took  and  carried  away 
in  or  from  a  storehouse  four  dollars 
Bind  fifty  cents,  in  specie  coin  of  the 
United  States,  the  description  of  which 
is  to  the  grand  jury  unknown,  the  per- 
sonal property  of  Mrs.  Mary  Knight" 
sufficiently  describes  the  offense.  Boi- 
ling V.  State,  98  Ala.  80, 

In  Bailey  v.  State,  99  Ala.  143,  the 
indictment  charged  that  defendant 
"  feloniously  took  and  carried  away 
from  a  storehouse  one  shirt  of  the  value 
of  seventy-five  cents,  the  personal  prop- 
erty of  Max  Long." 

In  Churchwell  v.  State,  117  Ala.  124, 
the  indictment  charged  that  defendant 
"  feloniously  took  and  carried  away 
from  the  dwelling-house  of  Sophia  Terry 


on«  trunk  of  the  value  of  two  dollars, 
the  personal  property  of  .S'^////tz  Terry." 

In  Broughton  v.  State,  105  Ala.  103, 
the  indictment  charged  that  defendants 
"feloniously  took  and  carried  away 
from  the  storehouse  of  John  Emmons 
one  umbrella,  of  the  value  of  one  dollar 
and  _/?//)' cents,  and  one  pair  of  shoes, 
of  the  value  of  three  dollars,  the  per- 
sonal property  oi  John  Emmons.  And 
the  grand  jury  of  said  county  further 
charge  that  before  the  finding  of  this  in- 
dictmentyi7^«  Broughton,  alias  Bfoaden; 
aW&s  Broudon,  did  buy,  receive,  conceal 
or  aid  in  concealing  o«^  umbrella,  of  the 
value  of  one  dollar  and  ffty  cents,  and 
one  pair  of  shoes  of  the  value  of  three 
dollars,  the  personal  property  of  John 
Emmons,  knowing  they  had  been  stolen 
from  the  storehouse  oi  John  Emmons, 
and  not  having  the  intent  to  restore  it 
to  the  owner."  A  demurrer  to  this  in- 
dictment on  the  ground  that  there  was 
a  misjoinder  of  offenses  was  overruled 
and  the  indictment  held  sufficient. 

In  Kimbrough  v.  State,  loi  Ga.  583, 
the  indictment  charged  that  defendant 
"  unlawfully  and  with  force  and  arms, 
the  dwelling-house  of  one  Hurley 
Moses,  there  situate  did  enter,  and  hav- 
ing so  entered,  one  waistcoat,  of  the 
value  oi  four  dollars,  of  the  personal 
goods  of  one  Shepp  King,  in  the  said 
dwelling-house  being  then  and  there 
found,  did  wrongfully  and  fraudulently 
take  and  carry  away  therefrom,  with 
the  intent  then  and  there  to  steal  the 
said  coat." 

In  Davis  v.  State,  33  Ga.  98,  the  in- 
dictment charged  that  defendant  "with 
force  and  arms,  one  black  cassimere 
cloth  coat,  called  a  sack  coat,  one  pair 
cassimere  pantaloons,  of  dark  color, 
then  and  there  being  the  goods  and 
chattels  and  personal  property  of  one 
Mark  Bennett,  said  black  cassimere 
coat,  and  said  pantaloons,  then  and 
there  being  of  the  value  of  eight  dol- 
lars, said  black  cassimere  coat  and 
pantaloons,  then  and  there  being  in  the 
storehouse  of  the  said  Mark  Bennett,  in 
the  county  aforesaid,  being  found,  said 
storehouse  then  and  there  being  a  house 
for  the  deposit  and  safe  keeping  of 
ready-made  clothing,  and  within  the 
curtilage  of  the  dwelling-house  of  the 
said  Mark  Bennett,  the  same  being  a 
storehouse,  then  and  there  for  the  de- 
posit and  safe  keeping  of  ready-made 
clothing,  him,  the  said  Henry  Davis, 
then  and  there,  from  said  storehouse. 
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(1)  In  General. 

Form  No.  12888.' 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  52.) 
{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  feloniously  took  and  carried  away  from  a  dwelling-house  a 
diamond  breast-pin  of  the  value  of  seventy-five  dollars,  the  personal 
property  of  Julia  Doe,  against  the  (continuing  and  concluding  as  in 
Form  No.  10680). 


unlawfully,  fraudulently,  and  pri- 
vately, with  intent  to  steal  the  said 
ready-made  cassimere  coat,  and  said 
'dark  colored  cassimere  pants,  then  and 
there  did  take  and  carry  away,  with 
intent  to  steal  the  same." 

In  Berry  v.  State,  10  Ga.  511,  the  in- 
dictment, upon  which  conviction  was 
affirmed,  charged  that  defendant  "with 
force  and  arms,  the  dwelling-house  of 
one  William  Montgomery,  there  situate, 
unlawfully,  wilfully,  feloniously  and 
maliciously  did  enter  in  the  night-time 
and  having  so  entered,  seven  thousand 
dollars,  to  wit,  two  thousand  dollars  in 
gold  and  silver  coin  of  the  value  of  two 
thousand  AoWars,  a.nd  five  thousand  dol- 
lars in  bank  bills  of  the  value  of  five 
thousand  dollars,  and  three  thousand  dol- 
lars in  promissory  notes  of  the  value  of 
three  thousand  dollars,  of  the  property, 
goods  and  chattels  of  the  said  William 
Montgomery,  in  the  said  dwelling-house, 
did  then  and  there,  being  found  then 
and  there,  feloniously,  unlawfully,  wil- 
fully, maliciously,  and  privately  take 
and  carry  away,  with  intent  to  steal  the 
same." 

In  Com.  V.  Smith,  in  Mass.  429,  the 
indictment,  alleged  that  defendant  cer- 
tain bank  notes  "of  the  property, 
goods  and  moneys  oi James  Gilbride, 
in  a  certain  building  there  situate,  to- 
wit,  the  dwelling-house  of  one  Patrick 
McGuire,  and  then  and  there  in  the 
possession  of  James  Gilbride  being 
found,  feloniously  did  steal,  take  and 
carry  away." 

In  Com.  V.  Curtis,  11  Pick.  (Mass.) 
134,  the  indictment  charged  that  de- 
fendant, at  Boston,  on  the  third  day  of 
October,  1829,  "  with  force  and  arms, 
two  large  silver  spoons,  of  the  value  of 
six  dollars,  and  two  silver  teaspoons  of 
the  value  of  three  dollars,  of  the  goods 
and  chattels  of  one  William  Fenno,  in 
the  dwelling-house  of  Fenno,  in  his 
possession  then  and  there  being,  did 
then  and  there,  in  the  dwelling-house 
feloniously  steal,  take  and  carry  away." 

In     State     v.     Sprague,     149     Mo. 
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409,  the  indictment,  charging  burgla- 
ry and  larceny,  alleged  that  defend- 
ants "  did  then  and  there  unlawfully, 
feloniously,  and  burglariously  break 
into  and  enter  the  storehouse  of 
the  firm  of  the  Dent  County  Mercantile 
Company,  a  corporation  duly  incorpo- 
rated under  the  laws  of  the  state  of 
Missouri,  there  situate,  the  same  being 
a  storehouse  and  building  in  which 
divers  goods,  wares,  and  merchandise 
and  valuable  things  were  then  and 
there  kept  for  sale  and  deposited,  with 
intent  the  said  goods,  wares,  and  mer- 
chandise in  said  storehouse  then  and 
there  being  found,  then  and  there  un- 
lawfully, feloniously,  and  burglari- 
ously to  steal,  take,  and  carry  away, 
and  two  certain  dark-colored  overcoats, 
of  the  value  of  %8.oo\  one  small  over- 
coat, of  the  value  of  %S-oo\  one  ladies' 
brown  jacket,  of  the  value  of  %6.oo\  one 
ladies'  blue  jacket,  silk-lined,  of  the 
value  of  %8.oo;  one  ladies'  black  jacket, 
of  the  value  of  %8.oo\  one  sack  of  roasted 
coffee,  of  the  value  of  %l8.oo;  one  hun- 
dred pounds  of  flour,  of  the  value  of 
%2.8o,  —  all  of  the  aggregate  value  of 
%S5-^o,  of  the  personal  goods  and  chat- 
tels of  the  said  firm  of  the  Dent  County 
Mercantile  Company,  then  and  there  in 
said  storehouse  and  building  being 
found, — did  then  and  there  unlawfully, 
feloniously,  and  burglariously  steal, 
take  and  carry  away." 

Prosecution  in  Another  County.  —  The 
provision  of  the  code  that  where  prop- 
erty is  stolen  in  one  county  and  carried 
into  another  the  thief  may  be  prose- 
cuted in  either  county,  has  no  applica-i 
tion  where  property  is  stolen  from  a 
warehouse  or  other  building  and  car- 
ried into  another  county.  In  such 
case  the  offender  can  be  prosecuted 
only  for  simple  larceny  in  the  county 
to  which  the  property  is  brought,  and 
not  for  the  statutory  offense.  Smith  v. 
State,  55  Ala.  59. 

1.  Alabama. — Crim.  Code  (1896),  § 
5049.  See,  generally,  supra,  note  4, 
p.  268. 
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Form  No,  12889.' 

{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  with 
force  and  arms  {Here  specify  the  property  stolen)  of  the  value  of  ninety 
dollars,  being  the  goods  and  chattels  of  one  Richard  Roe  in  the 
dwelling-house  of  him~the  said  Richard  Roe,  in  the  county  aforesaid, 
being  found,  the  sdivA  John  Doe  then  and  there,  from  the  said  dwell- 
ing-house, feloniously,  wrongfully,  privately,^  fraudulently  and  with 
intent  to  steal,  the  said  John  Doe  then  and  there  did  take  and  carry 
away,  the  said  John  Doe  then  and  there  having  entered  said  dwelling- 
house  with  intent  to  steal,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10689). 

Form  No.   12890.* 
(Mass.  Stat.  (1899),  p.  424.) 

{Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
John  Doe  did  steal  one  coat  of  the  value  of  more  than  (or  less  than) 
ten  dollars,  of  the  property  of  Richard  Roe,  in  a  certain  building  of 
the  said  Richard  Roe,  situated  in  said  Boston,  against  the  {continuing 
and  concluding  as  in  Form  No.  12811). 

Form  No.  12891.* 

(Precedent  in  State  v.  Riley,  100  Mo.  4q6.)* 

[{Commencing  as  in  Form  No.  10703,  and  continuing  doivn  to  *)]* 
from  the  dwelling-house  of  George  IV.  Gibson,  one  double-barrel  shot- 
gun (a  better  description  is  to  the  grand  jury  unknown)  of  the  value 
of  thirty  dollars,  the  joint  personal  property  of  George  W.  Gibson  and 
W.  E.  Brocken,  then  and  there  being  found,  to-wit,  in  said  dwelling- 
house  and  at  said  county  did  feloniously  steal,  take  and  carry  away, 
contrary  to  [{continuing  and  concluding  as  in  Form  No.  lOlOS).^ 

Form  No.  12892.'' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  IC03,  No.  12.) 

{Comi^encing  as  in  Form  No.  10715,  and  continuing  down  to  *)  felo- 
niously took  and  carried  away,  in  a  dwelling-house  {or  other  house)  a 

1.  Georgia.  —  3  Code  (1895),  §§  178,  the  dwelling-house  of  Gibson,  whereas 
179,  185.  See,  generally,  supra,  note  the  evidence  showed  that  the  house 
4,  p.  268.  was  held  in  partnership  by  Gibson  and 

2.  That  Taking  was  Private.  —  An  in-  Brocken.  The  indictment  was  held  suf- 
dictment  is  not  invalid  which  fails  to  ficient  under  sections  1812  and  1820  of 
charge  that  the  offense  was  committed  the  Revised  Statutes  of  1879,  providing 
privately.  Kimbrough  v.  State,  loi  that  where  any  offense  is  committed 
Ga.  583.  upon  or  in  relation  to  any  property  be- 

3.  Massachusetts. — Pub.  Stat.  (1882),  longing  to  several  partners  or  owners, 
c.  203,  §  16.  See,  generally,  supra,  note  the  indictment  shall  be  deemed  suf- 
4,  p.  268.  ficient  which  shall  allege  such  property 

4.  Missouri.  —  Rev.  Stat.  (1889),  §§  to  belong  to  any  one  or  more  of  the 
3537.  3538.  See,  generally,  supra,  note  partners  or  owners,  without  stating  the 
4,  p.  268.  names  of  all  of  them. 

6.  This  indictment  was  objected  toon  6.  The  matter  to  be  supplied  within 
the  ground  that  it  did  not  set  out  the  []  will  not  be  found  in  the  reported  case, 
christian  name  of  one  of  the  owners  of  7.  Oregon. —  Hill's  Anno.  Laws  (1892), 
the  stolen  property  and  that  it  charged  §  1764.  See,  generally,  supra,  note  4, 
the  larceny  to  have  been  committed  in     p.  268. 
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gold  watch  {or  as  the  case  may  be^,  the  personal  property  of  Richard 
Roe  (or  of  a  person  whose  name  is  unknown  to  the  grand  Jury)  contrary 
to  {continuing  and  concluding  as  in  Form  No.  10115). 

Form  No.  12893.' 

{Commencing  as  in  form  No.  10727,  and  continuing  down  to  *)  one  gold 
watch,  of  the  value  oi  fifty  dollars,  the  personal  property  of  one  Richard 
Roe,  in  the  dwelling-house  of  the  said  Richard  Roe  then  and  there 
being  found,  feloniously  did  take,  steal  and  carry  away,  against  the 
{continuing  and  concluding  as  in  Form  No.  10727). 

(2)  In  Day-time.2 

Form  No.  12894.* 

{Commencing  as  in  Form  No.  10691,  and  continuing  do7vn  to  *)  did 
then  and  there,  in  the  day-time,  to  wit,  about  two  o'clock  in  the  after- 
noon,  from  the  dwelling-house  of  Richard  Roe,  situated  in  said 
county,  feloniously  steal,  take  and  carry  away,  certain  articles,  to  wit, 
one  dozen  silver  teaspoons,  of  the  value  of  twenty  dollars,  in  said 
dwelling-house  being  found,  the  proper  goods  and  chattels  of  the 
said  Richard  Roe,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  10691). 

(3)  In  Night-time.* 


1.  Wisconsin.  —  Stat.  (1898),  §  4412. 
See,  generally,  supra,  note  4,  p.  268. 

2.  Statutory  provisions  relating  to  the 
larceny  from  buildings  in  the  day-time 
exist  in  these  states: 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§  1230. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  305. 

Iowa.  — Code  (1897),  §  4833. 

Maine.  —  Rev.  Stat.  (1883),  c.  120,  §  2. 

Michigan.  —  Comp.  Laws  (1897),  § 
11550. 

Minnesota.  —  Stat.  (1894),  §  6713. 

Beqnisites  of  Indictment,  etc. —  For  the 
formal  parts  of  an  indictment  or  infor- 
mation in  a  particular  jurisdiction  see 
the  titles  Indictments,  vol.  9,  p.  615; 
Informations  in  Criminal  Cases,  vol. 
9,  p.  768. 

See  also,  generally,  supra,  note  4, 
p.  268. 

Precedent. —  In  Goode  v.  State,  70  Ga. 
752,  the  indictment  charged  that  de- 
fendant "  with  force  and  arms,  the 
house  of  one  R.  T.  Harper,  there  situ- 
ated, did  enter  in  the  day-time,  and 
after  having  entered,  two  hams  of 
bacon  of  the  value  of  ten  dollars,  one 
hundred  and  ten  Ao\\2t.Tsoi  United  States 
treasury  notes,  or  national  bank  bills. 


of  the  denomination  of  twenty,  ten,  five, 
two  and  one  dollar  bills,  of  the  value  of 
one  hundred  and  ten  dollars,  ten  dollars 
in  silver  coin  in  dollars,  /w/y-dollars, 
quarters  and  ten  cents,  of  the  personal 
goods  of  the  said  R.  T.  Harper,  in  said 
storehouse  being  then  and  there  found, 
did  wrongfully  and  fraudulently  take 
and  carry  away,  with  the  intent  then 
and  there  to  steal  the  same." 

3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  305.  See,  generally, 
supra,  note  2,  this  page. 

4.  Statutory  provisions  relating  to  lar- 
ceny from  buildings  in  the  night-time 
exist  in  these  states: 

Iowa.  —  Code  (1897),  §  4832. 

Maine. —  Rev.  Stat.  (1883),  c.  120,  §2. 

Michigan.  —  Comp.    Laws    (1897),    § 

11551- 

Minnesota.  —  Stat.  (1894),  §  6712. 

Bequisites  of  Indictment,  etc.  —  Gener. 
ally.  —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  4, 
p.  268. 

Duplicity.  —  An  indictment  charging 
in  one  count  larceny  from  a  dwelling 
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Form  No.  12895.^ 

(Precedent  in  State  v.  Carver,  49  Me.  588.)* 
[(Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)]^ 
with  force  and  arms  the  store  of  one  Howard  B.  Lovejoy\  there 
situate,  in  the  night-time  of  the  same  day,  feloniously  did  break  and 
enter,  and^z;^  pieces  of  farmers'  and  mechanics'  cassimeres,  of  the 
value  of  twenty-four  dollars,  (and  other  articles  not  material  to  be 
described,)  of  the  goods  and  chattels  of  the  said  Howard  B.  Lovejoy, 
then  and  there  in  the  store  aforesaid  being  found,  then  and  there,  in 
the  night-time,  feloniously  did  steal,  take  and  carry  away,  in  the 
store  aforesaid,  against  the  [{continuing  and  concluding  as  in  Form 
No.  10697).y 

(4)  With  Count  for  Simple  Larceny. 

Form  No.  12896.* 

{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  with 
force  and  arms  {Here  specify  the  property  stolen)  of  the  value  of  ninety 
dollars,  being  the  goods  and  chattels  of  one  Richard  Roe,  in  the 
dwelling-house  of  him  the  sdad  Richard  Roe,  in  the  county  aforesaid, 
being  found,  the  said  John  Doe  then  and  there  from  the  said  dwell- 
ing-house, feloniously,  wrongfully,  privately,  fraudulently  and  with 
intent  to  steal,  the  ssixd  John  Doe  then  and  there  did  take  and  carry 
away,  the  said  John  Doe  then  and  there  having  entered  said  dwelling- 
house,  with  intent  to  steal,  contrary  to  the  laws  of  said  state,  the 
good  order,  peace  and  dignity  thereof.  And  the  jurors  aforesaid,  in 
the  name  and  behalf  of  the  citizens  of  Georgia,  further  charge  and 
accuse  the  said  John  Doe  of  the  county  and  state  aforesaid,  with 
having  committed  the  offense  of  simple  larceny,  for  that  the  said 
John  Doe,  on  the  tenth  day  oi  June  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-eight,  in  the  county  aforesaid,  with 
force  and  arms,  of  the  personal  goods  of  one  Richard  Roe  then  and 
there  being  found,  of  the  value  of  ninety  dollars,  unlawfully,  wrong- 
fully and  fraudulently,  did  take  and  carry  away,  with  intent  to  steal 
the  same,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10689). 

b.  Public  Building.'* 

in    the    night-time,    and,    in    another  3.  The  matter  to  be  supplied  within 

count,  larceny  from  a  dwelling  in  the  [  ]  will  not  be  found  in  the  reported 

day-time,  is  not  open  to  the  objection  case. 

of  duplicity.     State  z/.  Elsham,  70  Iowa  4.  Georgia.  —  3  Code  (1895),   §§  178, 

531.  179,    185.     See,   generally,  supra,  note 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  120,  4,  p.  268. 

§  2.     See,    generally,   supra,   note    4,        6.  Statutory  provisions  relating  to  lar- 
p.  272.  ceny  from  public  buildings  exist  in  the 

2.  This  was  the  first  count  in  the  in-     following  states: 

dictment    in    this    case.     The    second  Georgia. — 3  Code  (1895),  §  183. 

count  charged  other  parties  with  being  Maine.  —  Rev.  Stat.  (1883),  c.  120,  §2. 

accessories    before   the   fact.      It   was  Oregon. — Hill's  Anno.   Laws  (1892), 

held  that  the  count  against  the  princi-  §  1764- 

pals  was  sufficient  in  all  respects,  and  Wisconsin.  —  Stat.  (1898),  §4412. 

that  the  second  count  did  not  render  Wyoming.  —  Rev.  Stat.  (1887),  §901. 

the  indictment  defective.  Bequisites  of  Indictment,  etc. —  For  the 
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Form  No.  12897.' 

(Davis's  Prec.  145,  No.  193.) 

{Cotnmrncing  as  in  Form  No.  10697,  and  continuing  down  to  *)  the 
court-house  (or  other  public  building,  meeting-house  or  college)  of  the  said 
county  of  Androscoggin,  there  situate,  and  erected  for  public  uses, 
to  wit,  for  holding  the  judicial  courts  in  the  said  county  of  Andros- 
coggin; in  the  night-time  (or  in  the  day-time)  did  break  and  enter  and 
(Here  specify  the  articles  stolen,  alleging  the  value)  of  the  goods  and 
chattels  of  the  said  county  of  Androscoggin,  then  and  there  in  the 
court-house  aforesaid  being  found,  feloniously  did  steal,  take  and 
carry  away,  in  the  court-house  aforesaid,  against  the  (continuing  and 
concluding  as  in  Form  No.  10697). 

3.  From  Car.^ 

Form  No.  12898.* 

(Commencing  as  in  Form  No.  10689,  and  continuing  dotvn  to  *)  did 
feloniously  enter  and  steal  from  a  car,  the  property  of  and  in  the 
possession  and  control  of  the  Central  Railroad  of  Georgia,  a  corpora- 
tion duly  chartered  under  the  laws  of  Georgia,  and  doing  business 
in  said  county,  under  said  corporate  name,  one  bale  of  cotton,  of  the 
value  of  fifty  dollars,  the  property  of  a  person  to  the  grand  jury 
unknown,  being  then  and  there  in  the  possession  of  the  said  Central 
Railroad  of  Georgia,  contrary  to  (continuing  and  concluding  as  in  Form 
No.  10689). 

formal  parts  of  an  indictment  or  infor-  Bequisites  of  Indictment,  etc. —  Gener- 

mation  in  a  particular  jurisdiction  see  ally.  —  For  the  formal  parts  of  an  in- 

the  titles  Indictments,  vol.  9,  p.  615;  dictment  or  information  in  a  particular 

Informations  in  Criminal  Cases,  vol.  jurisdiction  see  the  titles  Indictments, 

9,  p.  768.  vol.  9,  p.  615;  Informations  in  Crimi- 

See   also,    generally,   supra,  note   4,  nal  Cases,  vol.  9,  p.  768. 

p.  268.  See   also,   generally,   supra,   note   2, 

1.  Maine.  —  Rev.  Stat.  (1883),  c.  120,  p.  204. 

§    2.     See,    generally,    supra,    note    5,  Ownership  of  car  must  be   averred, 

p.  273.  Cooper  V.  State,  89  Ga.  222.     And  that 

2.  Statutory  provisions  relating  to  lar-  the  car  was  on  a  certain  named  raiU 
ceny  from  cars  exist  in  the  following  road  in  the  county  is  not  sufficient, 
states:  Cooper  v.  State,  89  Ga.  222. 

Alabama.  —  Crim.  Code  (1896),  §  5049.  Value  of  property  need  not  be  alleged. 

Georgia.  — 3  Code  (1895),  §  185.  State  v.  Sharp,  106  Mo.  106. 

Kansas. — Gen.    Stat.  (1897),  c.   loo.  Precedent.  —  In   Rogers    v.    State,    90 

§  84.  Ga.  463,  where  the  indictment  charged 

Maine.  —  Rev.    Stat.    (1883),    c.    120,  the  larceny  by  defendant  of  a  bale  of 

§  2.  cotton    from    a   railroad   car    "  in    the 

Minnesota.  —  Stat.    (1894),    §§    6712,  possession  and  control  of   the  Central 

6713.  Railroad  and  Banking   Co.,  a    corpora- 

Missouri. — Rev.  Stat.  (1889),  §§  3537,  tion  duly  chartered  under  the-laws  of 

3538.  Georgia,  and  doing  business  under  said 

New  York. — Cook's  Pen.  Code  (1898),  corporate  name,"  a  conviction  was  af- 

§  530,  subs.  2.  firmed. 

Texas.  —  Pen.  Code  (1895),  art.  855.  3.  Georgia.  —  3   Code   (1895),    §  185. 

Wisconsin.  — Stat.  (1898),  §  4412.  See,  generally,  supra,  note  2,  this  page. 
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4.  From  Conveyance. 

Form  No.  12899.' 
(Mass.  Stat.  (1899),  p.  427.) 

{Commencing  as  in  Form  No.  12811,  and  conti fining  down  to  *)  that 
John  Doe  did  steal  from  a  certain  conveyance,  to  wit,  the  wagon  of 
one  Richard  Roe,  one  book  of  the  value  oi  five  dollars,  of  the  property 
of  Richard  Roe,  the  said  Richard  Roe  being  a  common  carrier  (or  a 
person  carrying  ofi  the  express  business),  and  said  conveyance  being 
used  bv  the  said  Richard  Roe  in  said  business,  {concluding  as  in  Form 
No.  12811). 

5.  From  Vessel.^ 

Form  No.  12900.^ 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  987.) 

{Commeiuing  as  in  Form  No.  10697,  and  continuing  down  to  *)  twenty 
pounds  weight  of  indigo,  of  the  value  oi  fifty  dollars,  of  the  goods 
and  chattels  of  Richard  Roe,  then  and  there  being  in  a  certain  ship, 
on  the  Androscoggin  river,  a  navigable  river  in  said  county,  and  then 
and  there  found,  then  and  there  in  the  night-time  (or  in  the  day-time) 
feloniously  did  steal,  take  and  carry  away,  against  the  {continuing  and 
concluding  as  in  Form  No.  10697). 

Form  No.  i  2  9  o  i  .* 

(Mass.  Stat.  (iSgg),  p.  424.) 
{Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
John  Doe  did  steal  one  gold  watch,  of  the  value  of  more  than  (or  less 
than)  fifty  dollars,  of  the  property  of  Richard  Roe,  in  a  certain  ship 
(or  vessel)  of  the  sa\d  Richard  Roe,  situated  in  said  Boston,  against  the  , 
{continuing  and  concluding  as  in  Form  No.  12811). 

I.Massachusetts.  —  Stat.  (1889),  c.  458.  North  Dakota.  —  Rev.    Codes   (1895), 

See  also  supra.  Form   No.   12811,  and  §  7451. 

notes  thereto.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

2.  Statntory  provisions  relating  to  lar-  §  1764. 

ceny  from  vessels  exist  in  the  follow-  South  Carolina.  —  Crim.  Stat.  (1893), 

ing  states:  §  145. 

Alabama.  —  Crim.  Code  (1896),  §5049.  South  Dakota. —  Dak.    Comp.    Laws 

!o7va.  —  Code  (1897),  §g  4832,  4833.  (1887),  §  6786. 

Kansas. — Gen.    Stat.   (1897).  c.    100,  Texas.  —  Pen.  Code  (1895),  art.  855. 

§  85.  IVisconsin.  —  Stat.  (1S98),  g  4412. 

Kentucky.  —  Stat.  (1894),  §  1198.  Eeqtiisites    of   Indictment,    etc.  —  For 

Maine.  —  Rev.    Stat.    (1883),    c.    120,  the   formal   parts  of  an   indictment  or 

I  2.  information  in  a  particular  jurisdiction 

Massachusetts.— Pnh.  Stat.  (1882),  c.  see  the  titles   Indictments,  vol.  9,  p. 

203,  S  16.  615;  Informations  in  Criminal  Cases, 

Michigan.  — Comp.    Laws   (1897),   §  vol.  9,  p.  768. 

11550.  See   also,   generally,  supra,  note   2. 

Minnesota.  —  Stat.    (1894),    §§    6712,  p.  204. 

6713.  3.  Maine.  —  Rev.   Stat.  (1883),  c.  120, 

Missouri.  —  Rev.  Stat.  (1889),  §§3537,  ^   2.      See,    generally,    supra,    note   2, 

3538.  this  page. 

New    York.  —  Cook's     Pen.      Code  4.  I^assachusetts.  —  Pub.  Stat.  (1882), 

(1898),  §  530,  subs.  2.  c.    203,   §    16.     See,    generally,   supra, 
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Form  No.  12902.' 

(Hill's  Anno.  Laws  Oregon  (1892),  p.  1003,  No.  12.) 

{Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *)  feloni- 
ously took  and  carried  away,  in  a  ship  (or  boat)  a  gold  watch  (or  as 
the  case  may  be)  the  personal  property  of  Richard  Roe  (or  of  a  person 
whose  name  is  unknown  to.  the  grand  Jury),  contrary  to  (continuing  and 
concluding  as  in  Form  No.  10716). 

6.  From  Wreck.2 

Form  No.  12903.' 

(Commencement  as  in  Form  No.  10721)  did  then  and  there  fraudu- 
lently appropriate  to  his  own  use  and  dispose  of  to  his  own  benefit, 
and  with  intent  to  deprive  the  true  owner  of  the  value  thereof,  the 
following  property,  to  wit  (describing  it),  which  said  property  had 
been  taken  (or  driven^  on  shore  from  a  certain  vessel,  to  wit,  a  sloop 
called  the  '■'■Helen,'"  which  had  previously  been  wrecked  (or  stranded 
or  burned)  on  the  sea-shore  (or  a  certain  river  or  bay  or  harbor),  to 
wit,  (describing  the  locality)  of  said  state  of  Texas,  the  same  being  the 
property  oi  Richard  Roe,  against  the  (continuing  and  concluding  as  in 
Form  No.  10721). 

7.  Under  Federal  Statutes, 
a.  At  a  Navy-yard. 

Form  No.  12904.* 

(Whart.  Prec.  Ind.  and  PI.  (1857),  p.  417.) 

(Commencement  as  in  Form  No.  10729),  that  John  Doe,  late  of  said 
district,  mariner,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three,  at  said  district,  and 
within  the  navy-yard  adjoining  the  ^^r^«^^  of  ^r^^7/^/>'/z,  in  the  city 
of  New  York,  in  the  county  of  Kings,  in  the  eastern  district  of  New 
York  aforesaid,  the  site  of  which  said  navy-yard  had  been  before  the 
said  first  day  of  January,  in  the  year  last  aforesaid,  ceded  to  the 
United  States,  and  was  on  the  said  last  mentioned   day,  then  and 

note  2,  p.   275,  and  supra.  Form   No.  Texas.  —  Pen.  Code  (1895),  §  876. 

12811,  and  notes  thereto.  Beqoisitesof  Indictment,  etc.  —  For  the 

1.  Oregon. — Hill's  Anno.  Laws  (1892),  formal  parts  of  an  indictment  or  infor- 
§  1764.  See,  generally,  supra,  note  mation  in  a  particular  jurisdiction  see 
2,  p.  275.  the  titles  Indictments,  vol.  9,  p.  615; 

2.  Statutory  provisions  relating  to  lar-  Informations  in  Criminal  Cases,  vol. 
ceny  from  wrecked  vessels  exist  in  the  9,  p.  768. 

following  states:  See   also,   generally,   supra,  note   2, 

Georgia.  —  3  Code  (1895),  §  173.  p.  204. 

iV>wF,?r/6.  — Cook's  Pen.  Code  (1898),  3.   Texas.  —  Pen.    Code    (1895),    art. 

§  538.  876.      See,   generally,    supra,    note   2, 

North  Dakota. —  Rev.  Codes  (1895),  §  this  page. 

7457-  4.   United  States.  — K^v.  Stat.  (1878), 

South  Dakota.  —  Dak.    Compr.    Laws  §  5356. 
(1887),  §  6792. 
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there  under  the  sole  and  exclusive  jurisdiction  of  the  United  States, 
feloniously  did  take  and  carry  away,  with  intent  to  steal  and  purloin 
(^Siate  definitely  the  things  taken  and  the  value  of  each,  separately),  said 
(^Here  describe  the  property  as  before)  then  and  there  being  the  prop- 
erty (or  of  the  personal  goods')  of  one  Richard  Roe  (or  of  some  person 
or  persons  to  the  said  jurors  unknown),  contrary  to  {continuing  and 
concluding  as  in  Form  No.  10729). 

b.  From  Letter-box. 

Form  No.  12905.' 

{Commencing  as  in  Form  No.  10729,  and  continuing  down  to  *)  did 
feloniously  take  and  steal  from  a  certain  street  letter-box,  an  author- 
ized depository  of  mail-matter  at  said  city  of  Denver,  a  certain  letter, 
addressed  to  Richard  Roe,  at  the  city  of  San  Francisco,  in  the  state 
of  California,  containing  certain  articles  of  value,  to  wit,  a  United 
States  postal  money-order  iox  fifteen  dollars,  of  the  value  oi  fifteen 
dollars,  which  said  letter  was  intended  to  be  conveyed  by  post,  and 
did  open,  secrete  and  embezzle  the  same,  contrary  to  {continuing  and 
concluding  as  in  Form  No.  10729). 

e.  Fpom  Post-offlee. 

(1)  Letter. 

{a)  Containing  Articles  of  Value. 

Form  No.  12906.' 

{Commencing  as  in  Form  No.  10729,  and  continuing  do^vn  to  *)  did 
feloniously  take  and  steal  from  the  post-office  at  said  city  of  De?iver, 
a  certain  letter  addressed  to  Richard  Roe,  at  Boston,  in  the  state  of 
Massachusetts,  containing  certain  articles  of  value,  to  wit,  a  check 
drawn  for  the  sum  oi  five  hundred  dollars,  on  the  Merchant's  National 
Bank  of  Denver,  at  said  city  of  Denver,  and  payable  to  said  Richard 
Roe,  of  the  value  oi  five  hundred  dollars,  which  said  letter  was  intended 
to  be  conveyed  by  post,  and  did  open,  secrete  and  embezzle  the  same, 
contrary  to  {continuing  and  concluding  as  in  Form  No.  10729). 

{p)  Not  Containing  Articles  of  Value. 

Form  No.  12907.' 

{Commencing  as  in  Form  No.  10730,  and  continuing  down  to  *^  then  and 
there,  feloniously  did  take  and  steal,  out  of  the  post-office  of  the 
United  States  at  said  Boston,  a  certain  letter  directed  to  one  Richard 
Roe,  at  said  Boston,  which  letter  had  been  in  a  post-office  of  the  United 
States,  to  wit,  the  post-office  at  said  Boston,  and  did  so  steal  and  take 

1.  United  States.  —  Rev.  Stat.  (1878),  Ownership  of  letter  need  not  be  alleged. 
^  5469.  U.  S.  V.  Falkenhainer,  21  Fed.  Rep.  624. 

"  2.  United  States.  — Rc\.  Stat.  (1S78),  3.  United  .States.  — Rev.  Stat.  (1878), 
§  5469.  §  3S92. 
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said  letter  before  it  had  been  delivered  to  the  said  Richard  Roe,  to 
whom  it  was  directed,  and  did  secrete,  embezzle  and  destroy  the 
same,  said  letter  not  containing  any  article  of  value,^  against  the 
{continuing  and  concluding  as  in  Form  No.  107SO). 

(2)  Packet.2 

Form  No.  12908.' 

(Commencing  as  in  Form  No.  10729,  and  continuing  down  to  *)  did 
feloniously  take  and  steal  from  the  post-office  at  said  city  of  Denver, 
a  certain  packet,  addressed  to  Richard  Roe,  at  the  city  of  Si.  Louis 
in  the  state  of  Missouri,  containing  certain  articles  of  value,  to  wit, 
/i^r/y  dollars  in  currency  of  the  United  States  and  one  thousand  doWdiTS 
in  gold-dust,*  which  said  packet  was  intended  to  be  conveyed  by 
post,  and  did  open,  secrete  and  embezzle  the  same,  contrary  to  (con- 
tinuing and  concluding  as  in  Form  No.  10729'). 

d.  Upon  the  High  Seas. 

Form  No.  12909.^ 

(Whart.  Prec.  Ind.  and  PI.  (1857).  p.  418.) 

(Commencement  as  in  Form  No.  10729)  that  J^ohn  Doe,  late  of  said 
district,  marirur,  on  the  first  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three,  at  said  district,  in  and 
on  board  of  a  certain  American  vessel,  being  a  barque  called  the 
^^  Helen,"  belonging  in  whole  or  in  part  to  a  certain  person  or  persons 
then  and  still  being  a  citizen  or  citizens  of  the  United  States  of  America, 
whose  name  or  names  are  to  the  said  jurors  unknown,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  on  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  said  United  States  and  within  the  jurisdiction  of  this  court,*  felo- 
niously did  take  and  carry  away,  (state  the  nature  of  the  things  taken, 
their  particular  name  and  value)  of  the  personal  goods  of  one  Richard 
Roe,  (or  of  the  personal  goods  of  some  person  or  persons  to  the  said  jurors 
unknown)  with  intent  to  steal  or  purloin  the  same,  contrary  to  (con- 
tinuing and  concluding  as  in  Form  No.  10729). 

1.  Contents.  —  That  the  letter  con-  wit,  forty  dollars  in  currency,  the  prop- 
tained  nothing  of  value  need  not  be  erty  of  William  Stoner,  and  secreted 
alleged.     U.    S.  v.    Fisher,   5   McLean     and  embezzled  the  same. 

(U.  S.)  23.  3.    United  States.— Rc^v.   Stat.  (1878), 

2.  Precedent.  —  In   Beery   v.    U.   S.,  2     §5469. 

Colo.  186,  the  fourth   count  in  the  in-        4.  Mailable    Hatter.  —  Whether    the 

dictment,   which    was    held   sufficient,  article  stolen  is  or  is  not  mailable  matter 

charged   in    substance    that  defendant  is  not   material,  the   statute   covering 

feloniously  did     steal    from   the   post-  everything  of  value  and   not  limiting 

office   at  Fairplay  a  certain   registered  the  offense  to  articles  which   the  law 

packet  which    had  lately  before   then  authorizes  to  be  carried  by  mail.   Beery 

been  put  into  the   mail  at  Oro  City  to  v.  U.  S.,  2  Colo.  186. 
be  conveyed  by  post  to  Denver,  which        6.   United  States.  —  Rev.   Stat.  (1878), 

packet  contained  articles  of  value,  to  §  5356. 
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Form  No.   12910.' 

(Whart.  Prec.  Ind.  and  PI.  (1857),  p.  419.) 

{Commencement  as  in  Form  No.  10729)  that  John  Doe,  late  of  said 
district,  mariner,  on  t\\&  first  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three,  at  said  district,  in  and 
on  board  of  a  certain  vessel,  being  a  sloop  called  the  '■'■Helen,''  belonging 
and  appertaining  in  whole  or  in  part  to  a  certain  person  or  persons 
then  and  still  being  a  citizen  or  citizens  of  the  United  States  of 
America,  whose  names  are  to  the  said  jurors  unknown  (or  belonging 
and  appertaining,  in  whole  or  in  part,  to  one  Samuel  Short,  then  and 
still  being  a  citizen  of  the  United  States  of  America),  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States  of  America  and  of  this  court,  feloniously  did  take  and 
carry  away,  with  intent  to  steal  and  purloin  {Here  state  particularly 
each  article  and  the  value  of  each,  separately)  of  the  personal  goods  of 
some  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown  (or 
of  the  personal  goods  of  one  Richard  Roe)  contrary  to  {continuing  and 
concluding  as  in  Form  No.  10729). 

XIX.  From  the  person.^ 
1.  Criminal  Complaint. 


Pen.  Code  (1895),  §  8S3. 
-  Comp.     Stat.    (1899),    § 


1.  United  States.  —  Rev.  Stat.  (1878),  Montana.  ■ 
§  5356.  /Nebraska. 

2.  Statutory  provisions  relating  to  lar-  6774. 
ceny  from  the   person  exist  in  the   fol-  New  Hampshire.  —  Pub.  Stat.  (1891), 
lowing  states:  c.  275,  §  i. 

Alabama.  —  Crim.    Code     (1896).    §  Newfersey.  —  Gen.    Stat.    (1894),    p. 

5049  1074.  §  135- 

Arizona.  —  Pen.  Code  (1887),  §  765.  New  Mexico.  —  Comp.  Laws (1897),  § 

California.  —  Pen.  Code  (1897),  §  487,  11 14. 

subs.  2.  New  York. —  Cook's  Pen.  Code  (1898), 

Connecticut.  — Gen.    Stat.    (1888),    §  §  530,  subs,  i,  531,  gsubs.  2. 

1448.  North  Dakota.  — Rtv.    Codes  (1895), 

District  of  Columbia.  —  Comp.    Stat.  §  7448,  subs.  2,  ^  7452. 

{1894),  c.  16,  §  45.  Oklahoma.  —  Stat.    {1893),    §    2374 

Georgia.  —  3    Code    (1895).    §§    175-  subs.  2. 

177.  Oregon.  —  Hill's  Anno.  Laws  (1892),  j^ 

Idaho.  —  Rev.  Stat.   (1887),    §  7048,  1765. 

subs.  2.  Rhode  Island.  —  Gen.    Stat.  (1896),  c. 

Illinois.  —  Starr  &    C.    Anno.     Stat.  279,  §  12. 

^1896),  c.  38,  par.  305.  South  Carolina.  —  Crim.  Stat.  (1893), 

Iowa.  —  Code  (1897),  §  4837.  §  148. 

Kansas. — Gen.   Stat.  (1897),    c.   100,  South  Dakota.  — Dak.   Comp.    Laws 

§81.  (1887),  §6783,  subs.  2,  §6787. 

Louisiana.  — Rev.  Laws  (.1897),  §  811.  Tennessee.  —  Code  (1896),  §  6548. 


Maine.  —  Rev.    Stat.    (1883),    c.    120, 

§4. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203.  §  19. 

Michigan.  —  Comp.  Laws  (1897),  § 
11552. 

Minnesota.  —  Stat.  (1894),  §§  6712. 
6713. 


Texas.  —  Pen.  Code  (1895),  arts.  879, 
880. 

Utah.— Rev.  Stat.  (1898),  §  4359. 
Vermont. — Stat.  (1894),  i^  4941. 
Virginia.  —  Code    (Supp.    1898),    § 

3707. 

IVisconsin.  — Stat.  (1898),  §  4413. 
Wyoming.  — Rev.  Stat.  (1887),  §  9OI. 


379 


Volume  II. 


12911. 


LARCENY. 


12912. 


Form  No.  i  2  9  1 1  .> 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1898),  p.  394,  No.  99.) 


SS. 


State  of  Nnv  York,  \ 
County  of  Suffolk.     \ 

Richard  Roe,  being  duly  sworn,  deposes  and  says,  that  he  resides 
in  the  town  of  Huntington,  in  said  county.  That  on  the  tenth  day  of 
June,  iS99,  at  the  town  oi  Huntington,  in  said  coxxnty ,  John  Doe,  with 
force  and  arms,  from  the  person  of  said  Richard  Roe,  one  gold  watch, 
(<7r  other  property,  describing  the  same)  of  the  value  of  fifty  dollars,  of 
the  goods  and  chattels  and  personal  property  of  the  said  Richard 
Roe,  then  and  there  being  found,  feloniously  did  steal,  take  and 
carry  away,  by  (^give  manner  of  the  carrying  away). 

Richard  Roe. 

Subscribed  and  sworn  to  before  me  this  eleventh  day  oi  June,  i899, 

Abraham  Kent,  Justice  of  the  Peace. 


2.  Indictment  or  Information.^ 


1.  New  York.  —  Cook's  Pen.  Code 
(1898),  §  530,  subs.  I,  §  531,  subs.  2. 
See  also  list  of  statutes  cited  supra, 
note  2,  p.  279;  and,  generally,  supra, 
note  I,  p.  198. 

2.  Bequisites  of  Indictment,  etc.,  Oen- 
erally.  —  For  the  formal  parts  of  an 
indictment  or  information  in  a  par- 
ticular jurisdiction  see  the  titles  In- 
dictments, vol.  9,  p.  615;  Informations 
IN  Criminal  Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Felonious  Taking.  —  In  New  fersey, 
under  sections  135  and  136  of  the 
Crimes  act,  the  indictment  need  not 
charge  the  felonious  taking.  It  is  suf- 
ficient to  charge  that  the  taking  was 
unlawful  and  malicious.  Randall  v. 
State,  53  N.  J.  L.  485. 

Statute  Need  Not  Be  Pleaded.  —  An  in- 
dictment need  not  specify  that  it  was 
drawn  under  the  section  of  the  statute 
describing  the  offense.  Mukesw.  Com., 
(Ky.  App.  1893)  21  S.  W.  Rep.  529. 

Value  of  the  property  need  not  be  al- 
leged. Shaw  V.  State,  23  Tex.  App. 
493. 

Precedents.  —  In  Higgs  v.  State,  113 
Ala.  36,  the  indictment  charged  that 
defendants  "feloniously  took  and  car- 
ried away,  from  the  person  of  Allan 
Goolsby,  two  dimes  of  the  silver  cur- 
rency of  the  United  States,  of  the  value 
of  twenty  cents,  and  two  nickels,  of  the 
nickel  currency  of  the  United  States,  of 
the  value  of  ten  cents,  all  being  of  the 
aggregate  value  of  thirty  cents,  and  the 


personal  property  of  Allan  Goolsby," 
etc. 

In  DuBois  v.  State,  50  Ala.  139,  the 
indictment  charged  that  defendant 
"feloniously  took  and  carried  away, 
from  the  person  of  William  E.  Beard, 
one  pocket-book  containing  fifty  dol- 
lars, in  national  currency  of  the  United 
States,  the  exact  denomination  of 
which  is  to  the  grand  jury  unknown, 
one  note  on  F.  Connoley  for  two  hundred 
dollars,  one  note  on  W.  P.  Rushing  for 
two  hundred  and  twenty-two  dollars,  one 
note  on  Orr  dr'  Bonner  for  two  hundred 
and  seven  dollars,  two  notes  on  JV.  G. 
Randall  for  five  hundred  dollars,  each 
of  the  value  of  more  than  fifty  dollars, 
the  personal  property  of  William  E. 
Beard '^  etc. 

In  State  v.  Lee  Ping  Bow,  10  Oregon 
27,  the  indictment  charged  that  defend- 
ant did  "  willfully,  unlawfully  and 
feloniously  take,  steal  and  carry  away 
from  and  on  the  person  of  another, 
namely,  from  and  on  the  person  of 
Chung fohn,"  etc.  The  words  "and 
on  "  were  rejected  as  surplusage. 

An  indictment  charging  that  de- 
fendant fraudulently  and  privately 
took  from  the  possession  of  the  alleged 
owner  eleven  dollars,  of  the  property 
of  said  injured  party,  "  without  his  con- 
sent, and  without  his  knowledge,  etc., 
with  intent  to  deprive  him  of  its  value, 
and  to  appropriate  the  same  to  the 
use  and  benefit  of  her,  the  said  Sallie 
Eaton,"  sufficiently  charges  the  intent  to 
steal    the   property.      Eaton   v.    State, 
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Form  No.  12912.' 

(Ala.  Crim.  Code  (1896;,  ^  4923,  No.  52,) 

{Commencing  as  in  Form  No.  10680,  and  continuing  do7vn  to  *)  John 
Doe  feloniously  took  and  carried  away  from  the  person  of  Richard 
Roe,  ofie  bank  note  for  one  dollar,  on  the  bank  of  Mobile,  of  the  value 
of  thirty  dollars,  the  personal  property  of  Richard  Roe,  against  the 
{continuing  and  concluding  as  in  Form  No.  10680') 

Form  No.  12913.* 

(2  Rev.  Swift's  Dig.  832.) 

{Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  did 
wilfully  and  feloniously  steal,  take  and  carry  away  from  the  person 
of  Richard  Roe,  of  Derby,  in  said  county  of  Ne^u  Haven,  a  certain 
silver  watch,  the  proper  estate  of  the  said  Richard  Roe,  then  and 
there  being  in  his  possession,  by  taking  the  same  from  the  pocket  of 
the  said  Richard  Roe,  which  watch  was  of  the  value  oi  fifty  dollars, 
against  the  {continuing  and  concluding  as  in  Form  No.  10685). 

Form  No.  1 2  9  1 4 .' 

(Precedent  in  State  v.  Graham,  65  Iowa  618. )•* 

[{Commencing  as  in  Form  No.  10693,  and  continuing  do^vn  to  *)]* 
seven  %100  notes,  of  the  value  and  denomination  of  %100  each,  con- 
sisting of  national  bank-notes,  and  national  currency  notes  called 
greenbacks,  and  all  of  the  aggregate  value  of  %'1[00,  then  and  there 
being  the  property  of  A.  H.  Hildebrand,  and  then  on  the  person  of 
the  said  A.  H.  Hildebrand,  feloniously  did  steal,  take  and  carry  away, 
contrary  to  [{continuing  and  concluding  as  in  Form  No.  10693).^^ 

Form  No.  129 15.* 

(Minn.  Stat.  (1894),  §7239,  No.  16.) 

{Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *,  sub- 
stituting the  7uord  '■'■  larceny  "  for  the  word  ^^  arson  ")  ieloniously  took 
and  carried  away,  in  the  night-time  (br  day-time),  from  the  person  of 
Richard  Roe,  one  silver  watch,  (or  as  the  case  may  be)  the  personal 
property  of  Richard  Roe  (or  of  a  person  whose  name  is  unknown  to  the 
grand  jury)  of  the  value  of  more  than  twenty  dollars  {continuing  and 
concluding  as  in  Form  No.  10701). 

(Tex.   Crim.  App.  1897)  41  S.  W.  Rep.  2.  Connecticut.  —  Gen.  Stat.  (1888),  § 

604.  1448.      See,   generally,  supra,  note  2, 

In  Schantz  v.  State,  17  Wis.  251,  an  p.  280. 

indictment  was    held   sufficient   which  3.  Iowa.  —  Code  (1897),  §  4837.     See, 

charged   that   defendant   "  feloniously  generally,  supra,  note  2,  p.  280. 

stole,  took  and  carried  away,  from  the  4.  The  indictment  in  this   case  was 

person  of  one  Nicholas  Sebastian"  cer-  held  sufficient. 

tain  banknotes,  which; were  particularly  5.  The  matter  to  be  supplied  within 

described.  [  ]  will  not  be  found  in  the  reported  case. 

1.  Alabama.  —  Crim.    Code  (1896),  §  6.  Minnesota.  —  Stat.  (1894),  §6^  6712, 

5049.      See,   generally,  supra,  note  2,  6713.      See,  generally,  supra,   note  2, 

p.  280.  p.  280. 
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Form  No.  12916.' 

(Precedent  in  Chezem  v.  State,  56  Neb.  498.)* 

\{Comtnencing  as  in  Form  No.  108S1,  and  continuing  down  to  *)]3  then 
and  there  being,  from  the  person  of  one  Asa  H.  Oliphant  unlawfully 
and  feloniously,  did  steal,  take,  and  carry  away  ^«<r  purse  of  the  value 
of  twenty-five  cents,  and  fifteen  dollars,  lawful  money  of  the  United 
States,  of  the  value  oi  fifteen  dollars,  the  property  of  the  said  Asa  R. 
Oliphant,  without  putting  him,  the  said  Asa  R.  Oliphant,  in  fear  by  the 
use  of  threats,  force,  or  violence,  [contrary  to  {continuing  and  concluding 
as  in  Form  No.  1083 1).^ 

Form  No.  1 2  9 1  7  .* 

(^Commencing  as  in  Form  No.  10721,  and  continuing  down  to  *)  did 
fraudulently  and  privately^  take  from  the  possession  and  the  person*  of 
Richard  Roe  the  following  described  property,  to  wit:  one  gold,  watch  of 
the  value  of  ofie  hundred  dollars,  the  same  being  the  corporeal  personal 
property  of  the  said  Richard  Roe,  without  the  consent  and  without 
the  knowledge'  of  the  said  Richard  Roe,  and  with  the  intent  to  deprive 
the  said  Richard  Roe  of  the  value  of  the  same,  and  to  appropriate  it 
to  the  use  and  benefit  of  him  the  saiiA  John  Doe,  against  the  {continu- 
ing and  concluding  as  in  Form  No.  10721). 

XX.  Second  and  Subsequent  Offenses.^ 


1.  Nebraska.  —  Comp.  Stat.  (1899), 
§  6774.  See,  generally,  supra,  note  2, 
p.  280. 

2.  It  was  held  in  this  case  that  the 
information  was  sufficient  and  nega- 
tived the  consent  of  the  owner  of  the 
property  to  the  taking  thereof. 

3.  The  matter  supplied  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

4.  Texas.  —  Pen.  Code  (1895),  arts. 
879,  880.  See,  generally,  stipra,  note 
2,  p.  280. 

That  property  was  carried  away  is 
not  essential.  That  it  passed  into  the 
possession  of  the  thief  is  sufficient. 
Tex.  Pen.  Code  (1895).  art.  880. 

5.  Privately.  —  Although,  under  the 
provision  of  the  statute,  the  offense 
must  be  committed  without  the  knowl- 
edge of  the  person  from  whom  the 
property  was  taken,  or  so  suddenly  as 
not  to  allow  him  time  to  make  resist- 
ance, the  word  "privately"  is  not 
indispensable  where  the  indictment 
charges  defendant  with  stealing  from 
the  person  "  so  suddenly  as  not  to 
allow  time  to  make  resistance  before 
the  property  was  carried  away." 
Brown  v.  State,  (Tex.  Crim.  App.  1893) 
22  S.  W.  Rep.  24. 

6.  From  the  Person.  —  The  theft  must 


be  from  the  person,  and  it  is  not  suffi- 
cient that  the  property  be  merely  in  the 
presence  of  the  person  from  whom  it  is 
taken.     Tex.  Pen.  Code  (1895),  art.  880. 

7.  Without  Knowledge  of  Owner.  — 
Theft  must  be  committed  without  the 
knowledge  of  the  person  from  whom 
the  property  is  taken,  or  so  suddenly 
as  not  to  allow  time  to  make  resistance 
before  the  property  is  carried  away. 
Tex.  Pen.  Code  (1895),  art.  880. 

8.  Statutory  provisions  relating  to 
second  and  subsequent  offenses  of  lar- 
ceny exist  in  the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §  5417. 
Arizona.  —  Pen.  Code  (1887),  ^5  1044, 
subs.  3. 

California.  —  Pen.  Code  (1897),  §  667. 
Connecticut.  —  Gen.    Stat.    (r888),    § 

1643- 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  16.  ^  44. 

Florida.  —  Rev.  Stat.   (1892),  §  2450. 

Georgia.  —  3  Code  (1895),  §  lOdZ. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  311. 

Indiana.  —  Horner's  Stat.   (1896),   § 

1934. 
Iowa.  —  Code  (1897),  §  4846. 
Kentucky.  —  Stat.  (1894),  ^  I130. 
Louisiana.  —  Rev.  Laws  (1897),  §  974. 
Maine.  —  Rev.  Stat.  (1883),  c.  I20,  §  5. 
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Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  24. 

Michigan.  —  Comp.  Laws  (1897),  § 

11555- 

Minnesota.  — Stat.  (1894),  §  6827. 
Missouri.  —  Rev.  Stat.  II889),  S  3959. 
Montana.—  Pen.  Code  (1895),  ^5  1233. 
New   Hampshire.  —  Pub.  Stat.  (1891), 
c.  275.  §§  7,  8. 

New  Jersey.  —  Gen.    Stat.    (1895),    p. 

1073,  §  133- 

New  Mexico.  — Comp.  Laws  (1897),  § 
1 186. 

New  Ftfr>§.— Cook's  Pen.  Code  (1898), 
§688. 

North  Carolina.  — Code  (1883),  §1187. 

North  Dakota.  —  Rev.    Codes  (1895), 

§§  7696,  7699- 

Oklahoma.— 'S)X.z.\..  (1893),  g§  2566. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6946,  subs.  3. 

Vermont.  —  Stat.  (1894),  §  4945. 

West  Virginia.  —  Code  (1891),  c.  152, 
§25. 

Sequisites  of  Indictment,  etc.,  Gener- 
ally. —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  LVFOR.MATIONS  IN  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

For  forms  of  indictment  and  infor- 
mation relating  to  unlawful  traffic  in 
liquors,  setting  up  former  conviction, 
see  Forms  Nos.  11760  to  11763. 

Following  Statute.  —  In  North  Caro- 
lina, the  first  conviction  must  be 
charged  as  required  in  the  section  of 
the  code  providing  for  the  punishment 
of  subsequent  offenses.  States.  David- 
son, 124  N.  Car.  839. 

In  Indiana,  an  indictment  for  grand 
larceny  should  not  charge  defendant 
with  a  former  conviction  of  petit  lar- 
ceny.    Good  V.  State,  61  Ind.  69. 

Record  of  former  conviction  must  be 
set  out  in  the  indictment.  People  v. 
Youngs,  I  Cai.  (N.  Y.)  37. 

In  People  v.  Sloan,  39  N.  Y.  App, 
Div.  265,  the  certificate  of  conviction 
was  as  follows: 

"  Plea  of  «<?/ guilty. 

Certificate  of  Conviction. 
Police  Court  —  County  of  Erie,  City  of 

Buffalo. 

The  People  of  the  State  of  New  ^ 

York  I 

against  f 

Harry  Sullivan.  J 

October  12,  iSgS. 

The    above-named  Harry   Sullivan, 


having  been  brought  before  Joseph  V. 
Seaver,  Acting  Police  Justice  of  the  city 
oi  Buffalo,  charged  with  petit  larceny 
in  stealing  one  mink  boa  valued  at 
%i8.7S,  the  property  of  J.  A'.  Adam  &■ 
Co.,  and  having  requested  to  be  tried 
by  the  Police  Court: 

And  the  above-named  Harry  Sulli- 
van having  thereupon  pleaded  not 
guilty  and  failed  to  demand  a  jury, 
and  having  been  thereupon  duly  tried, 
and  upon  such  trial  duly  convicted, 

I  have  adjudged  that  he  be  impris- 
oned in  the  Penitentiary  of  this  county 
for  the  term  of  yi7«r  months. 

Dated  at  the  City  of  Buffalo,  the  12th 
day  of  October,  iSgS. 

Joseph  V.  Seaver, 

Acting  Police  Justice  of  the  City  of 

Buffalo." 

It  was  held  that  this  certificate  was 
sufficient,  although  it  did  not  state  the 
time  when  the  larceny  was  committed 
or  the  place  where  it  was  committed, 
except  by  inference,  and  that  there  was 
no  question  that  the  offense  of  which 
the  relator  was  convicted  was  so  fully 
described  that  he  could  not  be  again 
convicted  of  such  offense. 

See  also  Form  No.  5858,  and  notes 
thereto. 

In  New  Hampshire,  an  allegation  that 
offender  has  been  twice  convicted  of 
larceny  cognizable  by  a  justice  of  the 
peace  is  a  sufficient  averment  of  previ- 
ous convictions.  N.  H.  Pub.  Slat. 
(1891),  c.  275.  §  8. 

\n Michigan,  the  words  "conviction" 
and  "sentence"  are  not  synonymous; 
and  where  the  indictment  alleges  con- 
viction but  not  a  sentence,  defendant 
cannot  be  convicted  on  a  subsequent 
offense.  People  v.  Ellsworth,  68  Mich. 
496. 

Terms  of  the  judgment  or  sentence  need 
not  be  alleged.  Stevens  v.  People,  i 
Hill  (N.  Y.)  261. 

Property  to  which  first  offense  related 
need  not  be  specified.  Stevens  v.  Peo- 
ple, 1  Hill  (N.  Y.)  261. 

Person  from  whom  property  was  stolen 
at  the  commission  of  the  first  offense 
need  not  be  alleged.  Stevens  v.  Peo- 
ple, I  Hill  (N.  Y.)  261. 

That  defendant  has  been  pardoned  or 
otherwise  discharged  must  be  alleged. 
Stevens  v.  People,  i  Hill  (N.  Y.)  261. 

That  defendant  has  been  duly  dis- 
charged and  remitted  of  such  judgment 
and  conviction  is  sufficient.  Gibson  v. 
People,  5  Hun  (N.  Y.)  542. 

That  subsequent  larceny  was  felonioosly 
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committed  must  be  alleged.  State  v. 
Weldon,  70  Mo.  572. 

Precedents.  —  In  People  v.  Gutierrez, 
74  Cal.  81,  an  indictment  charging  that 
"the  said  Alexander  Gutierrez,  on  the 
thirty- first  day  of  May,  x'&Sj,  at  the  said 
county  of  Santa  Barbara,  and  before 
the  filing  of  this  information,  one  cloth 
ready-made  man's  vest,  of  the  value  of 
three  dollars,  of  the  property  of  _/.  Davis, 
previously  did  steal,  take,  and  carry 
away;  and  the  district  attorney  afore- 
said does  further  accuse  the  aforesaid 
Alexander  Gutierrez  of  having  been, 
before  the  commission  of  the  felony 
hereinbefore  charged,  to  wit,  on  the 
twenty- first  day  of  December,  iSeP^,  duly 
convicted  of  petit  larceny  before  W. 
J.  Haver ly,  a  justice  of  the  peace, 
having  then  and  there  competent  au- 
thority in  the  premises,"  was  held  to  be 
in  accordance  with  the  established 
procedure,  was  not  open  to  objection. 

An  information  charging  that  de- 
fendant "did  unlawfully  and  feloni- 
ously steal,  take  and  carry  away  three 
horse-shoes,  of  the  personal  goods  and 
chattels  of  William  B.  Brown,  and  of 
the  value  of  /j"  cents;  and  he,  Michael, 
in  default  of  100  dollars  bail,  required 
by  the  Mayor  of  the  city  of  Fort  Wayne, 
to  secure  his  appearance  at  the  next 
term  of  the  Allen  Circuit  Court  to 
answer  said  charge,  was  committed  to 
the  jail  of  Allen  County,  where  he  is 
still  confined,  and  that  there  is  no  in- 
dictment now  pending  against  him  for 
said  charge.  And  further,  that  at  the 
February  term,  i?>_5$,  the  said  Michael 
was  indicted  in  the  Allen  Circuit  Court 
for  the  crime  of  petit  larceny;  that  he 
pleaded  to  the  indictment,  and  was  in 
said  Court  duly  convicted  of  said 
charge,  and  judgment  was  rendered  in 
pursuance  of  said  conviction,"  is  suf- 
ficient both  to  give  the  court  jurisdic- 
tion and  to  allow  proof  of  a  former 
conviction.  Dougherty  v.  State,  20 
Ind.  442. 

In  People  v.  Ellsworth,  68  Mich.  496, 
the  information  charged  that  defendant 
"/wtjyfz/t'-year  old  sorrel  gelding  horses, 
one  top  buggy,  and  one  set  double  har- 
ness, in  all  of  the  value  oi  four  hundred 
dollars,  of  the  goods  and  chattels  of 
one  Dexter  Norton,  in  the  possession  of 
him,  the  said  Dexter  Norton,  then  and 
there  being  found,  did  feloniously 
steal,  take  and  carry  away.  And  that 
said  Isaac  Ellsworth,  heretofore,  to  wit, 
on  the  twelfth  day  of  October,  A.  D.  187^, 
was  duly  convicted  upon  information. 


in  the  circuit  court  for  Genesee  county, 
of  the  crime  of  larceny  of  the  goods 
and  chattels  of  on^  John  Getchell,  cotci- 
Ta\\\.^A  August  24,  1875,  at  the  township 
of  Vienna,  in  said  county;  and  was 
also,  on  said  twelfth  day  of  October, 
1875,  duly  convicted  upon  another  in- 
formation, in  the  said  circuit  court,  of 
the  crime  of  larceny  of  the  goods  and 
chattels  of  one  Ira  Bebee,  committed 
September  8,  i^7S,  at  the  city  of  Flint, 
in  said  county,  and  that  the  said  Isaac 
Ellsworth  was  duly,  on  said  last  con- 
viction, sentenced  to  be  imprisoned  in 
the  State  prison  at  Jackson,  at  hard 
labor,  for  a  period  of  five  years,  — 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of 
the  State  of  Michigan."  It  was  held  in 
this  case  that  defendant  could  not  be 
convicted  for  a  third  offense,  the  in- 
formation failing  to  allege  that  he  had 
been  sentenced  on  the  first  of  the  pre- 
vious  convictions,  the  words  "sen- 
tence" and  "conviction"  not  being 
synonymous. 

In  State  v.  GriflSe,  118  Mo.  188,  the 
indictment  charged  that  defendant  "  on 
the  second  day  ot  January,  i8gj.  was 
charged  and  convicted  of  petit  larceny 
before  one  Walter  C.  Nelms,  a  justice 
of  the  peace  of  Dickerson  township  in 
Lewis  county,  Missouri,  and  sentenced 
to  pay  a  fine  of  $j  and  costs;  that  said 
Carnie  Grifiie  complied  with  said  sen- 
tence and  was  discharged,  and  that 
thereafter,  to-wit,  said  Carnie  Griffie 
did  then  and  there  feloniously  steal, 
take  and  carry  away  one  pair  of  shoes 
of  the  value  of  %i.2S,  of  the  goods  and 
chattels  of  one  Benjamin  Wilson, 
against  the  peace  and  dignity  of  the 
state."  Judgment  was  reversed  be- 
cause the  record  showed  that  the  per- 
son convicted  was  Carney  GriflSn,  the 
court  holding  that  the  record  was  inad- 
missible as  evidence. 

In  State  v.  Loehr,  93  Mo.  103,  it  was 
held  that  an  indictment  alleging  in 
substance  that  defendant,  on  the  twen- 
tieth day  of  December,  1880,  was 
charged  and  convicted,  in  the  St.  Louis 
court  of  criminal  correction,  of  petit 
larceny,  fined  one  dollar  and  costs; 
that  he  complied  with  said  sentence, 
was  discharged;  that  thereafter,  on  the 
fourteenth  day  of  March,  1883,  defend- 
ant did,  in  the  city  of  St.  Louis,  feloni- 
ously steal,  take  and  carry  away  fifty 
pounds  of  iron  of  the  value  often  cents 
per  pound,  of  the  property  of  the  Mis- 
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Form  No.  12918.' 
{Commencement  as  in  Form  No.  1068T). 


souri  Pacific  Railroad  Company,  a  cor- 
poration duly  organized,  etc.,  was 
sufficient. 

In  Stover  v.  Com.,  92  Va.  780,  the 
second  and  third  counts  of  the  indict- 
ment were  as  follows: 

"And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present 
that  the  sa.\A  Joshua  H.  Stover  has  been 
three  times  before  convicted  and  sen- 
tenced for  like  offenses  in  the  United 
States,  to-wit,  petit  larcenv,  to-wit: 
That  on  the  26th  day  of  April,  i8<?.?, 
and  before  the  commission  of  the  of- 
fense hereinbefore  charged,  in  the  State 
of  Virginia,  before  Thomas  A.  Gordon, 
a  justice  of  the  peace  for  the  city  of 
Staunton,  the  same  being  then  and 
there  a  court  of  competent  jurisdiction 
in  the  premises,  the  said  /t^j^wa  H. 
Stover  was,  by  the  name  oi  Joshua  Sto- 
ver, convicted  and  sentenced  for  petit 
larceny.  And  that  on  the  8th  day  of 
August,  i8<fe,  and  before  the  commis- 
sion of  the  offense  hereinbefore  charged, 
in  the  Slate  of  Virginia,  in  the  Mayor's 
Court  for  the  city  of  Staunton,  the  same 
being  then  and  there  a  court  of  com- 
petent jurisdiction  in  the  premises,  the 
%z\di  Joshua  H.  Stover  was,  by  the  name 
oi  Joshua  Stover,  convicted  and  sen- 
tenced for  petit  larceny,  the  latter  being 
a  separate  offense  from  that  for  which 
he  was  convicted  and  sentenced  on  the 
said  26th  day  of  April,  i8cJ^,  the  said  j^^r- 
tf«a' offense  of  petit  larceny  having  been 
committed  after  the  said  conviction  for 
the  said  first  offense  of  petit  larceny 
aforesaid.  And  that  on  the.?oMdayof 
November,  i%82,  and  before  the  com- 
mission of  the  offenses  hereinbefore 
charged,  in  the  State  of  Virginia,  in 
the  Mayor's  Court  for  the  city  of  Staun- 
ton, the  same  being  then  and  there  a 
court  of  competent  jurisdiction  in  the 
premises,  the  said  Joshua  //.  Stover  w&s, 
by  the  name  of  Joshua  Stover,  convicted 
and  sentenced  for  petit  larceny,  the 
latter  being  a  separate  offense  from 
those  for  which  he  was  convicted  and 
sentenced  on  the  said  26tA  day  of  April, 
18&,  and  the  said  8th  dsiy  of  August, 
1882,  the  said  third  offense  of  petit  lar- 
ceny having  been  committed  after  the 
said  convictions  for  the  said  yfrj/ and 
second  offenses  of  petit  larceny  afore- 
said. And  that  on  the  jd  day  of  Au- 
gust, i88j,  and  before  the  commission 
of  the  offense  hereinbefore  charged,  in 


the  State  of  Virginia,  in  the  Mayor's 
Court  for  the  city  of  Staunton,  the  same 
being  then  and  there  a  court  of  com- 
petent jurisdiction  in  the  premises,  the 
said  Joshua  H.  Stover  was,  by  the  name 
of  Joshua  Stover,  convicted  and  sen- 
tenced for  petit  larceny,  the  latter  being 
a  separate  offense  from  those  for  which 
he  was  convicted  and  sentenced  on  the 
said  26th  day  of  April,  18&,  and  on  the 
said  8th  day  of  August,  1882,  and  on 
the  said  20th  day  of  November,  1882,  the 
said  fourth  offense  of  petit  larceny  hav- 
ing been  committed  after  the  said  con- 
victions for  the  said  first  and  second  2.x\d 
third  offenses  of  petit  larceny  aforesaid. 

And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that 
the  said  Joshua  H.  Stover  has  been  twice 
before  convicted  and  sentenced  in  the 
United  States  to  confinement  in  the  peni- 
tentiary, to-wit:  That  on  the  nth  day 
of  May,  \88j,  and  before  the  commis- 
sion of  the  offense  Jirst  hereinbefore 
charged,  in  the  State  of  Virginia,  in  the 
Hustings  Court  for  the  city  of  Staunton, 
the  same  being  then  and  there  a  court 
of  competent  jurisdiction  in  the  prem- 
ises, the  s^\d  Joshua  H.  Stover  was,  by 
the  name  of  Joshua  Stover,  convicted 
and  sentenced  to  confinement  in  the 
penitentiary  for  having  been  three  times 
convicted  of  petit  larceny;  and  that  on 
the  lOth  day  of  March,  1887,  and  before 
the  commission  of  the  offense  Jirst 
hereinbefore  charged,  in  the  State  of 
Virginia  in  the  Hustings  Court  for  the 
city  of  Staunton,  the  same  being  then 
and  there  a  court  of  competent  juris- 
diction in  the  premises,  the  s^\d  Joshua 
H.  Stover  was,  by  the  name  of  Joshua 
Stover,  convicted  and  sentenced  to  con- 
finement in  the  penitentiary  for  having 
been  three  times  before  convicted  for 
petit  larceny,  the  latter  being  a  separate 
offense  from  that  for  which  he  was  con- 
victed and  sentenced  to  the  penitentiary 
on  said  nth  day  of  May,  i88j." 

In  this  case  the  defendant  upon  con- 
viction was  sentenced  to  the  peniten- 
tiary for  life.  The  action  of  the  court 
sentencing  the  prisoner  for  life  was  re- 
versed on  the  ground  that  under  the 
statute  such  sentence  could  not  be  im- 
posed and  the  term  of  confinement  was 
fixed  at  one  year. 

1.  District  of  Columbia. —  Comp.  Stat. 
(1894),  c.  16,  §  44.  See  also,  generally, 
supra,  note  8,  p.  282.  1 
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That  John  Doe,  late  of  the  district  aforesaid,  on  the  tenth  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight,  was  tried  in  the  Police  Court  of  the  District  of  Columbia 
on  a  charge  of  the  larceny  of  property  under  the  value  of  thirty-five  dol- 
lars in  the  District  of  Columbia,  the  said  court  then  and  there  having 
jurisdiction  over  said  offense,  and  was  by  said  court  found  guilty  of 
said  charge  and  sentenced  (Here  set  out  the  sentence  of  the  courf), 
which  said  judgment  has  not  been  reversed  and  still  remains  in  full 
force  and  effect. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  John  Doe,  late  of  the  district  aforesaid, 
with  force  and  arms,  on  the  first  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  district 
aforesaid,  {Ilere  give  a  particular  description  of  the  property  stolen  and 
value  of  each  article)  of  the  goods,  chattels,  and  property  of  one 
Richard  Roe  then  and  there  being,  and  in  his  possession  found, 
feloniously  did  steal,  take  and  carry  away,  against  the  {continuing  and 
concluding  as  in  Form  No.  10687'). 

Form  No.  i  2  9  i  9  .' 

(Precedent  in  Randall  v.  State,  132  Ind.  540.)' 

[(jCommencing  as  in  Form  No.  1082 Jf,  and  continuing  down  to  *)]^ 
did  then  and  there  unlawfully  and  feloniously  steal,  take  and  carry 
away  six  dollars  in  money,  of  the  value  of  six  dollars,  then  and  there, 
and  being  then  and  there  the  personal  goods,  money  and  chattels  of 
William  Powers.  And  the  said  Randall  was  heretofore  convicted  of 
petit  larceny  in  the  Wells  Circuit  Court,  in  Wells  county,  in  said  State, 
as  William  Powers  has  complained  upon  oath,  contrary  [(continuing 
and  concluding  as  in  Form  No.  10824).]^ 

Form  No.  12920/ 

(Precedent  in  State  v.  Brown,  115  Mo.  410.)* 

[{Commencement  as  in  Form  No.  101  OS.  )]2 

The  grand  jurors  for  the  state  of  Missouri,  summoned  from  the 
body  of  the  county  of  Audrain,  impaneled,  charged  and  sworn  to 
inquire  within  and  for  said  county  and  state,  upon  their  oaths  present 
and  charge  that  one  Press  Brown,  on  the  fourteenth  day  of  June, 
iS90,  before  D.  H.  Harris,  a  justice  of  the  peace  for  Audrain  county, 
Missouri,  was  charged  and  convicted  of  the  crime  of  petit  larceny 
and  sentenced  to  M/>/y  days' imprisonment  in  the  county  jail;  that 
he,  the  said  Press  Brown,  complied  with  the  said  sentence  and  was  dis- 
charged, and  that  thereafter,  on  or  about  the  twenty-fifth  day  of 
June,  A.  D.    i89^,  at  the  county  and  state  aforesaid,  the  said  Press 

1.  Indiana.  —  Horner's  Stat.  (1896),  [  ]  will  not  be  found  in  the  reported  case. 
§  1934.  See,  generally,  supra,  note  4,  Missouri.  —  Rev.  Stat.  (1889),  § 
8,  p.  282.  3959-  See,generally,j«/ra,note8,  p.  282. 

2.  It  was  held  that  this  information  5.  The  indictment  in  this  case  was 
complied  with  the  statutory  require-  held  sufficient,  and  to  set  forth  all  of 
ment  and  was  sufficient.  the  elements,  incidents  and  conditions 

3.  The  matter  to  be  supplied  within  precedent  of  the  statutory  offense. 

286  Volume  11, 


12920.  LARCENY.  12922. 

Brown  did  then  and  there  unlawfully  and  feloniously  one  single- 
barrel  shotgun  of  the  value  of  $5,  the  property  of  Lamartine  Lack- 
land^ steal,  take  and  carry  away  against  the  [{continuing  and  concluding 
as  in  Form  No.  1070S).Y 

XXL  ATTEMPT  TO  COMMIT  LARCENY.* 
1.  In  General. 

Form  No.  12921  .* 

(Precedent  in  Clark  v.  State,  86  Tenn.  512.)* 

[(Commencing  as  in  Form  No.  10720,  and  continuing  down  to  *)]^ 
unlawfully  and  feloniously  did  enter  into  the  business  house  of  E.  D. 
Peebles  and  did  then  and  there  pull  out  the  cash-drawer  —  where 
cash  (money)  was  usually  kept —  of  said  Peebles,  and  feloniously 
attempted  to  take,  steal  and  carry  away  therefrom  the  money,  per- 
sonal goods,  and  chattels  of  said  Peebles,^  then  and  there  to  be  had 
and  found  in  said  business  house,  with  the  intent  feloniously  to  con- 
vert the  same  to  his,  the  said  Clark s  own  use,  and  to  deprive  the 
true  owner  thereof. 

Wherefore  [the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  present  that  the  said  John  Clark  on  the  twenty-third  day  oi  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
seven,  in  said  Fayette  county,  in  the  state  of  Tennessee  aforesaid,  in 
the  manner  aforesaid,  by  the  means  aforesaid,  thus  feloniously  did 
attempt  to  commit  a  felony,  to  wit,  a  larceny,  to  the  evil  example 
of  all  others  in  like  case  offending,  contrary  to  (continuing  and  con- 
cluding as  in  Form  No.  107S0).Y 

2.  From  the  Person.* 

1.  The  matter  supplied  and  to  be  ever,  has  been  held  a  suflScient  descrip- 
supplied  within  [  ]  will  not  be  found  tion  of  the  offense.  Jackson  v.  State, 
in  the  reported  case.  91  Ala.  55. 

2.  Bequisites  of  Indictment,  etc.,  Oen-  3.  See,  generally,  supra,  note  2,  this 
erally.  —  For   the    formal   parts   of   an  page. 

indictment   or   information    in   a   par-  4.  It  was  held   that  this  indictment 

ticular  jurisdiction  see  the  titles  Indict-  was   suflScient   and   the   action  of   the 

MENTS,  vol.  9,  p.  615;  Informations  in  trial  court  in  overruling  a  motion  to 

Criminal  Cases,  vol.  9,  p.  768.  quash  the  same  was  affirmed. 

See  also,    generally,  supra,  note   2,  5.  Description  of  Property.  —  The  de- 

p.  204.                                   ,  scription  of  the  property  need  not  be 

Consult  also  list  of  statutes  cited  in  as  particular  as  in  indictments  for  lar- 

vol.  9,  p.  739,   note  2,  relating  to  the  ceny,  and   describing  the  property  as 

offense    of    attempting    to    commit   a  money,  personal  goods  and  chattels  is 

crime.  sufficient.     Clark  z/.  State,  86  Tenn.  511. 

Facts  constituting  the  offense  must  be  6.  Statutory  provisions  relating  to  at- 

stated,    and   that   defendant   did    "at-  tempt  to  commit  larceny  from  the  per- 

tempt  to  take,  steal  and  carry  away"  son  exist  in  the  following  states: 

certain  articles  is  not  sufficient.     State  District  of  Columbia.  —  Comp.  Stat. 

V.  Brannan,  3  Nev.  238.  (1894),  c.  16,  §  46. 

That  defendant  "  did  attempt  to  fe-  Louisiana.  —  Rev.  Stat.   (1897),  §8ri. 

loniously  take  and    carry  away   from  Massachusetts.  —  Pub.  Stat.   (1882),  c. 

a  storehouse     certain    property,"  how-  210,  §  8;  c.  203,  §  19. 
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Form  No.  12923.' 

(Mass.  Stat.  (1899),  p.  423.)* 

{Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
/ohn  Doe  did  attempt  to  steal  from  the  person  of  Richard  Roe,  and 
in  such  attempt  did  put  his  hand  against  the  person  and  into  the 
pocket  of  the  said  Richard  Roe,  but  did  fail  in  the  perpetration  of 
said  attempted  offense  (or  was  intercepted  and  prevented  in  the  execu- 
tion of  the  said  attempted  offense)  against  (continuing  and  concluding  as  in 
Form  No.  12811). 

XXII.  BRINGING  STOLEN  PROPERTY  INTO  STATE.3 


Rhode  Island.  —  Gen.  Stat.  (1896),  c. 
279,  §  12. 

Vermont.  —  Stat.  (1894),  §  4941. 

Beqtiisites  of  Indictment,  ^tc.,  Cten- 
erally.  —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  287. 

That  name  of  ii^jored  party  is  unknown 
is  sufficient  where  the  name  of  the  per- 
son on  whom  the  crime  was  committed 
is  unknown.  State  v.  Wilson,  30  Conn. 
500. 

That  there  was  property,  capable  of  being 
stolen,  upon  the  person  at  the  time  the 
attempt  was  made  need  not  be  alleged. 
Com.  V.  Sherman,  105  Mass.  169. 

Precedents.  —  An  indictment  alleging 
that  defendant,  with  intent  to  steal 
the  personal  property  of  said  woman, 
"  being  in  her  pocket,  and  on  her  per- 
son," did  "  thrust,  insert,  put  and  place 
his  hand  upon  the  dress  near  and  into 
the  pocket  of  the  said  woman  without 
her  knowledge  and  against  her  will," 
was  held  to  be  sufficiently  precise  and 
unequivocal.    Com.  v.  Bonner,  97  Mass. 

587. 

In  Com.  V.  McDonald,  5  Cush.  (Mass.) 
365,  the  indictment  alleged  that  the  de- 
fendant "  did  attempt  to  commit  an  of- 
fense prohibited  by  law,  to  wit,  did 
attempt,  with  force  and  arms,  to  steal 
feloniously  and  take  and  carry  away 
from  the  person  of  a  certain  man,  whose 
name  to  said  jurors  as  yet  is  not  known , 
his  personal  property  then  in  his  pocket 
and  in  his  possession,  the  name  of  said, 
property  not  being  known-  to  said 
jurors,  that  being  an  offense  prohibited 
by  law,  and  in  such  attempt  did  then 
and  there  do  a  certain  overt  act  towards 
the  commission  of  said  ofifense,  to  wit, 


did  then  and  there,  with  force  and 
arms,  feloniously  and  with  intent  then 
and  there  feloniously  to  steal,  take, 
and  carry  away  said  person's  said  prop- 
erty, then  and  there  being  in  his  pocket 
on  his  person,  thrust,  insert,  put  and 
place  his  said  John's  hand  into  the 
pocket  privily  and  secretly  of  said  man, 
without  his  knowledge  and  against  his 
will,  but  saidy^Aw  then  and  there  did 
fail  in  the  perpetration  of  said  offense 
of  stealing  from  the  person  of  said  man, 
and  was  intercepted  and  prevented  in 
the  execution  of  the  same."  It  was 
held  that  this  indictment  was  sufficient. 
It  was  further  held  that  the  allegation 
"  the  name  of  said  property  not  being 
known  to  said  jurors,  and  the  value  of 
said  property  not  being  known  to  said 
jurors,"  was  unnecessary  and  imma- 
terial, and  might  be  stricken  out 
without  affecting  the  validity  of  the 
indictment,  it  not  being  necessary  to 
allege  that  there  was  anything  in  the 
pocket  of  the  person  at  the  time  of  the 
attempt  which  could  be  the  subject  of 
larceny. 

See  also  vol.  9,  p.  739,  note  2. 

1.  Massachusetts.  —  Pub.  Stat.  (1882), 
c.  210,  §  8;  c.  203,  §  19.  See,  generally, 
supra,  note  6,  p.  287. 

2.  See  supra.  Form  No.  12811,  and 
notes  thereto. 

3.  Statutory  provisions  relating  to 
bringing  stolen  property  into  the  state 
exist  in  the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §  5053. 

Arizona.  —  Pen.  Code  (1887),  ^  775. 

California.  —  Pen.  Code  (1897),  §497. 

Delaware.  — 'Rev.  Stat.  (1893),  p.  936, 
c.  128,  §  12. 

Idaho.— Rev.  Stat.  (1887).  §  7058. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  582. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1934a,  I934<>. 
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Kansas.  —  Gen.  Stat.  (1897),  c.  100,  §§ 
88,  89. 

Michigan.  —  Comp.  Laws  (1897),  § 
11592. 

Minnesota. — Stat.  (1894),  §  6721. 

Mississippi.  —  Anno.  Code  (1892),  § 
1336. 

Missouri.  —  Rev.  Stat.  (1889),  g  3942. 

Montana.  —  Pen.  Code  (1895),  §  893. 

Nevada.  — Q&n.  Stat.  (1888),  §4630. 

New  York.— CooV's  Pen.  Code  (1898), 
§  540. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7460. 

Oklahoma.  —  Stat.  (1893),  §  2384. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  6795. 

Tennessee. — Code  (1896),  §§  6562, 
6564. 

Texas.  —  Pen.  Code  (1895),  art.  951. 

Utah.  —  Rev.  Stat.  (1898),  §  4368. 

Wyoming.  — Rev.  Stat.  (1887),  §  902. 

Beqnisites  of  Indictment,  etc.,  Gener- 
ally. —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. ' 

See  also,  generally,  supra,  note  2, 
p.  204. 

Must  Follow  the  Statute.  —  An  indict- 
ment for  bringing  stolen  property  into 
the  state  must  follow  the  statute  cre- 
ating the  offense,  and  no  conviction  for 
that  offense  can  be  had  under  an  in- 
dictment in  the  form  prescribed  for 
larceny.     LaVaul  v.   State,  40  Ala.  44. 

Felonious  Possession.  —  That  the  pos- 
session of  the  property  in  the  state  to 
which  it  was  brought  was  felonious 
must  be  alleged.  Stale  v.  Seay,  3  Stew. 
(Ala.)  123.  But  in  Northington  v.  State, 
14  Lea  (Tenn.)  424,  it  was  held  that  the 
fact  that  property  was  feloniously 
brought  into  the  state  need  not  be 
charged. 

That  Act  was  Criminal  in  Foreign  State. 
—  In  Texas,  it  is  held  that  the  indict- 
ment must  charge  that  the  stealing, 
taking  and  carrying  away  was,  by  the 
law  of  the  state  where  the  offense  was 
committed,  criminal,  and  that  it  was 
theft.     State  v.  Morales,  21  Tex.  298. 

Venue.  —  The  indictment  may  allege 
that  the  larceny  was  committed  in  any 
county  to  or  through  which  the  prop- 
erty was  brought.  McFarland  v.  State, 
4  Kan.  68. 

Precedents  —  Sufficient.  —  In  People  v. 
Staples,  91  Cal.  23,  an  information  was 
held  sufl5cient  which  charged  that  de- 
fendant did  "in  the  Territory oi Arizona, 


unlawfully,  wilfully  and  feloniously, 
take,  steal,  and  carry  away  from  the 
possession  ol  on^  Margaret  McGregor ,  a 
watch  and  chain  of  the  value  of  sevetity- 
five  dollars,  then  and  there  being  the 
personal  property  of  said  Margaret 
McGregor,  and  that  after  having  so  un- 
lawfully taken  and  stolen  said  watch 
and  chain,  he  did  bring  the  same  into 
the  county  oi  Los  Angeles,"  etc. 

In  State  v.  Kief,  12  Mont.  92,  the  in- 
dictment was  as  follows:  '''' Richard 
Kief,  at  Wolsey,  and  within  the  Do- 
minion of  Canada,  on  the  thirteenth  day 
oi  August,  A.  D.  \%88.  did  feloniously 
steal,  take,  and  carry  away  the  follow- 
ing described  personal  property  (descrip- 
tion of  mares),  the  property  of  Robert 
Mitchell,  the  said  Robert  Mitchell  then 
and  there,  to  wit,  at  the  date  last  afore- 
said, residing  at  Wolsey,  within  the  said 
Dominion  of  Canada,  which  said  prop- 
erty was  of  the  value  of  two  hundred 
dollars;  and  that  he,  the  said  Richard 
Kief,  did  afterwards,  and  on  the  trventy- 
second  day  of  October,  A.  D.  liSS,  bring 
the  said  property,  above  described,  into 
the  said  county  oi  Dawson,  in  the  then 
Territory  of  Montana  (now  State  of 
Montana),  and  that  he,  the  said  Richard 
Kief,  did  then  and  there,  to  wit,  at  the 
said  county  oi  Dawson,  then  Territory 
(now  State)  of  Montana,  on  the  said 
twenty-second  day  of  October^  A.  D.  i84<?, 
feloniously  steal,  take,  and  carry  away 
the  said  personal  property  above  de- 
scribed {description  of  mares);  the  same 
being  then  and  there  the  property  of 
the  said  Robert  Mitchell,  and  which  said 
property  was  then  and  there  of  the  value 
of  two  hundred  do\\a.TS.  All  of  which  is 
contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
State  of  Montana."  It  was  held  in 
this  case  that  the  word  "feloniously'' 
must  be  defined  according  to  the  stat- 
utes of  Montana,  and  that  the  laws  of 
Canada  were  not  included  among  the 
elements  which  constituted  the  crime 
with  which  the  defendant  was  charged. 

In  Sinclair  v.  State,  34  Tex.  Crim. 
Rep.  453,  the  indictment  charged, 
"  that  George  Sinclair,  late  of  the 
county  of  Cooke,  on  or  about  the  20th 
day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety- 
four,  with  force  and  arms  did  then  and 
there,  in  the  Territory  oi  Oklahoma, 
fraudulently  take  from  the  possession 
of  A.  D.  Hickok  two  horses,  the  same 
being  the  corporeal  personal  property 
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Form  No.  12923.' 
(Ala.  Crim.  Code  (1896),  §  4923,  No.  20,) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to*)  John 
Doe  feloniously  took  and  carried  away,  in  the  State  of  Mississippi,  one 
mule,  the  personal  property  of  Richard  Roe,  and  brought  said  mule 
into  the  county  of  Mobile,  in  this  state,  against  tht  {continuing  and 
concluding  as  in  Form  No.  10680).- 

Form  No.  12924.* 

(Precedent  in  McKenzie  v.  State,  32  Tex.  Crim.  Rep.  569.)' 

^{Commencement  as  in  Form  No.  10721.)]*  That/.  M.  McKenzie^ 
late  of  the  county  oi  Martin,  on  the  5th  day  oi  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-two,  with  force  and 
arms,  in  the  Territory  of  New  Mexico,  did  fraudulently  and  feloni- 
ously take,  steal,  and  carry  away  from  the  possession  of  W.  C.  Coch- 
ran one  cattle,  the  same  being  the  corporeal  personal  property  of  the 


of  the  said  A.  D.  Hickok,  without  the 
consent  of  the  said  A.  D.  Hickok ,  and 
with  the  intent  to  deprive  the  said  A. 
D.  Hickok  of  the  value  of  the  same,  and 
to  appropriate  it  to  the  use  and  benefit 
of  him,  the  said  George  Sinclair,  which 
said  acts,  by  the  laws  of  the  said  Ter- 
ritory of  Oklahoma,  then  in  force,  was 
the  offense  of  theft  of  horses,  and 
which  said  acts,  had  the  same  been 
committed  in  the  said  State  of  Texas, 
would,  under  the  laws  then  in  force  in 
said  State,  have  been  theft  of  horses; 
and  the  said  George  Sinclair,  after- 
wards, to  wit,  on  or  about  the  24th  day 
of  April,  A.  D.  189^,  did  bring  the  afore- 
said property  into  the  said  county  of 
Cooke,  State  of  Texas,  against  the  peace 
and  dignity  of  the  State."  This  indict- 
ment was  held  sufficient.  When  called 
upon  to  plead,  the  defendant  suggested 
that  his  name  was  not  that  alleged  in 
the  indictment.  The  indictment  was 
accordingly  changed.  The  court  held 
that  in  this  there  was  no  error,  the  code 
requiring  such  change  to  be  made, 
should  the  accused  suggest  that  he  is 
not  indicted  by  his  own  name. 

Insufficient. — That  defendant  "did 
feloniously  take,  steal  and  lead  away 
two  mares,  the  property  of  Harrison 
Hale,  Abram  Murdock,John  M.  Morgan 
anA  James  M.  Wesson,  in  the  State  of 
Mississippi,  and  brought  the  same  into 
the  county  of  Tuscaloosa,  in  the  State 
of  Alabama,  of  the  value  oi  five  hundred 
dollars,"  is  defective  in  not  charging 
with  sufficient  certainty  that  the  offense 
iras  committed  in  the  state  of  Missis- 


sippi. The  words  "in  the  State  of 
Mississippi"  by  their  arrangement,  re- 
fer rather  to  the  owners  of  the  property, 
to  fix  their  location,  than  to  the  place 
of  the  commission  of  the  crime.  The 
proper  form  would  have  been,  "did,  in 
the  State  of  Mississippi,  feloniously, 
steal,"  etc.     Alsey  v.  State,  39  Ala.  664. 

1.  Alabama.  —  Crim.  Code  (1896),  § 
5053.  See,  generally,  supra,  note  3, 
p.  288. 

2.  Texas. — Pen.  Code  (1895),  art.  951. 
See,  generally,  supra,  note  3,  p.  288. 

3.  In  this  case  the  court  held  that 
three  distinct  felonies  were  apparently 
charged  in  the  indictment,  but  that 
nevertheless  the  pleading  was  correct. 
That,  although  in  the  same  indictment 
there  can  be  no  such  joinder  of  felo- 
nies as  includes  separate  transactions 
in  fact,  yet,  what  relation  the  accused 
bears  to  a  certain  supposed  criminal 
transaction  may  frequently  be  shrouded 
in  doubt;  under  such  a  state  of  the 
case,  counts  for  each  are  permissible, 
and,  moreover,  commendable  practice. 
If  there  be  doubt  as  to  whether  the 
property  was  taken  beyond  the  state  or 
in  an  attached  county,  the  indictment 
should  allege  both,  and  upon  the  trial, 
if  distinct  transactions  are  developed, 
the  state,  at  the  request  of  the  defend- 
ant, should  be  forced  to  elect  on  which 
count  or  transaction  it  will  prosecute. 
It  was  further  held  that  either  count  in 
the  indictment  was  sufficient. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 


290 


Volame  li. 


12924.  LARCENY.  12924. 

said  W.  C.  Cochran^  without  the  consent  of  the  said  W.  C.  Cochran, 
and  with  the  intent  to  deprive  the  said  W.  C.  Cochran  of  the  value 
of  the  same,  and  to  appropriate  it  to  the  use  and  benefit  of  him,  the 
said  J.  M.  McKenzie;  which  said  acts  by  the  law  of  the  Territory  of 
New  Mexico  then  in  force  was  the  offense  of  theft,  and  which  acts, 
had  the  same  been  committed  in  the  State  of  Texas,  would  under  the 
law  of  said  State  then  in  force  have  been  theft;  and  the  said  y".  M. 
McKerizie  afterwards,  to-wit,  on  the  5th  day  oi  June,  iS92,  did  bring 
the  aforesaid  property  into  the  said  State  of  Texas,  and  the  said  J". 
M.  McKenzie  is  now  in  the  said  Martin  County,  Texas. 

And  the  grand  jurors  aforesaid,  upon  their  oaths,  in  said  court,  at 
said  term  thereof,  do  further  present,  that  J.  M.  McKenzie,  on  the  5th 
day  oi  June,  a.  d.  \%92,  in  the  Territory  of  New  Mexico,  did  fraudu- 
lently and  feloniously  take,  steal,  and  carry  away  from  the  posses- 
sion of  W.  C.  Cochran  one  cattle,  the  same  being  the  corporeal 
personal  property  of  the  said  W.  C.  Cochran,  without  the  consent  of 
the  said  W.  C.  Cochran,  and  with  the  intent  to  deprive  the  said  W. 
C.  Cochran  of  the  value  of  the  same,  and  to  appropriate  it  to  the  use 
and  benefit  of  him,  the  said  J.  M.  McKenzie;  which  said  acts  by  the 
law  of  the  Territory  oi  New  Mexico  then  in  force  was  the  offense  of 
theft,  and  which  said  acts,  had  the  same  been  committed  in  the  State 
of  Texas,  would  have  been  theft  under  the  law  of  said  State  then  in 
force ;  and  the  said  J.  M.  McKenzie  afterwards  and  on  the  5th  day 
of  June,  i892,  did  bring  the  aforesaid  property  into  Terry  County,  in 
the  said  State  of  Texas,  said  Terry  County  being  then  and  now  an 
unorganized  county,  and  attached  to  said  Martin  County  for  judicial 
purposes. 

And  the  grand  jurors  aforesaid,  upon  their  oaths,  in  said  court  do 
further  present,  that^.  M.  McKenzie,  on  the  5th  day  oi  June,  a.  d. 
\Z92,  in  the  county  of  Terry  and  State  of  Texas,  said  Terry  County 
being  then  and  now  an  unorganized  county,  and  attached  then  and  now 
to  said  Martin  County  for  judicial  purposes,  did  fraudulently  take 
from  the  possession  of  W.  C.  Cochran  one  cattle,  the  same  being  the 
corporeal  personal  property  of  the  said  IV.  C.  Cochran,  without  the 
consent  of  the  said  W.  C.  Cochran,  and  with  the  intent  to  deprive  the 
said  W.  C.  Cochran  of  the  value  of  the  same,  and  to  appropriate  it  to 
the  use  and  benefit  of  him  the  said  J.  M.  McKenzie. 

And  the  grand  jurors  aforesaid,  upon  their  oaths,  in  said  court  do 
further  present,  thaty.  M.  McKenzie,  on  the  5th  day  oi  June,  a.  d. 
1 89^,  in  the  county  of  Andrews  and  State  of  Texas,  said  Andrews 
County  being  then  and  now  an  unorganized  county,  and  attached  to 
the  said  Martin  County  for  judicial  purposes,  did  fraudulently  take 
from  the  possession  of  W.  C  Cochran  one  cattle,  the  same  being  the 
corporeal  personal  property  of  the  said  W.  C.  Cochran,  without  the  con- 
sent of  the  said  W.  C.  Cochran,  and  with  the  intent  to  deprive  the 
said  W.  C.  Cochran  of  the  value  of  the  same,  and  to  appropriate  it  to 
the  use  and  benefit  of  him,  the  said  J.  M.  McKenzie.  Against  the 
[(continuing  and  concluding  as  in  Form  No.  1072iyj^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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XXIII.  BRINGING  STOLEN  PROPERTY  INTO  COUNTY.^ 


1.  Statutory  provisions  relating  to  the 
bringing  of  stolen  property  into  the 
county  exist  in  the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §  4975. 

Arizona.  —^^x\.  Code  (1887),  §  1224. 

California.  —  Pen.  Code  (1897),  g  786. 

Delaware.  — Rev.  Stat.  (1893),  p.  978, 
c.  133,  §  14. 

Georgia.  — 3  Code  (1895),  §  155. 

Idaho.  —  Rev.  Stat.  (1887),  §§  7058, 
7488,  7490. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  582. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1581. 

Kansas. — Gen.  Stat.  (1897).  c.  102, 
§§  26.  27. 

Minnesota.  —  Stat.  (1894),  §  6722. 

Mississippi.  —  Anno.   Code  (1892),    § 

1336. 

Missouri.  —  Rev.  Stat.  (1889),  §  3988. 

Montana.  — Pen.  Code  (1895),  ^  1569. 

Nevada.  —  Gen.  Stat.   (1S85),  §  3975- 

Oklahoma.  —  Stat.  (1893),  ^§  4943, 
4948. 

Sout^h  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7105. 

Tennessee.  —  Code  (1896),  §  6939. 

^//a/i.  —  Rev.  Stat.  (1898),  §  4592. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  6791. 

Beqaisites  of  Indictment,  etc.  —  Gen- 
erally.—  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol.  9,  p.  615;  Informations  in  Crimi- 
nal Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Place  of  Commission.  —  Where  goods 
are  stolen  in  one  county  and  carried 
into  another,  the  indictment  must 
charge  the  larceny  to  have  been  com- 
mitted in  the  latter  county.  Johnson  v. 
State,  47  Miss.  671;  Stale  v.  Brown,  8 
Nev.  208. 

That  the  bringing  of  the  property 
into  the  latter  county  wiis  felonious 
is,  however,  sufficient.  State  v.  Brown, 
8  Nev.  208. 

It  is  not  necessary,  however,  to  allege 
the  place  of  the  original  taking  where 
indictment  is  drawn  in  the  county  to 
which  the  property  is  taken.  State  v. 
Wade,  55  Kan.  693;  Keith  z/.  Territory, 
(Okla.  1899),  57  Pac.  Rep.  834. 

Where  the  indictment  charges  the 
taking  in  one  county  and  the  bringing 
of  the  goods  into  another  county,  it 
sufficiently  charges  the  larceny  in  the 


latter  county.  Bryant  v.  State,  116 
Ala.  445;  People  v.  Staples,  91  Cal.  23. 

If  the  offense  is  complete  in  the 
county  in  which  the  information  is 
filed,  it  need  not  be  averred  that  the 
property  was  taken  to  another  county. 
People  V.  Prather,  120  Cal.  660. 

Precedents.  —  In  Jones  v.  State,  53 
Ind.  235,  the  second  count  in  the  in- 
dictment charged  that  defendant  "did, 
then  and  there,  feloniously  steal,  take 
and  drive  away  from  the  said  county  of 
Madison,  and  did,  then  and  there, 
feloniously  bring  into  and  dispose  of  in 
the  county  of  Delaware  and  State  of 
Indiana,  of  the  personal  goods  and  chat- 
tels of  Simeon  Prather,  one  speckled 
milch  cow,  of  the  value  oi  forty  dollars, 
and  one  white  and  red  spotted  milch 
cow,  of  the  value  of  thirty  dollars,  and 
one  red  steer,  of  the  value  oi  fifteen  dol- 
lars, and  one  white  heifer,  of  the  value 
of  ten  dollars,  and  all  being  then  and 
there  of  the  value  of  ninety-five  dollars, 
and  being  then  and  there  found,  con- 
trary to,"  etc.  It  was  held  that  the 
indictment  clearly  showed  that  the 
property  was  stolen  in  Madison  county 
and  taken  by  the  thief  to  Delaware 
county,  and  strictly  complied  with  the 
requirements  of  the  statute. 

In  Hurlburt  v.  State,  52  Neb.  428, 
the  second  count  in  the  indictment 
charged  that  defendant,  "  in  the  county 
of  Cheyenne  and  state  of  A'ebraska,  did 
unlawfully  and  feloniously  steal,  take, 
drive,  and  lead  away  three  yearling 
horse  colts,  *  *  *  all  of  the  value  of 
twenty  dollars  and  more,  and  all  being 
the  personal  property  of  William  H. 
Swan,  and  thereafter  did '  unlawfully 
and  feloniously  take,  lead,  carry,  and 
drive  said  colts,  so  stolen,  into  Scott's 
Bluff  county,  state  of  Nebraska,  and 
did  then  and  there,  on  or  about  the 
igth  day  oi  June,  a.  d.  1S96,  in  said 
county  of  Scott's  Bluff,  unlawfully  and 
feloniously  take,  steal,  carry,  lead,  and 
drive  away  said  personal  property  of 
William  H.  S^van,  all  of  the  value  of 
($^o).'w^«/)/ dollars  and  more,  and  being 
the  same  personal  property  described  in 
the  first  count  of  this  information." 
The  first  count  differed  from  the  above 
in  that  it  alleged  the  original  larceny 
in  Box  Butte  county  instead  of  in  the 
county  of  Cheyenne.  In  passing  upon 
the  sufficiency  of  the  indictment,  the 
court  said:  It  is  a  well  settled  rule  that 
the  offense  of  larceny  is  committed  io 
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Form  No.  12925.' 

(Precedent  in  Bryant  v.  State,  116  Ala.  447.)* 

\{Commencing  as  in  Form  No.  10680^  and  continuing  down  to  *)]  ^ 
Amanda  Bryant  feloniously  took  and  carried  away  in  the  county  of 
Baldwin.,  in  the  State  of  Alabama,  a  diamond  ring  of  the  value  of 
seventy-five  dollars,  the  personal  property  of  Annie  Cirlot,  and  brought 
said  ring  into  the  county  of  Mobile  in  the  State  of  Alabama. 

And  the  said  grand  jury  do  further  charge  that  before  the  finding 
of  this  indictment  Amanda  Bryant  feloniously  took  and  carried  away 
in  the  county  of  Baldwin,  in  the  State  of  Alabama,  one  gold  ring  with 
a  diamond  setting,  the  personal  property  of  Annie  Cirlot,  of  the  value 
of  seventy-five  dollars,  and  brought  such  diamond  setting,  which  was 
of  the  value  oi  fifty  dollars,  into  the  county  of  Mobile,  in  the  State  of 
Alabama. 

And  the  said  grand  jury  do  further  charge  that  before  the  finding 
of  this  indictment  Amanda  Bryant,  in  the  State  of  Alabama,  Baldwin 
county,  feloniously  took  and  carried  away  a  gold  ring  with  diamond 
setting  of  the  value  of  seventy-five  dollars,  the  personal  property  of 
Annie  Cirlot,  and  brought  the  diamonds,  which  were  in  such  setting, 
and  which  were  of  the  value  of  thirty-five  dollars,  into  the  county  of 
Mobile,  State  of  Alabama,  against  the  [(continuing  and  concluding 
as  in  Form  No.  10680).]^ 

Form  No.  12926.^ 

(^Commencement  as  in  Form  No.  10692)  That  one  John  Doe,  late  of 
the  county  of  Folk,  in  the  state  of  Indiana,  on  the  first  day  of  Janu- 
ary, one  thousand  eight  hundred  and  ninety-nine,  at  said  county  of 
Folk,  in  the  state  aforesaid,  did  then  and  there,  one  dark  red  steer, 
of  the  value  of  twenty-five  dLoWdLXs,  the  personal  property  of  one  Richard 
Roe,  then  and  there  being  found,  did  then  and  there  unlawfully  and 
feloniously  steal,  take  and  carry  away,  and  that  afterwards,  to  wit, 
on  the  sixteenth  day  of  May,  one  thousand  eight  hundred  and  ninety- 
nine,  he,  the  said  John  Doe,  did  bring  the  said  property  so  unlawfully 
and  feloniously  stolen,  taken  and  carried  away  as  aforesaid,  into  the 
county  of  Fosey  and  state  of  Indiana,  contrary  to  (continuing  and  con- 
cluding as  in  Form  No.  10692^. 

every  county  into  which  the  thief  car-  that,  under  the  provisions  of  section 
ries  the  stolen  property.  Each  asporta-  4975  of  the  Criminal  Code  of  1896,  an 
tion  into  another  county  is  a  new  and  indictment  charging  the  felonious  tak- 
fresh  theft.  That  charging  defendant  ing  and  carrying  away  in  one  county  of 
.  with  the  larceny  of  the  property  in  certain  articles,  the  property  of  a  per- 
Scott's  Bluff  county  was  sufhcient  and  son  named,  and  the  bringing  of  such 
that  it  was  unnecessary  to  have  stated  property  into  another  county,  and  pre- 
the  county  in  which  the  originaliarceny  ferred  by  the  grand  jury  of  the  latter 
occurred,  but  that  the  averments  relat-  county,  will  authorize  a  conviction  in 
ing  to  the  original  stealing,  not  being  such  county,  and  is  not  subject  to  de- 
necessary  ingredients  of  the  offense,  murrer. 
might  be  rejected  as  surplusage.  8.  The  matter  to  be  supplied  within 

1.  Alabama.  —  Crim.  Code  (1896),  g  [  ]  will  not  be  found  in  the  reported 
4975.      See,   generally,  supra,   note   i,  case. 

p.  292.  4.  Indiana.  —  Horner's    Anno.  Stat. 

2.  Upon  demurrer,  this  indictment  (1896),  §  1581.  See,  generally,  supra, 
was  held  sufficient,  the  court  holding     note  i,  p.  292. 
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XXIV.  RECEIVING  STOLEN  PROPERTY.^ 


The  form  given  in  the  text  is  sub- 
stantially the  indictment  in  Hutchin- 
son V.  State,  62  Ind.  556.  In  that  case 
the  indictment  charged  the  defendant 
with  having  stolen  the  property  on  the 
fifteenth  day  of  May,  1878,  and  with 
having  brought  the  stolen  property  into 
the  county  where  the  indictment  was 
found  on  the  sixteenth  day  of  May, 
1876.  It  was  held  that  the  discrepancy 
in  the  dates  rendered  the  commission 
of  the  crime  incongruous  and  impossi- 
ble, and  a  motion  in  arrest  of  judg- 
ment was  granted. 

1.  Statutory  provisions  relating  to  buy- 
ing, receiving  and  concealing  stolen 
property  exist  in  the  following  juris- 
dictions: 

Alabama. —  Crim.  Code  (1896),  §  5054. 

Arizona.  —  Pen.  Code  (1887),  §  774. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§1701,  1702,  1704-1706. 

California.  —  Pen.  Code  (1897),  §  496. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1232,  1235. 

Connecticut.  —  Gen.  ^tat.  (1888),  § 
14*50. 

Delaware.  —  Rev.  Stat.  (1883),  p.  936, 
c.  128,  §  13. 

District  of  Columbia.  —  Comp.  Stat, 
(1894),  c.  16,  §  43. 

Florida.  —  Rev.      Stat.      (1892),     §§ 

2451-2453- 

Georgia.  — 3  Code  (1891),  §  171. 

Tdaho.  —  Rev.  Stat.  (1887),  §  7057. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  388-392. 

Indiana.  —  Horner's  Stat.    (1896),  §§ 

1589.  1593,  I934'^- 

Iowa. — Code  (1897),  §§  4845-4847, 
4849. 

Kansas. — Gen.    Stat.   (1897),    c.    ICO, 

§99- 

Kentucky.  —  Stat.  (1894),  §  1199. 

Louisiana.  —  Rev.  Laws  (1897),  §  832. 

Maine. — Rev.  Stat.  (1883),  c.  120, 
§11. 

Maryland.  —  Pub.  Gen.  Laws  (1882), 
art.  27,  §  163. 

Massachusetts.  —  Pub.  Stat.  (18S2),  c. 
203,  §  48. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
11556, 11557.  II595- 

Minnesota.  — Stat.  (1894),  §  6730. 

Mississippi.  — Anno.  Code  (1892),  §§ 
liSi,  1441. 

Missouri.  —  Rev.  Stat.  (1889),  §  3553. 

Montana.  —  Pen.  Code  (1895),  §  899. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
6776-6779,  7148, 


Nevada. — Gen.   Stat.  (1895),  §  4628 

New  Hampshire.  — Pub.  Stat.  (1891) 
c.  275,  $5§  13,  14. 

New  Jersey. — Gen.  Stat.  (1895),  p 
1075,  §143;  p.  1076,  §  147. 

New  Mexico. — Comp.  Laws  (1897) 
§§  1117,  1118. 

New  York.— QooVs  Pen.  Code  (1898) 
§550. 

North  Carolina.  —  Code  (1883),  § 
1074. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7458. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6857,  6858. 

Oklahoma.  —  Stat.  (1893),  §  2382. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

1774- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  535,  §371;  p.  536,  S§  372-375- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 

279.  §  13- 

South  Carolina.  —  Crim.  Stat.  (1893), 
§161. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6793. 

Tennessee.  —  Code  (1896),  §§  6549, 
6550,  6558. 

Texas.  — Vcxi.  Code  (1895),  art.  878. 

i/^aA.  —  Rev.  Stat.  (1898),  §  4367. 

Vermont.  —  Stat.  (1894),  §  4947. 

Virginia.  —  Code  (1887),  §3714;  Code 
(Supp.  1898),   §§37i4<z.  3715. 

Washington.  —  Ballinger's  Anno. 
Codes  &Stat.  (1897),  §  71 16. 

West  Virginia.  — Code  (1891),  c.  145, 
§§    17.18. 

Wisconsin.  —  Stat.    (1898),    §§   4416, 

4417. 

Wyoming.  — Rev.   Stat.  (1887),  ^  905. 
United  States.  —  Rev.     Stat.    (1878), 

§  5357- 

Beqtiisites  of  Indictment,  etc.,  Gener- 
ally. —  For  the  formal  parts  of  an  in- 
dictment or  information  in  a  particular 
jurisdiction  see  the  titles  Indictments, 
vol,  9,  p.  615;  Informations  in  Crimi- 
NAL  Cases,  vol.  9,  p.  768. 

See  also,  generally,  supra,  note  2, 
p.  204. 

Description  of  Property.  —  The  property 
should  be  described  with  accuracy. 
State  V.  Murphy,  6  Ala.  845;  Miller 
V.  People,  13  Colo.  166;  Williams  v. 
People,  loi  111.  382;  State  v.  McAloon,  40 
Me.  134;  Com.  v.  Finn,  108  Mass.  466; 
Baggett  V.  State,  69  Miss.  625;  People 
v.  Wiley,  3  Hill  (N.  Y.)  194:  State  v. 
Williams,  2  Strobh.  L.  (S.  Car.)  229. 
And  with  the  same  strictness  as  in  an 
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indictment  for  larceny.  Miller  v.  Peo- 
ple, 13  Colo.  166;  Brothers  v.  State,  22 
Tex.  App.  447. 

For  description  of  property  in  charg- 
ing larceny  see  supra,  note  2,  p.  204. 

Ownership  of  Property.  —  The  name  of 
the  owner  of  the  goods,  if  known,  must 
be  alleged.  Miller  v.  People,  13  Colo. 
166;  State  McAloon,  40  Me.  133;  State 
V.  Lyon,  17  Wis.  237.  But  reference  to 
other  counts  in  the  indictment,  where 
the  name  of  the  owner  is  set  out,  is 
sufficient.     State  v.  Nelson,  29  Me.  329. 

For  allegations  of  ownership,  gener- 
ally, see  supra,  note  2,  p.  204. 

Possession. — Indictment  need  not  aver 
from  whose  possession  the  property 
was  taken.  Swaggerty  v.  State,  9 
Yerg.  (Tenn.)  338. 

Value  of  the  property  need  not  be  al- 
leged. People  V.  Rice,  73  Cal.  220; 
State  V.  Crawford,  39  S.  Car.  343. 
Contra,  State  v.  Lyon,  17  Wis.  237. 

Where  reference  is  made  in  the  count 
charging  the  receiving  to  a  count 
charging  the  stealing  of  the  property, 
the  value  of  the  property  being  stated 
in  the  latter  count,  it  is  sufficient. 
State  V.  Lyon,  17  Wis.  237. 

For  allegations  of  value,  generally, 
see  supra,  note  2,  p.  204. 

That  goods  were  stolen  must  be  al- 
leged. Anderson  v.  State,  38  Fla.  3; 
State  V.  Whitton,  72  Wis.  18;  State  v. 
Jenkins,  60  Wis.  599. 

Name  of  thief  need  not  be  alleged. 
State  V.  Murphy,  6  Ala.  845;  People  v. 
Ribolsi,  89  Cal.  492;  People  v.  Avila, 
43  Cal.  196;  Sault  V.  People,  3  Colo. 
App.  502;  Anderson  v.  State,  38  Fla.  3; 
Huggins  V.  People,  135  111.  243;  Foster 
v.  State,  106  Ind.  272;  State  v.  Feuer- 
haken,  96  Iowa  299;  Allison  v.  Com., 
S3  Ky.  254;  State  v.  Moultrie,  34  La. 
Ann.  489;  State  v.  Laque,  37  La.  Ann. 
?53;  Com.  v.  Hogan,  121  Mass.  373; 
Campbell  v.  State,  (Miss.  1895)  17  So. 
Rep.  441;  State  v.  Guild,  149  Mo.  370; 
Ream  v.  State,  52  Neb.  727;  State  v. 
Martin,  82  N.  Car.  672;  Shriedley  v. 
State,  23  Ohio  St.  130;  State  v.  Hanna, 
(Oregon,  1899)  57  Pac.  Rep.  629;  State 
V.  Coppenburg.  2  Strobh.  L.  (S.  Car.) 
273;  Swaggerty  z/.  State,  9  Yerg.  (Tenn.) 
338.  Contra,  Edwards  v.  State,  80  Ga. 
127;  State  V.  Jenkins,  60  Wis.  599. 

That  person  by  whom  the  property 
was  stolen  is  unknown  to  the  grand 
jurors  is  sufficient.  Foster  v.  State,  106 
Ind.  272. 


That  the  name  of  the  thief  is  un- 
known need  not,  however,  be  alleged. 
People  V.  Avila,  43  Cal.  196;  Anderson 
V.  State,  38  Fla.  3. 

Pacts  constitnting  the  theft  need  not 
be  stated.  Brothers  v.  State,  22  Tex. 
App.  447- 

That  goods  were  carried  away  by  thief 
need  not  be  alleged.  State  v.  Moultrie, 
34  La.  Ann.  489. 

That  property  was  the  subject  of  larceny 
need  not  be  alleged.  Kaufman  v. 
State,  49  Ind.  248. 

Person  from  whom  the  property  was  re- 
ceived need  not  be  alleged.  Anderson 
V.  State,  38  Fla.  3;  Huggins  v.  People, 
135  111.  243;  State  V.  Feuerhaken,  96 
Iowa  299;  State  v.  Moultrie,  34  La. 
Ann.  489;  State  v.  Laque,  37  La.  Ann. 
853;  State  V.  Martin.  82  N.  Car.  672; 
Kirby  v.  U.  S.,  174  U.  S.  47.  Contra, 
State  V.  Beatty,  Phil.  L.  (61  N.  Car.) 
52;  State  z/.  Ives,  13  Ired.  L.  (35  N.  Car.) 
338;  State  V.  Perkins,  45  Tex.  10; 
Brothers  v.  State,  22  Tex.  App.  447. 

That  thief  has  been  convicted  need  not 
be  alleged  in  the  indictment. 

Florida.  —  Rev.  Stat.  (1892),  ^  2896. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  390. 

Iowa.  —  Code  (1897),  §  4848. 

Kansas.  —  Gen.  Stat.  (1897),  c.  lOO, 
§  100. 

Kentucky.  —  Stat.  (1894),  §  iiqg. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  50. 

Michigan.  —  Comp.    Laws   (1897),    § 

II559- 

Minnesota.  —  Stat.  (1894),  §  6731. 
Missouri. — Rev.  Stat.  (1889),  §  3554. 
New  Mexico.  —  Comp.    Laws  (1897), 

New  York.  —  Cook's  Pen.  Code  (1898), 

§551- 

Tennessee.  —  Swaggerty  v.  State,  9 
Yerg.  (Tenn.)  338. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  g  71 17. 

West  Virginia.  — Code  (1891),  c.  145, 
§  18. 

Wisconsin.  —  Stat.  (1898),  §  4417. 

But  see  contra.  State  v.  McAloon,  40 
Me.  133,  holding  that  conviction  of  thief 
must  be  alleged. 

And  in  Jordan  v.  State,  56  Ga.  92,  it 
was  held  that  the  offense  of  which  the 
principal  thief  was  convicted  must  be 
specified. 

Place  where  goods  were  stolen  need  not 
be    alleged.     Com.    v.    Sullivan,    136 
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Mass.  170;  People  v.  Smith,  94  Mich. 
644;  People  V,  Goldberg,  39  Mich.  545; 
State  V.  Hanna  (Oregon,  1899)  57  Pac. 
Rep.  629;  State  v.  Crawford,  39  S. 
Car.  343. 

Time  of  commission  of  the  theft  need 
not  be  alleged.  Kaufman  v.  State,  49 
Ind.  248;  People  v.  Smith,  94  Mich. 
644;  People  V.  Goldberg,  39  Mich.  545; 
State  V.  Hanna,  (Oregon,  1899)  57  Pac. 
Rep.  629;  State  v.  Crawford,  39  S.  Car. 

343- 

Name  of  offense  with  which  defendant 
is  charged  need  not  be  stated.  Whiting 
V.  State,  48  Ohio  St.  220. 

Number  of  offense  need  not  be  stated. 
People  V.  Caulkins,  67  Mich.  488. 

Concealment  need  not  be  alleged. 
Holtz  V.  State,  30  Ohio  St.  486. 

Intent  —  Generally.  —  The  intent  with 
which  the  defendant  received  the  goods 
need  not  be  alleged  under  the  statute. 
State  V.  Smith,  88  Iowa  i;  People  v. 
Weldon,  11 1  N.  Y.  569. 

Felonious.  —  That  defendant  received 
the  property  with  felonious  intent  need 
not  be  alleged.  State  v.  Feuerhaken, 
96  Iowa  299;  State  v.  Hodges,  55  Md. 
127;   People   V.  Weldon,  iii   N.  Y.  569. 

That  he  received  property  unlawfully 
is  sufficient.  State  v.  Hodges,  55  Md. 
127. 

That  defendant  received  the  goods 
criminally  is  sufficient.  People  z/.  Wel- 
don, III  N.  Y.  569. 

That  the  goods  were  received  with 
criminal  intent  need  not,  however,  be 
alleged.  People  v.  Weldon,  iii  N.  Y. 
569. 

To  Defraud  Owner,  — The  indictment 
need  not  allege  that  defendant  received 
the  property  to  prevent  the  owner  from 
again  possessing  it.  People  v.  Avila, 
43  Cal.  196;  Gandolpho  v.  State,  33 
Ind.  439;  State  z/.  Feuerhaken,  96  Iowa 
299;  Nourse  v.  State,  2  Tex.  App.  304. 

But  see  contra,  Hurell  v.  State,  5 
Humph.  (Tenn.)  68,  holding  that  intent 
to  deprive  true  owner  of  the  goods 
must  be  alleged. 

In  Alabama,  that  defendant  received 
the  goods,  not  having  the  intent  to  re- 
store them  to  the  owner,  must  be  al- 
leged. Holt  V.  State,  86  Ala.  599; 
Sellers  v.  State,  49  Ala.  357. 

To  Appropriate  to  Receiver's  Use.  — 
That  defendant  received  the  property 
with  intent  to  appropriate  it  to  his  own 
use  and  benefit  need  not  be  alleged. 
Nourse  v.  State,  2  Tex.  App.  304. 


Guilty  Knowledge.  —  That  defendant 
"  then  and  there,  well  knowing  such 
goods  to  have  been  so  as  aforesaid  un- 
lawfully and  feloniously  stolen,  taken 
and  carried  away,"  is  sufficient.  Gan- 
dolpho V.  State,  33  Ind.  439. 

"  That  defendant  well  knew  the  same 
was  stolen  property"  is  sufficient. 
State  V.  Moultrie,  34  La.  Ann.  489. 

"  Knowing  the  same  to  have  been 
feloniously  stolen  "  is  sufficient.  Com. 
V.  Lakeman,  5  Gray  (Mass.)  82. 

Without  Owner's  Consent,  —  That  de- 
fendant received  the  property  without 
the  consent  of  the  owner  need  not  be 
alleged.  Nourse  v.  State,  2  Tex.  App. 
304. 

That  defendant  has  made  no  restitution, 
or  satisfaction  need  not  be  alleged. 
People  V.  Caulkins,  67  Mich.  488. 

That  any  consideration  passed  between 
the  thief  and  the  receiver  of  the  goods 
need  not  be  alleged.  Hopkins  v.  Peo- 
ple, 12  Wend.  (N.  Y.)  76. 

Coercion  of  Woman  by  Husband.  —  An 
indictment  against  a  married  woman 
for  receiving  stolen  goods  need  not 
allege  that  the  offense  was  committed 
by  coercion  of  her  husband.  State  v. 
Nelson,  29  Me.  329. 

Joinder  of  Parties  Defendant.  —  Where 
defendants  are  partners  and  acting  for- 
common  gain,  they  may  be  jointly  in- 
dicted.    Faunce  v.  People,  51    111.  311. 

Joinder  of  Offenses  —  Receiving  and 
Concealing. — An  indictment  charging 
the  receiving  and  concealing  of  the 
property  is  not  bad  for  duplicity,  the 
acts  being  parts  of  the  same  transac- 
tion. Bradley  v.  State,  20  Fla.  738;, 
Keefer  v.  State,  4  Ind.  246;  State  v. 
Feuerhaken,  96  Iowa  299;  State  v.  Nel- 
son, 29  Me  329;  Smith  v.  State,  59. 
Ohio  St.  350. 

Burglary  and  Receiving  Stolen  Goods. 
—  Counts  for  burglary  and  receiving 
stolen  goods  may  be  joined  in  the  same 
indictment.  Parker  v.  People,  13  Colo. 
155;  Com.  V.  Darling,  129  Mass.  112. 

Larceny  and  Receiving  Stolen  Goods.  — 
See  supra,  note  2,  p.  204. 

Precedents. —  In  Hester  v.  State,  103. 
Ala.  83,  the  indictment  charged  that 
"^  William  H.  Hester  did  buy.  receive, 
conceal  or  aid  in  concealing  <7«^  hundred 
and  ninety  pairs  of  shoes,  of  the  value  of 
<7«<f  dollar  per  pair;  nineteen  ladies'  hats, 
of  the  value  of  one  dollar  per  hat;  five 
children's  caps,  of  the  value  of  twenty- 
five  cents  per  cap;  one  hundred  bottles 
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of  quinine,  of  the  value  of  _/br^  cents 
per  bottle;  a  lot  of  artificial  flowers,  of 
the  value  of  five  dollars;  the  personal 
property  of  the  Alabama  Great  Southern 
Railway  Company,  a  corporation  under 
the  laws  of  the  State  of  Alabama,  know- 
ing that  they  were  stolen,  and  not  hav- 
ing the  intent  to  restore  them  to  the 
owner,"  etc. 

In  People  v.  Montejo,  i8  Cal.  38,  the 
indictment  charged  that  defendant  ''one 
mouse-colored  mule  of  the  value,"  etc.. 
the  property  of  ^,  "  before  then  feloni- 
ously  and  wilfully  stolen,  taken  and 
led  away,  feloniously,  wilfully  and  for 
his  own  gain,  did  buy  and  receive." 
It  was  held  that  but  one  offense  was 
charged,  and  that  the  addition  of  the 
word  "received"  to  the  word  "  buy" 
applied  to  the  same  act,  and,  though 
not  necessary,  did  not  make  the  offense 
less  or  different  from  the  buying  of  the 
articles  stolen. 

In  Bradley  v.  State,  20  Fla.  738,  the 
indictment  charged  that  Frank  Bradley, 
on  the  fifteenth  day  of  November,  A.  D. 
1883,  "'five  barrels  of  flour,  of  the  value 
of  seven  dollars  each,  of  the  property, 
goods  and  chattels  of  the  Florida  Central 
iSr*  Western  Railroad  Company,  a.  cor- 
poration incorporated  and  existing  un- 
der the  laws  of  the  state  of  Florida, 
before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  buy, 
receive  and  have,  and  did  then  and 
there  aid  in  the  concealment  of  the 
same,  the  said  Frank  Bradley  then  and 
there  well  knowing  the  said  property, 
goods  and  chattels  to  have  been  feloni- 
ously stolen,  taken  and  carried  away," 
etc. 

In  Licette  v.  State,  75  Ga.  253,  the 
indictment  charged  that  defendant 
"did  then  and  there  unlawfully  buy 
and  receive  from  some  person,  to  the 
grand  jury  unknown  (so  that  he 
might  be  taken  and  prosecuted  to  con- 
viction), twelve  sides  of  meat  worth 
%b.^o  each,  the  same  being  the  property 
of  S.  R.  Jaques,  the  same  having  been 
feloniously  stolen  by  some  party  un- 
known, said  stealing  of  said  meat  being 
from  a  railroad-car,  after  said  thief  or 
thieves  had  broken  open  the  same, 
said  car  being  on  a  side  track  of  the 
Central  Railroad  and  Banking  Company 
of  Georgia,  he,  the  said  Licette,  knowing 
said  goods  were  stolen  when  he  so 
bought  and  received  them  from  said 
thief,"  etc. 

In  State  v.  Smith,  88  Iowa  i,  the 
indictment     charged     that    defendant 


"twenty-two  pairs  of  striped  pants,  not 
all  of  same  color,  but  all  striped,  each 
pair  of  the  value  oi  five  dollars,  and  all 
of  the  value  of  one  hundred  and  ten  dol- 
lars, of  the  goods  and  chattels  and 
property  of  Mish  &'  Company,  a  part- 
nership, the  members  of  which  are  /. 
/.  Mish  and  S.  L.  Mish,  then  and  there 
being  lately  feloniously  stolen,  did  re- 
ceive, buy  and  conceal,  with  the  intent 
to  defraud  the  said  Mish  6^  Company, 
owner  thereof,  and  he,  the  said  C.  W. 
Smith,  then  and  there  well  knowing 
said  goods  and  chattels,  and  property 
to  have  been  feloniously  stolen,  as 
aforesaid,  contrary  to,"  etc. 

An  indictment  charging  that  certain 
described  personal  property  was  of  the 
"value  of  %i,2j^,  and  was  then  and 
there  the  property  of  *  *  *  before  then 
feloniously  and  burglariously  stolen, 
taken  and  carried  away  by  one  Jesse 
Davis,  *  *  *  the  defendant  unlawfully 
and  feloniously  did  receive  and  have, 
he,  the  said  Thomas  Lane,  then  and  there 
well  knowing  the  said  goods,  chattels 
and  property  to  have  been  feloniously 
stolen,  taken  and  carried  away,"  is 
suflScient.     State  v.  Lane,  68  Iowa  384. 

In  State  v.  Brannon,  50  Iowa  372,  the 
indictment  was  as  follows: 

"  I.  The  grand  jury  of  the  county  of 
Marion,  in  the  name  and  by  the  au- 
thority of  the  State  of  Iowa,  accuse  the 
defendants,  yi?;4«  Brannon  and  Eliza 
Flanders,  of  the  crime  of  buying,  re- 
ceiving and  aiding  in  concealing  stolen 
money,  committed  as  follows:  The 
%2\AJohn  Brannon  and  Eliza  Flanders, 
on  the  I4ih  day  of  November,  A.  D. 
1876,  in  the  county  aforesaid,  the  sum 
of  three  thousand  Ao\\2t.x%,  of  the  personal 
goods  and  chattels  of  Marion  county, 
Iowa,  of  the  value  of  three  thousand  dol- 
lars, feloniously  did  buy,  receive  and 
aid  in  concealing;  the  saidyi^^w  Bran- 
non and  Eliza  Flanders  then  and  there 
well  knowing  that  said  three  thousand 
dollars  was  stolen  money,  and  that 
John  R.  Barcus  and  Harry  Williams, 
on  the  loth  day  of  October,  A.  D.  1876, 
at  the  county  aforesaid,  feloniously  did 
take,  steal  and  carry  away  said  three 
thousand  dollars,  the  same  being  the 
personal  goods  and  chattels  of  the  said 
Marion  county,  contrary  to,  etc. 

2.  And  the  grand  jury  further  accuse, 
etc.,  of  the  crime  of  buying,  receiving 
and  aiding  in  concealing  stolen  money, 
committed  as  follows:  The  saidy^^^w 
Brannon  and  Eliza  Flanders  did,  on  the 
I4.th   day   of    November,    1B76,    in    the 
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county  of  Marion  aforesaid,  the  sum  of 
three  thousand  dollars,  good  and  lawful 
money  of  the  personal  goods  and  chat- 
tels of  one  R.  M.  Paris,  of  the  value  of 
three  thousand  dollars,  feloniously  did 
buy  or  receive  and  aid  in  concealing; 
the  saidy<?^«  Brannon  and  Eliza  Flan- 
ders then  and  there  well  knowing  the 
said  three  thousand  dollars  was  stolen 
money,  and  \\i2Xjohn  R.  Barcus  and 
Harry  Williams,  on  the  loth  of  October, 
1876,  at  the  county  aforesaid,  feloni- 
ously did  take,  steal  and  carry  away 
said  three  thousand  dollars,  the  same 
being  the  personal  goods  and  chattels 
of  the  said  R.  M.  Paris,  contrary  to, 
etc. 

3.  And  the  grand  jury  further  accuse, 
etc.,  of  the  crime  of  buying,  receiving 
and  aiding  in  concealing  stolen  money, 
committed  as  follows:  The  sa.id yohn 
Brannon  and  Eliza  Planders,  on  the  14th 
day  of  November,  A.  D.  1876,  in  the 
county  aforesaid,  the  sum  of  three 
thousand  dollars,  of  the  personal  goods 
and  chattels  of  Marion  county,  Iowa, 
before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  buy, 
receive  and  aid  in  concealing;  the  said 
John  Brannon  and  Eliza  Planders  then 
and  there  well  knowing  the  said  goods 
and  chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away,  con- 
trary to,  etc. 

4.  And  the  grand  jury  further  accuse, 
etc.,  of  the  crime  of  buying,  receiving 
and  aiding  in  concealing  stolen  money, 
committed  as  follows:  The  %2\A  John 
Brannon  and  Eliza  Planders  on  the  14th 
day  of  November,  a.  d.  1876,  in  the 
county  aforesaid,  three  thousand  dol- 
lars good  and  lawful  money,  of  the 
value  of  three  thousand  dollars  of 
the  personal  goods  and  chattels  of 
one  R.  M.  Paris,  before  then  feloniously 
stolen,  taken  and  carried  away,  felo- 
niously did  buy,  receive  and  aid  in 
concealing;  the  saXd  John  Brannon  and 
Eliza  Planders  then  and  there  well 
knowing  the  said  goods  and  chattels  to 
have  been  feloniously  stolen,  taken  and 
carried  away,  contrary  to,  etc.  And 
the  grand  jury  do  further  say  that  each 
and  every  one  of  the  counts  of  this  in- 
dictment is  based  upon  and  grew  out 
of  the  same  transaction,  and  that  the 
crime  set  forth  in  each  and  every  count 
of  this  indictment  grew  out  of  and  is 
based  upon  the  same  transaction." 

The  defendant  having  been  found 
guilty,  a  motion  to  set  aside  the  verdict, 
on   the    ground,  among    others,    that 


a  separate  and  distinct  offense  is 
charged  in  each  of  the  four  counts  of 
the  indictment,  was  made.  The  action 
of  the  court  in  overruling  this  motion 
was  sustained,  the  supreme  (fourt  hold- 
ing that  the  indictment  was  not  open 
to  that  objection,  as  it  charged  but  one 
transaction  in  forms  varied  to  meet  the 
testimony,  which  is  permissible  under 
section  4300  of  the  code. 

In  State  v.  AUemand,  25  La.  Ann. 
525,  an  indictment  charging  that  de- 
fendants unlawfully  and  feloniously 
did  receive  and  buy  a  cow  of  red  color, 
then  and  there  well  knowing  that  the 
said  cow  had  been  taken,  stolen,  carried 
away  and  killed,  contrary  to  the  form 
of  the  statute,  was  held  sufficient. 

In  Com.  V.  Leonard,  140  Mass.  473, 
the  first  count  in  the  indictment  alleged 
that  on  the  first  day  of  July,  1883,  cer- 
tain articles,  the  goods,  chattels  and 
property  of  the  Boston-Lowell  Railroad 
Company,  were  feloniously  stolen;  that 
the  defendant  afterward,  on  the  same 
day,  "the  goods,  chattels  and  property 
aforesaid,  so  as  aforesaid  feloniously 
stolen,  taken,  and  carried  away,  felo- 
niously did  receive  and  have,  and  did 
then  and  there  aid  in  the  concealment 
of  the  same,"  he  "  well  knowing  the 
said  goods,  chattels  and  property  to 
have  been  feloniously  stolen,  taken, 
and  carried  away."  The  second  and 
third  counts  were  similar  in  form,  but 
the  property  was  in  each  differently  de- 
scribed and  at  a  different  day.  De- 
fendant moved  to  quash  the  indict- 
ment, on  the  ground  that  no  crime  or 
offense  is  fully  and  plainly,  substan- 
tially and  formally  described  therein, 
in  that  it  sets  forth  three  distinct  allega- 
tions of  larceny,  but  does  not  clearly 
state  whether  there  were  one.  two 
or  three  receivings  of  the  articles  al- 
leged to  have  been  stolen,  which  allega- 
tion of  feloniously  receiving  referred  to 
all  the  preceding  articles  mentioned  in 
the  allegations  of  theft.  This  motion 
was  overruled,  and  this  action  of  the 
court  was  sustained,  the  appellate  court 
holding  that  the  articles  m  each  count 
alleged  to  have  been  feloniously  re- 
ceived were  the  articles  in  that  count 
alleged  to  have  been  stolen 

In  Com.  V.  Cohen,  120  Mass.  198,  the 
last  count  of  the  indictment  charged 
that  defendants  "  with  force  and  arms, 
two  thousand  pairs  of  stockings,  each 
pair  of  the  value  of  one  dollar,  of  the 
property,  moneys,  goods  and  chattels 
of  one  George  P.  Hall,  in  a  certain  build- 
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ing  there  situated,  to  wit,  the  ware- 
house of  the  said  Hall  and  in  his 
possession  then  and  there  being,  did 
then  and  there  in  the  said  building, 
feloniously  steal,  take  and  carry  away, 
against  the  peace  of  said  Common- 
wealth, and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  for  the 
Commonwealth  of  Massachusetts,  on 
their  oath  aforesaid  do  further  present, 
that  Isaac  Cohen,  of  Boston  aforesaid,  on 
Xhc  Jifth  day  of  May  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventy-Jive,  at  Boston,  aforesaid,  with 
force  and  arms,  the  property,  goods  and 
chattels  aforesaid,  so  as  aforesaid 
stolen,  taken  and  carried  away,  feloni- 
ously did  buy,  have,  receive  and  aid  in 
the  concealment  of;  he,  the-said  Cohen, 
then  and  there  well  knowing  the  said 
property,  goods  and  chattels  to  have 
been  feloniously  stolen  as  aforesaid; 
against  the,"  etc.  The  other  counts 
were  similar  in  form  and  differed  only 
in  the  time  and  the  kind  of  article  stolen 
and  received.  A  motion  to  quash  the 
indictment  was  overruled.  Nolle  prose- 
qui was  entered  as  to  the  other  counts 
in  the  indictment.  It  was  held  that 
this  count  was  sufficient  and  drawn  in 
the  usual  form,  and  that  the  validity 
thereof  could  not  be  affected  by  the 
nolle  prosequi  entered  upon  the  other 
counts,  and  that  the  motion  to  quash 
was  rightly  overruled. 

In  State  v.  Jacobs,  39  Mo.  App.  122, 
the  indictment  was  as  follows,  to  wit: 
"  St.  Louis  Criminal  Court,  ) 
May  Term,  iS^j.  ) 

The  grand  jurors  of  the  state  of  Mis- 
souri within  and  for  the  body  of  the 
city  of  St.  Louis,  now  here  in  court, 
duly  impanelled,  sworn  and  charged, 
upon  their  oath,  present  that  Philip  H. 
Jacobs,  late  of  the  city  of  St.  Louis, 
and  state  aforesaid,  on  or  about  the 
eighth  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  eighty-three,  at  the  city  of  St. 
Louis  aforesaid,  with  force  and  arms, 
three  hundred  pounds  of  railroad  brass, 
each  pound  of  the  value  of  twenty 
cents,  of  the  property,  goods  and  chat- 
tels of  the  Missouri  Parijic  Railroad,  a 
corporation  incorporated  under,  and  by 
virtue  of,  the  laws  of  the  state  of  Mis- 
souri, before  then  feloniously  stolen, 
taken  and  carried  away  from  another, 
feloniously  did  receive  and  have;  he, 
the  said  Philip  H.  Jacobs,  then  and 
there  well  knowing  the  said  property. 


goods  and  chattels  to  have  been  so 
feloniously  stolen,  taken  and  carried 
away  as  aforesaid,  contrary  to,"  etc. 

In   Wills  V.    People,   3   Park.   Crim. 
Rep.  (N.  Y.  Supreme  Ct.)  473,    the  in- 
dictment was  as  follows,  to  wit: 
"  City  and  County  of  New-  York,  ss: 
The  jurors  of  the  people  of  the  State 

of  New-  York,  in  and  for  the  body  of 

the   city  and  county    of   N^ew-  York, 

upon  their  oath,  present: 

That  Charles  Wills,  late  of  the  Jirst 
ward  of  the  city  of  New-  York,  in  the 
county  of  New-  York,  aforesaid,  Will- 
iam Conlcy,  late  of  the  same  place,  on 
the  Jijth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred and  Jifty-six,  with  force  and  arms, 
at  the  ward,  city  and  county  aforesaid: 
Jifty  veils  of  the  value  of  Jive  dollars 
each,  Jijty  shirts  of  the  value  of  Jive 
dollars  each,  JiJty  collars  of  the  value  of 
Jive  dollars  each,  JiJty  pieces  of  edging 
of  the  value  ol  Jive  dollars  each,  JiJty 
pieces  of  inserting  of  the  value  of  ^ve 
dollars  each,  fijty  robes  of  the  value  of 
Jive  dollars  each,  and  fifty  waists  of 
the  value  of  JiiJe  dollars  each,  of  the 
goods  and  chattels  of  Aaron  G.  Crane, 
by  some  person  to  the  jurors  aforesaid 
unknown,  then  lately  before  feloni- 
ously stolen  of  the  said  Aaron  G. 
Crane,  unlawfully,  unjustly  and  for 
the  sake  of  wicked  gain,  did  feloni- 
ously receive  and  have;  the  said  Charles 
Wills,  William  Conley  and  James  R, 
Wilson  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have 
been  feloniously  stolen,  against  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  New-  York 
and  their  dignity. 

And  the  jurors,  etc.,  further  present: 
That  afterwards,  to  wit,  on  the  day 
and  in  the  year  last  aforesaid,  the  said 
Charles  Wills,  late  of  the  ward,  city 
and  county  aforesaid,  with  force  and 
arms  at  the  ward,  city  and  county 
aforesaid,  Jifty  veils  of  the  value  of 
Jive  dollars  each,  fifty  shirts  of  the 
value  of  Jive  dollars  each,  Jifty  collars 
of  the  value  of  five  dollars  each,  fifty 
pieces  of  edging  of  the  value  of  five 
dollars  each,  fifty  pieces  of  inserting 
of  the  value  of  five  dollars  each,  fifty 
robes  of  the  value  of  five  dollars  each, 
fifty  waists  of  the  value  of  five  dollars 
each,  of  the  goods  and  chattels  of 
one  Aaron  G.  Crane,  by  some  person 
to  the  jurors  aforesaid  unknown,  then 
lately  before  feloniously  stolen  of  the 
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said  Aaron  G.  Crane,  unlawfully,  un- 
justly and  for  the  sake  of  wicked  gain, 
did  feloniously  and  willfully  receive 
and  have;  the  said  Charles  IVills  then 
and  there  well  knowing  the  said 
goods  and  chattels  to  have  been  felo- 
niously stolen. 

And  the  jurors,  etc.,  further  present: 
That  William  Conley  and  James  J?.  Wil- 
son, each  late  of  the  ward,  city  and 
county  aforesaid,  at  the  ward,  city  and 
county  aforesaid,  before  the  said  felony 
and  receiving  stolen  goods  so  as  com- 
mitted in  form  aforesaid,  on  the  fifth 
day  oi  Jantinry,  in  the  year  last  afore- 
said, did  feloniously,  willfully  and 
maliciously  incite,  move,  procure,  aid, 
counsel,  hire  and  command  the  said 
Charles  Wills  the  said  felony  and  re- 
ceiving stolen  goods,  in  manner  and 
form  aforesaid,  to  do  and  commit, 
against  the  form,  etc. 

And  the  jurors,  etc.,  further  present: 
That  afterwards,  to  wit,  on  the  day  and 
in  theyear  last  aforesaid,  the  said  Will- 
iam  Conley,  late  of  the  ward,  city  and 
county  aforesaid,  with  force  and  arms, 
at  the  ward,  city  and  county  aforesaid, 
fifty  veils  of  the  value  oi  five  dollars 
each,  fifty  shirts  of  the  value  of  five 
dollars  each,  fifty  collars  of  the  value 
oi  five  dollars  each,  fifty  pieces  of  edg- 
ing of  the  value  of  five  dollars  each, 
fifty  pieces  of  inserting  of  the  value  of 
five  dollars  each,  fifty  robes  of  the  value 
oi  five  dollars  each,  yiyVj  waists  of  the 
value  oi  five  dollars  each,  of  the  goods 
and  chattels  of  one  Aaron  G.  Crane,  by 
some  person  to  the  jurors  aforesaid  un- 
known, then  lately  before  feloniously 
stolen  of  the  said  Aaron  G.  Crane,  un- 
lawfully, unjustly,  and  for  the  sake  of 
wicked  gain,  did  feloniously  and  will- 
fully receive  and  have;  the  said  William 
Conley,  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have  been 
feloniously  stolen. 

And  the  jurors,  etc.,  further  present: 
That  Charles  Wills  a.nd  James  Ji.  Wilson, 
each  late  of  the  ward,  city  and  county 
aforesaid,  before  the  said  felony  and 
receiving  stolen  goods  was  committed 
in  form  aforesaid,  to  wit,  on  ih^  fifth 
day  oi  January,  in  the  year  aforesaid, 
at  the  ward,  city  and  county  aforesaid, 
did  feloniously,  willfully  and  mali- 
ciously incite,  move,  procure,  aid,  coun- 
sel, hire  and  command  the  saXd  James 
a.  Wilson  the  said  felony  and  receiving 
stolen  goods,  in  manner  and  form 
aforesaid,  to  do  and  commit,  against 
the  form,  etc. 


And  the  jurors,  etc.,  further  present: 
That  afterwards,  to  wit,  on  the  day  and 
in  the  year  last  aforesaid,  the  saidy^w^ 
K.  Wilson,  late  of  the  ward,  city  and 
county  aforesaid,  with  force  and  arms, 
at  the  ward,  city  and  county  aforesaid, 
fifty  veils  of  the  value  oi  five  dollars 
each,  fifty  shirts  of  the  value  of  five 
dollars  each,  fifty  collars  of  the  value 
oi  five  dollars  eB.c\\,  fifty  pieces  of  edg- 
ing of  the  value  oi  five  dollars  each, 
fifty  pieces  of  inserting  of  the  value  of 
five  dollars  each,  fifty  robes  of  the  value 
of  ^z/if  dollars  each,  fifty  waists  of  the 
value  oi  five  dollars  each,  of  the  goods 
and  chattels  oi  Aaron  G.  Crane,  by  some 
person  to  the  jurors  unknown,  then 
lately  before  feloniously  stolen  of  the 
said  Aaron  G.  Crane,  unlawfully,  un- 
justly and  for  the  sake  of  wicked  gain, 
did  feloniously  and  willfully  receive 
and  have;  the  sa.\d  James  R.  Wilson  then 
and  there  well  knowing  the  said  goods 
and  chattels  to  have  been  feloniously 
stolen. 

And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present:  That 
Charles  Wills  and  William  Conley,  each 
late  of  the  ward,  city  and  county  afore- 
said, before  the  said  felony  and  receiv- 
ing stolen  goods  was  committed  in  form 
aforesaid,  to  wit,  on  the  fifth  day  of 
January,  in  the  year  last  aforesaid,  at 
the  ward,  city  and  county  aforesaid,  did 
feloniously,  willfully  and  maliciously 
incite,  move,  procure,  aid,  counsel,  hire 
and  command  the  said  y^w^Ji?.  Wilson 
the  said  felony  and  receiving  stolen 
goods,  in  manner  and  form  aforesaid,  to 
do  and  commit,  against  the  form,"  etc. 

In  Whiting  v.  State,  48  Ohio  St.  220, 
an  indictment  charging  defendant  with 
receiving  certain  stolen  property,  know- 
ing it  to  have  been  stolen,  was  held 
sufficient. 

In  State  v.  Crawford,  39  S.  Car.  343, 
the  indictment  charged  that  defendant 
"with  force  and  arms,  at  Anderson  Court 
House^  in  the  county  and  State  afore- 
said, ninety  pounds  of  coffee,  of  the 
value  of  twenty-five  dollars,  of  the  proper 
goods  and  chattels  of  C.  D.  Nesbitt,  S. 
F.  Trowbridge,  W.  P.  Nesbitt  and  W. 
N.  Trowbridge,  partpers,  trading  under 
the  firm  name  of  Nesbitt,  Trowbridge  dr* 
Co.',  three  hundred  and  thirty  pounds  of 
bacon,  of  the  value  of  tiventy-five  dol- 
lars, of  the  proper  goods  and  chattels 
oi  A.  H.  Ford;  and  three  bolts  of  plaids, 
of  the  value  of  ten  dollars,  of  the  proper 
goods  and  chattels  of  George  R,  Pike, 
all  of  the  value  of  sixty  dollars,  then 
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Form  No.  12927.' 

(Cook's  Code  Crim.  Proc.  N.  Y.  (1892),  p.  395,  No.  io2.) 

State  of  New  York, 
County  of  Suffolk, 

Richard  Roe,  being  duly  sworn,  says,  that  he  resides  in  the  town 
of  Huntington,  in  said  county. 

That  on  the  tenth  day  oi  June,  i899,  at  the  town  of  Huntington,  in 
said  county,  John  Doe,  being  a  person  of  evil  name  and  fame  and 
dishonest  conversations  and  common  buyer  and  receiver  of  stolen 
goods,  with  force  and  arms,  (^Here give  a  particular  description  of  the 


lately  before  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  re- 
ceive and  have,  he,  the  s^\A  Jerry  Craw- 
ford^ well  knowing  said  goods  and 
chattels  to  have  been  feloniously 
stolen,  taken  and  carried  away,  against 
the  form,"  etc. 

In  Swaggerty  v.  State,  9  Yerg. 
(Tenn.)  338,  the  indictment  charged 
that  defendant  ^' two  sides  of  upper 
leather  of  the  value  of  five  dollars,  of 
the  goods  and  chattels  of  one  Matthew 
H.  Bogle,  then  lately  before  feloniously 
stolen,  taken  and  carried  away,  felo- 
niously and  fraudulently  did  then  and 
there  receive  and  have;  he  the  said 
Stokely,  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  taken  and  carried 
away,  with  intent  to  deprive  the  true 
owner  thereof,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, to  the  evil  example  of  all  others 
in  like  cases  offending,  and  against  the 
peace  and  dignity  of  the  state." 

In  Nourse  v.  State,  2  Tex.  App.  304, 
the  indictment  charged  that  defendant 
^"^  four  bales  of  cotton,  each  of  the  value 
of  fifty  dollars,  of  the  corporeal  per- 
sonal property  of  Julius  Runge,  Julius 
Kauffman,  and  Charles  F.  Hohorst,  co- 
partners, then  and  there  doing  business 
under  the  firm-name  of  Kauffman  &^ 
Runge,  recently  before  then  feloniously 
stolen,  taken,  and  carried  away  from 
and  out  of  the  possession  of  said  Kauff- 
man &"  Runge  by  Thomas  Logan  and 
Lucien  Debazier,  then  and  there  without 
the  consent  of  said  Kauffman  &"  Runge, 
with  the  intent  then  and  there  of  de- 
priving the  owners  of  the  value  of  the 
same  and  then  and  there  appropriat- 
ing the  same  to  the  use  and  benefit  of 
them,  said  Thomas  Logan  and  Lucien 
Debazier,  feloniously  and  fraudulently 
did  then  and  there  receive  and  conceal 
—  he,  the  said  George  H.  Nourse,  then 
and  there  well  knowing  that  said  jour 


bales  of  cotton  had  been  acquired  by 
another  in  such  manner  as  that  the  ac- 
quisition comes  within  the  meaning  of 
the  term  theft,  and  well  knowing  the 
same  to  have  been  acquired  by  theft, 
contrary,"  etc. 

In  Moore  v.  State,  (Tex.  App.  1889) 
12  S.  W.  Rep.  407,  an  indictment  charg- 
ing that  defendant  "did  then  and  there 
fraudulently  receive  from  Had  White, 
and  did  fraudulently  conceal  certain 
property,  to  wit,  %4^o,  in  money,  the 
same  being  current  paper  money  of  the 
United  States  of  America,  of  the  value 
of  %4So,  the  same  being  the  property  of 
George  Miller  and  being  of  the  value 
of  %4^o,  which  properly  had  thereto- 
fore been  acquired  by  another  in  such 
manner  as  that  the  acquisition  thereof 
comes  within  the  meaning  of  the  term 
'theft,'  and  the  sa.\A  John  Moore  then 
and  there  received  and  concealed  the 
said  property,  well  knowing  the  same 
to  have  been  so  acquired,"  etc.,  was 
held  to  be  sufficient. 

In  People  v.  Gough,  2  Utah  70,  an 
indictment  charging  that  defendant 
"  did  unlawfully  and  feloniously  buy 
and  receive,  for  his  own  gain,  and  to 
prevent  the  owners  from  again  pos- 
sessing their  property,  sixteen  pounds 
of  gold-ore  of  the  value  of  one  hundred 
and  twenty-five  dollars,  of  the  goods  and 
chattels  and  personal  property  of  Sam- 
uel Mclntyre,  IVilliam  Mclntyre,  James 
Cunningham,  Moroni  Edwards,  Haskell 
V.  Shirtliff,  Jacob  IVeiler,  Elijah  M. 
Weiler,  Herman  Barrett,  and  Oliver 
Dise;  he,  the  said  Richard  Gough,  then* 
and  there  well  knowing  the  said  prop- 
erty to  have  been  feloniously  stolen, 
taken  and  carried  away,  contrary," 
etc.,  was  held  to  follow  the  statute  and 
to  be  sufficient. 

1.  New  York.  —  Cook's  Pen.  Code 
(1898),  §  550.  See  also  list  of  statutes 
cited  supra,  note  i,  p.  294;  and,  gener- 
ally, jw/nz,  note  I,  p.  198. 
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goods)  of  the  value  of  fifty  dollars,  of  the  goods  and  chattels  of  said 
Richard  Roe,  by  Samuel  Short  then  lately  before  feloniously  stolen  of 
the  said  Richard  Roe,  unlawfully,  unjustly,  and  for  the  sake  of  wicked 
gain,  did  feloniously  receive,  and  have  the  said  {Here  describe  the 
property  as  before)  then  and  there  well  knowing  the  said  goods  and 
chattels  to  have  been  feloniously  stolen. 

That  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 
{state  facts  and  circumstances'). 

Richard  Roe. 

Subscribed  and  sworn  to  before  me,  this  eleventh  day  oi  June,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Indictment  or  Information. 
(1)  In  General. 

Form  No.  12928.* 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  71.) 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  buy,  receive,  conceal  or  aid  in  concealing,  one  watch,  of  the 
value  of  one  hundred  dollars,  the  personal  property  of  Richard  Roe, 
knowing  that  it  was  stolen,  not  having  the  intent  to  restore  it  to 
the  owner,  against  the  {continuing  and  concluding  as  in  Form  No. 
10680). 

Form  No.  12929.* 

{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.) 
The  saidy"^-^«  Smith,  on  tht  first  day  oi  January,  i89j^  in  the 
county  and  state  aforesaid  {Here  describe  the  stolen  property  received, 
alleging  value),  all  said  articles  being  of  the  personal  property  of 
John  Doe,  then  lately  before  feloniously  stolen,  taken  and  carried 
away,  did  then  and  there  unlawfully  and  feloniously  receive  and 
have,  with  the  intent  to  deprive  the  true  owner  thereof,  he,  the  said 
John  Smith,  then  and  there  well  knowing  that  the  said  property  had 
been  so  feloniously  stolen,  taken  and  carried  away,  as  aforesaid, 
against  the  {continuing  and  concluding  as  in  Form  No.  10682). 

Form  No.  12930.' 

(Precedent  in  People  v.  Avila,  43  Cal.  197.)* 

[{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)]* 
one  bob-tailed  Texas  red  steer,  with  a  dewlap,  and  of  the  value  of 
forty  dollars,  and  also  one  black  steer,  of  the  value  oi  forty  dollars; 
and  all  of  said  property  being  of  the  value  of  eighty  doWzrs,  and  which 
said  personal  property  was  then  and  there  the  personal  property  of 

1.  Alabama.  —  Crim.  Code  (1896),  §  496.  See,  generally,  supra,  note  i,  p. 
5054.     See,   generally,   supra,    note   i,     294. 

p.  294.  4.  The  indictment  in  this  case  was 

2.  Arkansas.  —  Sand.    &    H.    Dig.  held  sufficient  against  demurrer. 
(1894),  §^5  1702,  1703,   1705,  1706.     See,  5.  The  matter  to  be  supplied  within 
generally,  supra,  note  i,  p.  294.  [  ]  will  not  be  found  in  the  reported 

3.  California.  —  Pen.  Code  (1897),    §  case. 
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another,  to  wit:  the  personal  property  of  S.  S.  Funk^  E.  H.  Brooks, 
and  L.  Brooks,  and  which  said  personal  property  had  been  previously 
stolen  by  some  person  or  persons  to  the  Grand  Jurors  unknown, 
from  the  said  S.  S.  Funk,  E.  H.  Brooks,  and  L.  Brooks;  and  the  said 
Hosea  Avila,  alias  Portuguese  Joe,  and  Cataline  Massalina,  knowing  the 
same  to  have  been  previously  stolen  and  to  so  have  been  obtained, 
did  then  and  there  willfully  and  feloniously,  for  their  own  gain, 
receive  said  stolen  property,  knowing  that  the  same  was  stolen 
property,  and  knowing  that  it  had  been  previously  stolen,  and  had 
been  so  obtained  by  the  person  or  persons  (whose  names  are  unknown 
to  the  Grand  Jury)  from  whom  they  received  it,  contrary  to  \(^con- 
tinuing  and  concluding  as  in  Form  No.  1068S)i^ 

Form  No.  12931.* 

(Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *,  give 
a  particular  description  of  the  property  stolen^,  of  the  value  of  fifty  dol- 
lars, lawful  money  of  the  United  States  of  America,  of  the  goods  and 
chattels  of  one  Richard  Roe,  before  then  feloniously  stolen,  taken 
and  carried  away,  feloniously  did  buy,  he,  the  said  John  Doe,  then 
and  there  well  knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  taken  and  carried  away;  against  the  form  of  the 
act  of  the  general  assembly  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state. 

And  the  jurors  aforesaid,  on  their  oath  and  affirmation,  respec- 
tively, aforesaid,  do  further  present,  that  John  Doe,  late  of  East 
Dover  hundred,  in  the  county  aforesaid,  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nifiety-nine, 
with  force  and  arms,  at  the  hundred  aforesaid,  in  the  county  afore- 
said, (describe  property  as  above')  of  the  value  oi  fifty  dollars,  lawful 
money  of  the  United  States  of  America,  of  the  goods  and  chattels  of  one 
Richard  Roe,  before  then  feloniously  stolen,  taken  and  carried  away, 
feloniously  did  receive,  he  the  S3\d  John  Doe  then  and  there  well 
knowing  the  said  goods  and  chattels  to  have  been  feloniously  stolen, 
taken  and  carried  away;  against  the  form  of  the  act  of  the  general 
assembly  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state. 

And  the  jurors  aforesaid,  on  their  oath  and  affirmation,  respectively, 
aforesaid,  do  further  present,  that  John  Doe,  late  of  East  Dover  hun- 
dred, in  the  county  aforesaid,  on  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  with  force 
and  arms,  at  the  hundred  aforesaid,  in  the  county  aforesaid,  (describe 
property  as  before)  of  the  value  oi  fifty  dollars,  lawful  money  of  the 
United  States  of  America,  of  the  goods  and  chattels  of  one  Richard 
Roe,  before  then  feloniously  stolen,  taken  and  carried  away,  feloni- 
ously did  conceal,  he,  the  %2\di  John  Doe,  then  and  there  well  knowing 
the  said  goods  and  chattels  to  have  been  feloniously  stolen,  taken  and 
carried  away;  against  the  (continuing  and  concluding  as  in  Form  No. 
10686). 

1.  The  matter  to  be  supplied  within  2.  Delaware.  —  Rev.  Stat.  (1893),  p. 
[]  will  not  be  found  in  the  reported  936.  c.  128,  §§  13,  14,  15.  See,  gen- 
case,  erally,  supra,  note  i,  p.  294. 
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Form  No.  12932.' 

(Precedent  in  Lucasey  v.  U.  S.,  2  Hayw.  &  H.  (D.  C.)  86.)» 

[{Commencing  as  in  Form  No.  10687,  and  continuing  down  to  *)]'  onf 
watch  of  the  value  of  %lJf,  and  one  watch  of  the  value  of  %150,  of  the 
watches,  goods  and  chattels  of  one  Charles  Lesiaidi  before  then 
feloniously  stolen,  taken  and  carried  away,  falsely,  wickedly  and 
unlawfully  did  receive  and  have,  he  the  said  Anthony  Lucasey  then 
and  there  well  knowing  the  said  watches,  goods  and  chattels  to  have 
been  feloniously  stolen,  taken  and  carried  away,  against  the  [^{con- 
tinuing and  concluding  as  in  Form  No.  10687}.]^ 

Form  No.  12933.'' 

(Precedent  in  Kaufman  v.  State,  49  Ind.  249.)* 

[{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)]3  did 
feloniously  buy,  receive,  conceal,  and  aid  in  the  concealment  oi  eleven 
hogs,  of  the  value  of  twelve  dollars  each,  the  said  hogs  then  and  there 
being  the  property  of  Samuel  Hanway,  George  W.  Parker,  and  Oscar 
W.  Kelly;  which  said  hogs,  prior  to  the  time  they  were  so  bought, 
received,  and  concealed  by  said  Kaufman^  had  been  feloniously 
stolen,  taken,  and  carried  away,  at  said  county,  by  some  person  to 
said  jurors  unknown;  he,  the  said  Kaufman,  at  the  time  he  so  bought, 
received,  concealed,  and  aided  in  the  concealing  of  said  hogs,  well 
knowing  that  the  same  had  been  stolen,  contrary  to  [{continuing  and 
concluding  as  in  Form  No.  10692).^ 

Form  No.  12934.* 

(Mass.  Stat.  (1899),  p.  427.)'' 

{Commencing  as  in  Form  No.  12811,  and  continuing  down  to  *)  that 
John  Doe,  one  watch  of  the  value  of  twenty  dollars,  the  property  of 
one  Richard  Roe,  then  lately  before  stolen,  did  buy,  receive,  and  aid 
in  the  concealment  of,  the  said  John  Doe  well  knowing  the  said 
property  to  have  been  stolen  as  aforesaid,  {concluding  as  in  Form 
No.  12811). 

Form  No.  12935.^ 

(Precedent  in  State  v.  Guild,  149  Mo.  374.)' 

[{Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]3  did 

then  and  there  two  certain  dark-colored  overcoats,  one  small  overcoat, 

one  ladies'  brown  jacket,  ojie  ladies'  blue  jacket,  silk  lined,  o?te  ladies' 

black  jacket,  one  sack  of  roasted  coffee,  one  hundred  pounds  of  flour, 

1.  District  of  Columbia.  —  Comp.  conformed  to  authorized  precedents, 
Stat.  (1894),  c.  16,  §  43.    See,  generally,     and  was  sufliicient. 

supra,  note  I,  p.  294.  6.  Massachusetts.  —  Pub.  Stat.  (1882), 

2.  The  judgment  of  the  trial  court  in  c.  203,  §  48.  See,  generally,  supra, 
finding  the  prisoner  guilty  as  charged     note  i,  p.  294. 

was  affirmed  upon  appeal.  7.  See  supra.   Form    No.  12811,  and 

3.  The  matter  to  be  supplied  within     notes  thereto. 

[]  will  not  be  found  in  the  reported  case.         i,  Missouri.  —  Rev.    Slat.   (1889),    ^ 

4.  Indiana.  —  Horner's  Stat.  (1896),  3553.  See,  generally,  ^upra,  note  i, 
§    1934^.     See,    generally,   supra,    note     p.  294. 

I,  p.  294.  9.  Conviction   upon   this  indictment 

5.  It  was  held  that  this   indictment     was  affirmed. 
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all  of  the  said  property  being  of  the  aggregate  value  of  ^5.80,  of  the 
goods  and  chattels  of  the  Deni  County  Mercantile  Company^  a  corpora- 
tion, then  lately  before  feloniously  stolen,  taken,  and  carried  away, 
unlawfully  and  feloniously  did  receive  and  conceal,  he,  the  said  W. 
C.  Guild,  then  and  there  well  knowing  the  said  goods  and  chattels  to 
have  been  feloniously  stolen,  taken,  and  carried  away  as  aforesaid; 
against  the  \{continuing  and  concluding  as  in  Form  No.  10703).^^ 

Form  No.  12936,* 

(Precedent  in  People  v.  Weldon,  iil  N.  Y.  570.)* 

[(^Commencing  as  in  Form  No.  10710,  and  continuing  down  to  *)]^  did 
receive  from  Daniel  Hoolihan,  alias  Daniel  Jones,  one  silver  watch,  of 
the  value  of  %Jt5,  which  watch  had  previously  on  that  same  day,  at 
said  Watertown,  been  stolen  from  the  owner  thereof,  George  Dawson^ 
by  said  Hoolihan,  alias  Jones,  and  said  Andrew  Weldon  did  so  receive 
said  stolen  watch,  knowing  the  same  to  have  been  so  stolen  as 
aforesaid. 

[(Signature  of  attorney  and  indorsements  as  in  Form  No.  107 10.  y^- 

Form  No.  12937.* 
(Precedent  in  State  v.  Hanna,  (Oregon,  1899)  59  Pac.  Rep.  629.)* 

{(Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *)]^  did 
awfully  and  feloniously  buy,  receive,  have,  and  conceal  two  horses 
and  thirty  mares  and  twenty  geldings,  which  said  horses,  mares,  and 
geldings  were  then  and  there  the  personal  property  oi  Peter  Nelson, 
and  of  the  value  of  %10  each,  and  of  the  aggregate  value  of  %520, 
and  which  said  horses,  mares,  and  geldings  had  been  then  lately 
before  feloniously  stolen,  taken,  and  carried  away  by  certain  evil- 
disposed  persons  within  said  county  and  state;  he,  the  said  William 
Hanna,  then  and  there  well  knowing,  and  having  good  reason  to 
believe,  the  same  to  be  stolen,  —  contrary  to  [(continuing  and  con- 
cluding as  in  Form  No.  107 15). Y 

Form  No.  1 2  9  3  8  .• 

(Commencing  as  in  Form  No.  10721,  and  continuing  do7vn  to  *)  did 
fraudulently  receive  from  Richard  Roe  (or  from  a  person  whose  name 
is  to  the  grand  jurors  unknown)  and  did  fraudulently  conceal,  certain 
property,  to  wit,  one  gold  watch,  the  same  being  then  and  there  the 
property  of  William  West,  and  the  same  being  of  the  value  of  one  hun- 
dred dollars,  which  said  property  had  been  acquired  theretofore  by 
said  Richard  Roe  in   such  manner  as   that  his  acquisition  thereof 

1.  The  matter  to  be  supplied  within  (1892),  §  1774.  See,  generally,  supra, 
{  ]  will  not  be   found  in  the  reported     note  i,  p.  294. 

case.  6.  This  indictment  was  held  sufficient 

2.  New  York.  —  Cook's  Pen.  Code  over  the  objection  that  it  did  not  suffi- 
(1898),  §  550.  See,  generally,  supra,  ciently  describe  the  property  and  did 
note  I,  p.  294.  not  allege  the  name  of  the  person  from 

3.  The  indictment  in  this  case  was  whom  the  property  was  stolen. 

held  sufficient  and  conviction  thereon  6.  Texas.  — Pen.  Code  (1895),  art- 
affirmed.  878.     See,  generally,  supra,  note  i,  p. 

4.  Oregon.  —  Hill's     Anno.       Laws     294. 
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comes  within  the  meaning  of  theft,  and  that  the  said  John  Doe ird,\xA\x- 
lently  received  and  concealed  the  said  property,  knowing  the  same 
to  have  been  so  acquired,  against  the  {continuing  and  concluding 
as  in  Form  No.  10721). 

Form  No.  12939.' 

(Commencing  as  in  Form  No.  12909,  and  continuing  down  to  *)  did 
then  and  there  feloniously  receive  and  buy,  certain  goods  and  chat- 
tels that  had  been  feloniously  taken  and  stolen  from  a  certain  other 
person,  to  wit,  the  said  Samuel  Short,  at  the  district  aforesaid,  to  wit, 
one  quadrant  of  the  value  of  twenty  dollars,  one  reflecting  semicircle 
of  the  value  of  twenty  dollars,  twenty-four  lunar  tables  of  the  value  of 
twenty-four  diO\\dLX%,  one  shaving-box  and  glass  of  the  value  oi  five  dol- 
lars, and  one  chart  of  the  value  of  one  dollar,  he,  the  said  John  Doe, 
otherwise  cdiWed  John  Den,  otherwise  csilled  Feter  Den,  then  and  there 
knowing  the  same  to  be  stolen  as  aforesaid,  contrary  to  (continuing 
and  concluding  as  in  Form  No.  10729). 

(2)  With  Count  for  Simple  Larceny.* 

Form  No.  12940.^ 

(2  Rev.  Swift's  Dig.  833.) 

(Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  with' 
force  and  arms,  feloniously  did  steal,  take  and  carry  away,  from  the 
possession  of  Richard  Roe,  of  said  Derby,  certain  articles  of  goods  and 
merchandise  (enumerating  the  articles),  of  the  value  of  one  hundred 
dollars,  being  the  proper  goods  and  estate  of  the  said  Richard  Roe, 
and  that  afterwards,  on  the  same  day,  at  the  town  of  Derby  aforesaid, 
William  West,  of  the  town  of  Derby,  in  the  said  county  of  New 
Haven,  well  knowing  the  said  articles  of  goods  and  merchandise  to 

1.  United  States.  —  Rev.  Stat.  (1878),  statute  in  such  case  made  and  provided, 
§  5357.  and  against  the  peace  and  dignity  of 

The  form   given  in   the  text  is  sub-  the  State, 

stantially  that  set  out  in  Whart.  Prec.  And  the  jurors,  etc.,  further  present,. 

Ind.  and  PI.  (1857),  p.  421.  That  the  said  Abe  Davidson  afterwards, 

2.  Precedent.  —  In  State  v.  Davidson,  to-wit:  On  the  day  and  year  aforesaid, 
124  N.  Car.  839,  the  indictment  was  as  with  force  and  arms,  at  and  in  the 
follows:  County  aforesaid,  the  said  one  lot  of 
"State  of  North  Carolina — Buncombe  harness  and  one  brace   and  bit  of  the 

County.  value  of  one  dollar,   aforesaid,   of   the 

Circuit  Court,  fanuary  Term,  1899.  goods,  chattels  and  moneys  of  the  said 

The  jurors  for  the  State  upon  their  Alfred  Walton  before  then  feloniously 

oath  present.  That  Abe  Davidson,  late  stolen,  taken  and  carried  away,  feloni- 

of  the  County  of  Buncombe,  on  the  2jrd  ously  did  receive  and  have  the  said  one 

dia^y  oi  January ,  in  the  year  of  our  Lord  lot  of  harness  and  iJw^  brace  and  bit,  the 

one  thousand  eight  hundred  and  MiWf-ifj-  %sXA  Abe  Davidson  \.\y^v\.  and  there  well 

nine,   with   force  and  arms,  at  and  in  knowing     said     goods,     chattels     and 

the  County  aforesaid,  a  lot  of  harness,  moneys  to  have  been  feloniously  stolen, 

one  bit  of  the  value  of  one  dollar  of  the  taken  and   carried   away,  against  the 

goods,    chattels    and    moneys    of   one  form,  etc." 

Alfred  Walton   then    and    there    being         3.  Connecticut.  —  Gen.    Stat.   (1888),  §: 

found,  feloniously  did  steal,  take  and  1450.     See,    generally,   supra,    note   i, 

carry  away,   against  the  form  of  the  p.  294. 
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have  been  stolen  as  aforesaid,  did  receive  the  same  and  them  conceal 
from  the  said  Richard  Roe  and  all  other  good  people  of  the  state,  with 
the  felonious  intent  to  aid  the  said  John  Doe  in  his  felony  aforesaid, 
against  the  (^continuing  and  concluding  as  in  Form  No.  10685). 

Form  No.  1 2  9  4  z  .< 

(Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *,  describe 
the  property  stolen)  of  the  value  of  ninety-Jive  dollars,  of  the  goods, 
chattels  and  moneys  of  one  Samuel  Short  then  and  there  being  found, 
feloniously  did  steal,  take  and  carry  away,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

And  the  jurors  for  the  state  upon  their  oath  aforesaid  do  further 
present,  that  the  saxA  John  Doe  afterward,  to-wit,  on  the  day  and  year 
aforesaid,  with  force  and  arms,  at  and  in  the  county  aforesaid,  the 
said  (Here  describe  the  property  as  above)  of  the  value  of  ninety-five  dol- 
lars aforesaid,  of  the  goods,  chattels  and  moneys  of  the  said  Samuel 
Short  before  then  feloniously  stolen,  taken  and  carried  away,  feloni- 
ously did  receive  and  have  the  said  (describing  property  as  above)  the 
s,2i\6.  John  Doe  then  and  there  well  knowing  said  goods,  chattels  and 
moneys  to  have  been  feloniously  stolen,  taken  and  carried  away, 
against  the  (continuing  and  concluding  as  in  Form  No.  10711). 

Form  No.  12942. 
(Precedent  in  Hampton  v.  State,  8  Humph.  (Tenn.)  69.)' 

[(Commencement  as  in  Form  No.  10720)]*  with  force  and  arms,  in  the 
county  aforesaid,  did  then  and  there  unlawfully  and  feloniously  steal, 
take  and  carry  away,  one  brown  gelding,  of  the  value  of/icr/y-dollars, 
the  property  of  Asa  M.  Elkins  of  said  county,  then  and  there,  being 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state.  And  the  grand 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  Amos  E.  Hampton,  of  said  county,  yeoman,  heretofore,  to  wit,  on 
the  said  twenty-sixth  day  of  May,  in  the  year  of  our  Lord  eighteen 
hundred  ^.n^  forty-seven,  with  force  and  arms,  in  the  county  aforesaid, 
did  then  and  there  fraudulently  and  feloniously  buy  one  other  brown 
gelding,  of  the  value  oi  forty  dollars,  the  property  of  the  said  Amos 
E.  Elkins,  from  one  William  Kilpatrick,  the  said  Amos  E.  Hampton^ 
then  and  there,  well  knowing,  when  he  so  bought  the  said  gelding  as 
aforesaid,  that  the  said  William  Kilpatrick  had  unlawfully  and  felo- 
niously stolen  said  gelding  from  the  said  Asa  M.  Elkins,  the  said 
Amos  E.  Hampton,  then  and  there  by  means  of  said  buying  intend- 
ing to  defraud  the  said  Asa  E.  Elkins,  the  true  owner  of  said  Gelding, 
of  his  right  and  property  to  the  same,  contrary  to  [(continuing  and 
concluding  as  in  Form  No.  10720).]* 

1.  North  Carolina.  — Code  (1883),  5^  3.  It  was  held  in  this  case  that  counts 
1074.  See,  generally,  supra,  note  i,  for  the  stealing  and  receiving  of  the 
p.  294.  stolen  goods  were  properly  inserted  in 

2.  Tennessee.  —  Code  (1896),  §§  6549,  the  same  indictment. 
6550,6554,6558.     See,  generally,  j«/rfl,  4.  The  matter  to  be  supplied  within 
note  I ,  p.  294.  []  will  not  be  found  in  the  reported  case. 
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Form  No.  12943.' 

(Aikens'  Prac.  F.  249,  No.  215.) 

{^After  count  for  simple  larceny  as  in  Form  No.  12823:") 
And  the  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further  pre- 
sent,* that  Francis  Fern,  of  said  Montpelier,  on  the  tenth  day  oi  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-eight, 
with  force  and  arms  at  said  Montpelier,  the  aforesaid  ten  silver  spoons,  of 
the  value  oi  fifteen  dollars  of  the  goods  and  chattels  of  one  Richard 
Roe,  one  beaver  hat  of  the  value  of  ten  dollars,  and  two  linen  shirts  of 
the  value  oi  four  dollars  of  the  goods  and  chattels  of  one  William 
West,  so  as  aforesaid  feloniously  stolen  from  the  ssixd  Richard  Roe  and 
William  West  feloniously  did  receive,  he  the  said  Francis  Fern,  then 
and  there  well  knowing  the  said  ten  silver  spoons  of  the  value  of 
fifteen  dollars  of  the  goods  and  chattels  of  one  Richard  Roe,  one  beaver 
hat  of  the  value  of  ten  dollars,  and  two  linen  shirts  of  the  value  of 
four  dollars,  of  the  goods  and  chattels  of  one  William  West,  to  have 
been  feloniously  stolen,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10723). 

2.  Being  Common  Receiver. 

Form  No.  12944.' 
(Aikens'  Prac.  F.  249,  No.  216.) 

(Commencing  as  in  Form  No.  129JfS,  and  continuing  down  to  *)  that 
John  Doe,  of  Montpelier,  in  said  county  of  Washington,  and  Richard 
Roe  of  the  same  place,  being  common  buyers  and  receivers  of  stolen 
goods  and  chattels,  on  the  tenth  day  oi  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight, "vfith.  force  and  arms  at  said 
Montpelier,  unlawfully  and  unjustly  did  buy  and  receive,  and  each  of 
them  did  buy  and  receive,  ten  silver  spoons,  of  the  value  oi  fifteen 
dollars,  of  the  goods  and  chattels  of  one  William  West  then  lately 
before  feloniously  stolen,  taken  and  carried  away  from  the  said 
Williafn  West  by  one  Samuel  Short  (or  by  some  ill  disposed  person  to  the 
jurors  aforesaid  as  yet  unknown)  they  the  said  John  Doe  and  Richard 
Roe  and  each  of  them,  then  and  there  well  knowing  the  same  to  be 
stolen  as  aforesaid,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  10723). 

XXV.  Statutory  Offenses  relating  to  Theft.3 

1.  Driving  Stock  from  County  Witliout  Certificate. 

a.  Of  Bill  of  Sale. 

Form  No.  12945.* 

{Commencing  as  in  Form  No.  129^6,  and  continuing  down  to  *)  twenty 
beef  cattle,  which  said  cattle  were  raised  in  the  county  of  Lampasas, 

1.  Vermont.  —  Stat.    (1894),    §    4947.  statutory  offenses  relating  to  theft  see 
See,  generally,  supra,  note  i,  p.  294.  Auctioneers,  vol.  2,  Forms  Nos.  3606, 

2.  See,   generally,  supra,  note  i,  p.  3607;  Brands  and  Marks,  vol.  3,  Forms 
294.  Nos.  4763,  4764. 

3.  For  forms  of  indictments  for  other  4.   Texas. — Pen.  Code  (1895),  art.  888. 
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in  said  state  of  Texas,  and  by  said  John  Doe  driven  from  said  county 
of  Lampasas  into  said  county  of  Freestone,  and  the  said  John  Doe  did 
not  then  and  there  have  in  his  possession  a  bill  of  sale  or  transfer 
for  each  and  all  of  said  animals,  containing  their  marks  and  brands 
duly  certified  by  the  clerk  of  the  County  Court  of  the  county  of 
Lampasas,  as  recorded  by  said  clerk,  from  which  said  county  of  Lam- 
pasas said  animals  had  been  driven,  against  the  {^continuing  and 
concluding  as  in  Form  No.  10721). 

b.  Of  Record  of  Brands  and  Harks. 

Form  No.  12946.' 

(Commencement  as  in  Form  No.  10721)  that  John  Doe,  on  tht  first 
day  oi  January,  a.  d.  one  thousand  eight  hundred  and  ninety-nine, 
and  anterior  to  the  presentment  of  this  indictment,  in  the  county  of 
Freestone  and  state  of  Texas,  was  found  driving  to  market  in  said 
county  of  Freestone,  the  following  animals,  to  wit:*  ten  cows  and  ten 
beef  steers,  which  said  stock  were  raised  by  the  said  Jo/in  Doe  in  the 
county  of  Lampasas  in  said  state  of  Texas,  and  by  him  driven  from 
said  county  of  Lampasas,  and  the  said  John  Doe  did  not  then  and 
there  have  in  his  possession  a  list  of  the  brands  and  marks  of  the 
aforesaid  animals,  duly  certified  by  the  clerk  of  the  County  Court  of 
said  county  of  Lampasas,  as  recorded  by  said  clerk,  from  which  said 
county  of  Lampasas  said  animals  had  been  driven,  against  the  {con- 
tinuing and  concluding  as  in  Form  No.  10721). 

2.  Failure  to  Make  Report  of  Animals  Slaughtered.* 

Form  No.  12947.* 

{Commencement  as  in  Form  No.  10721)  being  then  and  there  engaged 
in  the  slaughter  and  sale  of  animals  for  market,  in  said  county  of 
Freestone  or  in  the  city  of  Fairfield  in  said  county,  did  then  and  there 
fail  to  report  to  the  Commissioners  Court  of  the  said  county  of  Free- 
stone at  each  regular  term  thereof,  to  wit,  at  the  regular  term  of  said 
court,  in  the  month  of  April,  a.  d.  one  thousand  eight  hundred  and 
ninety-nine,  the  number,  color,  age,  sex,  marks  and  brands  of  each 
and  every  animal  slaughtered  by  him  since  the  last  term  of  said  court 
preceding  the  term  aforesaid,  accompanied  with  a  bill  of  sale  or 
written  conveyance  from  the  person  selling  said  animals  to  him,  of 
every  animal  slaughtered  as  aforesaid,  save  such  animals  so  slaugh- 
tered as  were  raised  by  himself,  and  did  fail  to  specify  such  animals 
as  were  raised  by  himself,  against  the  {continuing  and  concluding  as 
in  Form  No.  10721). 

1.  Texas.— Pen.  Code  (1895),  art.  888.         3.    Texas.  —  Pen.    Code  (1895),    art. 

2.  Precedent.  —  For   form   of   indict-     891. 

mentheld  sufficient,  though  not  artisti-  Charging  in  the  language  of  statute  is 
cally  drawn,  see  Schutze  v.  State,  30  sufficient.  Schutze  v.  State,  30  Tex. 
Tex.  508.  508. 
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I.  IN  General,  311. 

1.  Alleging  that  Both  Parties  were  Married,  312. 

2.  Alleging  that  One  of  the  Parties  was  Married,  313. 

3.  Not  Alleging  that  Either  Party  was  Married^  314. 

II.  UNDER  FEDERAL  ACT  TO  PREVENT  PLURAL  MARRIAGES,  316. 

CROSS-REFERENCES. 

See  also  the  kindred  titles  ADULTERY  AND  FORNICATION, 
vol.  I,  p.  535;  BIGAMY— POLYGAMY,  vol.  3,  p.  239; 
CRIMINAL  CONVERSATION,  vol.  5,  p.  9.85;  DISOR- 
DERLY CONDUCT  AND  PERSONS,  vol.  6,  p.  925; 
INCEST,  vol.  9,  p.  567;  MISCEGENATION,  and  the 
GENERAL  INDEX  to  this  work. 


1.  Bequisites  of  Indictment,  Generally. — 
For  the  formal  parts  of  an  indictment, 
information  or  criminal  complaint  in  a 
particular  jurisdiction  see  tiie  titles 
Criminal  Complaints,  vol.  5,  p.  930; 
Indictments,  vol.  9,  p.  615;  Informa- 
tions IN  Criminal  Cases,  vol.  9,  p.  768. 

Compare  also  the  title  Adultery  and 
Fornication,  vol.  i,  p.  535. 

Statutory  provisions  relating  to  this 
offense  are  as  follows: 

Alabama. —  Crim.  Code  (1896),  §  4310. 

Arizona. — Pen.    Code  (1887),   §432. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  1688. 

California,  —  Laws  (1872),  p.  380. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  1319- 

Connecticut.  —  Laws  (1897),  c.  200. 

Delaware.  —  Rev.  Stat.  (1893),  p.  953, 
c.  131,  §  6. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  16,  §  25. 

Florida.  —  Rev.    Stat.   (1892),   §2595. 

Georgia. —  3  Code  (1895),  §  381. 

Idaho.— Re\.  Stat.  (1887K  ^  6812. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  45. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1991. 

Iowa.  —  Code  (1897),  §  4938. 

Kansas. — Gen.  Stat.  (1897),  c.  lOO, 
§247. 

Kentucky. —  Stat.  (1894),  §  1320. 

Maine.  '—  Rev,  Stat.  (1883),  c.  124,  §  5. 


Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  5. 

Massachusetts.  —  Stat.  (1887),  c.  436; 
Pub.  Stat.  (1882),  c.  207,  §  6. 

Michigan. — Comp.  Laws  (1897),  § 
11693. 

Minnesota. — Stat.  (1894),  §§  4812, 
6556. 

Mississippi.  —  Anno.  Code  (1S92),  §§ 

953.  957- 

Missouri.  —  Rev.  Stat.  (1889),  §  3798. 

Montana.  —  Pen.  Code  (1895),  §  457. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6871. 

Nevada.  — Gen.  Stat.  (1885),  §  4762. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  272,  §  5. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1057,  §  40;  p.  1272,  §  32. 

North  Carolina.  —  Code  (1883),  §  1041. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7171. 

C>/«'^.  —  Bates'  Anno.  Stat.  (1897),  § 
7020  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1862. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§  252. 

Texas.  — J'en.   Code  (1895),  art.  353. 

Utah.  —  Rev.  Stat.  (1898),  §  4209 
et  seq. 

Vermont.  —  Stat.  (1894).  §  5057. 

Virginia.  —  Code  (1887),  |  3787. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7238. 
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I.  IN  GENERAL. 


IVest  Virginia.  —  Code  (1891),  c.  149, 

§7. 

Wisconsin.  — Stat.  (1898),  §  4579. 

IVyoming. — Rev.  Stat.  {1887),  §  991. 

United  States.  —  Rev.  Stat.  (1S78),  § 
5352,  as  amended  22  Stat,  at  L.  (1882),  c. 
47.  See  also  list  of  statutes  cited  vol. 
I,  p.   536,  note  2. 

Charging  in  the  language  of  the  statnte 
is  ordinarily  sufficient.  Kingz/.  People, 
7  Colo.  224;  Crane  v.  People,  65  111. 
App.  492;  U.  S.  V.  Cannon,  4  Utah  122; 
Scott  7'.  Com.,  77  Va.  344. 

Charging  that  defendants  "  unlaw- 
fully did  associate,  bed  and  cohabit 
together,  and  did,  then  and  there,  com- 
mit fornication  and  adultery,"  instead 
of  charging  that  the  defendants  did 
"  lewdly  and  lasciviously  associate," 
etc.,  sufficiently  describes  the  offense. 
State  V.  Siubbs,  108  N.  Car.  774.  Al- 
though it  is  better  to  charge  in  the 
language  of  the  statute.  See  also 
State  V.  Tally,  74  N.  Car.  322,  in  which 
the  indictment  was  sufficient. 

An  indictment  charging  "that  de- 
fendant and  one  Janet  Lowery  did  un- 
lawfully, openly,  and  publicly,  live, 
dwell  and  cohabit  together,  in  lewdness 
and  lasciviousness,  they  being  unmar- 
ried to  each  other,"  etc.,  was  held  to  be 
sufficiently  certain,  notwithstanding  it 
did  not  use  the  precise  words  of  the 
statute.     People  v.  Colton,  2  Utah  457. 

An  indictment  for  lewd  and  lascivi- 
ous cohabitation  was  sustained,  not- 
withstanding it  used  the  word  "  abide" 
instead  of  the  statutory  word  "asso- 
ciated."    Com.  V.  Dill,  159  Mass.  61. 

But  charging  that  a  woman  "then 
and  there  being,  with  force  and  arms, 
unlawfully  and  wickedly  did  bed  to, 
and  live  with,  one  Johnson  Kennedy, 
contrary  to,"  etc.,  has  been  held  not 
sufficient  under  a  statute  prohibiting  a 
man  and  woman  living  together  as  hus- 
band and  wife  without  being  married. 
Crouse  v.  State,  16  Ark.  566. 

In  State  v.  Byron,  20  Mo.  210.  it  was 
held  that  the  words  of  the  statute,  pun- 
ishing parties  who  "lewdly  and  las- 
civiously abide  and  cohabit  with  each 
other,"  must  be  followed  in  charging 
the  offense;  and  that  the  allegation 
that  a  married  man  lewdly  and  lascivi- 
ously did  abide  and  cohabit  with  a  cer- 
tain female  was  not  sufficient.  The 
indictment  in  this  case  charged  that 
^'  Richard  J.  Byron,  late  of  St.  Louis 
county,  on  the  first  d&y  ol  January,  in 


the  year  of  our  Lord  iSj'j,  and  on  divers 
other  days  and  times,  between  that  day 
and  the  day  of  the  finding  of  this  indict- 
ment, unlawfully  and  wickedly  did 
lewdly  and  lasciviously  abide  and  co- 
habit with  one  Eliza  Miller,  he,  the  said 
Richard  J.  Byron,  being  then  and  on 
said  other  days  and  times  there  a  mar- 
ried man,  and  having  then  and  on  said 
other  days  and  times  a  wife  living,  but 
the  said  Richard  J.  Byron  and  Eliza 
Miller  were  never  married  to  each 
other;  against  the,"  etc. 

Allegation  as  to  Cohabitation  —  Gener- 
ally. —  Cohabitation  as  man  and  wife 
is  an  ingredient  of  the  offense  and 
should  be  alleged.  State  v.  Dunn,  26 
Ark.  34;  State  v.  Foster,  26  W.  Va.  272; 
States.  Foster,  21  W.  Va.  767. 

A  living  together  is  an  essential  in- 
gredient of  the  offense  and  should  be 
stated.  Hall  v.  State,  53  Ala.  463; 
Smith  V.  State,  39  Ala.  554;  Quartemas 
V.  State,  48  Ala.  269;  Bush  v.  State,  37 
Ark.  215;  Sullivan  v.  State,  32  Ark.  187; 
State  V.  Gartrell,  14  Ind.  280. 

Living  together  publicly  as  if  con- 
jugal relation  subsisted  between  the 
parties  is  a  necessary  ingredient  of  the 
offense  in  some  states  and  should  be 
alleged  and  proved.  State  v.  Crowner, 
56  Mo.  147. 

Claim  to  be  husband  and  wife,  on  the 
part  of  the  defendants,  is  not  an  es- 
sential ingredient  of  the  offense  and 
need  not  be  alleged.  Lyerly  v.  State, 
36  Ark.  39. 

Habitual  Intercourse.  —  An  indict- 
ment for  unlawful  cohabitation,  under 
Miss.  Code  (i88o),  §  2700,  must  allege 
that  the  parties  were  guilty  of  habitual 
sexual  intercourse.  Newman  v.  State, 
69  Miss.  393  (citing  Cranberry  v.  State, 
6i  Miss.  441).  And  to  the  same  effect 
see  State  v.  Crowner,  56  Mo.  147. 

Notorious  Cohabitation.  — It  is  not  or- 
dinarily necessary  to  allege  that  the 
living  and  cohabiting  together  in  lewd- 
ness was  notorious.  State  v.  Cagle,  2 
Humph.  (Tenn.)  414.  But  under  some 
statutes  notoriety  is  a  material  in- 
gredient of  the  offense  and  should  be 
alleged  and  shown.  People  v.  Gates, 
46  Cal.  52. 

Under  the  Mississippi  statute,  it  is 
necessary  to  allege  and  show  that  the 
parties  dwelt  together  openly  and  no- 
toriously, in  like  manner  as  if  they 
were  husband  wife.  Carotti  v.  State, 
42  Miss.  334. 
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1.  Alleging  that  Both  Parties  were  Married. 


An  offense  against  both  parties,  man  and 
woman,  must  be  charged.  McGuire  v. 
State,  37  Ala.  i6i;  King  v.  People,  7 
Colo.  224;  State  v.  Hook,  4  Kan.  App. 
451- 

In  King  v.  People,  7  Colo.  224,  the  in- 
dictment charged  "  that  Theodore  King 
*  *  *  and  one  Martha  Estes  did  then 
and  there  unlawfully  live  together  in 
an  open  state  of  fornication,"  etc.,  and 
was  held  to  be  sufficient. 

But  in  State  v.  Hook,  4  Kan.  App. 
451,  an  indictment  Which  charged  that 
"at  the  county  of  Reno,  in  the  state  of 
Kansas^  he  [defendant]  unlawfully,  wil- 
fully, lewdly  and  lasciviously  and 
continuously  from  the  28th  day  of  May, 
1893-,  to  the  filing  of  the  information, 
did  abide  and  cohabit  with  one  Maggie 
Lockwood,  a  married  woman,  and  that 
they  did  so  unlawfully  cohabit  with  each 
other,  and  then  and  there  have  sexual 
intercourse  with  each  other,  he,  the  said 
W.  E.  Hook,  being  an  unmarried  man, 
and  she,  the  said  Maggie  Lockwood, 
being  then  and  there  a  married  woman 
and  having  a  husband  living,  and  they 
not  being  married  to  each  other,"  etc., 
was  held  to  be  insufficient,  as  charging 
an  offense  against  the  man  alone. 

It  seems,  however,  that  under  the 
Georgia  statute  (Ga.  Rev.  Code,  §  4460), 
an  indictment  cannot  be  found  jointly 
against  both  the  man  and  woman. 
Foster  v.  State,  41  Ga.  582.  And  under 
the  Virginia  and  West  Virginia  statutes 
it  has  been  held  that  the  indictment  for 
lascivious  cohabitation  may  be  either 
joint  or  separate.  Scott  v.  Com.,  77 
Va.  344;  Stale  v.  Foster,  21  W.  Va.  767. 

First  or  Subsequent  Offense.  — Whether 
the  prosecution  is  for  the  first  or  second 
offense  need  not  be  stated.  State  v. 
Burgett,  22  Ark.  323.  The  indictment 
in  this  case  charged  with  requisite 
certainty  of  time  and  place  that  John 
Burgett  and  Matilda  Parker  with  force 
and  arms  unlawfully  did  live  together 
as  husband  and  wife  without  being 
married,  contrary  to,  etc. 

Marriage  of  one  or  both  of  the  parties  is 
an  ingredient  of  the  offense,  under 
some  statutes,  and  should  be  alleged. 
Taylor  v.  State.  36  Ark.  84. 

Negativing  existence  of  marriage  rela- 
tion between  the  parties  defendant  is 
necessary.  Hopper  v.  State,  19  Ark. 
143;  Bush  V.  State,  37  Ark.  215;  State 
V.  Clinch,  8  Iowa  401;  Tucker  v.  State, 
35  Tex.  113. 


In  Hopper  v.  State,  19  Ark.  143,  the 
indictment  charged  "  that  Samuel  Hop- 
per and  Elizabeth  Parker,  late  of  said 
county,  on  the  first  day  of  September, 
one  thousand  eight  hundred  and yf/Zy- 
Jive,  in  the  county  aforesaid,  did  live 
together  as  husband  and  wife,  without 
being  married,  contrary  to,"  etc. 

That  defendants  are  of  different  sexea 
should  be  alleged.  State  v.  Dunn,  26 
Ark.  34.  The  indictment  in  this  case 
charged  that  "'  Ellick  Dunn  and  Jennie 
Harrison,  on  the  twenty-fifth  day  of 
December,  1S68,  and  on  divers  other 
days  and  times  in  the  year  aforesaid, 
did  then  and  there  illegally  cohabit  to- 
gether—  they,  the  said  Ellick  Dunn 
znA  Jennie  Harrison,  not  being  then 
and  there  husband  and  wife  —  to  the 
injury  of  public  morals,  contrary  to," 
etc.,  and  was  held  to  be  insufficient  for 
not  alleging  the  sex  of  the  parties  or 
that  they  cohabited  as  husband  and 
wife. 

Associating  with  Prostitute.  —  An  in- 
dictment against  one  under  Ind.  Rev. 
Stat.  (1894),  §  2089,  is  sufficient  if  it  al- 
leges an  association  with  one  female 
known  or  reputed  to  be  a  prostitute, 
and  it  is  not  necessary  to  allege  such 
an  association  with  more  than  one  such 
female.  Jessup  v.  State,  14  Ind.  App. 
257.  The  indictment  in  this  case 
charged  defendant  with  associating 
"  with  one  Flora  Wagner,  a  female 
who  was  then  and  there  known  and 
reputed  as  a  prostitute,"  etc. 

Compare  also  Form  No.  7644  et  seq. 
and  notes  thereto. 

Living  in  Adultery.  —  An  indictment 
for  living  in  adultery  has  been  held  to 
be  insufficient  which  charges  it  to  be 
an  offense  against  public  decency. 
State  V.  Brunson,  2  Bailey  L.  (S.  Car.) 
149.  The  indictment  in  this  case 
charged  that  the  defendants,  "  being 
persons  of  ill-fame  and  reputation,  and 
of  wicked,  corrupt,  and  depraved  dis- 
positions, and  wholly  lost  to  all  sense 
of  morality,  decency,  and  religion,  and 
intending,  as  much  as  in  them  lay,  to 
corrupt  and  vitiate  the  morals  of  the 
good  citizens  of  this  State,  and  to  bring 
into  disgrace  and  disrepute,  the  honor- 
able estate  of  matrimony,  with  force 
and  arms  at  Salkehatchie,  in  the  district 
of  Colleton  and  State  aforesaid,  on  the 
zjth  day  of  June,  A.  D.  18^9,  and  at 
divers  days  and  times,  before  and 
since,  did,  and  still   do  live   in  open 
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Form  No.  12948.' 

(Precedent  in  Stale  v.  Chandler,  132  Mo.  159.)* 

[(^Commencement  as  in  Form  No.  10829)^  that  Henry  W.  Chandler^ 
in  the  city  of  St.  Louis;  on  the  thirteenth  day  of  March,  iS95,  did  then 
and  there  and  from  that  day  continuously  until  the  twenty-third  day 
of  March,  iS95,  unlawfully,  lewdly,  and  lasciviously  abide  and  cohabit 
with  one  ICitty  Coy/e,  and  the  said  Henry  IV.  Chandler  and  the  said 
Kitty  Coyle  then  and  there  continuously  during  the  aforesaid  time 
did  unlawfully,  lewdly,  and  lasciviously  abide  and  cohabit  with  each 
other  and  then  and  there  have  sexual  intercourse  together,  he,  the 
said  Henry  IV.  Chandler,  being  then  and  there  a  married  man  and 
having  a  wife  livihg,  and  she,  the  said  Kitty  Coyle,  then  and  there 
being  a  married  woman  and  having  a  husband  living,  and  they,  the 
said  Henry  IV.  Chandler  and  Kitty  Coyle,  not  being  then  and  there 
married  to  each  other,  contrary  to  [(continuing  and  concluding  as  in 
Form  No.  10829).]^ 

2.  Alleging  that  One  of  the  Parties  was  Married.* 


lewdness,  whoredom  and  adultery,  to 
the  great  displeasure  of  Almighty  God, 
the  evil  example  of  all  others  in  like 
cases  offending,  to  the  great  corruption 
of  the  morals  and  manners  of  the  citi- 
zens of  this  State,  and  against  the," 
etc. 

Compare  also  Form  No.  722  et  seq.  and 
notes  thereto. 

1.  Missouri.  — R&v.  Stat.  (1889),  § 
3798.  See  also,  generally,  supra,  note 
I,  p.  3T0. 

2.  It  seems  that  this  information  was 
sufficient.  But  it  was  held  that  to  sus- 
tain a  conviction  in  such  a  case  it  was 
necessary  to  show  that  the  parties  lived 
together  as  man  and  wife,  and  that  evi- 
dence tending  merely  to  show  that  the 
man  and  the  woman,  each  of  whom 
was  married,  but  not  to  each  other, 
were  guilty  of  clandestine  sexual  inter- 
course was  insufficient. 

3.  The  ma.tter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  Precedents.  —  In  State  v.  Coffee,  39 
Mo.  App.  56,  the  indictment  charged 
that  the  defendant  and  one  '■^ Julia  A. 
McGee,  did  unlawfully,  lewdly  and  las- 
civiously tbide  and  cohabit  with  each 
other,  and  then  and  there  have  sexual 
intercourse  together,  he,  the  said  Bar- 
nett  Coffee,  being  then  and  there  a  mar- 
ried man  and  having  a  wife  living,  and 
she,  the  said  Julia  A.  McGee  then 
and  there  being  a  single  unmarried 
woman,"  etc.  Judgment  of  conviction 
in  this  case  was  reversed  on  account  of 


the  insufficiency  of  the  evidence  as  to 
the  marriage  of  the  man. 

In  State  v.  Crowner,  56  Mo.  147,  the 
information  charged  "that  Johti  D. 
Crowner  and  Nettie  Gordon,  as  affiant 
believed,  in  St.  Louis  county,  on  the  ist 
day  of  May,  iS^j,  and  on  divers  other 
days  and  times  between  that  day  and 
the  filing  of  the  complaint,  unlawfully 
did  live  together  in  a  state  of  open  and 
notorious  adultery,  the  said  JoAa  D. 
Crowner  being  then  and  there,  on  the 
day  aforesaid,  a  married  man,  and  hav- 
ing then  and  there  a  lawful  wife  alive 
and  in  being,  other  than  the  said  A^ettie 
Gordon,  and  the  s^\A  John  D.  Crowner 
and  the  said  Nettie  Gordon  not  being 
then  and  there  and  on  said  other  days 
lawfully  married  to  each  other,  con- 
trary to,"  etc.  The  conviction  in  this 
case  was  reversed  for  the  reason  that 
the  evidence  did  not  show  that  the  de- 
fendants resided  together  publicly  as  if 
conjugal  relation  subsisted  between 
them,  and  that  their  illicit  intercourse 
was  habitual. 

Special  Verdict.  —  In  State  -v.  Cutshall, 
109  N.  Car.  764,  is  set  out  the  following 
special  verdict: 

"  That  before  the^M  day  of  February, 
1890,  the  defendant  C«/jAa// represented 
to  one  Susan  E.  Pickard  that  he  was  a 
single  man,  and  she  being  a  single 
woman  induced  her  thereby  to  enter 
into  a  marriage  with  him,  she,  the  said 
Susan,  fully  believing  him,  the  said 
Cutshall,  at  the  same  time  of  the  mak- 
ing of  said  representations  and  when 
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Form  No.  12949.* 

{Commencement  as  in  Form  No.  10703)  that  W.  H.  Phillips,  late  of 
the  county  oi  Barry  zxi^  the  state  oi  Missouri,  and  Celia  Ann  Phillips, 
late  of  the  county  of  Barry  and  state  of  Missouri,  on  the  first  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-two,  at  and  in  the  county  of  Barry  and  state  of  Missouri  afore- 
said, were  then  and  thereguilty  of  open,  gross  lewdness,  grossly  scan- 
dalous, to  wit,  were  then  and  there  guilty  of  openly  having  sexual 
intercourse  with  each  other,  the  said  W.  H.  Phillips  being  then  and 
there  an  unmarried  man  and  the  said  Celia  Ann  Phillips  being  then 
and  there  an  unmarried  woman,  contrary  to  {continuing  a7id  concluding 
as  in  Form  No.  10703). 

3.  Not  Alleg-ing"  that  Either  Party  was  Married.^ 


the  marriage  was  entered  into,  to  be  a 
single  man.  That  the  defendant  Cut- 
shall  and  the  said  Susan  E.  Pickard 
were  married  in  York  County,  S.  C,  on 
said  day,  the  ceremony  being  per- 
formed by  a  regularly  ordained  min- 
ister of  the  Gospel;  that  after  the  said 
marriage  was  celebrated,  the  defendant 
and  said  Susan  E.  Pickard  cohabited 
for  some  time  as  man  and  wife  in  the 
county  of  Mecklenburg  and  state  of 
North  Carolina,  and  before  the  finding 
of  this  bill;  and  at  the  time  they  so  co- 
habited, and  whilst  cohabiting,  the  said 
Susan  E.  Pickard  honestly  believed 
that  the  defendant  was  her  lawful  hus- 
band, and  the  jury  find  that  she  would 
not  have  so  cohabited  \with  defendant 
but  for  such  belief;  the  jury  further 
find  that  the  defendant,  when  he  and 
said  Susan  E.  Pickard  were  married, 
and  whilst  they  cohabited  together,  was 
a  married  man,  and  that  Susan  E. 
Pickard  immediately  upon  ascertaining 
that  fact  dissolved  the  connection. 

Upon  the  foregoing  facts,  the  jury 
are  ignorant  as  to  whether  the  defend- 
ant be  guilty  or  not  guilty  of  the 
offense  charged  against  him,  and  there- 
upon pray  the  advice  of  the  Court 
thereon.  And  for  their  verdict  they  do 
say  that  if  upon  the  whole  matter  the 
Court  shall  be  of  opinion  that  the  de- 
fendant is  guilty,  they  so  find;  other- 
wise, they  find  him  not  guilty." 

In  this  case  it  was  held  that,  where  a 
special  verdict  finds  that  the  defendant 
for  some  time  had  lived  with  the  woman 
as  man  and  wife  under  a  marriage 
which  was  bigamous  as  to  him,  and 
that  so  soon  as  the  female  discovered 
the  previous  marriage  of  the  defend- 
ant she  separated  herself  from  him. 
and   would  not  have   lived   with    him 


at  all  if  she  had  known  the  facts,  the 
defendant  was  properly  convicted  of 
adultery  and  fornication,  under  the 
North  Carolina  statute. 

1.  Missouri.  —  Rev.  Stat.  (1889),  § 
3798.  See  also,  generally,  supra,  note 
I,  p.  310. 

This  is  substantially  the  indictment 
in  State  v.  Phillips,  49  Mo.  App.  325, 
which  charged  defendants,  with  the 
offense  of  open  and  notorious  lewd- 
ness under  Mo.  Rev.  Stat.  (1889),  § 
379S.  The  defendants  were  convicted, 
but  the  judgment  was  reversed  on 
account  of  the  insufficiency  of  the  evi- 
dence to  support  the  material  allega- 
tions of  the  indictment. 

2.  Precedents.  —  In  State  v.  Hopson, 
76  Mo.  App.  482,  an  indictment  under 
Mo.  Rev.  Stat.  (1889),  §  3798,  charging 
that  the  defendant  "  did  then  and 
there  unlawfully  commit  and  was 
guilty  of  open,  gross  lewdness  and 
lascivious  behavior  by  then  and  there 
openly,  lewdly  and  lasciviously  abiding 
and  cohabiting  with  one  Hattie  Rice, 
she  the  said  Ilattie  Rice  then  and  there 
not  being  wife  of  said  Reuben  Hop- 
son,  and  he  the  said  Reuben  Hopson 
being  then  and  there  an  unmarried 
man,"  was  held  to  be  sufficient  as  fol- 
lowing the  language  of  the  statute 
(citing  with  approval  State  v.  Coffee, 
39  Mo.  App.  56;  State  v.  Osborne,  69 
Mo,  143;  State  v.  Bess,  20  Mo.  419; 
Dameron  v.  State,  8  Mo.  494). 

An  indictment  in  Territory  v.  Jaspar, 
7  Mont.  I,  drawn  under  Mont.  Comp. 
Stat.,  §  161,  alleged  that  defendant, 
"an  unmarried  man,  a.r\A  Ellen  Sims, 
an  unmarried  woman,  on  divers  days, 
times  and  occasions,  at  and  before  the 
time  last  aforesaid,  did  willfully  and 
unlawfully  bed,   cohabit   and   live  to- 
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Form  No.  12950.' 
(Precedent  in  State  v.  Osborne,  69  Mo.  144.)* 
\(jCommencement  as  in  Form  No.  10703)]^  thsit  John  L.  Osborne  and 
Ellen  Redfield,  late  of  the  county  aforesaid,  on  or  about  the  15th  day 
of  August,  i875,  at  the  town  of  Osceola,  in  the  county  of  St.  Clair, 
State  aforesaid,  did,  and  on  divers  other  days  between  that  day  and 
the  time  of  the  finding  of  this  bill  of  indictment,  with  force  and  arms 
at  the  town  of  Osceola,  county  of  St.  Clair,  and  State  of  Missouri, 
were  then  and  there  guilty  of  open,  gross  lewdness  and  lascivious 
behavior,  and  were  then  and  there  guilty  of  open  and  notorious  acts 
of  public  indecency,  grossly  scandalous,  by  then  and  there  publicly, 
lewdly  and  lasciviously  abiding  and  cohabiting  with  each  other,  con- 
trary to  [(continuing  and  concluding  as  in  Form  No.  lOlOS)?^ 

gether,  and  have  carnal  knowledge  of 
each  other,  without  then  and  there 
being  married,  and  did  then  and  there 
commit  fornication,"  etc.  An  order 
sustaining  a  motion  to  dismiss  the 
prosecution  in  this  case  because  of  the 
failure  of  proof  was  reversed  {distin- 
guishing Territory  v.  Whitcomb,  i 
Mont.  359). 

In  Schoudel  v.  State,  57  N.  J.  L.  209, 
the  indictment  charged  that  defendants 
"  did  willfully  and  unlawfully  commit 
divers  acts  of  public  and  notorious 
indecency  and  open  lewdness,  grossly 
scandalous,  and  tending  to  debauch 
the  manners  and  morals  of  the  people 
of  this  state,  by  then  and  there  will- 
fully and  unlawfully  living  and  co- 
habiting together  as  husband  and  wife, 
he  the  said  William  Schoudel  and  she  the 
said  Mina  Thomas  not  being  then  mar- 
ried to  each  other."  The  conviction 
in  this  case  was  reversed  because  the 
evidence  showed  that  the  parties  lived 
together  as  man  and  wife  under  the 
honest  belief  that  they  were  legally 
married. 

In  State  v.  Cagle,  2  Humph.  (Tenn.) 
414,  will  be  found  an  old  indictment 
charging  "  that  on  the  ist  day  oi  Janu- 
ary, 18^0,  and  upon  divers  other  days 
between  that  day  and  the  day  of  the 
filing  of  the  indictment,  Elijah  Cagle, 
of  the  county  of  Sevier,  laborer,  and 
Betsey  Baling,  of  same  county,  spin- 
ster, being  persons  of  evil  disposi- 
tion and  desiring  to  corrupt  the  morals 
of  the  people  of  the  State,  unlawfully, 
openly  and  publicly  did  live,  dwell  and 
cohabit  together  in  lewdness  and 
adultery  in  the  county  of  Sevier,  they 
being  unmarried  to  and  with  each 
other,"  etc.  A  motion  in  arrest  of 
judgment  in  this  case  was  sustained 
by  the  lower  court,  but  on  appeal  the 
case  was  reversed  with  direction  to  the 


court  to  render  judgment  upon  the 
verdict  for  the  jury.  State  v.  Cagle,  2 
Humph.  (Tenn.)  414.  There  seems  to 
be  no  statute  in  Tetittessee  now  author- 
izing such  an  indictment. 

In  Scott  V.  Com.,  77  Va.  344,  defend- 
ant was  indicted  "  for  unlawfully, 
lewdly  and  lasciviously  associating  and 
cohabiting  with  one  Retta  Jackson,  the 
said  William  II.  Jackson  and  Retta  Jack- 
son  not  being  married  to  each  other, 
against,"  etc. 

In  State  v.  Foster,  26  W.  Va.  272, 
the  indictment  charged  "  that  James 
Foster  on  December  i,  iScSb,  and  from 
that  day  to  November  i,  1S81,  in  the 
county  aforesaid  did  lewdly  and  lascivi- 
ously associate  and  cohabit  with  one 
Sarah  Foster,  the  said  James  Foster  and 
Sarah  Foster  during. all  the  time  afore- 
said not  being  married  to  each  other, 
against  the  peace,"  etc. 

In  State  v.  Foster,  21  W.  Va.  767, 
the  indictment  alleged  "  that  James 
Foster  on  the  ist  day  of  October,  1876,  in 
the  county  of  Boone,  and  from  that  day 
until  the  14th  day  of  April,  1877,  in  said 
county,  did  lewdly  and  lasciviously 
associate  and  cohabit  with  one  Sarah 
Foster;  the  sa.\A  James  Foster  a.nd  Sarah 
Foster  not  being  married  to  each  other 
during  all  the  time  aforesaid,  against," 
etc. 

1.  Missouri.  —  Rev.  Stat.  (1889),  § 
3798.  See  also,  generally,  supra,  note 
I,  p.  310. 

2.  This  indictment  was  drawn  under 
r  Wag.  Stat.  Mo.,  p.  500,  §  8,  which 
was  substantially  in  the  language  of 
the  present  statute,  and  was  held  to 
be  suflScient  upon  the  authority  of  State 
v.  Bess,  20  Mo.  419,  and  Dameron  v. 
State,  8  Mo.  494. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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II.  UNDER  FEDERAL  ACT  TO  PREVENT  PLURAL  MARRIAGES.^ 

Form  No.  1 2  9  5 1 .» 

(Precedent  in  U.  S.  v,  Kuntze,  2  Idaho  448.)* 

^{Commencement  as  in  Forms  Nos.  10690,  107S3.)]* 
Samuel  Kuntze  is  accused  by  the  grand  jury  of  the  United  States 
within  and  for  the  Third  judicial  district  of  Idaho  territory,  duly 
summoned  and  impaneled  upon  their  oaths,  by  this  indictment,  of  the 
crime  of  unlawful  cohabitation,  committed  as  follows,  to- wit:  The 
said  Samuel  Kuntze,  at  Bear  Lake  county,  within  said  Third  judicial 
district  of  Idaho  territory,  on  the  firsts  day  of  December,  a.  d.  i8<?^, 
and  thereafter,  on  divers  other  days,  and  continuously  from  the  said 
first  day  of  December,  a.  d.  iS^^j  up  to  and  including  the  day  of 
finding  this  indictment,  did  unlawfully  cohabit  with  more  than  one 
woman,  to-wit,  Mrs.  Samuel  Kuntze  and  one  Caroline  Wuthricky 
against  the  [(^continuing  and  concluding  as  in  Form  No.  10730y^* 

Porta  No.  12952.* 
(Precedent  in  U.  S.  v.  Cannon,  4  Utah  124.)* 
[(Commencement  as  in  Form  No.  1073S.')Y 


1.  Consult  also  the  title  Bigamy  — 
Polygamy,  vol.  3,  p.  239.  And  see 
also,  generally,  supra,  note  i,  p.  310. 

Allegation  as  to  Cohahitation  —  Gener- 
ally.—  An  indictment  under  Act  Cong. 
March  22,  1882,  c.  47,  §  3,  is  suflScient 
which  uses  the  word  "cohabit,"  it  not 
being  necessary  to  explain  the  mean- 
ing of  the  word  by  other  allegations. 
U.  S.  V.  Kuntze,  2  Idaho  446. 

In  Marital  Relation.  —  In  U.  S.  v. 
Cannon,  4  Utah  122,  it  was  held  to  be 
unnecessary  to  allege,  in  an  indictment 
under  Act  Cong.  March  22,  1882,  c.  47, 
§  3,  that  the  cohabitation  charged 
therein  was  in  the  marital  relation,  al- 
though the  section  was  intended  to 
apply  only  to  unlawful  matrimonial 
cohabitation. 

Defendant  a  Male  Person.  —  Complaint 
under  Act  Cong.  May  22,  1882,  c.  47, 
§  3,  need  not  allege  that  the  defend- 
ant is  a  male  person.  U.  S.  v.  Eld- 
redge,  5  Utah  161. 

Joinder  of  Offense.  —  In  U.  S.  v.  Can- 
non, 4  Utah  124,  it  was  held  that  an 
indictment  under  Act  Cong.  March  22, 
1882,  c.  47,  §  3,  might  contain  two 
counts,  the  first  of  which  charged  de- 
fendant with  unlawful  cohabitation 
between  January  i  and  June  30,  1884, 
with  three  women  named,  and  the  sec- 
ond of  which  charged  him  with  unlaw- 
ful cohabitation  with  the  same  women 
between  June  30  and  December  31, 
1884. 


Complaint  Before  United  States  Commis- 
sioner.—  In  U.  S.  V.  Eldredge,  5  Utah 
162,  the  complaint  filed  with  the  United 
States  commissioner  complained  "that 
George  Q.  Cannon,  of  Salt  Lake  City,  in 
the  County  of  Salt  Lake,  Territory  of 
Utah,  to-wit,  on  the  twenty-fifth  day  of 
March,  \'^8^,  at  Salt  Lake  City,  in  the 
County  of  Salt  Lake  aforesaid,  and  on 
divers  days  thereafter,  and  continu- 
ously from  the  day  and  date  last  afore- 
said until,  to-wit,  the ytVj^  day  of yw/v. 
\%8Si  at  said  county,  did  unlawfully 
live  and  cohabit  with  more  than  one 
woman,  namely,  with  one  Martha  Tolly 
Cannon  and  with  one  Emily  Little  Can- 
non, and  that  during  all  the  period 
aforesaid,  at  the  county  aforesaid,  he, 
the  said  George  Q.  Cannon,  did  claim, 
live,  and  cohabit  with  both  said  women 
as  wives,  all  of  which  is  contrary  to 
the  statutes  of,"  etc. 

2.  United  States. — Act  Cong.  March 
22,  1882,  c.  47,  §  3.  See  also,  gener- 
ally, supra,  note  I,  this  page. 

3.  Judgment  of  conviction  upoq  this 
indictment  was  aflSrmed. 

4.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

6.  United  States.  —  Act  Cong.  March 
22,  1882,  c.  47,  §  3.  See  also,  gener- 
ally, supra,  note  i,  this  page. 

6,  The  judgment  of  conviction  in 
this  case  was  affirmed,  and  the  indict- 
ment was  held  to  be  sufficient  against 
the  objection  that  it  did  not  state  that 
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The  grand  jurors  of  the  United  States  of  America  within  and  for 
the  district  aforesaid,  in  the  territory  aforesaid,  being  duly  impaneled 
and  sworn,  on  their  oaths  do  find  and  present  that  Angus  M.  Cannon^ 
late  of  said  district,  in  the  territory  aforesaid,  heretofore,  to  wit,  on 
the  first  day  oi  June.,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two.,  and  on  divers  other  days  and  continuously 
between  the  said  first  day  oi  June.,  a.  d.  i8(?^,  and  the  first  day  of 
February,  A.  D.  \%85,  at  the  county  of  Salt  Lake  and  territory  of 
Utah.,  did  unlawfully  cohabit  with  more  than  one  woman,  to  wit :  one 
Amanda  Cannon,  and  one  Clara  C  Mason,  sometimes  known  as  Clara 
C.  Cannon,  against  the  form  of  [(continuing  and  concluding  as  in  Form 
No.  10733).^- 

the  defendant  was  a  male  person,  not-  1.  The  matter  to  be  supplied  within 
withstanding  the  fact  that  his  name  [  ]  will  not  be  found  in  the  reported 
was  not  distinctly  a  masculine  one.  case. 
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I.  Action  for  destruction  of,  318. 

1.  Causing  Damage  to  Landin  Natural  State,  319. 

a.  In  General,  319. 

b.  Right  of  Way,  322. 

8.  Causing  Damage  to  Improvements  on  Land,  323. 
II.  INJUNCTION  TO  PREVENT  DESTRUCTION  OF,  325. 

I.  ACTION  FOR  DESTRUCTION  OF.i 


1,  Case,  Not  Trespass.  —  A  count  al- 
leging that  defendant,  "  through  his 
agents,  etc.,  dug  the  earth  from  under 
the  plaintiff's  house,  and  from  his  lot, 
in  such  manner  and  so  carelessly  and 
negligently  as  to  cause  plaintiff's  house 
to  fall,"  is  a  count  in  case,  not  in  tres- 
pass.    Shrieve   v.    Stokes,   8    B.   Mon. 

(Ky.)453. 

See  also,  generally,  the  title  Tres- 
pass ON  THE  Case. 

Beqaisites  of  Complaint,  Declaration, 
etc. —  Generally.  —  For  the  formal  parts 
of  a  complaint,  declaration  or  petition 
in  a  particular  jurisdiction  see  the 
titles  Complaints,  vol.  4,  p.  1019;  Dec- 
larations, vol.  6,  p.  244. 

Notice  of  Intention  to  Excavate.  —  The 
complaint  need  not  allege  that  plaintiff 
had  no  notice  of  defendant's  intention 
to  excavate,  the  negligence  and  care- 
lessness on  the  part  of  the  defendant 
being  otherwise  sufficiently  alleged. 
Block  V.  Haseltine,  3  Ind.  App.  491. 

Specia  I  Dam  ages  A  lleged.  —  Damages 
other  than  those  for  the  actual  caving 
in  of  the  land  in  its  natural  state  must 
be  specially  alleged;  as,  for  example, 
damages  resulting  from  the  destruction 
of  drains  or  of  fences.  Stimmel  v. 
Brown,  7  Houst.  (Del.)  219. 

That  excavation  was  made  hy  defendant 
and  the  lateral  support  removed  by  him 
must  be  alleged.  Secongost  v.  Missouri 
Pac.  R.  Co.,  53  Mo.  App.  369.  In  that 
case  the  allegation  that  defendant  ran 
its  trains  through  a  certain  cut  adjoin- 
ing plaintiff's  land  without  building  a 
retaining  wall,  by  reason  whereof  part 
of  plaintiff's  land  fell  into  the  cut,  was 
held  to  be  insufficient. 


Precedent.  —  In  Conboy  v.  Dickinson, 
92  Cal.  600,  plaintiffs  brought  an  action 
to  recover  damages  caused  to  their 
property,  alleging  that  defendant  "care- 
lessly, negligently,  and  maliciously 
excavated  his  lot  close  to  the  south  line 
and  southeastern  corner  of  plaintiffs' 
lot  to  a  depth  of  about  forty  feet  below 
the  surface  of  plaintiffs'  lot  and  with- 
out taking  any  precaution  to  sustain 
the  land  of  plaintiffs,"  and  that  by  rea- 
son of  such  excavation  a  large  cliff  slid 
off  the  southeastern  corner  of  plaintiffs' 
lot,  destroying,  etc.  A  judgment  for 
the  plaintiffs  in  this  case  was  affirmed, 
the  court  liolding  that  the  giving  of 
notice  to  plaintiff  by  defendant,  re- 
quired by  Cal.  Civ.  Code  (1897),  ^  832, 
did  not  relieve  defendant  from  using 
ordinary  care  and  skill  and  taking 
necessary  precaution  to  sustain  the 
land  of  the  coterminous  owner. 

Agreed  statement  of  facts  upon  which 
the  case  was  submitted  in  Gilmore  v. 
Driscoll,  122  Mass.  199,  was  as  follows: 

"  The  plaintiff  was  owner  of  a  parcel 
of  land  in  a  populous  portion  of  that 
part  of  Boston,  lately  Roxbury,  as  de- 
scribed in  her  writ,  bounded  on  the 
southwesterly  side  by  the  land  of  one 
Webb.  On  this  land  of  the  plaintiff, 
but  immediately  adjoining  the  division 
line,  was  a  fence,  and  near  to  it  a  few 
currant  bushes  and  certain  modern 
structures.  The  two  parcels  in  their 
natural  condition  made  a  knoll,  the 
highest  part  of  which  was  at  or  near 
the  division  line. 

Webb,  the  owner  of  the  adjoining  lot, 
under  an  agreement  with  one  Gillighan, 
gave  him  permission  to  remove  the  soil 
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1*  Causing  Damage  to  Land  in  Natural  State. 

a.  In  General. 

Form  No.  12  953.> 

In  the  Supreme  Court, 
Of  the  City  and  County  of  San  Francisco^ 


of  his  land  down  to  a  grade  of  the 
street  on  the  northwesterly  side,  on 
which  both  lots  were  located.  Webb 
gave  Gillighan  the  right  to  go  up  to, 
but  not  within  two  feet  of  the  plaintiff's 
fence.  Webb  had  no  other  connection 
with  the  acts  complained  of. 

Gillighan  for  a  consideration  gave 
permission  to  the  defendant  to  remove 
a  portion  of  said  soil,  and  under  that 
license  the  defendant  removed  all  the 
soil  that  was  removed  nearest  to  and 
along  the  line  of  the  plaintiff's  land, 
and  the  removal  of  which,  it  was  al- 
leged, caused  the  damage  complained 
of.  Gillighan  gave  the  license  to  the 
defendant,  under  the  same  restrictions 
as  to  '  not  within  two  feet  of  the  plain- 
tiff's fence  '  as  Webbhad  imposed  upon 
him. 

The  depth  to  which  the  grade  of  this 
adjoining  land  was  lowered  by  the  de- 
fendant against  the  plaintiff's  lot  was 
at  its  greatest  measure  some  ten  feet, 
and  at  its  lowest,  someyfz'i?  feet.  The 
soil  of  the  plaintiff's  lot  fell  along  the 
whole  length  of  her  line  to  the  width  of 
some /aw  or  three  feet  at  the  top,  taking 
with  it  the  fence  and  shrubbery  upon 
it.  The  weight  of  the  plaintiff's  struc- 
tures near  the  line  did  not  contribute 
to  the  falling  away  of  the  soil.  The 
defendant  left  a  bank  of  earth  on  the 
fVebb  lot  against  the  plaintifif's  land 
along  the  whole  line,  but  it  was  not  in 
all  parts  two  feet  wide  at  the  top.  There 
was  no  falling  away  of  the  soil  at  the 
time  the  defendant  ceased  his  work, 
which  was  in  the  fall  of  the  year,  about 
the  2jil  of  October.  The  bank  left  by 
the  defendant  was  rendered  insufficient 
to  hold  the  soil  of  the  plaintiff  in  its 
natural  condition  by  the  effect  of  rains 
and  frost.  The  bank  began  to  give 
way  under  the  effect  of  rains  and  frost 
at  once,  but  the  soil  of  the  plaintiff  was 
not  actually  disturbed  till  the  month  of 
March  in  the  spring  following  the  fall, 
when  the  work  of  the  defendant  was 
ended. 

The  damage  occasioned  to  the  plain- 
tiff by  loss  of  and  injury  to  her  soil 
alone,  caused  by  the  acts  of  the  defend- 
ant, amount  to  ninety-five  dollars.     To 


put  the  plaintiff's  land  into  its  former 
condition,  and  so  maintain  it  by  means 
of  a  retaining  wall,  (which  I  find  to  be 
the  best  method  of  accomplishing  that 
result,)  would  cost  the  sum  oi  five  hun- 
dred and  seventy-five  dollars;  and  to  re- 
place the  fence  and  shrubs  would  cost 
the  further  sum  of  forty-five  dollars. 
The  difference  between  the  market 
value  of  the  plaintiff's  lot  of  land  as 
affected  by  the  act  of  the  defendant, 
and  what  its  market  value  would  be 
had  it  not  been  deprived  of  its  natural 
supports,  (without  taking  into  account 
the  unavoidable  disadvantage  to  the 
plaintiff,  which  must  have  followed 
from  the  lawful  cutting  down  of  the 
adjoining  lot,  though  her  soil  had  not 
been  disturbed  thereby,)  would  be  the 
equivalent  of  and  fully  compensated 
by  the  cost  of  putting  her  land  back 
into  the  same  condition  it  was  before, 
or  the  sum  of  the  two  amounts  last 
named,  namely,  six  hundred  atid twenty 
dollars." 

Upon  the  agreed  statement  of  facts 
in  this  case  judgment  was  given  for  the 
plaintiff  for  the  sum  of  ninety-five  dol- 
lars, both  in  the  superior  court  and  in 
the  supreme  judicial  court.  Damages 
were  not  allowed  for  the  injuries  to  the 
buildings  or  improvements  upon  the 
land,  such  as  fences  and  shrubbery,  on 
the  theory  that  defendant  was  only 
liable  to  owner  for  injury  to  the  land 
in  its  natural  state. 

1.  This  declaration  is  based  upon  the 
facts  in  Green  v.  Berge,  105  Cal.  52. 
In  that  case  the  lower  court  gave  judg- 
ment in  favor  of  the  plaintiff  against 
Berge  for  one  thousand  dollars,  but 
ordered  judgment  in  favor  of  Buckman 
and  against  plaintiff  for  costs.  On  ap- 
peal, however,  the  judgment  was  modi- 
fied so  as  to  make  it  a  joint  judgment 
against  both  defendants,  the  court  hold- 
ing that  a  contractor  who  excavates  a 
lot  for  the  owner  without  providing  for 
a  support  to  the  land  on  the  adjoining 
lot  is  jointly  liable  with  the  land-owner 
for  the  damages  resulting  frOm  the  ex- 
cavation. 

See  also,  generally,  supra,  note  i» 
p. 318. 
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State  of  California. 
•  '  P  '        Complaint  —  Damages   for    excavating 

Peter  A.  Trge  and  Albert  \      "P°"    ^°^  ^^1°;"^"^  plaintiffs  lot   de- 
E.  ^«.>^«.a«f  defendants.  J      P"^'"^  P^^'"''^  °^  ^^'^"^^  ^"PP^''^- 
Annie  Greene,  the  plaintiff  in  the  above  entitled  action,  complains 
of  Peter  A.  Berge  and  Albert  E.  Buckman,  the  defendants  in  said 
action,  and  alleges: 

I.  That  plaintiff  is  and  at  all  times  and  days  hereinafter  mentioned 
was  the  owner  of  and  in  possession  of  a  certain  lot  or  parcel  of  land 
being  and  situated  in  the  city  and  county  oi  San  Francisco,  m  the  state 
of  California,  described  as  follows,  to  wit:  {describing  land'). 

II.  That  defendant  Peter  A.  Berge  is  and  at  the  times  and  days 
hereinafter  mentioTied  was  the  owner  of  a  certain  lot  or  parcel  of 
land  being  and  situated  in  the  said  city  and  county  of  San  Francisco, 
in  the  state  of  California,  described  as  follows,  to  wit:  {describing 
land),  which  said  lot  or  parcel  of  land  adjoins  and  lies  next  adjacent 
to  the  said  lot  or  parcel  of  land  so  owned  by  the  plaintiff. 

III.  That  on  tht  fourteenth  day  of  May,  a.  d.  jS91,  the  said  defendant 
Peter  A.  Berge  entered  into  a  contract  with  the  defendant  Albert  E. 
Buckman,  in  writing,  whereby  for  a  stipulated  price  said  defendant 
Albert  E.  Buckman  agreed  to  grade  the  said  lot  or  parcel  of  land  so 
owned  by  said  defendant  Peter  A.  Berge,  a  copy  of  which  said  con- 
tract is  hereto  annexed  and  made  a  part  of  this  petition,  marked 
exhibit  ''A." 

IV.  That  said  defendant  Albert  E.  Buckman  duly  performed  the 
work  of  grading  said  lot  or  parcel  of  land  to  the  full  satisfaction  of 
the  said  defendant  Peter  A.  Berge  and  in  all  respects  in  a  careful 
and  skilful  and  workmanlike  manner,  completing  the  same  on  the 
fourteenth  day  of  August,  i891,  when  said  work  was  by  said  defendant 
Peter  A.  Berge  accepted,  as  shown  by  the  instrument  of  writing  of 
that  date  by  the  said  defendant  Peter  A.  Berge  to  the  said  defendant 
Albert  E.  Buckman  delivered,  in  which  the  said  defendant  Peter  A. 
Berge  stated  that  the  said  work  of  grading  had  been  done  to  the 
satisfaction  of  him  the  said  defendant  Peter  A.  Berge. 

V.  That  the  said  defendant  Albert  E.  Buckman,  during  and  in  the 
due  performance  of  his  said  contract  to  grade  the  said  lot  or  parcel 
of  land,  so  owned  by  the  said  defendant  Peter  A.  Berge,  made  a 
certain  excavation  upon  the  said  lot  or  parcel  of  land  so  graded,  said 
excavation  being  near  to  the  said  lot  or  parcel  of  land  owned  by  the 
plaintiff,  and  by  reason  of  said  excavation  so  made  the  plaintiff  was 
deprived  of  her  interest  in  the  said  lot  or  parcel  of  land  so  adjoining 
the  said  lot  or  parcel  of  land  owned  by  her  for  the  lateral  support  of 
her  soil. 

VI.  That  said  defendant  Peter  A.  Berge  6x6.  not,  on  s2L\d  fourteenth 
day  of  August,  a.  d.  i89i,  nor  has^  he  at  any  time  since  said  four- 
teenth day  of  August,  a.  d.  iWl,  after  the  completion  of  the  said 
work  of  grading,  provided  for  any  lateral  support  to  said  lot  or 
parcel  of  land  so  owned  by  the  plaintiff  and  adjoining  and  lying  next 
adjacent  to  the  said  lot  or  parcel  of  land  so  owned  by  said  defendant 
Peter  A.  Berge. 
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VII.  That  in  the  month  of  December^  a.  d.  i89i,  a  great  part  of  the 
earth  of  the  said  lot  or  parcel  of  land  so  owned  by  the  plaintiff,  solely 
by  its  own  weight  and  by  reason  of  its  said  lack  of  support,  gave  way 
and  fell  into  said  excavation  so  made  by  the  said  defendant  Albert  E. 
Buckman  for  the  said  defendant  Peter  A.  Berge,  in  the  due  perform- 
ance of  his  said  work  of  grading,  as  aforesaid,  to  the  injury  of  the 
plaintiff  in  the  sum  of  one  thousand  dollars. 

Wherefore  plaintiff  prays  judgment  against  the  defendants  {coU' 
iinuing  and  concluding  as  in  Form  No  5910). 

Form  No.  12954.' 

( Title  of  court  and  cause  and  commencement  as  in  Form  No.  5936.) 
that  the  plaiAtiff  is  the  owner  in  fee  of  certain  real  estate  in  the 
county  of  Jibing,  in  the  state  of  JVashington, described  as  follows,  to 
wit,  lot  two,  in  block  /orty-two,  of  Terry's  Second  Addition  to  the  city 
■of  Seattle,  situated  at  the  southwest  corner  of  Seventh  avenue  and 
Alder  street,  said  lot  being  sixty  feet  wide  and  one  hundred  and  twenty 
feet  long,  and  distant  easterly  from  Yesler  Way,  a  public  street,  about 
one  hundred  and  thirty  feet  at  its  southwest  corner  and  about  one  hun- 
dred and  seventy-five  feet  at  its  northwest  corner,  said  bXock  forty-two 
being  a  fractional  block  and  bounded  southwesterly  by  said  Yesler 
Way,  which  runs  diagonally  through  it;  that  in  the  summer  of  \Z88 
plaintiff  built  and  erected  upon  said  lot  two,  in  b\oc\i  forty  .two  of 
Terry's  Second  Addition  to  the  city  of  Seattle  a  certain  dwelling-house; 
that  in  its  natural  state  the  said  lot  was  substantially  level  and  the 
soil  and  earth  of  the  said  lot  so  related  to  the  soil  and  earth  immedi- 
ately to  the  southwestward  and  to  the  soil  and  earth  of  the  said  Yesler 
■Way  that  the  latter  formed  the  natural  and  actual  support  of  the  soil 
and  earth  of  the  plaintiff's  lot;  that  in  the  summer  of  the  year  x2>88 
the  defendant,  the  City  of  Seattle,  graded  said  Yesler  Way  between 
Sixth  and  Seventh  avenues,  and  in  grading  %2\d' Yesler  ^ay excavated 
to  the  depth  of  from  fifteen  to  twenty-five  feet  below  the  natural  sur- 
face of  the  land  to  the  southwestward  of  plaintiff's  said  property,  to 
wit,  lot  two,  block  forty-t7vo  of  Terry's  Second  Addition  to  the  city  of 
^^a///^  aforesaid,  and  carelessly  and  negligently  made  such  excavation 
without  leaving  or  providing  any  means  for  lateral  support  for  the 
soil  and  earth  adjoining  said  Yesler  Way  to  the  northwestward  thereof, 
in  consequence  of  which  the  soil  and  earth  immediately  to  the  north- 
easterly of  said  Yesler  Way  began  forthwith  to  crack,  subside  and 
slide  away,  which  said  cracking,  subsidence  and  sliding  away  has  con- 
tinued intermittently,  but  surely  and  without  restraint,  northeasterly 
from  Yesler  Way  ever  since;  that  by  reason  of  the  careless,  negligent 
and  unskilful  grading  of  said  Yesler  Way  as  aforesaid  by  defendant, 
and  the  failure  of  defendant  to  furnish  any  lateral  support,  or  any 
support,  in  place  of  the  removal  of  said  grading  to  the  land  to  the 

1.  This  is  the  substance  of  the  com-  menced  within  the  lime  limited  by- 
plaint  in  Smith  V.  Seattle,  18  Wash.  484.  law,"  was  sustained  by  the  trial  court, 
A  demurrer  to  this  complaint,  stating,  but  on  appeal  it  was  held  that  the  de- 
"(i)  That  the  complaint  does  not  state  murrer  should  have  been  overruled, 
facts  sufficient  to  constitute  a  cause  of  See  also,  generally,  supra,  note  I, 
action;  (2)  That  the  action  was  not  com-  p.  31S. 
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northeasterly  of  said  Yesler  Way^  between  Sixth  and  Seventh  avenues, 
and  to  the  said  lot  of  plaintiff,  the  soil  and  earth  immediately  north- 
east of  said  Yesler  Way  during  the  period  from  the  grading  of  said 
Yesler  Way  to  the  fall  of  the  year  i8P5  kept  gradually  sliding  or  fall- 
ing into  said  Yesler  Way,  and  said  defendant  thereupon  so  carelessly 
and  negligently  excavated  and  removed  said  sliding  and  falling  soil 
and  earth  and  provided  no  lateral  or  subjacent  support  in  place  thereof,, 
that  the  soil  and  earth  next  farther  northeast  thereto  slid  and  fell 
into  said  excavation  in  and  adjoining  said  Yesler  Way;  that  in  the 
months  of  October,  November,  December  of  \W6  and  January,  i897, 
said  defendant  oftentimes  actively  and  with  great  force  excavated 
and  removed  from  said  Yesler  Way  the  earth  and  soil  sliding  and  fall- 
ing thereon  as  aforesaid,  carelessly  and  negligently,  carrying  away 
said  soil  and  earth  by  sluicing  and  hydraulicking  the  same  recklessly 
and  carelessly,  also  going  off  from  said  Yesler  Way  to  the  northeast 
thereof  upon  private  property  between  Sixth  and  Seventh  avenues,  and 
removing  therefrom  large  masses  of  soil  and  earth  for  the  purpose  of 
the  sooner  tearing  down  said  hillside  and  removing  the  lateral  support 
of  land  to  the  northeasterly  thereof  and  to  plaintiff's  lot,  and  provid- 
ing no  lateral  support  in  place  thereof  for  land  adjacent  thereto  or  to 
the  lot  of  plaintiff ;  and  also  during  said  months  *  *  *  excavating  and 
removing  earth  and  soil  from  below  the  established  grade  of  said 
Yesler  Way,  between  Sixth  and  Seventh  avenues,  on  account  of  which 
acts  of  defendant,  carelessly,  negligently  and  wrongfully  done,  and  on 
account  of  its  failure  to  provide  to  plaintiff's  lot  lateral  or  subjacent 
support,  the  lot  of  plaintiff  in  the  month  of  October,  iS96,  began  to 
crack,  subside  and  fall  away  onto  adjoining  land  to  the  southwesterly 
thereof  and  into  said  Yesler  Way,  which  said  cracking,  subsidence  and 
sliding  away  of  the  soil  and  earth  of  plaintiff's  lot  continued  during 
the  months  of  October,  November,  December  of  \W6,  and  January,  iS97, 
nor  was  the  same  caused  by  or  attributable  to  the  weight  or  other- 
wise of  plaintiff's  said  house,  or  any  part  thereof,  or  to  any  improve- 
ments on  said  lot  made  by  plaintiff;  that  solely  by  reason  of  said 
grading,  excavation  and  removing  of  soil  and  earth  and  failure  to 
provide  lateral  support  in  place  of  that  removed  the  soil  and  earth  of 
the  west  (4(?)  /orty  feet  of  plaintiff's  lot  during  the  months  of  October, 
Nove?nber,  December,  iS96,  and  January,  i897,  cracked,  broke  away 
and  subsided  to  a  depth  of  more  than  twenty  {20)  feet  from  its  former 
and  natural  level,  and  slid  and  moved  westerly  onto  adjoining  land  and 
into  Yesler  Way;  that  by  reason  thereof  plaintiff  has  suffered  and  sus- 
tained damages  to  the  amount  of  three  thousand  (3000)  dollars. 

(After  alleging  presentation  of  claim  in  writing  to  city  before  the  com- 
mencement of  the  action  and  the  rejection  of  said  claim,  continue  withprayer 
and  conclude  as  in  Form  No.  59SG. ) 

b.  Right  of  Way. 

Form  No.  i  2  9  5  5  .• 

1.  This  declaration  is  based  upon  the  case  was  affirmed,  the  court  holding  it 
facts  in  Foley  v.  Wyeth,  2  Allen  (Mass.)  to  be  no  defense  to  the  action  that  the 
131.     Judgment    for    plaintiff   in   that     injury  would   not   have  occurred   but 
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{Commencement  as  in  Form  No.  694^)  that  plaintiff  was  on  the  second 
day  oi  January,  a.  d.  \2>99,  and  hence  hitherto  has  been  and  now  is 
seised  and  possessed  of  a  certain  parcel  of  land  described  as  follows,  to 
wit:  {describing land'),  situated  and  being  in  the  city  of  Cambridge,  in  the 
county  of  Middlesex,  in  the  commonwealth  of  Massachusetts,  together 
with  a  certain  right  of  way  in  common  with  other  persons  in  two 
passage-ways  adjoining  and  appurtenant  thereto,  to  wit:  {describing 
passage-ways')",  that  defendant  on  the  second d2iy  of  January,  a.  d.  i899, 
and  hence  hitherto  has  been  and  now  is  seised  and  possessed  of  a 
certain  parcel  of  land  described  as  follows,  to  wit:  {describing  land), 
situated  and  being  in  the  said  city  of  Cambridge,  in  said  county  of 
Middlesex,  in  the  said  commonwealth  of  Massachusetts,  lying  adjacent 
to  and  adjoining  the  said  plaintiff's  parcel  of  land;  that  on  the  said 
second  day  oi  January,  a.  d.  i2>99,  defendant  dug  a  large  and  deep  pit 
in  and  upon  the  said  parcel  of  land  so  owned  by  defendant,  whereby 
a  considerable  portion  of  plaintiff's  said  land  caved  in  and  was 
removed  and  the  said  two  passage-ways  in  which  the  plaintiff  in  com- 
mon with  other  persons  had  a  right  of  way  as  aforesaid,  were  made 
entirely  useless  and  rendered  wholly  impassable  {concluding  with  sig- 
nature of  attorney  as  in  Form  No.  6942). 

2.  Causing'  Damage  to  Improvements  on  Land.^ 


for  the  acts  of  persons  other  than  the 
plaintiff  in  erecting  buildings  upon  their 
own  land.  See  also,  generally,  supra, 
note  I,  p.  31S. 

1.  Precedents — Buildings. — In  Shrieve 
V.  Stokes, 8  B.  Men.  (Ky.)  453,  plaintiff 
alleged  that  by  the  negligence,  care- 
lessness and  improvidence  of  Shrieve, 
by  his  agents  and  servants,  in  digging 
and  removing  the  earth  from  the  lot 
adjoining  the  plaintiff's  house,the  walls 
of  his  house  fell.  The  different  counts 
vary  slightly  in  the  statement  of  the 
case,  but  this  is  the  substance  of  each. 
It  is  expressly  stated  in  some  of  the 
counts  that  the  defendant  was,  by  his 
agent,  etc.,  digging  a  cellar  on  the  lot 
adjoining  the  plaintiff's  house,  and  dug 
it  lower  than  the  foundation  of  the 
plaintiff's  wall,  so  negligently,  etc. 
One  of  the  counts  states  that  it  was 
done  without  walling  up  or  propping 
plaintiff's  wall  or  taking  any  precaution 
for  its  safety,  and  so  negligently  and 
carelessly,  etc.,  that  the  wall  fell  down. 
But  as  the  count  does  not  show  that  the 
defendant  was  under  any  obligation  or 
duty  to  prop  up  the  plaintiff's  house, 
thp  averment  of  a  failure  to  do  so  is  of 
no  avail,  but  the  count  rests  upon  the 
averment  of  negligence,  etc.,  in  digging 
and  removing  the  earth  from  the  ad- 
joining lot.  The  fourth  and  last  count 
alleges  that  the  defendant,  by  his  serv- 


ants and  agents,  dug  away  the  earth 
from  the  adjoining  lot  and  from  under 
the  foundation  of  the  plaintiff's  house 
and  from  the  lot  so  possessed  by  him, 
in  such  a  manner  and  so  carelessly  and 
negligently  as  to  cause  the  plaintiff's 
house  to  fall,  etc.  The  court  said  of 
this  declaration,  "  we  are  of  the  opinion 
that  each  count  shows  substantially  a 
good  cause  of  action." 

The  substance  of  the  declaration  in 
case  for  damages  to  a  building,  occa- 
sioned by  excavating  on  an  adjoining 
lot,  is  set  out  in  Gildersleeve  v.  Ham- 
mond, 109  Mich.  431. 

The  substance  of  a  petition  for  dam- 
ages to  building  through  injuries  to 
lateral  support,  caused  by  digging  out 
soil  on  adjoining  premises,  is  set  out  in 
Larson  v.  Metropolitan  St.  R.  Co.,  no 
Mo.  234.  See  also  Walters  v.  Hamil- 
ton, 75  Mo.  App.  237. 

A  defective  petition  for  damages  to 
building  through  injury  to  lateral  sup- 
port, caused  by  an  excavation,  is  set 
out  in  substance  in  Obert  v.  Dunn,  140 
Mo.  476^ 

In  Ulrick  v.  Dakota  L.  &  T.  Co.,  2  S. 
Dak.  285,  plaintiff  brought  an  action 
against  the  company  for  damages  to  his 
building,  caused  by  excavating  and  re- 
moving earth  from  the  lot  adjoining  the 
lot  on  which  plaintiff's  building  stood, 
alleging  that  the  excavation  was  done 
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Form  No.  12956.' 

{Commencement  as  in  Form  No.  6936)  of  a  plea  of  trespass  on  the 
case,  and  thereupon  the  said  John  Doe  by  Jeremiah  Mason,  his  attor- 
ney, complains  for  that  whereas  the  said  plaintiff  is  the  owner  of  a  lot 


wrongfully  and  negligently  and  with- 
out notice  to  him,  thereby  causing  his 
building  and  the  stone  walls  thereunder 
10  sink  and  cave  in,  racking  and  dis- 
placing the  entire  interior  structure  of 
the  said  building.  Judgment  for  the 
plaintiff  in  this  case  was  affirmed. 

Fence.  -^  In  Smith  v.  Martin,  2 
Saund.  394,  the  following-declaration  is 
set  out: 

''Durham,  to  wit.  Robert  Smith,  late 
of  the  city  of  Durham  in  the  said 
county,  gent,  and  Anne  his  wife,  Nicho- 
las Palmer,  late  of  Elvett  in  the  said 
county,  mason,  John  Barraclugh,  late 
of  Elvett  in  the  said  county,  laborer, 
Thomas  Palmer,  late  of  Elvett  in  the 
said  county,  mason,  Richard  Browne, 
late  of  Elvett  in  the  said  county,  laborer, 
Robert  Younge,  late  of  Elvett  in  the 
said  county,  laborer,  and  George  Jurdi- 
son,  late  of  Elvett  in  the  said  county, 
laborer,  were  attached  to  answer  Samuel 
Martin,  clerk,  in  a  plea  wherefore 
whereas  the  said  Samuel,  on  the  sgth 
day  of  November,  in  the  22d  year  of  the 
reign  of  our  lord  Charles  the  Second, 
now  king  of  England,  was  seised  of 
and  in  a  dwelling-house  with  the  ap- 
purtenances in  the  city  of  Durham  in 
the  said  county,  whereof  a  house  called 
the  Gardenhouse,  otherwise  the  House 
on  the  Wall,  and  a  garden  then  were 
parcel,  in  his  demesne  as  of  fee;  and 
being  so  thereof  seised,  the  said  Robert 
Smith  and  Anne,  Nicholas,  John  Bar- 
raclugh, Thomas,  Richard,  Robert  Younge 
and  George,  together  with  the  s^XA.  John 
Taylor,  late  of  Elvett  in  the  said  county, 
laborer,  and  John  Bellamy,  late  of  El- 
vett in  the  county  aforesaid,  mason, 
well  knowing  the  premises,  but  ma- 
liciously and  intending  to  hinder  and 
deprive  the  said  Samuel  of  the  profit 
and  advantage  of  his  said  house  called 
the  Gardenhouse,  otherwise  the  House 
on  the  Wall,  and  garden,  and  unjustly 
to  aggrieve  the  said  Samuel,  on  the  said 
zgth  day  of  November ,  in  the  zzd  year 
aforesaid,  did  dig  stones  in  a  certain 
piece  of  ground  called  the  Bank,  other- 
wise the  Afoteside,  in  the  said  city  of 
Durham,  so  near  to  the  said  house  called 
the  Gardenhouse,  otherwise  the  House 
on  the  Wall,  and  the  said  garden,  that 
the  said  house  and  joo  perches  of  a 


stone  wall  inclosing  the  said  garden, 
afterwards,  to  wit,  on  the  Jirst  day  of 
December,  in  the  22d  year  aforesaid, 
entirely  tumbled  down  and  fell  down 
upon  the  ground  in  the  said  piece  of 
land  so  dug,  to  the  damage  of  the  said 
Samuel  of  &100.  And  whereupon  the 
said  Samuel  by  Cuthbert  Hawdon  his 
attorney  complains,  that  whereas  he 
the  said  Samuel,  on  the  zgth  day  of 
November,  in  the  22d  year  of  the  reign 
of  our  lord  Charles  the  Second,  now 
king  of  England,  etc.,  was  seised  of 
and  in  a  dwelling-house  with  the  ap- 
purtenances in  the  city  of  Durham  in 
the  said  county,  whereof  a  house 
called  the  Gardenhouse,  otherwise  the 
House  on  the  Wall,  and  a  garden,  then 
were  parcel,  in  his  demesne  as  of  fee; 
and  being  so  thereof  seised,  the  said 
Robert  Smith  and  Anne,  Nicholas,  John 
Barraclugh,  Thomas,  Richard,  Robert 
Younge  and  George,  together  with  said 
John  Taylor,  late  of  Elvett  in  the  said 
county,  laborer,  and  John  Bellamy,  late 
of  Elvett  in  the  county  aforesaid, 
mason,  well  knowing  the  premises,  but 
maliciously  contriving  and  intending 
to  hinder  and  deprive  the  said  Samuel 
of  the  profit  and  advantage  of  his  said 
house,  called  the  Gardenhouse,  other- 
wise the  House  on  the  Wall,  and  garden, 
and  unjustly  to  aggrieve  the  said 
Samuel,  on  the  said  2gth  day  of  No- 
vember, in  the  22d  year  aforesaid,  did 
dig  stones  in  a  certain  piece  of  ground 
called  the  Bank,  otherwise  the  Mote- 
side,  in  the  said  city  of  Durham,  so 
near  to  the  said  house  called  the  Gar- 
denhouse, otherwise  the  House  on  the 
Wall,  and  the  said  garden,  that  the 
said  house  and  joo  perches  of  a  stone 
wall  inclosing  the  said  garden  after- 
wards, to  wit,  on  the  first  day  of  De- 
cember in  the  22d  year  aforesaid, 
entirely  tumbled  down  and  fell  down 
upon  the  ground  in  the  said  piece  of 
land  so  dug;  wherefore  he  says  he  is 
injured  and  has  damage  to  the  value 
*of  £,Too.  And  therefore  he  brings 
suit,"  etc. 

1.  This  declaration  is  based  upon  the 
facts  in  Stimmel  v.  Brown,  7  Houst. 
(Del.)  219.  A  verdict  was  rendered  for 
the  plaintiff  in  this  case,  the  court  hold- 
ing that  when  the  owner  of  the  land 
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and  house  at  No.  820  Jefferson  street  in  the  city  of  Wilmington  in  the 
state  of  Delaware,  the  latter  being  built  on  natural  ground  and  ele- 
vated about  five  feet  above  the  city  grade,  and  the  defendant  is 
owner  of  a  lot  adjoining  the  said  lot  so  owned  by  the  said  plaintiff 
on  the  north  side  of  the  lot  of  the  said  plaintiff;  during  the  month  of 
Noi^ember  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two,  said  defendant  dug  an  excavation  in  and  upon  the  lot  so 
owned  by  him  and  adjoining  the  lot  so  owned  by  the  said  plaintiff, 
thereby  causing  the  fence  and  a  three-feet-wide  alley  connected  with 
the  property  all  so  owned  by  the  said  plaintiff,  to  cave  in,  and  allow- 
ing said  fence  and  said  alley  to  remain  in  nearly  the  same  condition 
as  it  was  immediately  after  it  was  so  caused  to  cave  in  as  aforesaid, 
from  the  time  of  the  said  caving  in  until  the  present  time,  thereby 
decreasing  the  amount  of  rental  and  the  value  of  the  said  lot,  the 
property  so  owned  by  the  said  plaintiff  as  above  mentioned;  to  the 
damage  of  {continuing  and  concluding  as  in  Form  No.  6936). 

II.  INJUNCTION  TO  PREVENT  DESTRUCTION  OF.^ 
Form  No.  12957.' 

{Commencement  as  in  Form  No.  6912. ) 

1.  Since  the  twenty-ninth  day  oi  July,  A.  D.  iSSO,  plaintiff  has  been 
the  owner  of  a  certain  tract  of  land  described  as  follows :  {describing 
land),  situated  in  the  county  oi  New  London  in  the  state  of  Connecticut. 

2.  For  a  period  of  six  years  prior  to  the  twenty-ninth  day  oi  July, 
A.  D.  x2)80,  the  defendant  Elfreda  True  was  and  ever  since  has  been 
the  owner  of  a  tract  of  land  described  as  follows,  to  wit:  {describing 
land),  situated  in  the  county  of  Netv  London,  in  the  state  of  Con- 
necticut, and  lying  next  to  and  being  adjacent  to  the  said  tract  of 
land  owned  by  the  plaintiff. 

3.  Ever  since  her  said  ownership  commenced  the  defendant  William 
D.  True,  the  husband  of  said  defendant  Elfreda  True,  has  carried  on 
a  business  of  manufacturing  cement  pipe  on  the  premises,  and  the 
material  to  manufacture  the  said  cement  pipe  has  been  taken  from 
said  premises  owned  by  said  defendant  Elfreda  True. 

4.  This  material  used  for  the  manufacturing  of  said  cement  pipe  is 
difficult  to  obtain,  and  the  soil  on  the  land  of  the  said  defendant 
Elfreda  True  is  of  extreme  value  for  manufacturing  cement  pipe. 

5.  The  manner  in  which  this  said  material  has  been  removed  by 

commenced  to  dig  a  cellar  along  the  for  an  injunction  in  Trowbridge  v. 
division  line  between  his  land  and  that  True,  52  Conn.  190.  In  that  case  the 
of  the  adjoining  owner  he  must  use  defendant  was  not  enjoined  absolutely 
such  care  as  to  prevent  the  soil  of  the  against  digging  on  his  own  land,  but 
latter  from  falling  of  its  own  weight,  only  from  digging  beyond  a  certain 
as  it  is  a  right  incident  to  the  ownership  depth  and  slope,  unless  he  provided  a 
of  all  land  that  it  shall  be  laterally  sup-  sufficient  lateral  support  for  the  plain- 
ported  by  adjacent  lands.  tiff's  land  in  place  of  the  soil  removed. 
See  also,  generally,  supra,  note  i,  On  appeal,  it  was  held  that  the  in- 
p.  318.  junction  so  limited  and   qualified  was 

1.  See  also,   generally,  the  title   In-  properly  granted. 

JUNCTIONS,  vol.  9,  p.  822;  and  supra.  See  also,  generally,  supra,  note  i» 
note  I,  p.  318.  p.  318. 

2.  This  is  substantially  the  complaint 
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the  said  defendant,  William  D.  True,  in  the  prosecution  of  his  said 
business  of  manufacturing  cement  pipe,  has  been  to  excavate  from 
the  rear  of  the  said  tract  of  land,  owned  by  the  said  defendant, 
Elfreda  True,  toward  the  front  of  the  said  tract  of  land  to  the 
depth  oi  fifteen  feet;  and  various  strata  of  sand  and  gravel  were  in 
that  way  removed;  and  when  excavated  they  were  screened,  and  the 
material  too  coarse  to  be  used  in  making  cement  pipe  was  thrown 
back  next  to  the  said  tract  of  land  owned  by  the  plaintiff  and  to  some 
extent  thereby  formed  a  lateral  support  in  lieu  of  the  earth  removed. 

6.  The  distance  from  the  corner  of  the  said  tract  of  land  owned  by 
the  said  defendant  Elfreda  True  on  said  Coit  street,  by  the  said  tract 
of  land  owned  by  the  plaintiff,  to  the  south  end  of  the  offset  bank 
wall,  twenty-five  feet  long,  built  by  the  plaintiff,  where  the  said  defend- 
ant William  True  had  excavated  prior  to  the  summer  of  i85i,  adjoin- 
ing the  said  tract  of  land  owned  by  the  plaintiff,  is  eighty-two  feet; 
and  the  distance  of  the  line  of  excavation  made  since  the  twenty- 
ninth  day  oi  July,  a.  i>.  \2>80,  adjoining  the  said  tract  of  land  owned 
by  the  plaintiff,  from  the  south  end  of  the  said  wall  is  about /^r/y  feet. 

7.  In  the  summer  of  i8<?i,  said  defendant  William  True  dug  and 
removed  the  soil  on  the  said  tract  of  land  belonging  to  the  said 
defendant  Elfreda  True,  to  the  depth  oi  fifteen  feet,  so  near  to  the 
said  adjoining  tract  of  land  owned  by  the  plaintiff  as  to  remove  its 
lateral  support  and  cause  the  plaintiff's  soil,  of  its  own  weight,  to 
fall  into  the  said  excavation  to  the  extent  on  the  surface  of  about 
one  foot  wide  and  five  feet  long;  and  in  the  summer  of  \^82,  the 
plaintiff's  soil,  owing  to  the  said  excavations  of  the  said  defendant 
William  True,  weakened,  caved  and  fell  into  the  excavation  so  made 
to  the  extent  on  the  surface  of  one  foot  wide  and  z}ao\xX.  five  feet  long 
and  in  crescent  shape. 

8.  It  is  the  intention  of  the  said  defendant  William  True  to  con- 
tinue to  excavate  on  the  said  tract  of  land  owned  by  his  wife,  the  said 
defendant  Elfreda  True,  in  the  manner  that  he  has  heretofore  done, 
if  permitted,  to  the  said  C<?// street,  a  distance  of  ^oy\\.  forty -two  feet. 

9.  The  character  of  the  soil  on  the  said  tract  of  land  owned  by  the 
plaintiff  is  such  that  when  deprived  of  the  lateral  support  it  eventu- 
ally finds  repose  at  an  angle  oi  forty -five  degrees. 

10.  The  act  of  digging  and  removing  the  soil  as  the  said  defendant 
William  True  has  done,  continues  to  do,  and  intends  to  continue  to 
do,  if  permitted,  at  a  less  angle  than /br/y-^fz^^  degrees,  thus  depriving 
the  said  tract  of  land  of  its  lateral  support,  renders  it  liable  to  fall 
into  the  excavation  so  made  and  thus  causes  irreparable  injury  to 
the  said  tract  of  land  of  the  plaintiff,  for  which  she  has  no  adequate 
remedy  at  law. 

The  plaintiff  claims  an  injunction  against  the  defendants  and  their 
workers,  servants  and  agents,  commanding  and  enjoining  them 
henceforth  to  desist  absolutely  from  digging  and  removing  the  soil 
and  gravel  between  the  plaintiff's  said  tract  of  land  and  a  line  drawn 
in  an  angle  oi  fifty-five  degrees  from  the  west  line  of  the  said  tract  of 
land  owned  by  the  plaintiff,  at  the  surface,  into  the  said  tract  of  land 
owned  by  the  said  defendant  Elfreda  True. 

{Concluding  as  in  Form  No.  5912.') 
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Form  No.  12958.' 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  11^57) 
that  the  plaintiff  is  the  owner  of  a  piece  of  land  in  the  city  of  Hudson, 
in  the  county  of  Columbia  in  the  state  of  Ne7v  York,  purchased  from 
the  defendant,  \n  June,  iS^^,  bounded  easterly  in  front,  by  Second 
street,  northerly  by  Strawberry  alley,  and  westerly  by  land  owned 
by  the  defendant;  that  the  lot  is  about  two  hundred  and  twenty 
feet  in  width  on  Second  street,  and  extends  westerly  two  hundred 
feet;  that  northerly  of  this  lot,  on  the  opposite  side  of  Straw- 
berry alley,  is  a  lot  conveyed  by  the  defendant  to  one  George.  Robin- 
son, in  October,  18-^,  and  in  the  deed  of  conveyance  the  defendant 
reserved  the  right  and  privilege  of  taking  and  carrying  away  so 
much  and  such  clay  or  dirt  as  he  might  wish,  for  the  purpose  of 
making  brick;  that  the  plaintiff's  lot  is  situated  on  the  summit  of  a 
hill,  over  seventy  feet  above  its  base,  and  is  nearly  level ;  that  such 
level  before  the  excavation  by  the  defendant  mentioned  in  the  com- 
plaint, extended  about  ninety  feet  beyond  the  western  boundary  of 
the  plaintiff's  premises,  on  to  the  premises  of  the  defendant,  and  then 
the  hill  sloped  toward  the  Hudson  river;  that  the  Robinson  lot  was 
also  situated  upon  the  northerly  slope  of  the  hill;  that  the  plaintiff's 
lot,  being  ^^y^/jF  feet  above  the  level  of  the  river,  and  about  yf/7<f^« 
hundred  feet  from  its  east  channel,  formed  an  eligible  site  for  a 
residence,  with  a  fine  and  extensive  view  of  the  river  and  surround- 
ing country;  and  upon  purchasing  the  lot  the  plaintiff  commenced 
making  improvements,  and  has  erected  thereon  valuable  buildings, 
and  fences  along  the  exterior  line  thereof,  and  has  brought  the  lot 
to  a  high  state  of  cultivation ;  that  the  dwelling-house  erected  thereon 
is  situated  near  the  center  of  the  plaintiff's  lot,  and  about  one  huti- 
dred  ieet  easterly  of  the  west  boundary  thereof;  that  his  other  build- 
ings are  about  ^«^  hundred  and  forty  ieet  east  of  the  western  boundary 
of  the  lot;  that  the  buildings  are  so  constructed  as  not,  by  their 
superincumbent  weight  or  otherwise,  to  disturb  the  natural  coherency 
of  the  soil  or  to  add  to  the  lateral  or  subjacent  pressure  upon  the 
premises  of  the  defendant  or  of  Robinson,  or  to  increase  the  natural 
tendency  of  the  soil  to  subside  or  sink  down  at  the  westerly  boundary 
of  the  plaintiff's  premises,  or  within  eighty  feet  therefrom;  that  the 
defendant  has  a  brick-yard  upon  premises  owned  by  him  in  the  vicinity 
of  these  lots,  where  he  has  been  and  still  is  extensively  engaged  in 
the  manufacture  of  brick;  that  since  he  sold  the  lot  to  the  plaintiff 
he  has  been  making  excavations  in  the  hill  west  of  the  plaintiff's  lot, 
and  removing  the  earth  for  the  purpose  of  making  brick;  that  these 
excavations  extend  nearly  the  whole  width  of  the  lot  from  Straw- 
berry alley  to  Rope  alley,  and  at  some  points  have  been  carried  within 
four  or  five  feet  of  the  plaintiff's  lot;  that  about  thirty-two  feet  west 

1.  This  complaint  is  based  upon  the  excavating  upon  his  land,  if  the  effect 

facts  in  Farrand  v.  Marshall,  21  Barb,  of  such  excavation  causes  the  adjoin- 

(N.  Y.)4C>g.     In   that  case  the  order  of  ingland  to  fall  on  account  of  the  with- 

the  special  term  overruling  the  demur-  drawal  of  its  lateral  support, 
rer  to  the  complaint  was  affirmed,  the        See   also,   generally,   supra,    note    i, 

court  holding  that  equity  has  jurisdic-  p.  318. 
tion  to   restrain    the  land-owner  from 
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from  the  plaintiff's  lot  the  excavation  or  cut  has  been  carried  into 
the  hill  perpendicularly  to  the  depth  of  2XiO\xt  fifty  feet,  and  about 
sixty  feet  in  width;  that  such  excavation  is  made  for  the  purpose  of 
removing  the  earth  and  converting  it  into  brick,  and  not  for  the  pur- 
pose of  improving  or  benefiting  the  premises  on  which  the  excava- 
tions are  made;  that  the  effect  of  the  excavation  has  already  been 
to  cause  a  great  portion  of  the  western  and  northwestern  part  of  the 
plaintiff's  lot  to  crack  and  subside,  and  the  fences  to  crack  and 
stretch  apart;  and  if  the  excavation  is  longer  pursued  the  premises 
will  cave  in  and  fall  away,  and  will  subside  and  fall  over  into  the  pit 
made  by  such  excavations,  and  the  plaintiff's  dwelling-house  will  be 
endangered;  that  the  defendant  has  declared  his  intention  to  con- 
tinue his  excavations  up  to  the  line  of  the  plaintiff's  lot,  and  has 
served  upon  the  plaintiff  a  written  notice  to  that  effect;  that  the 
defendant  has  also  declared  his  intention  to  remove  the  clay  from 
the  lot  northerly  of  the  plaintiff's  lot,  the  effect  of  which  would  be 
to  cause  the  plaintiff's  fences  to  break  apart  and  the  soil  to  sink 
down  and  slide  away,  and  thus  produce  great  and  irreparable  injury 
to  the  plaintiff;  that  at  the  time  of  receiving  a  deed  from  the  defend- 
ant, the  plaintiff  was  entirely  ignorant  of  the  right  and  privilege 
reserved  to  the  defendant  to  take  and  carry  away  clay  and*  dirt  from 
the  Robinson  lot  for  the  purpose  of  making  brick,  and  was  also  igno- 
rant that  the  defendant's  premises  had  been  used  for  any  considerable 
number  of  years  as  a  brick-yard,  or  for  the  purpose  of  excavating 
earth  or  clay  for  the  making  of  brick;  that  the  excavations  were 
carried  on  upon  the  defendant's  premises  for  a  considerable  time 
after  the  conveyance  to  the  plaintiff,  before  the  plaintiff  discovered 
any  injurious  effects  therefrom  to  his  lot;  that  anticipating  ultimate 
danger  therefrom,  he  has  long  ago  and  repeatedly  since  the  convey- 
ance to  him,  requested  the  defendant  to  desist  from  prosecuting  the 
said  excavations  further,  and  threatened  proceedings  against  him  to 
compel  him  so  to  desist;  but  the  defendant  has  always  neglected  and 
refused  so  to  do,  and  still  neglects  and  refuses. 
Wherefore  plaintiff  prays  judgment: 

1.  That  the  defendant  may  be  enjoined  to  cease  and  desist  from 
digging  and  excavating  in  and  upon  his  lot  for  the  purpose  of  obtain- 
ing clay  or  earth  to  manufacture  brick,  and  that  he  may  be  enjoined 
not  to  dig  or  excavate  for  such  purposes  in  and  upon  the  Robinson 
lot  from  a  line  drawn  from  a  point  on  the  westerly  line  of  Second 
street,  at  a  distance  of  two  hundred  feet  from  the  southeasterly 
extremity  of  said  lot  to  a  point  on  the  southeasterly  line  of  a  road  or 
highway  mentioned  in  the  complaint,  at  a  distance  of  two  hundred 
and  fifty  feet  in  a  direct  line  to  the  nearest  point  on  Strawberry 
alley; 

2.  That  said  injunction  not  to  dig  or  excavate  for  such  purposes 
be  made  perpetual; 

3.  That  there  be  an  accounting  of,  and  compensation  for,  the 
damages  already  sustained  by  the  plaintiff  from  the  defendant's 
excavations  and  wrongful  acts; 

4.  And  for  all  costs  and  expenses  of  this  action  and  prosecution. 
{Concluding  with  signature  and  verification  as  in  Form  No.  llJf57.) 
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Su  the  title  LANDLORD  AND  TENANT,  ante,  p.  8. 


LEGATEES,  DEVLSEES,  HEIRS  AND 
DISTRIBUTEES. 

See  the  title  PROBA  TE  AND  ADMINISTRA  TION. 


LEGITIMACY.^ 
I.  Declaration  of  legitimacy,  330. 

1.  In  General^  330. 

2.  Changing  Name  of  Child,  ^iTiZ- 
II.  PETITION  FOR  LEGITIMATING,  m. 

1.  In  General,  2>Z2>- 

2.  Asking  Change  of  Name  of  Child,  334. 

3.  Notice  to  Mother,  334. 

4.  Order  Legitimating  Child,  jtZA- 

a.  In  General,  335. 

b.  Changing  Name  of  Child,  335. 

III.  PROCEEDINGS  TO  DETERMINE  LEGITIMACY,  335. 

1.  Petition,  335. 

2.  Decree,  337. 

CROSS-REFERENCES. 

See  the  titles  ADOPTION  OF  CHILDREN,  vol.  i,  p.  482; 
BASTARDY)  vol.  3,  p.  153;  DIVORCE  AND  SEPA- 
RATION, vol.  7,  p.  i;  and  the  GENERAL  INDEX  to  this 
work. 

1.  Statutory  provisions  relating  to  the  Minnesota.  — Stat.  (1894),  §  4473.  See 

legitimation  of  children  by  declaration  also   McArthur   v.    Craigie,    22   Minn, 

of    record  or   by   application    to   court  351. 

may  be  found  in  the  following  states:  Mississippi.  —  Anno.    Code  (1892),  § 

Alabama.  —  Civ.  Code  (i8g6),   §  365.  492. 

Georgia.  — 2  Code  (1895).  §  2494.  Montana.  — Civ.   Code  (1895),  §§  319, 

Indiana.  —  Horner's    Stat.    (1896),   §  1853. 

1028.  Nevada.  —  Gen.  Stat.  (1885),  §  599. 

Louisiana.   —    Merrick's    Rev.    Civ.  North  Carolina. — Code  (1883),  §  39. 

Code  (1900),  art.  198  et  seq.  Tennessee.  —  Code   (1896),    §§  5406, 

Maine.  —  Stat.  (Supp.  1895),  c.  75.  6027,  6069. 
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I.  DECLARATION  OF  LEGITIMACY. 
1.  In  GeneraL 

Form  No.  12959.' 


"\ 


The  State  of  Alabama, 
Dale  County. 

I,  John  Doe,  hereby  declare  by  this  instrument  of  writing  as  follows: 

I.  That  I  am  a  resident  of  said  county  of  Dale  in  the  said  state  of 
Alabama.  ^ 

II.  That  I  am  the  father  of  a  certain  male  child  of  the  supposed 
age  of  SIX  years,^  whose  name  is  James  Nomen. 

III.  That  the  name  of  the  mother  of  said  child  \^  Nellie  Nomen. 

IV.  That  I  desire  to  legitimate  said  child,  and  for  that  purpose 
hereby  recognize  said  child  as  my  own  child  and  capable  of  inherit- 
ing my  estate  real  and  personal -as  if  born  in  wedlock.* 

Witness  my  hand  and  seal  this  second  ^z.^  of  December,  a.  d.  18PP, 
Attested  by  us  )  John  Doe.     (seal) 

as  witness:   Banks  Belk. 

Keever  Hughes. 

The  State  of  Alabama,  \ 
Dale  County.  \ 

I,  John  Pomeroy,  Judge  of  Probate  of  the  county  of  Dale  in  the 
state  of  Alabama,  do  hereby  certify  that  John  Doe,  whose  name  is 
subscribed  to  the  above  and  foregoing  declaration  in  writing  is  a 
person  personally  known  to  me,  and  that  on  the  second  day  of  Decem- 
ber, A.  D.  \W9,  the  said  person,  the  ssad  John  Doe,  acknowledged 
before  me  that  he,  being  informed  of  and  well  knowing  the  contents 
of  said  declaration  in  writing,  executed  the  same  voluntarily*  on  the 
second diHiy  of  December,  a.  d.  \%99. 

Given  under  my  hand  and  official  seal  this  second  day  of  December, 
a.  d.  i899.« 

(seal)  John  Pomeroy, 

Judge  of  Probate  of  Dale  County,  Alabama. 

1.  Alabama.  —  Civ.  Code  (1896),  §  substantial  compliance  therewith.  Ab- 
365.     See   also    list   of    statutes    cited     ney  v.  DeLoach,  84  Ala.  393. 

supra,  note  i,  p.  329.  The  words  "being  informed  of  the 

2.  Residence  of  Declarant. —  The  words  contents  of  the  declaration,"  acknowU 
"  of  said  county  and  state  "  refers  to  the  edged  that  he  "  executed  "  the  same, 
county  and  state  mentioned  in  the  mar-  etc.,  substantially  complies  with  the 
gin  and  correctly  shows  the  residence  code  form  (Ala.  Civ.  Code  (1896),  §  996), 
of  the  declarant.  Abney  v.  DeLoach,  prescribed  for  the  acknowledgment  of 
84  Ala.  393.  conveyances.     In   one  case  the  officer 

3.  Age  of  Child.  —  It  seems  that  a  fail-  certifies  that  the  signer  is  informed;  in 
ure  to  state  the  age  of  the  child  in  the  other  the  signer  acknowledges  that 
the  declaration  does  not  invalidate  the  he  is  informed.  Abney  v.  DeLoach, 
declaration,  where  the  identification  of  84  Ala.  393. 

the  child  is  otherwise  suflicient.    Abney  5.  Date  of  Acknowledgment. —  The  dec- 

V.  DeLoach,  84  Ala.  393.                   <  laration   and  acknowledgment  thereto 

4.  Acknowledgment.  —  The  certificate  being  dated  on  the  same  day,  it  suffi- 
of  acknowledgment,  no  form  being  pre-  ciently  appears  that  the  former  was 
scribed,  may  be  in  the  form  prescribed  acknowledged  on  the  day  of  its  date, 
for  acknowledging  conveyances,  or  in  Abney  v.  DeLoach,  84  Ala.  393. 
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I,  John  Pomeroy^  Judge  of  Probate  of  Dale  County,  state  of  Ala- 
bama, hereby  certify  that  the  above  and  foregoing  instrument  in 
writing  was  filed  for  record  in  my  office  on  the  second  day  of  December, 
A.  D.  \Z99,  and  by  me  duly  recorded  in  the  book  of  wills  and  deeds, 
volume  Jfi,  at  page  JfiO. 

John  Pomeroy,  Judge  of  Probate.^ 

Form  No.  12960.' 

United  States  of  America, 
State  of  Louisiana, 
Parish  of  Bossier. 

Be  it  known  that  on  the  second  day  of  January,  in  the  year  of  our 
Lord  one  thousand  nine  hundred,  and  of  the  independence  of  the 
United  States  of  America  the  one  hundred  and  twenty-fifth,  before  me, 
Norton  Porter,  a  notary  public  within  and  for  the  said  parish  of 
Bossier,  in  the  state  of  Louisiana  aforesaid,  duly  commissioned  and 
qualified  as  such,^  and  in  the  presence  of  the  witnesses  hereinafter 
named  and  undersigned,*  personally  came  and  appeared  John  Doe, 
of  full'  age,^  who  declared: 

That  he  is  a  resident  of  the  said  parish  of  said  Bossier  in  the  state 
of  Louisiana  aforesaid. 

That  he  is  the  father  of  *  a  certain  male  child,  to  wit,  one  known 
and  called  by  the  name  of  James  Nomen^ 

That  the  said  James  Nomen  was  born  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
eight,  at  the  city  of  Shreveport  in  the  said  parish  of  Bossier  in  the 
state  of  Louisiana  aforesaid. 

1.  Failure  to  enter  declaration  on  min-  in  what  sense  the  word  "  legitimate" 
utes  of  the  court  is  immaterial,  where  was  used,  it  being  susceptible  of  two 
it  has  been  properly  filed  in  the  oflSce  meanings.  Marionneaux  v.  Dupuy,  47 
of  the  judge  of  probate  and  recorded  in  La.  Ann.  943. 

the  book  of  wills  and  deeds.     Abney  v.  3.  Before  Whom  Hade. —  May  be  made 

DeLoach,  84  Ala.  393.  before  a  notary  public.     Merrick's  Rev. 

2.  Louisiana.  —  Merrick's  Rev.  Civ.  Civ.  Code  La.  (1900),  arts.  200,  202; 
Code  (1900),  art.  200  et  seq.  See  also  Talbot  v.  Hunt,  28  La.  Ann.  3;  jobert 
list  of  statutes  cited  supra,  note  i,  p.  v.  Pitol,  4  La.  Ann.  305. 

329.  4.  Two  witnesses  are  necessary.     Mer- 

Declaration  and   Will    Construed    To-  rick's  Rev.  Civ.  Code  La.  (1900),  arts, 

gether.  —  Where  a  natural  father,  in  a  200,  202;  Talbot  v.  Hunt,  28  La.  Ann. 

notarial  act  in  which  he  acknowledged  3;  Jobert  v.  Pilot.  4  La.  Ann.  305. 

certain   persons   as    his   children,    de-  6.  By  Whom  Hade.  —  May  be  made  by 

clared   that  in   so  doing  it  was  his  in-  natural  father  or  mother  or  either  of 

tention  to  "  legitimate  "  them,  proceeds  them.     Merrick's  Rev.   Civ.  Code  La. 

at  once  before  the  same  notary  and  the  (1900),  arts.  200,  202. 

same   witnesses   to  make  his>  will,  in  Under  Merrick's  Rev.  Civ.  Code  La. 

which    he   makes    special    legacies   to  (1900),  art.  198,  both  parties  (father  and 

these  children,  referring  to  them  as  his  mother)  are   required  to  make  the  ac- 

"  acknowledged    children,"    and  after  knowledgment.      Talbot   v.    Hunt,   28 

having  done  so,  divides  the  residue  of  La.  Ann.  3. 

his    estate  into  twelve  parts  and   be-  6.  Who  may  be  Legitimated. —  Only 

queaths   each  of   the  parts   to  certain  natural  children  who  are  the  oflfspring 

nephews    and    nieces,    who  are   men-  of  parents  who  at  the  time  ofx:oncep- 

tioned  as  his  heirs,  the  two  acts   may  tion   could  have  contracted    marriage, 

be  read  together  as  a  continuing  single  Merrick's   Rev.   Civ.   Code   La.   (1900), 

transaction,  with  a  view  of  ascertaining  art.  200. 
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That  he  here  and  hereby  acknowledges  and  recognizes  the  said 
James  Nomen  as  his  son. 

That  he  requests  me  as  the  said  notary  public,  whose  name  is 
hereunto  subscribed  and  signed,  to  record  and  register  this  his  said 
acknowledgment  and  recognition  in  my  current  register  of  notarial 
acts.f 

Also  at  the  same  time  and  place,  before  me,  said  notary  public, 
duly  commissioned  and  qualified  as  aforesaid,  and  in  the  presence  of 
said  same  witnesses  hereinafter  named  and  undersigned,  personally 
came  Jatie  Doe,  of  full  age,  who  declared: 

That  she  is  a  resident  of  said  parish  of  Bossier,  in  the  state  of 
Louisiana  aforesaid. 

That  she  is  the  mother  of  {continuing  as  above  from  *  to  f  <?r  substi- 
tuting the  word  '■'■  she  ''for  ^^  he"  whenever  it  occurs^. 

Thus  done  and  passed  before  me,  the  said  undersigned  notary  public, 
on  the  day  and  in  the  month  and  year  first  above  written  and  in  the 
presence  of  Banks  B elk  and  Keever  Hughes,  both  of  lawful  age,  resi- 
dents of  said  ^taxxshoi  Bossier,  in  the  state  oi  Louisiana  aforesaid,  who 
are  competent  witnesses  and  who  signed  these  presents  together  with 
the  said  John  Doe  and  Jane  Doe  and  me,  the  notary  public  aforesaid, 
after  having  duly  read  the  same. 
Signed  and  subscribed  in  the  1  John  Doe. 

presence  of :  Banks  B elk.        K  Jane  Doe. 


\  Keever  Hughes. 

(seal)  Norton  Porter,  Notary  Public. 

Term  t:L\)'\rts  January  21,  a.  d.  ig02. 

Form  No.  i  2961 .' 

(Precedent  in  Llula's  Succession,  41  La.  Ann.  88.)* 

.     [{Venue  as  in  Form  No.  12960. )Y 

Be  it  known,  that  on  this  fourth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-two,  and  of  the  Inde- 
pendence of  the  United  States  of  America,  the  one  huTidred  and  sixth, 
before  me,  Edmund  Augustus  Peyroux,  a  notary  public,  in  and  for  the 
City  and  Parish  of  Orleans,  State  of  Louisiana,  aforesaid,  duly  com- 
missioned and  sworn,  and  in  the  presence  of  the  witnesses  hereinafter 
named  and  undersigned,  personally  came  and  appeared  Joseph  Llula, 
Esq.,  residing  in  this  city,  which  said  appearer  declared  and  acknowl- 
edged by  these  presents,  that  his  daughter,  Louisa  Llula,  wife  of 
Manuel  Suarez  Miranda,  born  on  the  twelfth  day  of  December,  i?>48, 
is  his  natural  issue  with  the  late  Lena  Neiss;  that  there  existed  at  the 
time  of  the  conception  of  said  child  no  legal  impediment  to  the  inter- 
marriage of  himself  with  the  said  late  Lena  Neiss  \  that  he  has  no 
ascendants,  nor  legitimate  descendants. 

1.  Z^wjjtawa. —  Merrick's  Rev.  Civ.  art.  203,  and  an  act  provided  for  by  Mer- 
Code  (1900),  art.  200  et  seq.  See  also  rick's  Rev.  Civ.  Code  La.  (19CX)),  art. 
supra.  Form  No.  12960,  and  notes  200,  may  be  made  in  one  instrument 
thereto.  executed  before  a  notary  public  in  the 

2.  In  this  case  it  was  held  that  the  presence  of  two  witnesses. 

legal  acknowledgment  provided  for  by        3.  The  matter  to  be  supplied  within 
Merrick's   Rev.   Civ.  Code   La.  (1900),     []  will  not  be  found  in  the  reported  case. 
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And  the  said  appearer  moreover  declared,  that  availing  himself  of 
provisions  of  the  laws  of  the  State  of  Louisiana,  authorizing  natural 
parents  to  legitimate  their  natural  children,  he  hereby  makes  this 
act  declaratory  of  his  intention  to  legitimate  his  aforenamed  daugh- 
ter, and  he  does,  by  these  presents,  legitimate  her  to  all  intents  and 
purposes. 

And  the  said  appearer,  does  hereby  assume  towards  her,  the  said 
Louisa  Llula,  wife  of  Manuel  Suarez  Miranda,  all  the  duties  and 
obligations  of  a  legitimate  parent,  and  hereby  declares  said  Louisa 
Llula,  wife  of  Manuel  Suarez  Miranda,  legitimate  to  all  intents  and 
purposes,  and  entitled  to  all  the  rights  and  privileges  accorded  by 
law  to  legitimate  children. 

Thus  done  and  passed  in  my  office,  a£  the  City  of  New  Orleans,  on 
the  day,  month  and  year  herein  first  above  written,  in  the  presence 
of  Messrs.  John  L.  Tissot  and  Hon.  Aristae  Louis  Tissot,  who  have 
hereunto  signed  their  names,  together,  with  the  said  appearers  and 
me,  notary,  after  due  reading  of  the  foregoing. 

Joseph  Llula. 

J.  L.  Tissot.- 

A.  L.  Tissot. 

E.  A.  Peyroux,  Notary  Public. 

2.  Changing  Name  of  Child. 

Form  No.  \2^fi2} 

{Commencing  as  in  Form  No.  12959,  and  continuing  down  to  *.) 
V.  That  I  also  desire  to  change  the  name  of  said  child  from  that 
oi  James  Nomen,  the  name  the  said  child  is  now  known  by,  to  that  of 
IJohn  Doe,  Junior,  the  name  I  wish  said  child  hereafter  to  have. 

{Concluding  with  signature,  attestation,  and  acknowledgment  and  certifi- 
cate of  record,  as  in  Form  No.  12959.^ 

II.  PETITION  FOR  LEGITIMATING. 
1.  In  General. 

Form  No.  12963.* 

Georgia  —  Appling  County. 

To  the  Honorable  Superior Qowxt  of  said  county: 

John  Z)<7^ brings  this  his  petition  and  alleges  as  follows:    • 

I.  That  your  petitioner  is  a  resident  of  said  conwty  oi  Appling,  in 
the  state  of  Georgia. 

II.  That  your  petitioner  is  the  father  of  a  certain  illegitimate  _/>wdr/^ 
child  of  the  age  of  six  years,  whose  name  is  Jane  Nomen. 

III.  That  the  name  of  the  mother  of  said  child  \s  Nellie  Nomen; 
[and  that  the  said  Nellie  Nomen,  the  said  mother  of  the  said  child,  is 

1.  Alabama.  — Civ.  Code  (1896),  §§        2.  Georgia.  —  2  Code  (1895),  §  2494. 

365,  366.     See  also  list  of  statutes  cited     See   also   list  of  statutes  cited  supra, 
supra,  note  I,  p.  329.                                        note  I,  p.  329. 
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now  alive  and,  at  the  time  of  the  bringing  of  this  petition,  a  resident 
oi  Appling  county,  in  the  state  of  Georgia^ 

IV.  That  your  petitioner  desires  that  the  said  child  may  be  legiti- 
mated and  made  capable  of  inheriting  of  your  said  petitioner,  her 
said  father,  the  sdadi  John  Doe,  in  the  same  manner  as  if  born  in  law- 
ful wedlock.* 

Wherefore  your  petitioner  prays  for  the  legitimating  of  said  child 
as  hereinbefore  stated  and  according  to  the  statute  in  such  case 
made  and  provided. 

John  Doe. 

2.  Askingr  Change  of  Name  of  Child. 

Form  No.  12964.' 

(^Commencing  as  in  Form  No.  12963,  and  continuing  down  to  *.) 

V.  That  your  petitioner  also  desires  that  the  name  of  said  child  be 
changed  from  that  of  Jane  Nomen  to  the  new  name  of  Jane  Doe. 

Wherefore  your  petitioner  prays  for  the  legitimating  of  the  said 
child  as  hereinabove  stated  and  according  to  the  statute  in  such  case 
made  and  provided,  and  that  the  name  of  said  child  be  changed  to 
that  oi  Jane  Doe,  and  that  hereafter  said  child  may  be  known  by  said 
nsLme  oi  Jane  Doe. 

John  Doe. 

'     3.  Notice  to  Mother. 

Form  No.  12965.' 

Georgia  —  Appling  County. 

In  the  matter  of  the  Legitimating  \ 

of  Jane  Nomen  by  John  Doe,  > 

her  father.  ) 

To  Nellie  Nomen: 

Please  take  notice  that  the  undersigned  has  regularly  brought  his 
petition  before  the  Superior  Court  of  Appling  county,  in  the  state  of 
Georgia,  stating:  {setting  out  the  allegations  of  the  petition  verbatim  or 
in  substance^  praying  for  (jetting  out  prayer  of  petition^;  and  that  such 
petition  will  regularly  come  up  for  a  hearing  at  the  next  February 
term,  i2>99,  of  the  said  Appling  Superior  Court,  at  which  time  you  are 
requested  to  appear  and  show  cause,  if  any,  why  said  petition  should 
not  be  granted. 

Dated  this  second  day  oi  January,  a.  d.  \%99. 

John  Doe,  Petitioner. 

4.  Order  Legitimating'  Child.-* 

1.  That  mother  is  alive  should  be  Mother's  Objections.  —  The  mother  of 
stated,  it  such  is  the  fact.  2  Ga.  Code  a  bastard  child  has  the  right  to  file  ob- 
(1895),  §  2494.  jections  to  proceedings  instituted  by  its 

2.  Georgia.  —  2  Code  (1895),  §  2494.  father  for  the  purpose  of  legitimating 
See  also  list  of  statutes  cited  supra,  the  child.  Henderson  v.  Shiflett,  105 
note  I,  p.  329.  Ga.  303. 

3.  Georgia. — 2  Code  (1895),  §  2494.  4.  Safficiency  of  Decree.  —  A  decree  for 
See  also  list  of  statutes  cited  supra,  adoption  ot  legitimate  child  has  been 
note  I,  p.  329.  held  to  be  valid  which  was  silent  as  to 
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a.  In  General. 

Form  No.  12966.' 

In  the  matter  of  the  Legitimating  )  * 

0/  Jane  Nomen,  by  John  Doe,  > 

her  father.  ) 

It  appearing  to  the  court  from  the  petition  oi  John  Doe^  which  said 
petition  has  been  by  the  court  duly  read  and  considered,  that  (set- 
ting out  the  allegations  of  the  petition  verbatim  or  in  substance)',  also  that 
Nellie  Nomen,  the  mother  of  the  said  child,  the  said  Jane  Nomen,  has 
been  duly  served  by  personal  service  with  a  copy  of  said  petition; 

It  is  therefore  ordered  by  the  court  that  the  said  Jane  Nomen  be 
and  she  is  hereby  declared  to  be  legitimate  and  capable  of  inheriting 
of  John  Doe,  her  father,  in  the  same  manner  as  if  born  in  lawful 
wedlock.* 

Dated  th\s  fifth  day  of  February,  a.  d.  i?>99. 

John  Marshall, 
Judge  Superior  Court,  Brunswick  Circuit. 

b.  Changring  Name  of  Child. 

Form  No.  12967.' 

(Commencing  as  in  Form  No.  12966,  and  continuing  down  to  *),  and 
that  from  and  after  the  date  of  this  order  the  name  by  which  the 
said  child  shall  be  known  shall  be  Jane  Doe. 

(^Concluding  with  date  and  signature  as  in  Form  No.  12966.') 

III.  PROCEEDINGS  TO  DETERMINE  LEGITIMACY. 

1.  Petition. 

Form  Noi  12968.* 

iW  County  ^'''  ^  ^^'    ^"  ^^^  ^'^^''''  Court,*  October  Term,  igOO. 

the  question  of  legitimation,  notwith-  but  does  not  in  terms  legitimate  said 

standing  the  petition  prayed  both  for  child. 

adoption   and   legitimation.      Murphy  ConclosiTeness  of  Decree.  —  Judgment 

V.  Portrum,  95  Tenn.  605.     The  decree  of  a  court  of  record  upon  the  subject  of 

in  that  case  recites  that  the  court  was  legitimation  is  conclusive  and  cannot  be 

fully   satisfied     with    the    reasons    as-  attacked  collaterally.     Craige  v.  Neely, 

signed  for  the  adoption  of  the  child,  as  6  Jones  L.  (51  N.  Car.)  170. 

prayed  for  in  the  petition,  by  the  name  1.  Georgia.  —  2    Ga.    Code   (1895),    § 

of  Charles  John  Portrum,  and  adjudges  2494.     See   also   list   of   statutes   cited 

and    decrees     that    his     adoption,    as  supra,  note  i,  p.  329. 

prayed  for,  be  sanctioned  by  the  court,  2.  Georgia. — 2  Code  (1895),   §  2494. 

and  proceeds  to  vest  the  child  with  all  See   also   list   of   statutes   cited  supra, 

therighlsandprivilegesof  achildof  said  note  i,  p.  329. 

John  Portrum,  with  capacity  to  inherit  S.  Indiana.  —  Horner's  Stat.  (1896),  § 

and  succeed  to  the  real  and  personal  1028. 

estate  of  the  said  John  Portrum  as  his  4.  To  What  Court  Addressed.  —  Peti- 

heir  and  next  in  kin  in  case  of  his  intes-  tion  may  be  filed  in  the  circuit  court  or 

tacy,  and  changing  the   name  of    the  superior  court  or  in  any  court  in  the 

child  to  that  of  Charles  John  Portrum,  state  where  either  of  the  parties  to  the 
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James  Doe,_  plaintiff.i  \        p^^-^j^^  ^^  Determine 


against  V  Leeitimacv 

John  Doe  and  Jane  Doe,  .defendants.*  )  &  /• 

Your  ^QX.\t\ontT  James  Doe  respectfully  shows: 

I.  That  on  the  first  day  oi  January,  a.  d.  \S98,  at  Mount  Vernon^ 
at  said  county  of  Posey  and  state  of  Indiana  aforesaid,  defendant 
John  Doe  was  married  to  defendant  y^w^Z^^i?. 

II.  That  at  the  time  of  said  intermarriage  between  the  saidyi^Aw 
Dire  SiVid  Jane  Doe,  the  sdixd  Jane  Doe  had  a  former  husband  living,  to 
wit,  one  Samuel  Short,  who  then  resided  in  the  city  of  Indianapolis^  in 
the  county  of  Marion,  state  of  Indiana  aforesaid. 

III.  That  the  contract  of  marriage  between  the  s^Xd  Jane  Doe  and 
the  said  Samuel  Short  was  on  the  first  day  oi  January,  a.  d.  iWl,  at 
Mount  Vernon,  in  said  county  of  Posey,  and  state  of  Indiana,  afore- 
said, duly  solemnized  according  to  law. 

IV.  That  at  the  time  of  the  said  intermarriage  between  the  said 
John  Doe  and  the  said  Jane  Doe,  the  said  contract  of  marriage 
between  the  said  Jane  Doe  and  the  said  Samuel  Short  was  still  in  full 
force  and  effect  and  undissolved. 

V.  That  said  John  Doe,  at  the  time  of  his  said  intermarriage  with 
the  Sdixd  Jane  Doe,  to  wit,  on  the  s,3\(l  first  day  ol  January,  a.  d.  x2>98, 
had  reasonable  belief  that  said  disability  did  not  exist,  for  the  follow- 
ing reasons :  {stating  facts  showing  why  defendant  John  Doe  believed 
that  no  previous  marriage  existed^. 

VI.  That  on  the  first  day  oi  January,  a.  d.  \f)00,  the  sa.\<l  John 
Doe,  the  innocent  party  to  said  marriage  between  the  said  defendants, 
the  said  John  Doe  and  the  said  Jane  Doe,  discovered  the  existence  of 
the  said  disability,  to  wit,  that  the  said  defendant,  Jane  Doe,  had  a 
former  husband  living,  to  wit,  said  Samuel  Short,  and  that  thesaid  con- 
tract of  marriage  by  and  between  the  said  defendant  Jane  Doe  and  the 
said  Samuel  Short  was  still  in  full  force  and  effect  an4.  undissolved. 

VII.  That  the  said  plaintiff,  the  said  James  Doe,  is  the  only  child  of 
said  defendants,  tlie  said  John  Doe  and  the  said  Jane  Doe. 

VIII.  That  the  said  plaintiff,  the  said  James  Doe,  was  begotten  after 
the  said  intermarriage  of  the  said  John  Doe  and  the  said  Jane  Doe  and 
before  the  said  discovery  of  the  said  disability  by  the  sziid  John  Doe, 
the  said  innocent  party. 

IX.  That  the  said  plaintiff,  the  said  James  Doe,  and  the  said  defend- 
ants, the  said  John  Doe  and  the  said  Jane  Doe,  are  all  the  persons 
interested  in  this  proceeding. 

Wherefore  the  plaintiff,  said  James  Doe,  prays  that  for  the  purpose 
of  evidence  it  may  be  decreed  by  this  court  that  he,  the  said  James 
Doe,  is  a  legitimate  child  of  the  said  defendants,  the  said  John  Doe 
and  the  said  Jane  Doe,  in  accordance  with  the  provisions  of  an  act  of 
Indiana,  approved  March  lo,  1873, 

James  Doe. 

marriage  reside.     Horner's  Stat.   Ind.     Horner's    Stat.    Ind.   (1896),    §    1028, 
(1896),  §  1028.  2.  Parties  Defendant.  —  All  persons  in- 

1.  Parties  Plaintiff.  —  Any  person  or  tere'sted,  other  than  the  plaintiff,  must 
persons  interested  in  the  question  of  be  made  defendants.  Horner's  Stat, 
said   legitimacy    may   file   a   petition.     Ind.  (1896),  §  1028. 
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2.  Decree. 

Form  No.  I2969.> 


>  Decree. 


James  Doe,  plaintiff, 

against 

John  Doe  and  Jane  Doe, 

defendants. 

This  fifteenth  day  of  February,  igOl,  having  come  the  parties  by 
their  attorneys,  and  this  proceeding  having  been  submitted  to  the 
court  for  hearing,  after  hearing  the  evidence  offered  both  on  behalf 
of  the  plaintiff  and  the  defendants  herein  as  well  as  the  arguments  of 
counsel  for  the  plaintiff  and  defendants,  the  court  doth  find  as  fol- 
lows: that  the  allegations  in  plaintiff's  petition  are  true  in  substance 
and  in  fact  as  follows:  {setting  out  facts  alleged  in  petition^,  and  that 
notice  was  duly  given  to  all  of  the  defendants  herein  as  by  law 
required  to  be  given  to  the  defendant  on  a  petition  for  a  divorce ;2 

It  is  therefore  ordered  and  decreed  by  the  court  that  the  said  James 
Doe  be,  and  he  is  hereby  declared  to  be,  the  legitimate  child  of  the 
said  John  Doe  and  the  said  Jane  Doe. 

I.Indiana.  —  Horner's  Stat.  (1896),  §  Horner's  Stat.  Ind.  (1896),  §  1028. 
1028.  2.  Notice  to   Defendants.  —  The   same 

Appeals. —  From  such  decree  an  ap-  notice  must  be  given  to  the  defendants 
peal    may    be   taken   to   the   supreme  as  is  required   to  be  given   to  the  de- 
court,   and    the   proceedings   shall   be  fendant   on   a    petition   to   a    divorce. 
as   in   ordinary   civil   cases    appealed.  Horner's  Stat.  Ind.  (1896),  §  1028. 
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LETTERS  ROGATORY. 

Seg  the  title  DEPOSITIONS,  vol.  6,  Forms  Nos.  737^,  7380. 


LEVARI   FACIAS/ 

By  Thomas  E.  O'Brien, 

I.  PRECIPE,  338. 
II.  WRIT,  339. 

1.  On  Mortgage,  339. 

a.  In  General,  339. 

b.  Against  Executors,  340. 

2.  On  Mechanic  s  Lien,  340. 

III.  PETITION  TO  SET  ASIDE  SALE  UNDER,  341. 

CROSS-REFERENCES. 

For  Forms  relating  to  Executions  Against  Property,  see  the  title  EXE'- 

CUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  i. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  PRECIPE. 

Form  No.  12970. 

{Commencing  as  in  Form  No.  8853,  and  continuing  down  to  *)  issue 
levari  facias  in  the  above  entitled  cause,  returnable  sec.  leg. 
Real  debt  {concluding  as  in  Form  No.  885S). 

1.  Definition  —  Generally.  —  Levari  to  the  church-wardens  to  collect  and 
facias  is  a  writ  of  execution,  directing  pay  them  to  the  plaintiff  till  the  full 
the  sheriff  to  cause  to  be  made  of  the  sum  is  raised.  2  Bouv.  Law  Diet.  194. 
lands  and  chattels  of  the  judgment  In  American  law,  it  is  a  writ  used  to 
debtor  the  sum  recovered  by  the  judg-  sell  lands  mortgaged,  after  the  judg- 
ment. Under  this  writ  the  sheriff  is  ment  has  been  obtained  by  the  mort- 
to  sell  the  goods  and  collect  the  rents,  gagee  or  his  assignee  against  the 
issues  and  profits  of  the  land  in  ques-  mortgagor  under  the  peculiar  proceed- 
tion.  It  has  been  generally  super-  ing  authorized  by  statute.  2  Bouv. 
seded  by  the   remedy  of  elegit,  which  Law  Diet.  194. 

was  given    by     Stat.     Westm.     II,     13  Statutory  provisions   relating   to    the 

Edw.   I,  c.   18.     In  case,   however,  the  writ    of    levari    facias    exist    in    these 

judgment   debtor  is  a  clerk,  upon  the  states: 

sheriff's  return  that  he  has  no  lay  fee,  Delaware.  —  Rev.  Stat.  (1893),  p.  818, 

a  writ  in  the  nature  of  a  levari  facias  c.  no;  Laws,  vol.  16,  c.  145;  p.  834,  c. 

goes  to  the  bishop  of  the  diocese,  who  rii,  §  20;  p.  843,  c.  iii,  ^  55;  p.  844,  c. 

thereupon  sends  a  sequestration  of  the  m,  §  57. 

profits  of  the  clerk's  benefice  directed  Pennsylvania.  —  Bright.     Pur.     Dig- 
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II.  WRIT. 

1.  On  Mortgage.^ 

a.  In  General. 

Form  No.  i  2  9  7  i  .* 

(Graydon's  F.  (Pa.  1845),  p.  376.) 

(  Venue  and  address  as  in  Form  No.  8885. ) 

We  command  you,  that  without  any  other  writ  from  us  of  the 
lands  and  tenements  which  were  of  Richard  Roe,  to  wit:  {describing 
premises  as  in  the  scire  facias'),  together  with  the  hereditaments  and 
appurtenances  in  your  bailiwick,  you  cause  to  be  levied  as  well  a  cer- 
tain debt  of  nitie  hundred  and  ninety  dollars  diud  forty  cents,  lawful 
money  of  tbe  United  States,  with  lawful  interest  thereon,  from  the 
tenth  day  oi March,  iWJf,  as  also  thirty-four  dollars  and  ten  cents  like 
money,  for  costs,  which  said  debt,  with  interest  and  costs  aforesaid, 
which  John  Doe,  lately  in  our  Court  of  Common  Fleas,  No.  1,  in  and 
for  the  county  of  Fhiladelphia,  before  our  judges'  at  Fhiladelphia^ 
to  wit,  on  the.  fifth  ddiy  oi  June,  i898,  by  the  consideration  of  our 
same  court  recovered,  to  be  levied  on  the  same  premises  with  the 
appurtenances,  by  the  default  of  said  Richard  Roe  in  not  paying  the 
sum  of  nine  hundred  and  ninety  dollars  and  forty  cents,  with  the  law- 
ful interest  thereon,  at  the  day  and  time  when  the  same  ought  to 
have  been  paid,  according  to  the  form  and  effect  of  an  act  of  assem- 
bly of  the  state  of  Fennsylvania,  in  such  case  made  and  provided. 
Whereof  the  aforesaid  Richard  Roe  is  convict,  as  appears  of  record. 
And  have  you  these  moneys  before  our  judges  at  Fhiladelphia  at  our 
said  court  there  to  be  held  the  first  Monday  of  November  next,  to  ren- 
der to  the  said  John  Doe  for  the  judgment  debt,  interest,  damages, 
and  costs  aforesaid.     And  have  you  then  and  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8885). 

scire  facias  may  issue  commanding  the 
mortgagor  to  appear  before  the  superior 
court  to  show  cause,  if  any  there  be, 
wherefore  the  said  mortgaged  premises 
ought  not  to  be  seized  and  taken  in 
execution.  If  the  defendant  fail  to  ap- 
pear at  the  return  day  of  the  scire 
facias,  definitive  judgment  therein,  as 
well  as  all  other  judgments  to  be  given 
upon  such  scire  facias,  shall  be  entered 
that  the  plaintiff  have  execution  by 
levari  facias  to  be  directed  to  the  proper 
officer. 

Delaware.  —  Rev.  Stat.  (1893),  p.  843. 
c.  Ill,  §55;  p.  844,  c.  Ill,  §57. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  659,  §  169  et  seq. 

Betum  to  Writ.  —  For  form  of  officers' 
return  to  levari  facias  see  Form  No. 
9247. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  659,  ij  169  et  seq.  See  also, 
supra,  note  i,  this  page. 


(1894),  p.  659,  §   169  etseq.;  p.  1306,  §  I 
et  seq.;  p.  1509,  §  667. 

In  Delaware,  the  praecipe  may  be  as  fol- 
lows : 

"  In  the  Superior  Court  of  the  State 
of  Delaware  in  and  for  Kent  County. 
fohn  Doe 
against 
Richard    Roe,    and 

Rachel    Roe     his 

wife,  mortgagors, 

and  Sam  uel  Short, 

terre  tenant. 
To  Peter  Parley,  Prothonotary: 

Please   issue  a  levari   facias   sur 
mortgage.  Oliver  Ellsworth, 

Attorney  for  Plaintiff. 

Dated  this  tenth  day  of  May,  A.  D. 
\Zq8." 

1.  Upon  Hortg^e. —  Upon  breach  of 
the  condition  of  a  mortgage  of  real  es- 
tate by  nonpayment  of  the  mortgage 
money,  or  nonperformance  of  the  con- 
ditions  stipulated   in    such   mortgage, 


Levari  facias  sur 
le  mortgage. 


le 
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b.  Against  Executors. 

Form  No.  12972.' 

(Graydon's  F.  (Pa.  1845),  p.  377.) 

{Venue  and  address  as  in  Form  No.  8885.') 

We  command  you,  that  without  any  other  writ  from  us  of  the  lands 
and  tenements  which  were  of  Richard  Roe,  late  of  your  county,  deceased, 
to  wit:  {Here  describe  the  premises')  in  the  hands  and  possession  of 
William  West  and  Samuel  Short,  executors  of  the  last  will  and  testa- 
ment of  the  said  Richard  Roe,  you  cause  to  be  levied  as  well  a  certain 
debt  of  eight  hundred  and  ninety  dollars,  lawful  money  of  the  United 
States,  with  the  lawful  interest  thereon,  from  tht  fifth  day  of  March, 
i898,  as  also  thirty  dollars  for  costs,  which  said  eight  hundred  and 
ninety  dollars,  with  interests  and  costs  aforesaid,  John  Doe,  lately  in 
our  Court  of  Common  Pleas,  No.  1,  in  and  for  the  county  of  Philadel- 
phia, before  our  judges  at  Philadelphia,  to  wit,  on  the  tenth  day  of 
June  last  past,  by  the  consideration  of  the  said  court,  recovered  against 
the  said  William  West  and  Samuel  Short,  executors  as  aforesaid,  of 
the  aforesaid  lot  or  piece  of  ground,  with  the  appurtenances,  to  be 
levied  by  the  default  of  the  said  Richard  Roe,  in  his  lifetime,  and  of 
the  said  William  West  and  Samuel  Short,  since  the  decease  of  the  said 
Richard  Roe,  in  not  paying  the  said  sum  of  eight  hundred  and  ninety 
dollars,  with  the  lawful  interest  thereon,  at  the  day  and  time  when 
the  same  ought  to  have  been  paid,  according  to  the  form  and  effect 
of  an  act  of  assembly  of  the  state  of  Pennsylvania,  in  such  case  made 
and  provided,  and  have  you  these  moneys  before  our  judges  at  (con- 
tinuing and  concluding  as  in  Form  No.  12971). 

2.  On  Mechanic's  Lien. 

Form  No.  12973.' 
(Del.  Rev.  Stat.  (1893),  p.  820,  c.  no,  §  2.)* 
Kent  County,  ss. 

The  State  of  Delaware. 
To  the  Sheriff  of  said  County,  greeting: 

We  command  you  that  without  any  other  writ  from  us  of  the  fol- 
lowing described  buildings  and  lot  of  ground,  to  wit,  (describing  the 
same  according  to  the  record)  in  your  bailiwick,  you  cause  to  be  levied 
as  well  a  certain  debt  of  five  hundred  dollars,  which  John  Doe  lately, 
in  our  Superior  Court  for  the  county  aforesaid,  before  the  judges 
thereof,  recovered  against  Richard  Roe,  to  be  levied  of  the  said 
building  and  lot  of  ground,  as  also  the  interest  thereon  from  the  first 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  p.  1320.  The  form  therein  set  out, 
(1894),  p.  659,  §  \fx)etseq.  See  also,  however,  refers  also  "  to  a  further  sum 
supra,  note  i,  p.  339.  which  E.  F.  recovered  against  A.  B." 

2.  Dela7vnre.  —  Rev.  Stat  (1893),  p.  and  directs  that  the  whole  amount,  the 
818,  c.  no;  Laws,  vol.  16,  c.  145.  recovery  of  E.  F.  as  well  as  that  of  C. 

'      Pennsylvania.  —  Bright.     Pur.    Dig.     D.,  be  rendered  unto  C.   D.      This  is 
(1894),  p.  1306,  g  I  et  seq.  evidently  incorrect,  as  the  recovery  of 

8.  Another  statutory  form  of  this  writ  is  C.  D.  only  should  be  embraced  in  the 
set  out  in  Bright.  Pur.  Dig.  Pa.  (1894),     writ.     Brews.  Pr.  (Pa.),  §  205. 
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day  of  July,  a.  d.  i2>97,  and  also  the  sum  of  thirty-five  dollars  for  the 
costs  which  accrued  thereon  according  to  the  form  and  effect  of  an 
act  of  the  General  Assembly  in  such  cases  made  and  provided,  and 
have  you  there  moneys  before  our. Judges  at  Dover,  at  our  Superior 
Court  in  and  for  the  county  of  Kent,  there  to  be  held  on  the  seven- 
teenth day  of  October  next,  to  render  unto  the  said  John  Doe  for  his 
debt,  interest  and  costs  aforesaid,  and  have  you  then  and  there  this 
writ. 
Witness :  {concluding  as  in  Form  No.  8864). 

III.  PETITION  TO  Set  aside  Sale  Under.^ 

Form  No.  12974.* 

State  of  Delaware,  \ 
Kent  County.  \ 

Be  it  remembered,  that  on  this  fifth  day  of  September,  a.  d.  i899, 
before  me,  Calvin  Clark,  prothonotary  of  the  Superior  Court  of  the 
state  of  Delaware,  in  and  for  Kent  county,  personally  comes  Richard 
Roe,  who  being  by  me  duly  sworn,  according  to  law,  deposes  and  says, 

That  John  Lynch,  sheriff  of  Kent  county  aforesaid,  in  and  by  virtue 
of  a  writ  of  levari  facias,  at^the  suit  oi  John  Doe  agsimst  Richard  Roe 
(being  No.  200  to  the  March  term,  a.  d.  \W9,  of  said  Superior 
Court)  did,  on  the  twentieth  day  oi  June,  a.  d.  \W9,  at  two  o'clock  in 
the  afternoon  of  said  day,  dit  Dover,  in  sa.\A  Kent  county  and  state  of 
Delaware,  sell  the  following  real  estate  mentioned  and  described  in 
said  writ  of  levari  facias,  to  wit:  {Here  describe  the  property  sold). 

And  this  deponent  further  saith  {Here  state  the  reasons  why  the  sale 
should  be  set  aside). 

Richard  Roe. 

Sworn  to  and  subscribed  before  me  this  fifth  day  of  September,  iW9. 
Calvin  Clark,  Prothonotary  of  the  Superior  Cowrt 

of  the  State  oi  Delaware  in  and  for -^^;?/ County. 

1.  Sales  under  Levari  Facias. —  In  all  the  court.     Bright.  Pur.  Dig.  Pa.  (1894), 

writs  of   levari    facias   on    claims   for  p.  1509,  §  667. 

taxation,    municipal   charges   and   as-  For  form  of  similar  notice  of  sale  of 

sessments     and     other     expenses     of  real  estate  under  execution  see  Form 

removing  nuisances,  the  sheriff's  hand-  No.  9187. 

bills  and  advertisements  shall  contain  2.  Delaware.  —  Rev.  Stat.  (1893),   p, 

at   the   foot    thereof    a   memorandum  835,   c.    iii,  §   23;  and   see   Lewis   v, 

setting   forth  the   name  of   the   party  Woodall,  4  Houst.  (Del.)  543;  see  also 

plaintiff  and  the  nature  and  character  Bright.  Pur.  Dig.  Pa.  (1894),  p.  1509,  § 

of  the  claim  in  default  whereof  the  sale  667. 
under  such  writ  may  be  set  aside  by 
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LEWDNESS. 

See  the  titles  ABDUCTION  OF  WOMEN,  vol  i,  p.  93;  ADUL- 
TERY AND  FORNICATION,  vol.  i,  p.  535;  CRIME 
AGAINST  NATURE,  yo\.  5,  p.  921;  CRIMINAL  CON- 
VERSATION, vol.  5,  p.  985;  DISORDERLY  CONDUCT 
AND  PERSONS,  vol.  6,  p.  925;  DISORDERLY  HOUSES, 
vol.  6,  p.  953;  INDECENT  ASSAULT,  vol.  9,  p.  577; 
INDECENT  EXPOSURE,  vol.  9,  p.  579;  LASCIVIOUS 
COHABITATION,  a?tte,  p.  310;  and  the  GENERAL 
INDEX  to  this  work. 


LIBEL. 

By  Harold  N.  Eldridge. 

I.  CIVIL  ACTION,  344- 

1.  Complaint,  Declaration  or  Petition,  344. 

a.  Libel  Published  in  Commercial  Ratings,  345. 

b.  Libel  Published  in  Legal  Proceedings,  354. 

(i)  Charging  Crime,  354. 

(a)  In  Complaint  to  Police  Commissioners,  355. 

(J?)  In  Cross-Interrogatories,  355. 

(/)  In  Declaration,  357. 
(2)  Charging  Insanity,  358. 

c.  Libel  Published  in  Letter,  359. 

(i)  Charging  Crime,  359. 

(a)  Adultery,  359. 

(J?)  False  Pretenses,  361. 

(^)  Larceny,  361. 
(2)  Concerning  One  in  His  Business  or  Trade,  363, 

{a)  Charging  Plaintiff  with  Insolvency,  363. 

{b)  Charging   Plaintiff  with  Making   Excessive 
Charges,  366. 

(<r)  Charging  Plaintiff  with  Being  Unfit  to  Trade 
With,  367. 

d.  Libel  Published  in  Newspaper,  368. 

(i)  I 71  General,  368. 

{a)  In  English,  368. 

(J>)  In  Foreign  Language^  369. 
(2)  Charging  Crime,  370. 

{a)  Adultery,  372. 

\b)  Bribery,  374. 

(r)  Cruelty  to  Children,  378. 

(^/)  Disorderly  Conduct,  379. 
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(<f)  Indecent  Liberties,  380. 
(/)  Larceny,  382. 
(^)  Perjury,  385. 
(Ji)  Professional  Gambler,  385, 
(/)  Seduction,  387. 

(3)  Charging  Insanity,  388. 

(4)  Charging  Misconduct  of  Candidate  for  Office,  389, 

(5)  Concerning  One  in  His  Business  or  Trade,  391. 

{a)  In  General,  391. 

\j>)  Charging  Plaintiff  with  Absconding  to  Avoid 

Creditors,  394. 
{c)  Charging  Plaintiff  with  Securing  Franchise 

by  Misrepresentations,  394. 
(^)  Charging  Plaintiff  with   Violating  Trust  as 

Agent,  395. 

(6)  Concerning  Public  Officer,  397. 

(a)  Attorney,  397. 
(J?)  Commissioner  of  Insurance^^gi. 
(0  J^^g^^  400. 
((3?)  Postmaster,  401. 
(f.  Z/3(?/  Published  in  a  Will,  402. 
/.  Z/^^/  /^_y  Pffigy,  403- 
«.  Answer  or  Plea,  404. 
a.  A^(5'/  Guilty,  404. 
^.   Of  Justification,  405. 

(i)   Where  Charge  is  Specific,  405. 
(2)    Where  Charge  is  General,  406. 
r.   Cy"  Privilege,  406. 
flT.  /«  Mitigation  of  Damages,  407. 

3.  Replication  de  Injuria,  408. 

II.  Criminal  prosecution,  408. 

1.  Libel  Published  in  Circular  or  Handbill,  409. 
«.  Libel  Published  in  Letter,  414. 

d!.   Charging  that  Prosecutor  Owed  a  Debt,  414. 

^.   Charging  that  Prosecutor  Received  Stolen  Goods,  416. 
8.  Libel  Published  in  Newspaper,  417. 

a.  In  General,  417. 

^.   Charging  Prosecutor  with  Crime,  417. 
(i)  Arson,  417. 

(2)  Assault  and  Battery,  418. 

(3)  Drunkenness,  419. 

(4)  Robbery,  420. 

(a)   Generally,  420. 

(^)  ^<"r^i'j^/7,  424. 
^,    Concerning  One  in  Business  Relations,  425, 
</.  Concerning  Public  Officer,  427. 

(i)  County  Supervisor,  427.  < 

(2)  Juror,  428. 

(3)  Policeman,  429. 

4.  Z/^(f/  Published  by  Posted  Notice,  433. 
«.  Z/^^/  z^^*  ^#^7,  434- 
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CROSS-REFERENCES. 

For  Forms  in  Actions  for  Oral  Defamation^  see  the  title  SLANDER. 

I.  CIVIL  ACTION. 

1.  Complaint,  Declaration  or  Petition.^ 


1.  Beqnisites  of  Complaint,  Declaration, 
etc  —  Generally.  —  For  the  formal  parts 
of  a  complaint,  declaration  or  petition 
in  a  particular  jurisdiction  consult  the 
titles  Complaints,  vol.  4,  p.  1019; 
Declarations,  vol.  6,  p.  244. 

For  statutes  relating  to  civil  actions 
for  libel  in  the  various  states  see  as 
follows,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §§  918, 
1439,  1440,  2662,  2801,  3287. 

California.  —  Civ.  Code  (1897),  §45; 
Code  Civ.  Proc.  (1897),  §  460,  p.  861. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2901,  4810;  Mills'  Anno.  Code  (1896), 
§68. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
11 16,  1376. 

Florida.  —  Rev.  Stat.  (1892),  §§  1057, 
1294. 

Georgia.  —  2   Code  •  (1895),    §g    3832- 

3842. 

Idaho.— Rev.  Stat.  (1887),  §§  4215, 
4216. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  3,  par.  123;  c.  83,  par.  13. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
293,  372-3731^,  560,  592. 

Iowa.  — Code    (,1897),  §  3592. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  §§ 
125,  126,  421. 

Kentucky. —  Bullitt's  Civ.  Code  (1895), 
§§  74,  123,  124,  341. 

Maine.—  Rev.  Stat.  (1883),  c.  81,  § 
84;  c.  82,  §  29. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
167,  §§  79.  80;  c-  183.  §  i;  c.  197,  §  3; 
Stat.  (1897),  c.  525. 

Michigan. —  Comp.  Laws  (1897),  §§ 
704,  9729,  I02I6,  10415,  10423-10425, 
11258. 

Minnesota.  —  Stat.  (1894),  ^§  199, 
5257.  5258,  5289,  5417,  5418;  Laws (1895), 
cc.  30,  33, 

Mississippi.  —  Anno.  Code  (1892),  §§ 
680,685,  878.  2742. 

Missouri.  —  Rev.  Stat.  (1889),  §§  2080, 
2081. 

Montana: — Civ.  Code  (1895),  §  32; 
Code  Civ.  Proc.  (1895),  §§  751,  752. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
5603,  5722,  6034,  6217. 

Nevada.— Gtn.  Stat  (1885),  §§  3084, 
3644- 


New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  223,  §  6;  c.  229,  §  5. 

New  fei-sey.  —  Gen.  Stat.  (1895),  p. 
1401,  §  21;  p.  1975,  §  10;  p.  2579,  ^277; 
Laws  (1898),  c.  204. 

New  Mexico.  — Comp.  Laws  (1897),  § 
2685,  subs.  74,  75. 

New  York.  —  Code  Civ.  Proc.  (1899), 
§§  384.  535.  536.  1907.  1908,  2863,  3215, 
3223,  3343. 

North  Car^/ma.  —Code (1883), §§  156, 
265,  266. 

North  Dakota.— Rev.  Codes  (1895),  §§ 
2715,  2717,  5288,  5289. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
4983,   5093,  5094,  5144,  5349. 

Oklahoma.  —  Stat.  (1893),  §§  2149— 
2151,  3619,  3621,  3890. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  8,  90,  91,  549. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §§  114,  185,  186,  323. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §§  2528,  4852,  4929,  4930,  5191. 

Tennessee.  —  Code  (1896),  §§  4469, 
4559-4566,  4618,  4928,  4939,  5155-5157- 

Texas.  —  Rev.  Stat.  (1895),  arts.  1098, 

3353- 

Utah.  —  Rev.  Stat.  (1898),  §§  1348, 
2879,  2994,  2995. 

Vermont.  —  Stat.  (1894),  §  1206. 

Virginia.  — Code  (1887),  §  3375. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  ^§  4801,  4938, 
4939.  5168;  Laws  (1899),  c.  59. 

West  Virginia.  —  Const.,  art.  Ill,  §  8; 
Code  (1891),  c.  130,  §  47. 

Wisconsin. — Stat.  (1898),  §§  2604, 
2605,  2677,  2678, 2918,  3253,  3573,  4201, 
4224.  4256(7. 

Wyoming.  —  Rev.  Stat.  '(1887),  §§ 
2061,  2372,  2480,  2481,  2531. 

Inducement  — Office.  —  In  Van  Vechten 
V.  Hopkins,  5  Johns.  (N.  Y.)  211,  the 
court  said:  "  The  use,  in  pleading,  of 
an  averment  is  to  ascertain  to  the  court 
that  which  is  generally  or  doubtfully 
expressed;  so  that  the  court  may  not 
be  perplexed  of  whom,  or  of  what,  it 
ought  to  be  understood;  and  to  add 
matter  to  the  plea  to  make  doubtful 
things  clear."  See  also  Cooper  v. 
Greeley,  i  Den.  (N.  Y.)  347. 

Good  Character  of  Plaintiff.  —  It   is 


344 


Volume  n. 


12975. 


LIBEL. 


12975. 


a.  Libel  Published  in  Commercial  Ratings. 


usual,  in  all  cases,  to  commence  the 
declaration  with  a  statement  of  the 
plaintiff's  good  character  and  of  his  in- 
nocence of  the  crime  imputed  to  him 
by  the  defendant.  2  Saund.  PI.  794. 
But  as  these  inducements  are  not 
traversable  they  may  be  omitted  and  the 
declaration  may  commence  with  a  state- 
ment of  defendant's  malicious  intent 
to  injure  the  plaintiff.  2  Saund.  PI. 
794.  And  allegations  of  plaintiff's 
good  character  are  not  detrimental  to 
defendant,  sjnce  the  law  presumes 
good  character.  Morgan  v.  Bennett, 
(Supreme  Ct.)  57  N.  Y.  Supp.  1088. 

Concerning  Plaintiff's  Business.  — 
Where  the  libel  does  not  affect  the 
plaintiff  in  his  moral  character,  but 
merely  imputes  to  him  insolvency  or 
incapacity  in  the  way  of  his  trade,  a 
general  inducement  of  good  character 
is  inapplicable  and  the  inducement 
should  commence  with  a  statement  re- 
garding his  trade,  etc.  2  Saund.  PI. 
794;  McCallum  v.  Lambie,  145  Mass. 
234;  Davis  V.  Davis,  i  Nott  &  M.  (S. 
Car.)  290.  But  in  Stoll  v.  Houde,  34 
Minn.  193,  where  the  libel  showed  on 
its  face  that  the  words  were  used  of  and 
concerning  the  plaintiff  in  his  official 
character  of  county  treasurer,  it  was 
held  that  no  express  allegation  of  that 
fact  need  be  made.  And  when  the  pub- 
lication complained  of  is  libelous  in  it- 
self, an  averment  of  plaintiff's  official 
or  professional  character  will  not  be 
ground  of  demurrer,  although  the  libel- 
ous matter  cannot  apply  to  that  official 
or  professional  character.  Gage  v. 
Robinson,  12  Ohio  250. 

When  Necessary.  —  Where  a  publica- 
tion, in  its  nature  libelous,  does  not, 
on  its  face,  necessarily  point  to  any 
particular  individual  as  the  person  li- 
beled, it  was  formerly  necessary  to  the 
maintenance  of  the  action  by  the  per- 
son bringing  suit  on  account  of  such 
publication,  that  he  dllege,  by  way  of 
inducement  in  the  introductory  part  of 
the  declaration,  such  extrinsic  facts 
and  circumstances  as,  when  read  in 
connection  with  the  libelous  publica- 
tion and  with  the  innuendoes  connecting 
the  publication  with  the  introductory 
matter,  the  conclusion  will  be  inevita- 
ble in  the  mind  of  the  reader  that  the 
plaintiff  is  the  person  intended  to  be 
slandered.  Miller z*.  Maxwell,  isWend. 
(N.  Y.)  9.  And  where  the  words  do 
not /^rj<r  convey  the  meaning  the  plain- 


tiff would  wish  to  assign  to  them,  and 
are  ambiguous  and  equivocal,  and  re- 
quire explanation  by  reference  to  some 
extrinsic  matter  to  show  that  they  were 
actionable,  it  must  be  stated  and  proved 
that  such  matter  existed,  and  this  is 
best  done  by  way  of  an  inducement. 
2  Saund.  PI.  794;  Wilson  v.  Fitch,  41 
Cal.  363;  De  Armond  v  Armstrong,  37 
Ind.  35;  Emery  v.  Prescott,  54  Me.  389; 
Thompson  v.  Lewiston  Daily  Sun  Pub. 
Co.,  91  Me.  203;  Legg  v.  Dunlevy,  10 
Mo.  App.  461;  Pittsburgh,  etc..  Pass. 
R.  Co.  V.  McCurdy,  114  Pa.  St.  554. 
And  the  special  inducement  introduced 
to  show  that  words  not  libelous /^r  j<f 
are  actionable,  is  material  and  traversa- 
ble, and  time  and  place  should  be  stated. 
2  Saund.  PI.  794;  Brown  v.  Burnett,  to 
111.  App.  279.  When  any  of  the  counts 
are  formatter  actionable  without  refer- 
ence to  extrinsic  matter,  the  induce- 
ment should  be  qualified  and  confined 
merely  to  those  counts  which  require 
an  inducement.     2  Saund.  PI.  794. 

It  is  now  generally  provided  by  stat- 
ute that  in  an  action  for  libel  it  is  not 
necessary  to  state  any  extrinsic  facts  for 
the  purpose  of  showing  the  application 
to  the  plaintiff  of  the  defamatory  mat- 
ter out  of  which  the  cause  of  action 
arose,  but  it  is  sufficient  to  state  gener- 
ally that  the  same  was  published  con- 
cerning the  plaintiff. 

California.  —  Code  Civ.  Proc.  (1897), 
§  460. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
^68. 

Florida.  —  Rev.  Stat.  (1892),  §  IO57. 

Idaho.  —  Rev.  Stat.  (1887),  §  4215. 

Indiana.  —  Horner's  Stat.  (1896),  § 
372. 

Iowa.  —  Code  (1897),  §  3592. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
125. 

Kentucky. — Bullitt's  Civ.  Code  (1895), 
§  123;  Louisville  Press  Co.  v.  Tennelly, 
(Ky.  J899)  49  S.  W.  Rep.  15. 

Minnesota. — Stat.  (1894),  §  5257. 

Missouri.  — Rev.  Stat.  (1889),  §  2080; 
Stieber  v.  Wensel,  19  Mo.  513. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 

751. 

Nebraska. — Comp.  Stat.  (1899),  §  5722. 

Nevada.  —  Gen.  Stat.  {1885),  §  3084. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2685,  subs.  74. 

New  York.  —  Code  Civ.  Proc.  (1899), 
§  535;  Culver  V.  Van  Anden,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  375;  Blaisdell 
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V.  Raymond,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  446;  Henderson  v.  Commercial 
Advertiser  Assoc,  46  Hun  (N.  Y.)  504. 

North  Carolina.  —  Code  (1883),  §  265. 

North  Dakota.  —  Rev.  Codes  (1895). 
§  5288. 

(?A»V.  —  Bates'  Anno.  Stat.  (1897),  § 

5093- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§90. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  g  185. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  4929. 

Utah.  —  Rev.  Stat.  (1898),  §  2994. 

Washington. —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4938. 

Wisconsin. — Stat.  (1898),  §  2677; 
Bradley  v.  Cramer,  59  Wis.  309. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2480. 

But  while  these  statutes  have  made 
an  important  change  in  not  requiring 
extrinsic  facts  showing  the  application 
of  the  words  to  the  plaintiff  to  be  stated 
in  the  complaint,  yet  when  proof  is 
necessary  to  determine  the  meaning  of 
the  words  as  libelous,  extrinsic  facts 
must  still  be  stated  in  the  complaint. 
Smith  V.  Coe  22  Minn.  276;  Fry  v. 
Bennett,  5  Sandf.  (N.  Y.)  54;  Caldwell 
•V.  Raymond,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  193;  Culver  v.  Van  Anden,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  375;  Blaisdell 
V.  Raymond,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  446;  Wallace  v.  Bennett,  i  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  478;  Bradley 
■V.  Cramer,  59  Wis.  309.  Nor  do  they 
do  away  with  the  necessity  of  alleging 
that  the  person  or  persons  who  read 
the  libel  knew  that  the  plaintiff  was 
meant.  DeWitt  v.  Wright,  57  Cal.  576. 
And  when  necessary  the  absence  of 
such  averments  cannot  be  supplied  by 
innuendoes.  Salvatelli  v.  Ohio,  9  Mo. 
App.  155- 

But  where  the  natural  import  of  the 
charge  is  defamatory,  no  prefatory 
statement  is  necessary.  Morrissey  v. 
Providence  Telegram  Pub.  Co.,  19  R.  L 
124.  And  it  is  unnecessary  to  prove 
such  inducement,  although  alleged  in 
the  complaint.  Wilson  v.  Fitch,  41  Cal. 
363;  Crosswell  v.  Weed.  25  Wend.  (N. 
Y.)  621.  And  the  following  statutes 
provide  that  the  plaintiff  may  aver  that 
the  words  and  matter  complained  of 
were  used  in  a  defamatory  sense,  speci- 
fying such  defamatory  sense,  without 
any  prefatory  averment  to  show  how 
such  words  or  matter  were  used  in  that 
sense,  and  such  averment  shall  be  put 
in   issue  by  the  denial  of  the  alleged 


libel  as  slander,  and  when  the  words 
or  matter  set  forth,  with  or  without  the 
alleged  meaning,  show  a  cause  of  ac- 
tion, the  declaration  shall  be  sufficient. 

Florida.  —  Rev,  Stat.  (1892),  §  1057. 

Iowa.  —  Code  (1897),  §  3592;  Kinyon 
V.  Palmer,  18  Iowa  377;  Clarke  v.  Jones, 
49  Iowa  474. 

Mississippi. — Anno.  Code  (1892),  § 
680. 

CoUoqainm.  —  The  colloquium  serves 
to  show  that  the  words  were  spoken  in 
reference  to  the  matter  of  the  aver- 
ment. De  Armond  v.  Armstrong,  37 
Ind.  35;  Van  Vechten  v.  Hopkins,  5 
Johns.  (N.  Y.)  211;  Cooper  v.  Greeley, 
I  Den.  (N.  Y.)  347.  Thus,  where  the 
words  are  spoken  concerning  the  plain- 
tiff in  his  business  relations,  and  the 
declaration  contained  as  matter  of  in- 
ducement an  averment  that  plaintiff 
was  engaged  in  such  business,  the  col- 
loquium should  show  that  the  words 
were  published  of  and  concerning  the 
plaintiff  in  his  trade,  business  or  pro- 
fession. McCallum  v.  Lambie,  145 
Mass.  234. 

Of  and  Concerning  Plaintiff.  —  The 
complaint  must  show  that  the  alleged 
libel  was  published  of  and  concerning 
the  plaintiff.  McCallum  v.  Lambie, 
145  Mass.  234;  Carlson  v.  Minnesota 
Tribune  Co.,  47  Minn.  337. 

An  averment  that  the  alleged  libel 
was  published  concerning  the  plaintiff 
is  sufficient  to  identify  him  with  one 
of  the  persons  referred  to  in  the  libel  who 
bears  the  same  name.  Hurley  v.  Fall 
River  Daily  Herald  Pub.  Co.,  138  Mass. 
334.  And  where  the  complaint  alleges 
that  the  defendant  "  published  concern- 
ing the  plaintiff,  in  a  newspaper  *  *  * 
a  certain  article  containing  the  false 
and  defamatory  matter  following," 
etc.,  it  sufficiently  avers  that  the  de- 
famatory matter  was  concerning  the 
plaintiff.  Carson  v.  Mills,  69  N.  Car. 
122. 

Where,  in  a  complaint,  it  is  alleged 
that,  at  the  time  of  the  publication  of 
the  alleged  libel,  plaintiff  controlled 
and  did  all  or  almost  all  of  a  certain 
kind  of  business,  and  the  alleged  libel, 
though  not  specifically  describing  the 
persons  to  whom  it  refers,  yet  refers  to 
them  as  "dagos"  owning  and  con- 
trolling nearly  the  whole  of  such  busi- 
ness, it  sufficiently  avers  the  application 
of  the  libel  to  them,  although  they  were 
not,  in  fact,  "  dagos."  Craig  z'.  Pueblo 
Press  Pub.  Co.,  5  Colo.  App.  208. 

The  plaintiff  having  sued  as  "  Louey 
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Kelley"  although  spoken  of  in  the  pub- 
lication as  "  Miss  Louise  Kelley"  al- 
leging in  her  complaint  that  the  libel- 
ous publication  was  concerning  her, 
and  that  the  author  thereof  meant  to 
charge  her  with  murdering  a  child,  is 
suflSciently  identified  as  the  person  to 
whom  reference  was  made.  Doan  v. 
Kelley,  121  Ind.  413. 

Date.  —  The  precise  date  is  not  ma- 
terial. 2  Chit.  PI.  (3d  Am.  from  2d 
Lond.  ed.)  307,  note  b.  And  a  vari- 
ance of  one  day  between  the  date  of  the 
libel  as  set  forth  in  the  complaint  and 
the  date  as  shown  in  the  evidence  is 
not  material  unless  the  defense  is 
thereby  misled.  Thrall  v.  Smiley.  9 
Cal.  529.  And  in  Gates  v.  Bowker,  18 
Vt.  23,  proof  that  publication  alleged 
to  have  been  on  the  sixteenth  of  Feb- 
ruary, A.  D.  1S33,  was  the  year  after- 
ward, was  held  not  to  constitute  a  fatal 
variance,  the  matter  being  mere  allega- 
tion and  not  description. 

Statement  of  Publication  — Generally. — 
In  every  action  for  a  libel,  a  publica- 
tion of  the  libelous  matter  must  be 
distinctly  averred.  Waistel  r.  Holman, 
2  Hall  (N.  Y.)  172.  And  a  complaint 
which  alleges  that  the  libel  was  written 
and  sent  by  mail  to  the  plaintiff,  and 
shows  no  further  publication,  is  bad 
on  demurrer.  Spaits  v.  Poundstone, 
87  Ind.  522.  But  where  the  decla- 
ration alleged  that  the  defendant 
"composed,  wrote,  and  caused  to  be 
composed,  written  and  published,  a 
malicious  and  false  libel  in  the  form 
of  a  letter  addressed  to  Fonda,  Snow  &" 
Doane"  it  was  held  not  indispensable 
to  aver  that  the  letter  was  mailed  or 
sent  to  and  received  by  Fonda,  Snow 
&  Doane,  and  that  they,  or  one  of 
them,  read  or  heard  it  read.  Mc- 
Laughlin V.  Schnellbacher,  65  111.  App. 
50.  And  it  is  not  necessary  to  aver 
in  direct  terms  that  the  libel  was  com- 
municated to  third  persons,  but  it  will 
be  sufficient  to  allege  that  the  defend- 
ant "  published,  and  caused  and  pro- 
cured to  be  published,  a  certain  false, 
scandalous,  malicious  and  defamatory 
libel  addressed  to  the  plaintiff  and  of 
and  concerning  the  plaintiff,"  etc, 
Waistel  v.  Holman,  2  Hall  (N.  Y.)  172. 

In  stating  a  libel,  the  word  "pub- 
lished" is  not  absolutely  necessary, 
and  the  words  "printed  and  caused  to 
be  printed"  have  been  held  sufficient. 
Baldwin  v.  Elphiflston,  2  W.  Bl.  1037. 

In  Foreign  Language. — 1  Where  the 
complaint    alleged    that    the    libelous 


words  were  published  in  a  certain 
newspaper  in  the  German  language 
and  a  large  proportion  of  the  people  of 
the  state  were  Germans,  who  spoke 
and  read  the  German  language,  and 
among  whom  such  paper  had  a  large 
circulation,  it  was  held  that  this  suffi- 
ciently charged  a  publication  of  the 
article  to  persons  who  understood  its 
contents.  Wilson  v.  Noonan,  27  Wis. 
598.  And  where  the  libelous  article 
was  published  in  the  German  language 
and  the  complaint  set  forth  the  article 
in  the  original  and  alleged  that,  being 
translated  into  the  English  language, 
it  "  reads  as  follows,"  setting  out  the 
alleged  translation  in  words  and  fig- 
ures, it  is  a  sufficient  allegation  that 
the  translation  is  correct.  Dr.  Shoop 
Family  Medicine  Co.  v.  Wernich,  95 
Wis.  164. 

Sufficient  Allegations. — A  complaint 
alleging  that  the  defendant  "  did  write, 
print  and  publish,  and  cause  to  be 
written,  printed  and  jJublished  in  a 
certain  newspaper  called,"  etc.,  was 
held  on  demurrer  sufficiently  to  allege 
publication.  Indianapolis  Sun  Co.  v. 
Horrell,  53  Ind.  527. 

Where  the  complaint  alleges  that  the 
libelous  article  was  composed  by  one 
defendant  and  published  by  another 
in  a  newspaper,  it  sufficiently  charges 
both  as  publishers  of  the  article.  Baker 
V.  McClellan,  (Supreme  Ct.)  3  N.  Y. 
Supp,  315. 

Statement  of  Libel — Generally.  —  In  ac- 
tions for  libel,  the  specific  words  pub- 
lished must  be  set  forth,  and  it  is  not 
sufficient  to  allege  merely  their  legal 
effect  or  that  the  publication  was  of  a 
certain  defamatory  tenor  or  import. 
American  Book  Co.  v.  Kingdom  Pub. 
Co.,  71  Minn.  363;  Com.  v.  Harmon,  2 
Gray  (Mass.)  289  (citing  Com,  z/.  Wright, 
I  Cush.  (Mass.)  63);  Battersby  v.  Col- 
lier, 34  N.  Y,  App.  Div.  347;  Whitaker 
V.  Freeman,  i  Dev.  L.  (12  N.  Car,)  270; 
Bagley  v.  Johnston,  4  Rich.  L.  (S.  Car.) 
22;  Runge  V.  Franklin,  72  Tex,  585. 
But  the  degree  of  certainty  with  which 
a  libel  should  be  set  forth  depends 
largely  upon  the  subject-matter,  and 
where  the  ridicule  consists  mainly  in 
ridiculous  postures  and  movements, 
the  use  of  language  somewhat  general 
and  indefinite  is  unavoidable.  Ellis  v. 
Kimball,  16  Pick.  (Mass,)  132.  And 
see  Harris  v.  Lawrence,  i  Tyler  (Vt.) 
156;  Olin  V.  Chipman,  2  Tyler  (Vt.) 
148,  in  which  cases  it  is  intimated  that 
the  plaintiff  can  declare  ''  cuj'us  tenor." 
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Entire  Publication  Unnecessary.  —  It 
is  not  necessary  to  set  out  the  entire 
publication,  unless  by  the  omission  of 
some  portions  a  new  arrangement  is 
produced  and  the  sense  altered.  The 
proper  mode  is  to  show  that  the  se- 
lected parts  are  extracts,  and  if  the 
part  omitted  explains  it  or  renders  it 
harmless  the  defendant  may  have  the 
benefit  of  it  on  the  general  issue.  Weir 
V.  Hoss,  6  Ala.  88 1;  Blethen  v.  Stewart, 
41  Minn.  205;  Culver  v.  Van  Anden,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  375.  But 
a  failure  to  set  out  the  libel  in  full  is, 
by  the  Georgia  practice,  error  in  form 
and  should  be  taken  advantage  of  by  a 
special  demurrer,  as  it  is  amendable. 
White  V.  Parks,  93  Ga.  633. 

Where  the  different  parts  of  a  libel, 
not  following  each  other,  are  set  out 
in  the  same  count,  the  most  correct 
way  is  to  say,  "  in  a  certain  part  of 
which  said  libel  there  was  and  is  con- 
tained *  *  *  and  in  a  certain  other 
part  of  which  said  libel  there  was  and 
is  contained  *  *  *."  Tabart  ?/.  Tipper, 
1  Campb.  350. 

Failure  to  Name  Plaintiff.  —  It  is  not 
a  sufficient  ground  of  demurrer  to  a 
complaint  for  libel  that  the  article  com- 
plained of  does  not  name  the  plaintiff. 
Parker  v.  Raymond,  3  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  343;  Fleischmann 
V.  Bennett,  87  N.  Y.  231. 

Obscene  Words.  —  It  shall  not  be 
necessary  to  set  out  any  obscene  word, 
but  it  shall  be  sufficient  to  state  its 
substance. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

5093- 

Wyoming.  —  Rev.  Stat.  {1887),  §  2480. 

Need  Not  Charge  Crime.  —  It  is  no  ob- 
jection that  the  alleged  libelous  matter 
does  not  charge  a  crime.  Montgomery 
V.  Knox,  23  Fla.  595;  Gall  v.  Larabee, 
60  Iowa  212. 

In  Foreign  Language.  —  In  an  action 
for  a  libel  written  in  a  foreign  language, 
the  plaintiff  must  set  forth  the  libel  in 
the  original,  and  if  he  set  out  only  a 
translation  of  it  the  court  will  arrest 
the  judgment.  Zenobio  v.  Axtell,  6  T. 
R.  162.  But  it  does  not  seem  neces- 
sary, though  usual,  to  give  the  signifi- 
cation of  such  foreign  words  in  the 
declaration,  for  the  court  will  inform 
itself,  by  those  who  understand  the 
language,  what  the  words  mean  in 
English.  2  Saund.  PI.  798.  And  it  is 
safer  not  to  translate  the  words,  for  it 
has  been  held  that  where  the  words  in 
the  foreign  language  were  actionable, 


but  the  translation  into  English  was 
not,  no  action  would  lie.  2  Saund. 
PI.  798. 

But  where  the  libel  is  published  in  a 
foreign  language,  if  the  complaint  does 
not,  besides  the  original  publication, 
give  an  exact  translation  thereof,  but 
only  the  signification  thereof  in  Eng- 
lish, it  must  further  allege  that  the 
persons  to  whom  the  alleged  libel  was 
published  understood  it  in  that. sense. 
Simonsen  v.  Herold  Co.,  6r  Wis.  626. 
See,  however,  Kiene  v.  Ruff,  i  Iowa 
482. 

Variance.  —  A  material  variance  be- 
tween the  substance  of  the  libel  stated 
and  that  proved  is  fatal.  Bell  z'.  Byrne, 
13  East  554;  Cartwright  v.  Wright,  5 
B.  &  Aid.  615,  7  E.  C.  L.  210;  Winter 
V.  Donovan,  8  GilU(Md.)  370;  Whitaker 
V.  Freeman,  i  Dev.  L.  (12  N.  Car.)  270; 
Dawson  v.  Holt,  11  Lea  (Tenn.)  583; 
Harris  v.  Lawrence,  i  Tyler  (Vt.)  156. 
But  when  the  plaintiff  does  not  un- 
dertake to  set  out  the  libel  in  hcec  verba, 
or  according  to  its  tenor,  the  omission 
or  alteration  of  a  letter  which  does  not 
alter  the  meaning  will  not  be  a  variance. 
Weir  ».  Hoss,  6  Ala.  881.  And  although 
the  libel  read  in  evidence  contains  mat- 
ter in  addition  to  that  set  out  in  the 
declaration,  there  is  no  variance  if  the 
additional  part  do  not  alter  the  sense 
of  that  which  is  set  out.  Robinett  v. 
McDonald,  65  Cal.  611;  McCombs  v. 
Tuttle,  5  Blackf.  (Ind.)  431.  And  if 
the  variance  is  held  fatal,  as,  for  ex- 
ample, where  the  inserting  of  "our" 
instead  of  "  the  "  in  a  declaration  was 
held  to  '*  convey  a  different  and  cer- 
tainly more  libelous  meaning  when 
taken  in  connection  with  the  libelous 
context,"  an  amendment  will  be  al- 
lowed to  cure  the  defect.  Olin  v.  Chip- 
man,  2  Tyler  (Vt.)  148.  See  also  Harris 
V.  Lawrence,  i  Tyler  (Vt.)  156. 

Innaendo  —  Office.  —  An  innuendo  is 
only  explanatory  of  some  matter  al- 
ready expressed.  It  serves  to  explain 
words  doubtful  in  their  meaning  or 
which  do  not  in  themselves  show  the 
slander  intended  to  be  conveyed  by 
them.  2  Saund.  PI.  799;  2  Chit.  PI.  (3d 
Am.  from  2d  Lond.  ed.)  308,  note  q; 
Weir  V.  Hoss,  6  Ala.  881;  Maynard  v. 
Firemen's  Fund  Ins.  Co.,  47  Cal.  207; 
Park  V.  Piedmont,  etc.,  L.  Ins.  Co.,  51 
Ga.  510;  McLaughlin  v.  Schnellbacher, 
65  111.  App.  50;  DeArmond  v.  Arm- 
strong, 37  Ind.  35;  Lewis  v.  Soule,  3 
Mich.  514;  Glatzz/.  Thein,  47  Minn.  278; 
Van   Vechten    v.    Hopkins,    5    Johns. 
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<N.  Y.)  21 1 ;  Cooper  v.  Greeley,  r  Den. 
(N.  Y.)  347;  Blaisdell  v.  Raymond,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  446; 
Fleischmann  v.  Bennett,  87  N.  Y.  231; 
Cole  V.  Neustadter,  22  Oregon  191. 

But  an  innuendo  cannot  add  to  or  en- 
large or  change  the  sense  of  previous 
words.  2  Saund.  PI.  799;  2  Chit.  PI. 
(3d  Am.  from  2d  Lond.  ed.)  308,  note  q; 
Weir  V.  Hoss,  6  Ala.  881;  Republican 
Pub.  Co.  V.  Miner,  3  Colo.  App.  568; 
Viedt  V.  Evening  Star  Newspaper  Co., 
19  D.  C.  534;  Park  v.  Piedmont,  etc.,  L. 
Ins.  Co.,  51  Ga.  510;  Ulery  v.  Chicago 
Live  Stock  Exch.,  54  111.  App.  233; 
Emery  v.  Prescott,  54  Me.  389;  Lewis 
V.  Soule,  3  Mich.  514;  Van  Vechten  v. 
Hopkins,  5  Johns.  (N.  Y.)  211;  Arrow 
Steamship  Co.  v.  Bennett,  73  Hun 
(N.  Y.)8i;  Fleischmann  v.  Bennett,  87 
N.  Y.  231;  Cole  V.  Neustadter,  22 
Oregon  191;  Ilackett  v.  Providence 
Telegram  Pub.  Co.,  18  R.  I.  589;  Brad- 
ley V.  Cramer,  59  Wis.  309.  Thus,  the 
words  to  "carry  the  plaintiff  back  to 
Thomaston  where  he  came  from  "  are 
not  in. themselves  actionable,  nor  does 
the  innuendo  that  Thomaston  means 
"the  state  prison  situated  in  the  town 
of  Thomaston,  which  place  is  known  by 
the  name  of  the  town,"  unexplained  by 
introductory  matter,  make  the  words 
actionable.  Emery  v.  Prescott,  54  Me. 
389.  To  make  an  innuendo  of  any 
practical  value,  therefore,  to  the  plain- 
tiff, it  must  coincide  with  the  truth  of 
the  case.  If  it  contains  a  misstatement 
or  a  substantial  amplification  of  the 
real  meaning  of  the  writing  in  question, 
it  might  as  well,  when  the  trial  is 
reached,  be  struck  from  the  record. 
Feder  v.  Herrick,  43  N.  J.  L.  24.  But 
in  Hays  v.  Brierly,  4  Watts  (Pa.)  392,  it 
was  held  that  if  the  libel  used  a  name 
different  from  that  of  the  person  in- 
tended to  be  libeled,  he  may  be  desig- 
nated in  the  declaration  by  an  innuendo 
which  performs  the  office  of  an  aver- 
ment. 

When  Unnecessary.  —  Where  the  pub- 
lication is  libelous  on  its  face,  no  in- 
nuendo is  necessary.  Ala.  Civ.  Code 
(1896),  §  3287;  Republican  Pub.  Co.  v. 
Miner,  3  Colo.  App.  568;  Randall  7>. 
Evening  News  Assoc,  79  Mich.  266; 
Sharpe  v.  Larson,  70  Minn.  209;  You- 
mans  v.  Paine,  86  Hun  (N.  Y.)  479; 
Turton  v.  New  York  Recorder  Co.,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  314;  Tenn. 
Code  (1896),  §  4618.  But  where  there 
is  no  doubt  about  the  meaning  of  the 
language  used  in  the  alleged  libelous 


article,  it  is  immaterial  whether  or  not 
the  innuendo  used  in  counting  upon  it 
slates  correctly  its  meaning,  as  it  will 
be  treated  as  surplusage.  Gabe  v..  Mc- 
Ginnis,  68  Ind.  53S;  Sanford  v.  Row- 
ley, 93  Mich.  119;  Crosswell  v.  Weed, 
25  Wend.  (N.  Y.)  621;  Cooper  v.  Gree- 
ley, I  Den.  (N.  Y.)  347;  Cramer  v. 
Noonan,  4  Wis.  231;  Kraus  v.  Sentinel 
Co.,  60  Wis.  425. 

Failure  to  Punctuate.  —  A  verdict  will 
not  be  set  aside  for  a  failure  to  enclose 
innuendoes  with  parentheses.  Hemp- 
hill V.  HoUey,  4  Minn.  233. 

Sufficient  Innuendo.  —  Where  the  libel 
had  spoken  of  the  plaintiff  as  the  "  filly 
horse,"  an  innuendo  that  the  plaintiff's 
wife  was  meant  was  held  to  be  correct, 
her  name  being  "  Hoss."  Weirz'.  Hoss, 
6  Ala.  881. 

An  averment  that  the  defendant 
"  meant  and  intended  to  convey  "  cer- 
tain ideas  by  certain  words  is  a  suf- 
ficient innuendo,  although  it  would  be 
better  to  aver  in  direct  terms  that  the 
language  was  so  understood  by  the  per- 
sons reading  it.  Chiatovich  v.  Han- 
chett,  88  Fed.   Rep.  873. 

Falsity  of  Words.  —  A  complaint  for 
libel  which  fails  to  allege  that  the  words 
alleged  to  be  libelous  were  false  is  bad 
on  demurrer.  Bottomly  v.  Bottomly, 
80  Md.  159.  And  when  extrinsic  facts 
are  relied  on  to  make  a  publication 
libelous,  it  is  not  enough  to  aver  that 
defendant  published  the  words  falsely 
and  maliciously,  but  it  must  also  ap- 
pear that  the  defendant  had  knowledge 
of  the  extrinsic  facts  at  the  time  of  pub- 
lication. Caldwell  v.  Raymond,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  193. 

A  statement  that  the  words  published 
are  a  libel  is  a  sufficient  allegation  of 
falsity.     Hunt  v.  Bennett,  19  N.  Y.  173. 

Malice. —  Malice  need  be  averred  only 
where  the  publication  will  be  privi- 
leged if  not  in  fact  malicious.  Fry  v. 
Bennett,  5  Sandf.  (N.  Y.)  54;  Purdy  v. 
Carpenter,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  361;  Noonan  v.  Orton.  32  Wis.  106. 

A  statement  that  the  words  published 
are  a  libel  is  a  sufficient  allegation  of 
malice.      Hunt  v.    Bennett,   19  N.   Y. 

173- 

In  Henry  v.  Moberly,  6  Ind.  App.  490, 
where  the  compvlaint  disclosed  that  the 
communication  was  privileged,  it  was 
held  that  an  allegation  that  the  language 
was  false  and  malicious  was  not  suffi- 
cient, but  in  such  cases  the  complaint 
must  further  show  that  the  defendant 
acted  maliciously  in  publishing  it. 
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Intent.  —  The  declaration  need  not 
allege  that  the  defendant  published  the 
libel  intending  to  cause  the  belief 
ascribed  to  it  by  the  innuendo,  as  every 
person  is  intended  to  presume  the 
natural  consequences  of  his  act.  Wil- 
cox V.  Moon,  63  Vt.  481.  But  where 
the  statute  makes  intent  an  ingredient 
of  libel,  intent  must  be  alleged  accord- 
ing to  the  terms  of  the  statute,  and 
where  the  intent  of  the  statute  is 
"  wrongfully  and  wickedly  to  injure" 
and  the  declaration  alleges  that  de- 
fendant "  unlawfully  and  maliciously  " 
intended  to  injure,  it  is  insufficient. 
Ulery  v.  Chicago  Live  Stock  Exch.,  54 
111.  App.  233.  '' 

Privilege.  —  The  complaint  need  not 
aver  that  the  alleged  libelous  publica- 
tion was  not  privileged.  Dixon  v. 
Allen,  69  Cal.  527. 

Special  Damage  —  Generally.  —  Where 
the  publication  is  libelous  per  se,  special 
damage  need  not  be  alleged  or  proved. 
2  Saund.  PI.  800;  2  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  310,  note  y;  Nor- 
folk, etc..  Steamboat  Co.  v.  Davis,  12 
App.  Cas.  (D.  C.)  306;  Montgomery  v. 
Knox,  23  Fla.  595 ;  Call  v.  Larabee,  60 
Iowa  212;  Cincinnati  St.  R.  Co.  v. 
Cincinnati  Daily  Tribune  Co.,  31  Cine. 
L.  Bui.  Ill;  Forke  v.  Homann,  14 
Tex.  Civ.  App.  670;  Young  v.  Sheppard, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  62. 
And  by  statute,  in  Alabama,  words  im- 
puting a  want  of  chastity  of  any 
woman  are  actionable  without  proof 
of  special  damage.  Ala.  Civ.  Code 
(1896),  §  1440.  Under  the  Missouri 
statute,  words  which  involve  the  charge 
of  adultery  are  actionable  without  al- 
leging special  damage.  Stieber  v. 
Wensel,  19  Mo.  513.  And  in  Tennessee 
a  charge  of  adultery  or  fornication  is 
actionable  without  such  proof.  Tenn. 
Code  (1896),  §5155. 

But  where  the  words  are  not  libelous 
per  se,  special  damage  must  be  alleged. 
2  Saund.  PI.  800;  2  Chit.  PI.  (3d  Am. 
from  2d  Lond.  ed.)  310,  note  y;  Salva- 
telli  V.  Ohio,  9  Mo.  App.  155;  Geisler 
V.  Brown,  6  Neb.  254;  Caldwell  v.  Ray- 
mond, 2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
193  {citing  Bennett  v.  Williamson,  4 
Sandf.  (N.  Y.)  60;  Stone,  v.  Cooper,  2 
Den.  (N.  Y.)  299);  Wallace  v.  Bennett, 
I  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)478; 
Fry  V.  McCord,  95  Tenn.  678;  Dun  v. 
Maier,  82  Fed.  Rep.  169. 

Where  the  libel  is  on  the  place  of 
business  and  not  on  the  plainti£f,  the 
complaint  must  contain  an  averment 


of  special  damages.  Kennedy  v.  Press 
Pub.  Co.,  41  Hun  (N.'Y.)  422.  And 
words  relating  merely  to  the  quality  of 
articles  made,  produced,  furnished  or 
sold  by  a  person,  though  false  and 
malicious,  are  not  actionable  without 
an  averment  of  special  damage.  Dool- 
ing  v.  Budget  Pub.  Co.,  144  Mass.  258. 
See  also  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104. 

In  any  case,  however,  the  plaintiff 
cannot  give  evidence  of  any  special 
damage  unless  it  be  alleged  in  the  dec- 
laration or  complaint.  2  Saund.  PI. 
800;  2  Chit.  PI.  (3d  Am.  from  2d  Lond. 
ed.)  310,  note  y;  Holston  v.  Boyle,  46 
Minn.  432;  McDuflf  w.  Detroit  Evening 
Journal  Co.,  84  Mich,  i,  in  which  case 
the  court  said:  "  Whenever  a  plaintiff 
alleges  no  special  damages,  he  is  pre- 
sumed to  rest  content  with  those  dam- 
ages which  are  the  natural  result  of  the 
libelous  publication  upon  his  character 
and  reputation  and  feelings,  without 
proof  of  specific  facts.  He  is  presumed 
to  have  a  good  reputation  and  charac- 
ter. The  damages  he  is  entitled  to  re- 
cover are  the  result  of  the  natural 
injury  to  these  and  to  his  feelings, 
coupled  with  the  malice,  or  want  of 
malice,  with  wh^ch  the  article  was  pub- 
lished. These  the  defendant  is  pre- 
pared to  meet.  He  cannot  be  prepared 
to  meet  special  instances  of  slight, 
avoidance,  loss  of  hospitality  on  the 
part  of  friends  and  acquaintances,  from 
whatever  part  of  the  world  the  plaintiff 
may  choose  to  bring  witnesses  or  to 
testify  himself.  If  plaintiff  desires  to 
recover  for  damages  for  such  special 
injuries,  he  must  allege  them." 

But  an  allegation  of  special  damage 
will  not  make  the  language  actionable 
if  the  words  themselves  are  not  de- 
famatory. Baldwin  v.  Walser,  41  Mo. 
App.  243;  Legg  V.  Dunlevy,  10  Mo. 
App.  461. 

Loss  of  Customers. —  When  the  special 
damage  complained  of  is  a  loss  of 
trade,  a  general  allegation  of  such  loss 
is  sufficient  in  ordinary  cases.  Landon 
V.  Watkins,  6r  Minn.  137;  Trenton 
Mut.  L.,  etc.,  Ins.  Co.  v.  Perrine,  23 
N.  J.  L.  402;  Moore  v.  Rolin,  89  Va. 
107.  And  an  averment  that  certain 
persons,  naming  them,  were  induced 
to  discontinue  dealings  with  plaintiff, 
whereby  he  was  damaged  in  a  sum 
named,  is  a  sufficient  allegation  of 
damages  without  stating  the  purchases 
of  each  individual,  or  how  much  plain- 
tiff would  have  received  in  profit  in  the 
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aggregate  but  for  the  libel.  Chiatovich 
V.  Hanchett,  88  Fed.  Rep.  873. 

But  where  the  only  special  damage 
claimed  is  for  the  loss  of  customers, 
and  no  names  of  customers  are  pleaded, 
there  can  be  no  proof  of  the  loss  of 
particular  customers.  Reusch  v.  Ro- 
anoke Cold  Storage  Co.,  91  Va.  534. 
And  where  the  complaint  contains  an 
averment  that  the  plaintiff  has  lost 
many  sales  and  profits  which  it  would 
have  made  but  for  the  alleged  libel,  the 
court  may  order  a  bill  of  particulars 
showing  specifically  all  such  sales  and 
profits,  with  the  names  and  places  of 
business  of  those  whose  custom  has 
been  lost,  and  the  dates  and  amounts 
of  any  transactions  the  benefit  of  which 
the  plaintiff  has  lost  through  the  al- 
leged libel.  American  Multiple  Fabric 
Co.  V.  Eureka  F.  Hose  Co.,  18  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  70. 

Loss  of  Contributors  to  Charitable  In- 
stitution. —  Where  a  charitable  corpo- 
ration brought  an  action  for  libel, 
alleging  as  damages  that  by  reason  of 
the  publication  persons,  who  other- 
wise would  have  done  so,  had  ceased 
or  refused  to  make  donations  to  it,  it 
is  a  proper  case  for  the  court  to 
order  the  plaintiff  to  furnish  a  bill 
of  particulars  stating  the  names  of  the 
persons  who,  by  reason  of  the  matters 
alleged  in  the  complaint,  had  ceased  or 
refused  to  make  contributions  to  or  for 
the  benefit  of  the  plaintiff.  New  York 
Infant  Asylum  v.  Roosevelt,  35  Hun 
(N.  Y.)  501. 

Loss  of  Employment.  — Where  the  de- 
fendant alleged  by  way  of  special 
damage  that  he  had  been  refused 
employment  by  certain  railway  com- 
panies, not  giving  their  names  or  cir- 
cumstances, it  was  held  that  the 
allegation  was  sufficient  on  general 
demurrer.  Missouri  Pac.  R.  Co.  v. 
Richmond,  73  Tex.  568. 

But  in  Kansas  City,  etc.,  R.  Co.  v. 
Delaney,  (Tenn.  1899)  52  S.  W.  Rep.  151, 
it  was  held  that  an  allegation  "  that 
plaintiff  has  been  greatly  injured  in  his 
business,  he  has  been  unable  to  obtain 
employment,  he  has  been  deprived  of 
the  right  to  follow  the  vocation  of  his 
choice,  to  his  great  damage,  %ro,ooo" 
was  not  a  proper  statement  of  special 
damage. 

Insufficient  Allegations.  — An  allega- 
tion that  "  such  false  and  libelous 
publication  greatly  injured  and  dam- 
aged the  plaintiff"  is  not  a  sufficient 
allegation  of  special  damages.     Wood- 


ruff V.  Bradstreet  Co.,  35  Hun  (N.  Y.) 
16. 

Separate  (k)iints.  —  All  the  words 
written  at  any  one  time  may  be  con- 
tained in  one  count,  but  where  there 
are  publications  at  different  times,  each 
publication  must  be  contained  in  a 
separate  count.  Sweeney  v.  Baker,  13 
W.  Va.  158. 

In  Cheetham  v.  Tillotson,  5  Johns. 
(N.  Y.)  430,  the  court  said:  "A  person 
may  be  libeled  more  than  once  in  the 
same  publication.  In  declaring  on  a 
libel,  so  much  of  the  libelous  matter  as 
the  plaintiff  chooses  to  select  may  be 
counted  on.  If  the  declaration  states 
the  whole  libel,  then  there  is  necessarily 
but  one  count;  but  if,  after  selecting  a 
part  and  setting  it  forth  as  libelous,  he 
then  proceeds  to  select  another  part,  as 
distinctly  libelous,  it  appears,  from  his 
own  showing,  that  he  alleges  himself 
to  be  twice  libeled." 

Charter  of  Corporation.  —  In  an  action 
by  a  foreign  corporation  for  an  alleged 
libel,  the  charter  of  the  plaintiff  should 
be  set  out  at  length,  in  order  that  it 
may  be  seen  whether  or  not  the  pub- 
lication was  false  in  stating  the  mode 
in  which  the  charter  authorized  the 
business  of  the  company  to  be  done 
and  which  was  the  subject  of  the  criti- 
cism which  constituted  the  alleged 
libel,  and  the  charter  cannot  be  treated 
as  properly  pleaded  when  only  brought 
before  the  court  as  a  part  of  the  alleged 
libelous  publication.  Hahnemannian 
L.  Ins.  Co.  V.  Beebe,  48  111.  87. 

Precedent. —  In  Frazier  v.  Felton,  i 
Hawks  (8  N.  Car.)  231,  the  declaration 
was  as  follows,  to  wit: 

''Superior  Court  of  Law,  September 
Term,  a.  d.  18/9. 

Hertford  County,  ss.  — James  Frazier 
complains  of  Boon  Felton  and  his 
wife  Eliza  Felton^  in  custody,  etc.,  of 
a  plea  of  trespass  on  the  case,  etc. 
For  that  whereas  the  saXA  James  now  is 
a  just,  moral,  temperate  and  well- 
behaved  man  and  citizen  of  the  State, 
and  as  such  hath  always  conducted 
himself,  and  until  the  committing  of 
the  several  grievances  by  the  said  Boon 
and  his  wife  Eliza,  as  hereinafter 
mentioned,  was  alway  reputed  and 
esteemed  by  all  his  neighbors  and 
other  good  and  worthy  citizens  to  whom 
he  was  in  any  wise  known,  to  be  a  per- 
son of  good  name,  fame  and  credit: 
and  whereas  also  the  said  James  hath 
not  ever  been  guilty,  nor  until  the 
committing  of  the  several  grievances 
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Form  No.  12975. 
(Precedent  in  Schulze  v.  Jalonick,  14  Tex.  Civ.  App.  657.)* 


by  the  said  defendants  as  hereinafter 
mentioned,  been  suspected  to  have  been 
guilty,  of  the  offenses  and  intemperate 
misconduct  hereinafter  mentioned  to 
have  been  charged  upon  and  imputed  to 
the  s?L\di  James,  or  of  any  other  such  mis- 
conduct and  infamous  manner  of  liv- 
ing: by  means  of  which  said  premises, 
he  the  said  James,  before  the  commit- 
ting of  the  said  several  grievances  by 
the  said  defendants,  had  deservedly 
obtained  the  good  opinion  and  credit 
of  all  his  neighbors,  and  other  good 
and  worthy  citizens  to  whom  he  was 
known.  Yet  the  said  defendants,  well 
knowing  the  premises  and  greatly 
envying  the  happy  state  and  condition 
of  the  said  James,  and  contriving  and 
wickedly  and  maliciously  intending 
and  combining  together  to  injure  the 
ss\A  James  \ii  his  good  name,  fame  and 
credit,  and  to  bring  him  into  public 
scandal,  infamy,  disgrace  and  contempt 
with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  citizens  to 
whom  he  was  known,  and  to  cause  it 
to  be  believed  that  he  the  said  James 
was  a  common  sot  and  habitual  drunk- 
ard, and  with  intent  to  vex,  harass,  and 
bring  him,  the  said  James,  into  con- 
tempt and  disgrace  as  aforesaid,  the 
said  Eliza  Felton,  wife  of  the  said  Boon, 
on  the  20th  day  of  July,  A.  D.  1879,  at 
Hertford  aforesaid,  falsely,  wickedly 
and  maliciously  did  compose  and  pub- 
lish and  cause  and  procure  to  be 
published  of  and  concerning  the  said 
James,  a  certain  false,  scandalous, 
malicious  and  defamatory  libel,  con- 
taining amongst  other  things,  the 
false,  scandalous,  malicious  defama- 
tory and  libelous  matter  following, 
of  and  concerning  the  said  James, 
that  is  to  say:  '  His  father'  (speaking 
of  John  H.  Frazier,  and  meaning  the 
ssiid.  James)  '  has  given  so  much  way  to 
the  pleasures  of  Bacchus,  that  the  old 
man  is  at  all  times  utterly  unqualified 
for  business  '  (meaning,  and  intending 
to  have  it  believed,  that  he  the  said 
James  was  a  common  sot  and  habitual 
drunkard  and  thereby  incapacitated 
for  business). 

And  the  said  James  funher  saith, 
that  the  said  Boon  and  his  wife  Eliza, 
further  contriving  and  intending  as 
aforesaid,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid, 
falsely,     wickedly     and    maliciously, 


wrongfully  and  unjustly,  did  compose 
and  publish,  and  cause  and  procure  to 
be  published,  a  certain  other  false, 
scandalous,  malicious  and  defamatory 
libel,  of  and  concerning  the  sdiid  James, 
containing  amongst  other  things,  cer- 
tain other  false,  scandalous,  defamatory 
and  libelous  matters  of  and  concerning 
the  said  James,  as  follows,  that  is  to 
say:  '  His  father'  (speaking  of  yi;A«  H. 
Frazier  and  meaning  the  said  James) 
has  given  so  much  way  to  the  pleasures 
of  Bacchus,  that  the  old  man  '(meaning 
the  s&iA James)  'is  at  all  times  utterly 
unqualified  for  business  '(meaning,  and 
intending  thereby  to  have  it  believed 
and  understood,  that  the  said  James 
was  a  common  sot  and  habitual  drunk- 
ard); by  means  of  the  committing  of 
which  said  several  grievances  by  the 
said  Boon  and  his  wife  Eliza  as  afore- 
said, he  the  said  James  hath  been  and 
is  greatly  injured  in  his  said  good 
name  and  reputation,  and  brought  into 
public  scandal,  infamy  and  disgrace 
with  and  among  his  neighbors  and 
other  good  and  worthy  citizens  to 
whom  the  falsity  of  the  said  charge 
was  unknown,  and  who  thence  have 
believed  him  to  be  an  habitual  drunkard 
and  sot,  unfit  for  business  and  unquali- 
fied for  the  usual  intercourse  of  social 
life;  wherefore  the  said  James  saith  he 
he  is  injured,  and  has  sustained  dam- 
age to  the  value  of  three  thousand  dol- 
lars, and  therefore  he  brings  suit,  etc." 

Judgment  was  rendered  upon  the 
second  count  in  favor  of  the  plaintiff. 
It  was  held  that  the  words  in  that  count, 
as  follows,  "  further  contriving  and 
intending  as  aforesaid,"  connected  the 
introductory  averments  in  the  first  count 
with  the  second  count,  and  therefore 
made  a  repetition  of  them  unnecessary. 

1.  Under  instructions  of  the  court, 
the  jury  returned  a  verdict  for  the  de- 
fendant,  upon  which  judgment  was 
rendered  for  defendant;  but  this  judg- 
ment was  reversed  on  appeal,  the  ap- 
pellate court  holding  that  the  petition 
was  sufi&cient  to  authorize  the  admission 
of  evidence  to  show  that  the  reference 
in  the  ratings  was  to  the  plaintiff  and 
that  the  meaning  of  the  words  was  to 
charge  him  with  keeping  an  establish- 
ment for  the  unlawful  sale  of  liquors. 

See,  generally,  supra,  note  i,  p.  344, 

Precedent.  —  See  also  a  similar  form 
in  Tray  nor  v.  Sielaff,  62  Minn.  420. 
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[(^Commencing  as  in  Form  No.  593j^y\^  that  plaintiff  has  always  been, 
and  is  now,  an  honest  and  law-abiding  citizen,  and  has  always  up  to 
about  tht  30th  day  of  y««^,  iZ92,  borne  a  good  reputation  as  such 
amongst  all  the  good  people  of  Hays  County,  Texas,  where  he  was 
and  is  widely  and  generally  known.  That  the  defendants,  well  know- 
ing the  premises,  contriving  and  designing  to  injure  and  destroy 
plaintiff's  good  name,  as  aforesaid,  and  to  vex,  harass,  and  annoy  him 
in  mind,  and  put  him  in  fear  and  apprehension  of  criminal  prosecu- 
tion, knowingly,  intentionally  and  without  probable  cause,  did  falsely 
and  unlawfully,  on  or  about  the  30th  day  ol  June,  i892,  in  the  county 
of  Hays,  aforesaid,  print,  publish,  utter  and  circulate,  in  a  certain 
pamphlet,  a  copy  of  which  is  attached  hereto  and  made  a  part  hereof, 
marked  Exhibit  "vi,"  entitled  '■''Vol.  80.  Advisory  Rates  for  San 
Marcos,  Texas  (^Second  Class),  June  30,  1892, "  of  and  concerning  the 
plaintiff,  the  following  false,  slanderous  and  defamatory  words,  to- 
wit:^  "  Map  No. — ,  Block  13,  South  Side  Square,  Owner,  Ah'in  Schulse" 
(meaning  this  plaintiff),  *' Occupancy,  Blind  Tiger.  Stories  i.  Class 
B.  Gr."  (meaning  ground)  "Floor,  Oc."  (meaning  occupied). 
"  Rates.  Bldg."  (meaning  building)  '^2.50,  Cont."  (meaning  con- 
tents) *'2.25,"  meaning  thereby  and  charging  plaintiff  with  the 
immoral  and  criminal  offense  of  keeping  a  place  in  which  intoxi- 
cating liquors  were  sold  by  device,  whereby  he,  plaintiff,  delivering 
same,  was  concealed  from  persons  buying,  and  to  whom  the  same 
was  delivered,  in  his  one-story  building,  Block  No.  13,  on  the  south 
side  of  Court  House  Square  in  San  Marcos,  Texas,  where  the  sale  of 
intoxicating  liquors  was  prohibited  by  the  laws  of  the  State,  which 
defendants  then  and  there  knew  was  false,  slanderous  and  untrue, 
concerning  plaintiff,  whereby  plaintiff's  good  name,  credit  and  repu- 
tation as  an  honest  man  and  law-abiding  citizen,  amongst  the  good 
people  of  Hays  County  aforesaid,  has  been  greatly  impaired  and 
injured,  and  his  peace  of  mind  greatly  disturbed,  and  his  feelings 
greatly  vexed,  harassed  and  annoyed,  causing  him  great  mental 
suffering  and  distress,  and  serious  apprehension  of  criminal  prosecu- 
tion, to  his  damage  Jive  thousand  dollars. 

And  plaintiff  further  alleges  that  the  defendants,  unlawfully  and 
wrongfully,  intentionally  and  maliciously,  contriving  and  designing 
to  injure,  slander  and  defame  plaintiff  as  aforesaid,  and  to  destroy  his 
good  credit  and  good  name  as  an  honest  and  law-abiding  citizen  as 
aforesaid,  amongst  the  good  people  of  Hays  County  as  aforesaid,  and 
to  vex,  harass,  annoy  and  distress  plaintiff  in  his  mind  and  feelings 

1.  The  matter  to  be  supplied  within  115.  But  it  is  not  necessary  to  charac- 
[]  will  not  be  found  in  the  reported  case,     terize  the  suit  as  for  libel.     Bradstreet 

2.  Statement    of  Libel.  —  Where    the     Co.  v.  Gill,  72  Tex.  115. 

libel   consists    of   reporting    plaintiff's  A     petition     against     a     mercantile 

name  in  blank  in  a  commercial  rating,  agency,  alleging  that  plaintiff  waspub- 

which  means  that  the  plaintiff  is  not  in  lished  as  a  dishonest  man  who  would 

good  standing,  this  should  be  alleged  in  not  pay  his  debts,  and   characterizing 

the  complaint  with  the   necessary  ex-  such  statements  as  false  and  malicious 

planation,  and  a  complaint   which  at-  and  published  for  the  purpose    of  in- 

tempts  to  give  the  meaning  of  the  libel  juring  plaintiff,  is  good  on  general  de- 

without  alleging  what  it  is,  is  demur-  murrer.     Brown    v.    Durham,    3   Tex. 

rable.     Bradstreet  Co.  v.  Gill,  72  Tex.  Civ.  App.  244. 
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as  aforesaid,  and  create  in  him  serious  apprehension  of  criminal 
prosecution,  did,  on  or  about  the  SOth  dzy  oi  June,  xZ92,  maliciously, 
knowingly,  wilfully  and  without  probable  cause,  falsely  and  unlaw- 
fully, in  the  county  of  Hays  aforesaid,  of  and  concerning  plaintiff, 
print,  publish,  utter  and  circulate  a  certain  pamphlet,  the  same  hereto 
attached,  entitled  ^^  Vol.  80.  Advisory  Rates  for  San  Marcos,  Texas 
(^Second Class),  June  30,  1892,"  of  and  concerning  plaintiff,  the  follow- 
ing false,  slanderous  and  defamatory  words,  to-wit:  "Map  No.  — , 
Block  13,  South  Side  Square,  Owner,  Alvt'n  Schulze"  (meaning  this 
plaintiff),  "Occupancy,  Blind  Tiger.  Stories  1.  Class  B.  Gr." 
(meaning  ground)  "Floor,  Oc."  (meaning  occupied).  "Rates.  Bldg.'* 
(meaning  building)  '■'■2.50,  Cont."  (meaning  contents)  '■'■2.25,"  mean- 
ing and  thereby  charging  plaintiff  with  the  immoral  and  criminal 
offense  of  keeping  a  place  in  which  intoxicating  liquors  were  sold  by 
device,  whereby  he,  plaintiff,  delivering  same,  was  concealed  from 
persons  buying,  and  to  whom  the  same  was  delivered,  in  his  one- 
story  building.  Block  13,  on  the  south  side  of  Court  House  Square  in 
San  Marcos,  Texas,  where  the  sale  of  intoxicating  liquors  was  pro- 
hibited by  the  laws  of  the  State,  which  defendants  then  and  there 
knew  was  false,  slanderous  and  untrue  concerning  plaintiff,  whereby 
plaintiff's  good  name,  credit  and  reputation  as  an  honest  man  and 
law-abiding  citizen,  amongst  the  good  people  of  Hays  County  as 
aforesaid,  has  been  greatly  impaired  and  injured,  and  his  peace  of 
mind  greatly  disturbed,  and  his  feelings  greatly  vexed,  harassed  and 
annoyed,  causing  him  great  mental  suffering  and  distress,  and  serious 
apprehension  of  criminal  prosecution,  wherefore  plaintiff  is  entitled 
to  exemplary  and  vindictive  damages  in  the  further  sum  of,  to-wit, 
five  thousand  dollars. 

Plaintiff,  therefore,  sues  and  prays  citation  to  defendants  according 
to  law,  to  answer  this  petition,  and  that  he  have  judgment  for  his 
damages  aforesaid,  and  for  costs,  and  for  all  relief,  general  and 
special,  to  which  he  may  be  entitled  in  law  and  equity,  and  as  in  duty 
bound,  etc. 

\(^Signature  as  in  Form  No.  593 Jf?^ 

b.  Libel  Published  in  Legral  Proceedings.* 
(1)  Charging  Crime. 

1.  The  matter  to  be  supplied  within  Want  of  Probable  Cause.  —  An  aver- 
{  ]  will  not  be  found  in  the  reported  case,  ment  that  the  alleged  defamatory  words 

2.  Sequisites  of  Complaint,  Declaration,  were  irrelevant  and  were  used  "  with- 
•tc.  —  Generally.  —  See  supra,  note  i,  p.  out  justifiable  cause  or  excuse  "  is  not 
344.  equivalent  to  an  allegation  of  want  of 

Malice. —  Words  written  in  the  course  probable  or  reasonable  cause.  Lawson 
of  a  judicial  proceeding,  by  the  court,  v.  Hicks,  38  Ala.  279.  But  it  was  held 
the  parties  or  the  counsel,  if  relevant,  not  necessary  to  aver  a  want  of  proba- 
will  not  support  an  action  for  defama-  ble  cause  in  Purdy  v.  Carpenter,  6 
tion,  nor  where  irrelevant,  if  the  writer  How.  Pr.  (N.  Y.  Supreme  Ct.)  361. 
believe  that  they  were  relevant,  or  had  Precedent.  —  For  the  form  of  a  dec- 
reasonable  or  probably  cause  so  to  be-  laration  in  an  action  for  libel,  charging 
lieve,  nor  in  any  case  without  proof  of  the  plaintiff  with  adultery,  and  pub- 
actual  malice.  Lawson  v.  Hicks,  38  lished  in  a  bill  in  equity,  sec  Torrey  z'. 
Ala.  279.  Field,  10  Vt.  353. 
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(a)  In  Complaint  to  Police  Commissioners. 
Form  No.  x  2  9  7  6 . 

(Precedent  in  Dennehy  v.  O'Connell,  66  Conn.  176.)* 
[(Commencing  as  in  Form  No.  5912.  )]2 

1.  The  plaintiff  is  and  for  more  than  three  years  last  past  has  been, 
a  policeman  under  the  police  department  of  the  city  of  New  Haven. 

2.  On  February  6th.  iB90,  the  defendant  published  in  certain  charges 
preferred  by  him  against  the  plaintiff  before  the  board  of  police  com- 
missioners of  the  city  of  New  Haven,  in  a  certain  written  document 
purporting  to  be  charges  against  the  plaintiff,  and  addressed  and 
delivered  to  the  board  of  police  commissioners  of  the  city  of  New 
Haven,  the  following  words  concerning  the  plaintiff: 

"  One  Jeremiah  Dennehy  and  one  John  Roche,  then  and  now  police- 
men of  said  city,  testified  at  said  trial "  (meaning  a  certain  trial  had 
in  the  Court  of  Common  Pleas,  Criminal  Side,  held  at  New  Haven,  on 
November  8,  iS89,  wherein  the  defendant  was  charged  with  unlawfully 
selling  liquors  at  No.  227  Chapel  Street  in  said  city  of  Neiv  Haven,  on 
Sunday,  the  20th  day  of  October,  1 S89)  "  that  they  entered  said  prem- 
ises on  Sunday,  about  four  o'clock  in  the  afternoon,  atid  found  a  pipe 
with  faucet  connected  therewith  in  a  certain  bedroom,  and  sa\d  Den- 
nehy testified  that  he  drew  beer  from  said  faucet.  All  of  said  testi- 
mony was  false  and  known  by  both  said  policemen  to  be  untrue: "  a 
copy  of  said  written  document  containing  said  publication  being  the 
Exhibit  A  now  on  file  in  this  cause. 

3.  The  defendant  meant  thereby  that  the  plaintiff  had  willfully  and 
deliberately  committed  perjury  in  so  testifying  in  said  Courts?/"  Com- 
mon Pleas. 

4.  Said  publication  was  false  and  malicious,  and  was  known  by  the 
defendant  to  be  untrue,  and  was  published  by  the  defendant  with  the 
deliberate  purpose  and  intention  of  injuring  the  plaintiff,  and  causing 
his  dismissal  from  said  police  department. 

The  plaintiff  claims  fifteen  thousand  {^15,000)  dollars  damages. 
[{Concluding  as  in  Form  No.  5912.y^ 

(Jf)  In  Cross-interrogatories. 

Form  No.  12977. 

(Precedent  in  Lawson  v.  Hicks,  38  Ala.  281.)* 

[{Title  of  court  and  cause  as  in  Form  No.  6907. y\^ 

Plaintiff  claims'of  defendant  the  sum  of  twenty  thousand  doWars,  as 
damages  for  falsely  and  maliciously  publishing  of  and  concerning  him, 
the  said  plaintiff,  in  some  cross- interrogatories  filed  by  said  defend- 

1.  A  demurrer  to  the  complaint  "be-  and  'with  the  deliberate  purpose  and 

cause  it  appears  upon  the  face  of  the  intention  of  injuring  the  plaintiff  and 

record  in  this  case  that  the  writing  de-  causing  his  dismissal  from  the  police 

clared  upon  was  a  privileged  comma-  department,'  it  is  clearly  actionable." 

nication"   was   overruled.     The   court  See,  generally,  j«/rfl,  note  2,  p.  354, 

said:    "The   article   published   by  the  2.  The  matter  to  be  supplied  within 

defendant  might  have  been  privileged  []  will  not  be  found  in  the  reported  case, 

if    made    without    malice.      As    it    is  3.  See,  generally,   supra,  note  2,  p. 

charged  to  have  been  made  with  malice,  354. 
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ant,  in  his  own  hand-writing,  in  a  case  pending  in  the  circuit  court 
of  Macon  county,  in  which  the  said  plaintiff  in  this  suit  was  plaintiff, 
and  the  said  defendant  was  defendant,  to  one  J.  K.  Lamb,  a  witness 
to  whom  interrogatories  had  been  filed  by  the  said  plaintiff,  among 
other  false  matters,  the  following  false,  scandalous,  and  defamatory 
matter,  with  the  intent  to  defame  the  said  plaintiff;  that  is  to  say, 
the  said  defendant,  in  crossing  the  said  interrogatories  to  the  said 
witness  Lamb,  did  falsely,  maliciously,  and  with  the  intent  to  defame 
the  said  plaintiff,  write  and  publish  to  the  said  witness,  y.  K.  Lamb, 
among  other  matter,  the  false,  scandalous,  malicious,  and  defamatory 
words  following,  to  wit:  "If,  in  answer  to  the  direct  interrogato- 
ries, you  should  state  that  you  heard  defendant  say  anything  about 
hogs,  or  upon  the  subject  of  Hicks,  state  fully,  and  whether  defendant 
said  anything  about  the  hog  that  Hicks  was  found  in  possession  of, 
belonging  to  the  defendant,  and,  when  he  was  caught  with  the  hog, 
pretended  that  he  had  bought  the  hog  of  Thomas  Hazard;  but  that 
Hazard,  unlike  the  negro  for  the  sake  of  the  credubility  (?)  of  his 
young  mistress,  refused  to  take  it  upon  himself.  If  anything  on  the 
subject  of  Hicks,  state  whether  defendant  said  anything  about  the 
cotton  that  Cary  said  Hicks  stole,  or  about  the  charge  of  theft  by 
Cook  against  Hicks;  anything  about  the  money  belonging  to  Dr. 
Battle,  which  Hicks  tried  to  hold  in  his  weasel,  under  the  pretense 
that  it  was  burned  in  his  house  by  the  Indians;  but  that  Dr.  Battle, 
never  dreaming  that  Hicks  was  so  indifferent  about  money  as  to 
leave  it  purposely  in  his  house  to  be  burned  by  the  Indians,  made 
Hicks  fork  it  over;  anything  about  Hicks  being  shot  at  by  the 
Indians  about  the  same  time,  and  the  ball  passing  so  close  to  his 
mouth  that  it  knocked  out  two  of  his  front  teeth,  and  that  he  placed 
them  back  with  his  fingers,  and  they  grew  fast  again;  anything 
about  Hicks  having  worn  some  of  Allen  Ashburns  old  clothes  (an 

old  deceased  character,  having ,  or  something  worse),  having 

taken  the  clothes  for  Ashburn's  board,  and  having  subsequently  sworn 
upon  the  stand,  in  the  town  of  Tuskegee,  in  one  of  the  courts  of  justice, 
that  he  never  charged  anything  for  board,  but  that  Ashburn  and  Cox 
had  complimented  him  with  a  little  something,  (Wonder  if  that 
'little  something' was  old  clothes?)  Anything  about -^/V>^^  having 
attempted  to  assassinate  defendant,  at  defendant's  own  house,  in  the 
night-time,  by  trying  to  shoot  defendant  through  the  window  while 
he  was  lying  on  his  bed;  anything  about  the  Evans'  having  said  that 
Hicks,  about  the  time  of  his  early  settlement  in  Macon  county, 
murdered  one  of  his  negroes,  after  taking  him  out  of  jail,  before  he 
got  him  home;  anything  about  the  Indians  that  Hicks  boasted  of 
having  charged  his  horse  on,  and  sinking  him  in  a  mud-hole;  any- 
thing about  what  some  of  Hicks'  neighbors  say  about  the  miraculous 
disappearance  of  a  little  boy  that  was  living  with  Hicks,  by  the  name 
of  Fair,  after  some  difficulty  between  the  lad  and  Hicks,  and  that 
nothing  had  ever  since  been  seen  or  heard  of  the  lad,  except  that 
some  persons  found  his  hat  in  Conecuh  swamp;  anything  about  Hicks 
mounting  the  gate-post,  and  crowing  every  time  he  heard  one  of 
Parson  Moulton's  Shanghai  chickens  crow;  anything  about  Blackman 
having  said,  that  Hicks  told  him,  on  the  way  from  Tuskegee,  that  he 
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would  whip  defendant,  if  he  had  not  a  wife,  before  he  left  town  that 
day.     Keep  the  peace  and  declare  fully." 

And  the  said  plaintiff  avers,  that  by  asking  the  said  questions  of  the 
said  witness,  and  by  writing  down  and  publishing  the  same,  the  said 
defendant  meant  and  intended  falsely  and  maliciously  to  charge  the 
said  plaintiff  with  the  several  crimes  therein  named  or  indicated, 
and  to  hold  plaintiff  up  to  scandal  and  disgrace,  and  was  so  under- 
stood; and  the  said  plaintiff  further  avers,  that  said  matters  above 
alleged  are  false  and  defamatory,  and  were  wholly  irrelevant  and 
improper,  impertinent  and  immaterial  to  the  issue  joined  between 
the  parties  to  said  suit,  and  were  improper,  false,  and  malicious,  and 
were  inserted,  written,  and  put  in  said  cross-interogatories  without 
[reasonable  or  probable  cause],^  and  with  the  intent  on  the  part  of 
said  defendant  to  defame  the  said  plaintiff. 

\{Signature  as  in  Form  No.  5901^)^ 

(^)  In  Declaration. 

Form  No.  12978. 
(Precedent  in  McLaughlin  v.  Cowley,  127  Mass.  316.)* 

^Title  of  court  and  cause  as  in  Form  No.  691^.)^ 

And  the  plaintiff  further  says,  that  the  said  defendant  made  and 
published  and  filed  and  caused  to  be  filed  in  the  office  of  the  clerk  of 
the  Supreme  Judicial  Court  in  and  for  the  county  of  Suffolk,  and  made 
a  matter  of  public  record  in  said  court,  a  false  and  malicious  libel 
concerning  the  plaintiff,  a  copy  of  which  is  hereto  annexed,  and 
therein  falsely  and  maliciously  charged  the  plaintiff  with  the  crime  of 
murder,  in  the  words  following;  to  wit,  "  and  well  knew  that  said 
AfcLaug^in"  (meaning  the  plaintiff)  "caused  to  be  put  to  death, 
immediately  after  its  birth,  an  illegitimate  child  born  to  him  "  (mean- 
ing the  plaintiff)  "by  one  Sarah  Clark,  of  said  Newton;  "  and  by  the 
same  words  falsely  and  maliciously  accused  the  plaintiff  of  the  crime 
of  adultery  by  thus  charging  that  an  illegitimate  child  was  born  to 
the  plaintiff  by  one  Sarah  Clark,  the  plaintiff  being  a  married  man 
and  having  a  lawful  wife  alive,  other  than  the  said  Sarah  Clark;  and 
the  defendant,  in  said  libellous  paper,  falsely  and  maliciously  accused 
the  plaintiff  of  said  crimes  of  murder  and  adultery,  and  other  crimes 
and  felonies;  and  the  plaintiff  avers  that  said  libellous  paper  was 
made  and  published  and  filed  as  aforesaid  by  the  defendant,  of  his 
express  malice  and  without  color  for  making  said  imputations,  and 
with  a  design  to  defame  and  slander  the  plaintiff. 

{{Signature  as  in  Form  No.  6942.)]^ 

1.  The  words  "justifiable   cause  or  (the   complaint)    "contained   an   aver- 

excuse "   were  used   in  the  complaint  ment    of    a    want    of    reasonable     or 

instead  of  the  words  enclosed   by  [  ].  probable  cause.     It  avers  the  want  of 

The   words    "reasonable   or   probable  'justifiable  cause  or  excuse.'     This  is 

cause"  have  been  inserted  to  meet  the  not   equivalent  to  that  which  the  law 

objection  of  the  supreme  court,  which  requires." 

held,  on  appeal  from  a  decision  of  the  2.  The  matter  to  be  supplied  within 

circuit    court    sustaining   a   demurrer  [  ]  will  not  be  found  in  the   reported 

to  the   complaint,    that   the   demurrer  case. 

"  would    be   properly  overruled  if  it "  3.  This  is   the  second  count  of  the 
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(2)  Charging  Insanity. 
Form  No.  12979. 

(Precedent  in  Perkins  v.  Mitchell,  31  Barb.  (N.  Y.)  462.)' 

[(^Commencing  as  in  Form  No.  5926. y\^ 

First.  That  at  the  times  hereinafter  mentioned,  and  for  some  time 
previous  thereto,  the  plaintiff  was  a  resident  of  the  city  of  Brooklyn, 
and  was  engaged  in  the  business  of  commission  merchant  and  ship 
chandler,  at  No.  39  South  street,  in  the  city  of  New  York,  and  was 
deriving  profits  and  emoluments  therefrom,  for  the  support  of  him- 
self and  his  family. 

Second.  That  on  or  about  the  JfJh  day  of  December,  iS58,  at  the  city 
of  Brooklyn  aforesaid,  the  said  defendant,  well  knowing  the  premises, 
published  a  certain  false,  malicious  and  defamatory  libel  of  and  con- 
cerning this  plaintiff,  in  the  words  and  figures  following,  to  wit: 

"  City  of  Brooklyn,  County  of  Kings,  ss.  We,  Chauncey  L.  Mitchell, 
M.D.,  and  William  H.  Dudley,  M.D.,  of  the  city  of  Brooklyn,  in  said 
county,  physicians,  duly  licensed  to  practice  as  such,  according  to  the 
laws  of  the  state  of  New  York,  do  certify  that  we  have  examined  into 
and  are  acquainted  with  the  state  of  health  and  mental  condition  of 
Joseph  Perkins  "  (this  plaintiff  meaning)  "of  the  city  of  Brooklyn,  in 
said  county,  and  that  he  "  (this  plaintiff  meaning)  **  is,  in  our  opinion, 
insane,  and  a  fit  person  to  be  sent  to  the  lunatic  asylum. 

Dated  December  J^,  iS58. 

(Signed)         Chauncey  L.  Mitchell,  M.D. 
William  H.  Dudley,  M.D." 

'*  County  of  Kings,  ss.  Chauncey  L.  Mitchell,  of  the  city  of  Brook- 
lyn, in  said  county,  being  duly  sworn,  says,  that  he  is  acquainted  with 
Joseph  Perkins,  of  said  city  "  (the  plaintiff  meaning),  "and  that  he  is  dis- 
ordered in  his  senses,  and  has  been  so  for  some  time  past;  and  that 
he"  (the  plaintiff  meaning)  "is,  in  this  deponent's  best  judgment  and 
belief,  so  disordered  in  his  senses  as  to  endanger  the  persons  of  other 
people,  if  left  unrestrained,  and  that  it  is  dangerous  to  permit  him" 
(this  plaintiff  meaning)  "  longer  to  go  at  large. 

(Signed)         Chauncey  L.  Mitchell,  M.D, 
Sworn  before  me  this  J^th  day  of  December,  iS58. 
F.  Q.  Dallon,  A.  G.  Hammond, 

Justices  of  the  peace,  Kings  county." 

declaration.  The  court  considered  that  privileged  communication,  to  wit,  that 
the  libelous  statements  contained  in  the  they  were  uttered  in  the  course  of  a 
copy  of  the  public  record  which  was  judicial  proceeding.  But  the  court  con- 
annexed  to  the  declaration  were  un-  sidered  them  insufficient  to  show  such 
called  for  and  irrelevant,  and  therefore  privilege,  and  said  that  "  to  sustain  the 
not  privileged.  This  decision  is  ap-  demurrer  *  *  *  the  complaint  must 
proved  in  Ash  v.  Zweitusch,  57  111.  state  all  the  facts  which  the  defendant 
App.  157,  where  the  substance  of  a  would  be  obliged  to  plead  in  setting  up 
form  is  set  out.  his  privilege;  in  order  to  show  that  the 
See,  generally,  supra,  note  2,  p.  354.  plaintiff  has  no  cause  of  action." 
1.  It  was  contended  by  defendant,  See,  generally,  supra,  note  2,  p.  354. 
upon  demurrer,  that  the  facts  and  cir-  2.  The  matter  to  be  supplied  within 
cumstances  in  the  complaint  showed  a  [  ]  will  not  be  found  in  the  reported  case. 
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Third.  That  on  or  about  the  Jfth  day  of  December,  iS58,  the  said 
defendant  presented  the  said  certificate  and  affidavit  to  the  said  jus- 
tices of  the  peace,  who  thereupon,  and  in  consequence  thereof,  on  the 
same  day  issued  their  certain  warrant  of  commitment,  a  copy  whereof 
was  annexed. 

Fourth.  That  in  pursuance  of  the  precept  of  the  said  warrant,  the 
plaintiff  was  forcibly  taken  from  his  own  house  on  the  evening  of  the 
4^/i  day  of  December,  iS68,  and  conveyed  to  the  lunatic  asylum  in  the 
town  of  Flatbush,  and  there  imprisoned  for  the  space  oi  four  days. 

Fifth.  That  by  reason  of  the  publication  by  the  defendant  of  the 
said  false,  malicious  and  defamatory  words,  the  plaintiff  had  sustained 
great  injury  to  his  good  name,  fame,  credit  and  character,  and  that 
the  said  business  of  the  plaintiff  had  been  specially  and  largely  injured 
by  the  circulation  of  the  report  that  he  was  a  lunatic,  unfit  to  dis- 
charge his  duties  as  a  business  man,  and  dangerous  to  the  lives  of 
other  people,  to  the  damage  of  the  plaintiff  to  the  sum  of  $50,000. 
Wherefore  he  demanded  judgment  against  the  defendant  for  that  sum, 
with  costs. 

\{^Signature  and  verification  as  in  Form  No.  Bd^K.^Y" 

c  Libel  Published  In  Letter.* 

(1)  Charging  Crime. 

{a)  Adultery. 

Form  No.  12980. 

(Precedent  in  Wilcox  v.  Moon,  63  Vt.  481.)* 

[(^Commencing  as  in  Form  No.  6950')Y  in  a  plea  of  trespass  on 
the  case  for  that  heretofore  and  before  the  committing  of  the  griev- 
ances hereinafter  mentioned,  she,  the  said  plaintiff  wife,  was  duly 
joined  in  marriage  to  Silas  R.  Wilcox  of  said  Bennington,  who  then 
was  and  ever  since  has  been  a  physician  and  surgeon  in  the  practice 
of  his  profession  at  said  Bennington  and  vicinity,  and  ever  since  her 
said  marriage  has  lived  and  cohabited  with  the  said  Silas  R.  as  his 
wife,  to  wit:  at  said  Bennington,  and  still  is  the  wife  of  said  Silas  R. 

1.  The  matter  to  be  supplied  within  communication  to  others  which  is  es- 
[]  will  not  be  found  in  the  reported  case,  sential  to  the  tort." 

2.  Precedent.  —  See  also  a  form  in  Secondly.  That  the  want  of  the 
White  V.  NichoUs,  3  How.  (U.  S.)  266.  usual    averment    that    defendant    in- 

3.  A  general  demurrer  was  filed  by  tended  to  cause  it  to  be  believed  that 
the  defendant  to  this  declaration,  but  the  plaintiff  was  guilty  of  the  offense 
the  court  decided:  First.  That  the  con-  pointed  out  by  the  innuendo  did  not 
tention  of  the  defendant  that  the  words  make  the  declaration  fatally  defective, 
were  not  actionable  because  "  the  form  "  A  person  is  responsible  for  the  natu- 
of  the  libelous  matter  shows  that  it  was  ral  effect  of  his  words,  in  the  sense  in 
addressed  to  Mrs.  Wilkes  herself "  which  they  were  used,  without  regard 
could  not  prevail,  for  "it  does  not  to  what  he  intended  their  effect  should 
necessarily  follow  from  the  form  of  the  be;  and  we  know  of  no  technical  rule 
libel  that  it  was  sent  to  her  as  a  letter,  which  requires  the  allegation  of  an  in- 
and  so  sent  as  to  be  seen  only  by  her,"  tent  which  is  not  a  necessary  element 
and  the  word  "  publish,"  which  occurs  of  the  tort." 

in  the  averment,  "in  itself  imports  that        See,  generally,  supra,  note  i,  p.  344. 

359  Volume  11. 


12980.  LIBEL.  12980. 

That  at  the  time  of  the  committing  of  the  grievances  hereinafter 
mentioned,  her  said  husband  was  employing  in  his  service,  to  care  for 
his  horses  and  teams,  one  George  M.  Marsh,  and  had  employed  said 
Marsh  for  a  long  time  previously,  to  wit,  one  year,  and  that  during 
said  time,  her  said  husband  employed  no  other  person  to  care  for  his 
horses  and  teams,  and  said  Marsh  was  commonly  known  as  and 
called  the  hostler  of  her  said  husband,  and  that  during  all  said  time, 
said  Marsh  was  and  still  is  a  married  man,  and  during  all  that  time 
lived  and  cohabited  with  his  wife  at  said  Bennington;  and  the  said 
defendant,  wickedly  intending  to  injure  the  said  Caroline  E.  Wilcox, 
did  afterwards,  to  wit,  on  the  10th  day  of  October,  a.  d.  \Z85,  mali- 
ciously compose  and  publish  of  and  concerning  the  said  Caroline  E., 
and  of  and  concerning  her  said  husband,  and  of  and  concerning  the 
said  Marsh  and  his  wife,  certain  false,  scandalous  and  defamatory 
matters  following,  of  and  concerning  the  said  Caroline  E.  Wilcox,  and 
her  said  husband,  the  said  Silas  R.,  of  and  concerning  said  Marsh  and 
his  said  wife,  that  is  to  say: 

"And  further  do  you  "  (meaning  the  said  Caroline  E.)  "know  that 
the  name  of  the  hostler"  (meaning  said  Marsh)  "and  yourself" 
(meaning  the  said  Caroline  E.)  "  are  coupled  together  and  handled 
quite  extensively  all  through  the  village  "  (meaning  the  village  of 
Bennington'),  "and  claimed  that  you  two"  (meaning  the  said  Caroline 
E.  and  said  Marsh)  "are  intimate  together"  (meaning  that  said 
Caroline  E.  and  said  Marsh  had  previously  been,  and  then  were, 
criminally  intimate  with  each  other,  and  that  the  said  Caroline  E. 
committed  the  crime  of  adultery  with  the  said  Marsh,  and  that  the 
fact  of  the  said  commission  of  said  crime  by  them  and  such  criminal 
intimacy  between  them,  had  been  and  was  at  the  time  of  said 
writing,  talked  and  reported  quite  extensively  by  persons  all  through 
said  village  of  Bennington,  and  the  commission  of  said  crime  by  them 
and  such  criminal  intimacy  between  them  claimed  and  asserted  to  be 
true  in  fact  by  such  persons,  to  wit,  at  said  Bennington)-,  "and  some  " 
(meaning  some  of  such  persons)  "  shake  their  heads  and  say  it  looks 
strange  that  he  "  (meaning  said  Silas  B.)  "  should  exchange  with  his  " 
(meaning  said  Silas  R.  's)  "  hostler "  (meaning  said  Marsh,  and 
meaning  that  said  Silas  R.  and  said  Marsh  had  exchanged  wives,  and 
that  the  said  Caroline  E.  had  consented  to  such  infamous  exchange);^ 
"such  is  the  talk  all  through  the  town  "  (meaning  the  town  of  Ben- 
nington), "it"  (meaning  said  talk)  "is  in  almost  everyone's  mouth" 
(meaning  that  it  was  true  in  fact,  and  had  been  and  then  was  com- 
monly talked  and  reported  all  through  said  town  of  Bennington,  that 
said  Silas  R.  and  said  Marsh  had  entered  into  the  wicked  and  nefari- 
ous arrangement  of  exchanging  their  wives,  and  that  pursuant  to  such 
arrangement  said  Caroline  E.  and  said  Marsh  had  been  and  were  then, 
to  wit,  at  said  Bennington,  guilty  of  committing  the  crime  of  adultery 
together,  and  in  the  acts  of  criminal  intimacy  and  cohabiting  with 
said  Marsh  as  husband  and  wife,  and  that  so  general  was  the  belief 
in  the  guilt  of  said  Caroline  E.  and  said  Marsh  as  aforesaid,  that 
almost  every  person  in  said  town  talked  about,  spread  and  reported 
the  same  as  aforesaid).  And  also  in  a  certain  other  part  of  which 
said  libel  there  was  and  is  contained  the  false,  scandalous,  malicious 
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and  defamatory  words  following,  that  is  to  say:  "I"  (meaning  the 
defendant)  "did  not  believe  what  I"  (meaning  the  defendant) 
"heard  at  first,  but  I"  (meaning  the  defendant)  "have  listened  and 
I "  (meaning  the  defendant)  "  have  watched  and  I "  (meaning  the 
defendant)  "  have  seen,  therefore  I "  (meaning  the  defendant) 
"speak  from  knowledge"  (meaning  that  the  defendant  did  not  at 
first  believe  said  scandalous  and  defamatory  talk  and  reports  so 
alleged  by  him  to  have  been  circulated  through  the  community,  as 
aforesaid,  but  that  he,  the  defendant,  had,  since  he,  the  defendant, 
heard  such  talk  and  reports,  listened  and  watched  the  said  Caroline  E. 
and  said  Marsh,  and  had  seen  and  witnessed  such  acts  of  criminal 
conduct  by  them,  so  that  he  was  at  the  time  of  the  writing  and  pub- 
lishing said  libel  able  to  say,  and  did  then  and  there  assert  the  truth 
of  said  talk  and  reports,  as  of  his  own  and  personal  knowledge). 

By  means  of  the  committing  of  which  grievances  by  the  said 
defendant,  the  said  Caroline  E.  has  been  brought  into  public  scandal, 
infamy  and  disgrace,  and  greatly  injured  in  her  good  game  and  suf- 
fered great  grief  and  mental  anxiety,  and  been  deprived  of  much 
sound  sleep  and  lost  much  valuable  time,  and  been  otherwise  greatly 
injured,  to  wit,  at  said  Bennington,  [{concluding  ■as  in  Form  No. 
6960).y 

(J>)  False  Pretenses. 

Form  No.  12981. 

(Conn.  Prac.  Act,  p.  115,  No.  185.)' 
(Commencing  as  in  Form  No.  5912.) 

1.  On  June  10th,  iS78,  at  New  Haven,  the  defendant  published  in 
a  letter  addressed  to  John  Doe  the  following  words  concerning  the 
plaintiff:  '■'■  Richard  Roe  is  a  man  to  avoid.  He  is  in  the  habit  of 
obtaining  goods  on  credit  on  false  representations." 

2.  Said  publication  was  false  and  malicious. 
The  plaintiff  clarms  %B,000  damages. 
{Concluding  as  in  Form  No.  5912.) 

(r)  Larceny 

Form  No.  12982. 

(Precedent  in  Atwill  v.  Mackintosh,  120  Mass.  177.)* 
\{Title  of  court  and  cause  as  in  Form  No.  69Jf2.)Y 
And  the  plaintiff  says  that  the  defendant  falsely  and  maliciously 
slandered  the  plaintiff  by  writing  to  one  Annette  Richards,  of   West 

1.  The  matter  to  be  supplied  within  on  a  question  as  to  whether  or  not  the 
[]  will  not  be  found  in  the  reported  case,  communication  was  so  made.     "  A  de- 

2.  See,  generally,  supra,  note  i,  p.  cision  by  the  court  that  the  occasion  was 
344.  privileged  proceeds  upon  the  assump- 

3.  In  this  case  the  judge  directed  a  lion  that  the  communication  was  hon- 
verdict  for  the  defendant,  which  was  set  estly  made,  and  a  belief  that  it  was 
aside  by  the  supreme  court  on  the  true,  and  with  no  motive  of  malice  — 
ground  that  while  the  declaration  an  assumption  which  the  plaintiff  has 
showed  that  the  communication  was  the  right  to  show  to  be  untrue,  if  he 
privileged  if  fairly  made,  yet  the  plain-  can." 

tiff  would  have  a  right  to  go  to  the  jury        See,  generally,  supra,  note  i,  p.  344. 
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Roxbury^  in  the  county  of  Norfolk,  a  letter  of  which  the  following 
is  a  true  copy:  "  West  Roxbury,  Feb.  H,  i871.  My  friend  Mrs. 
Richards:  When  I  came  to  your  home  on  last  Christmas  morning, 
bringing  as  I  did  your  Carrie,  sick  and  helpless  as  she  was,  I  could 
not  but  help  feeling  thankful  that  you  had  her  safely  once  more  in 
your  happy  home,  truly  made  happy  by  having  your  child  returned 
to  you,  after  these  few  months  of  unparalleled  experience  of  depravity, 
so  safe.  You  can  never  know  the  terrible  ordeal  that  your  sister 
and  I  passed  through  in  accomplishing  this  object;  words  of  mine 
can  never  express  the  day's  experience  in  the  city  of  St.  Louis.  The 
night  I  spent  there  was  not  one  of  sleep;  there  was  a  feeling  con- 
stantly brooding  over  me  that  something  connected  with  our  errand 
was  wrong;  still  I  tried  not  to  look  or  to  act  as  I  felt,  for  fear  some 
one  might  construe  my  being  there  into  a  disposition  to  criticise;  still 
when  I  got  up  in  the  morning  to  prepare  for  the  day's  work,  before 
hearing  a  word  of  censure  from  any  one,  I  was  impressed  with  the 
thought  that  "we  had  a  trying  day  before  us,  and  that  we  were  to  bear 
away  a  poor  heart-broken  child  far  away  to  her  own  native  home, 
where  she  could,  if  spared  to  live,  be  among  her  own  true  friends 
once  more;  and  such  a  day  I  hope  will  never  come  to  us  again,  for 
we  could  not  help  feeling  and  saying  that  if  we  could  only  get  your 
child  to  you  again,  whether  dead  or  alive,  it  mattered  but  little  to  us 
—  for  in  either  case  we  felt  sure  she  would  be  safe' — we  were  pre- 
pared for  the  worst. 

It  seemed  best,  for  a  few  days,  that  as  few  people  should  know  of 
this  wretched  case  of  depravity  and  deception  as  possible,  until 
Carrie  should  be  able  to  have  the  terrible  news  broken  to  her.  As 
soon  as  I  learned  that  Carrie  had  had  them  told  her,  or  some  of 
them,  and  of  course  you  knew  of  it  at  the  same  time,  I  took  the  first 
opportunity  to  call  upon  you  and  Carrie,  so  that  we  might  share  in 
common  this  terrible  affliction  that  seemed  to  come  upon  us  all  and 
to  your  household,  in  a  degree  that  made  me  feel  very  anxious  as  to 
the  result;  but  I  felt  glad  when  you  seemed  to  feel  so  thankful  that 
you  had  your  Carrie  once  more,  and  to  hear  you  express  the  deter- 
mination that  she  should  never  leave  you  again.  Since  then  I  have 
never  been  able  to  see  you,  although  I  have  called  at  your  house 
quite  a  number  of  times.  I  have  kept  pretty  quiet  amid  the  gust  of 
stories,  that  have  been  flying  about  wherever  I  go,  in  relation  to  this 
shocking  affair,  and  all  sorts  of  questions  are  asked  me,  and  as  I  try 
to  evade,  they  generally  wind  up  by  asking  me,  are  they  as  bad  as 
they  are  reported  to  be  ?  Of  course  I  cannot,  after  being  upon 
the  ground,  seeing  and  hearing  what  I  did,  feel  like  attempting  to 
contradict  even  the  worst  one  that  I  have  ever  heard;  so  time  has 
worn  on  until  a  few  days  ago,  about  the  time  your  last  sewing  society 
was  held,  I  heard  that  a  near  neighbor  of  mine  was  advising  Carrie's 
returning  to  this  bad  man"  (meaning  the  plaintiff),  "as  it  seems  to 
me,  and  further  it  comes  out  that  a  near  neighbor  of  yours  told  this 
same  woman  that  it  was  all  settled  that  Carrie  was  going  back. 

Can  you  imagine  my  feelings  when  I  heard  of  this?  You  may 
depend  that  it  struck  me  as  strangely  as  it  would  had  I  heard  that 
black  could  be  made  white;  that  a  thief,  a  liar,  a  drunkard,  a  liber- 
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tine,  a  seducer,  a  man  black  with  crime,  a  ravisher  of  homes,  could 
be  pure  and  virtuous.  Yes,  my  friend,  when  I  think  of  one  poor 
young  woman,  carted  through  the  streets  of  St.  Louis,  bereft  of 
reason,  homeless,  houseless,  forsaken,  ruined,  how  can  I,  how  can 
you  ever  think  of  the  perpetrator  of  such  a  deed "  (meaning  the 
plaintiff)  "without  exclaiming,  'Fiend,  brute!'"  (meaning  the  plain- 
tiff). "  Can  it  be  that  these  women  are  concocting  some  plan  to 
snatch  away  again  your  only  daughter,  your  only  child,  and  thrust  her 
again  into  the  gulf  of  ruin,  that  she  has  now  been  so  safely  rescued 
from  ? "  (meaning  that  said  only  daughter,  who  is  the  plaintiff's 
wife,  would  be  ruined  if  she  went  back  to  live  with  her  husband,  the 
plaintiff,  and  that  the  plaintiff  is  a  fiend,  a  brute,  a  thi^f,  a  liar,  a 
drunkard,  a  libertine,  a  seducer,  a  man  black  with  crime,  and  a 
ravisher  of  homes).  "It  cannot  be.  It  must  be,  I  feel,  that  you 
will  never  allow  one  of  them  to  bring  their  influence  to  bear  upon 
her  for  such  a  purpose.     Your  friend,  Charles  G.  Mackintosh. 

Mrs.  R. :  I  think  it  will  be  well  not  to  let  Carrie,  or  Mrs.  Rollins,  or 
Aunt  Hamiah,  see  or  know  about  this  letter,  for  I  have  only  written 
it  for  you,  so  that  when  people  are  trying  to  induce  Carrie  to  leave 
you  and  her  true  and  long  tried  friends,  you  will,  as  her  mother,  be 
able  to  frustrate  all  their  plans.  I  hope  and  trust  that  all  things  will 
come  and  do  for  you  and  yours,  so  that  you  may  be  able  to  feel 
that  this  dark  cloud  may  be  wholly  lifted  from  you.    Chas.  G.  M." 

And  the  plaintiff  says  that  the  defendant,  in  writing  the  letter 
above  set  forth,  intended  to  accuse  and  did  accuse  the  plaintiff  of 
the  crime  of  larceny,  and  of  being  a  thief,  a  liar,  a  drunkard,  a  liber- 
tine, a  seducer,  a  man  black  with  crime,  a  ravisher  of  homes,  a  fiend 
and  a  brute,  and  also  of  being  a  man  who  would  ruin  his  wife  if  she 
should  live  with  him,  she  then  being  temporarily  away  from  her  hus- 
band, the  plaintiff,  with  his  full  and  free  consent. 

[{Signature  as  in  Form  No.  694^.)]^  , 

(2)  Concerning  One  in  His  Business  or  Trade.* 
(tf)  Charging  Plaintiff  with  Insolvency. 

Form  No.  12983. 

(8  Wentw.  PI.  299.)* 

{Commencing  as  in  Form  No.  6934. )  For  that  whereas  he  the  said 
plaintiff  now  is  a  good,  true,  honest,  just,  and  faithful  subject  of  this 
realm,  and  as  such  hath  always  from  his  nativity  hitherto  behaved 
and  governed  himself,  and  until  the  writing  and  publishing  of  the 
several  false,  scandalous,  and  defamatory  words  hereafter  specified 
by  the  said  defendant  of  and  concerning  the  said  plaintiff,  he  the  said 
plaintiff  was  always  reputed,  esteemed,  and  accepted  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  realm  to  whom 
he  was  known,  to  be  a  person  of  good  name,  fame,  credit,  and  reputa- 

1.  The  matter  to  be  supplied  within  in  his  business  or  trade,  and  published 
f  J  will  not  be  found  in  the  reported  case,  in  a  letter,  see  8  Wentw.  PI.  306. 

2.  Precedent.  —  For  another  form  of  3.  See,  generally,  supra,  note  I,  p. 
declaration  for  a  libel  concerning  one  344. 
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tion,  to-wit,  at  London  aforesaid,  in  the  parish  of  St.  Mary-le-Bow,  in 
the  ward  of  Cheap-.  And  whereas  before,  and  at  the  time  of  the  writ- 
ing and  publishing  of  the  several  false,  scandalous,  and  defamatory- 
words  hereafter  specified  by  the  said  defendant  of  and  concerning 
the  said  plaintiff,  he  the  said  plaintiff  did  use,  exercise,  follow,  and 
carry  on,  and  from  thence  hitherto  had  used,  exercised,  and  carried 
on,  and  still  doth  use,  exercise,  follow,  and  carry  on  the  trade  or 
business  of  a  stocking-weaver,  and  dealer  in,  and  seller  of  stockings, 
during  all  the  time  aforesaid,  hath  used,  exercised,  and  followed, 
and  carried  on  with  honesty  and  good  credit,  always  well  and  faith- 
fully keeping  up  his  credit  and  days  of  payment  with  all  his  creditors, 
and  during  all  that  time  hath  been  ready,  able,  and  willing  to  pay 
and  discharge  all  his  just  debts  by  him  from  time  to  time  con- 
tracted with  all  or  any  of  his  creditors  in  his  trade  aforesaid,  or 
otherwise,  and  hath  never  yet  been,  or  until  the  time  of  the  writing 
and  publishing  of  the  several  false,  scandalous,  and  defamatory 
words  hereafter  mentioned  by  the  said  defendant  of  and  concerning 
the  said  plaintiff,  been  suspected  to  have  been  guilty  of  any  act 
of  insolvency,  or  of  any  act  of  bankruptcy,  breaking,  or  becom- 
ing bankrupt  or  insolvent;  by  means  of  which  said  premises  he 
the  said  plaintiff,  before  the  writing  and  publishing  of  the  several 
false,  scandalous,  and  defamatory  words  hereafter  specified  by  the 
said  defendant  of  and  concerning  the  said  plaintiff,  had  deservedly 
gained  the  good  opinion  and  credit  of  all  his  neighbors,  and  other 
good  and  worthy  subjects  of  this  realm  to  whom  he  was  known,  and 
also  duly  and  honestly  acquired  sundry  great  gains  and  profits  in 
his  aforesaid  business  to  the  very  comfortable  support  of  himself 
and  his  family,  and  to  the  great  increase  of  his  riches,  to-wit,  at  London 
aforesaid,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  afore- 
said; yet  said  defendant,  well  knowing  the  premises,  but  greatly  envy- 
ing the  happy  state  and  condition  of  the  said  Samuel,  and  contriving 
and  maliciously  intending  to  hurt,  degrade,  damnify,  and  injure  him 
the  said  Samuel  in  his  good  name,  fame,  credit,  and  reputation  in  his 
aforesaid  business,  and  to  cause  him  to  be  esteemed  and  reputed  to 
be  a  man  worthy  of  no  credit,  and  also  to  prejudice,  hurt,  injure, 
and  damnify  said  plaintiff  with  one  Mark  Huish,  a  stocking-weaver 
at  Nottingham,  who,  for  a  long  time  had  dealt  with,  and  did  then 
deal  with  said  plaintiff  in  the  way  of  his  trade,  and  to  induce  and 
procure  the  said  Mark  Huish  to  cease  and  leave  off  dealing  with 
the  said  plaintiff  for  the  future,  on  the  sixth  day  of  July,  a.  d.  1756, 
at  London,  etc.,  aforesaid,  to-wit,  in  the  parish  of  Mary-le-bow,  in  the 
ward  of  Cheap,  did  falsely,  maliciously,  and  scandalously  write  and 
publish,  and  cause  and  procure  to  be  wrote  and  published  a  certain 
scandalous  and  malicious  libel  of  and  concerning  said  plaintiff  in  his 
aforesaid  trade  and  business,  in  the  form  and  manner  of  a  letter 
directed  to  said  Mark  Huish,  by  the  name  and  description  of  Mr. 
John  Hughes,  stocking-weaver,  at  Nottingham,  dated  the  sixth  day  of 
the  month  (meaning  thereby  the  sixth  day  of  July  aforesaid),  con- 
taining therein  this  false,  scandalous,  libellous,  defamatory,  and 
opprobrious  matter  following  of  and  concerning  said  plaintiff  in  his 
aforesaid  business:   "  Sir,  you  "  (meaning  said  Mark  Huish')  "will  be 
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surprised  to  see  a  stranger  write  to  you  "  (meaning  said  M.  H.),  "  but  as 
I  "  (meaning  himself  said  defendant)  "  have  no  other  view  but  doing  as 
I  "  (again  meaning  himself  said  defendant)  "  would  be  done  by,  there- 
fore as  I  "  (again  meaning  himself  defendant)  "  believe  you  "  (again 
meaning  said  M.  H.)  "  are  a  fair  trader,  therefore  cannot  see  you  " 
(meaning  said  M.  If.)  **  in  such  hands  "  (meaning  said  plaintiff's  hands) 
"without  letting  you  "  (again  meaning  said  Af.  H.)  "know  it,  for  I  " 
(again  meaning  himself  said  defendant)  "  am  told  you  "  (again  mean- 
ing said  M.  H.)  "  have  large  dealings  with  one  5.  Warpur  "  (meaning 
said  plaintiff)  "  in  Philpot-lane.,  London  "  (meaning  Fhilpoi-lane,  Lon- 
don, where  said  plaintiff  then  lived,  dwelt,  resided,  and  carried  on  his 
said  trade  and  business),  "and  he"  (meaning  said  plaintiff)  "was  a 
bankrupt  some  years  before  the  writing  and  publishing  of  the  said 
libel,  and  never  could  get  his  "  (meaning  said  plaintiff)  "certificate, 
so  all  that  he  "  (again  meaning  said  plaintiff)  "  has  or  deals  for  is  his  " 
(meaning  said  plaintiff)  "  former  creditor's  right,  and  he"  (meaning 
said  plaintiff)  "  has  not  been  in  business  above  three  quarters  "  (mean- 
ing three  quarters)  "of  a  year,  and  now  is  joined  with  his  "  (meaning 
said  plaintiff's)  "  brother  "  (meaning  one  George  Warpur)  "  and  J. 
Mounter"'  (ja&dimng  on^  John  Mounter),  "and  they"  (meaning  said 
plaintiff,  George  Warpur  and  J.  Mounter)  "get  all  the  credit  they" 
(meaning  said,  etc.)  "can,  by  one"  (meaning  one  of  the  three  last- 
mentioned  persons)  "recommendinganother"  (meaning  another  of 
those  three  last-mentioned  persons)  "and  they"  (meaning,  etc.) 
"are  arrested  every  day,  etc.,  to  bail  one  another,  and  pay  nobody, 
so  now  I "  (meaning  himself  said  defendant)  "  have  done  my " 
(meaning  his  said  defendant's)  "  part,  and  if  you  "  (meaning  said 
M.  H.)  "are  not  the  man  it"  (meaning  that  letter  or  libel)  "was 
designed  for,  pray  burn  it"  (meaning  said  letter  or  libel),  "and  if 
you  "  (meaning  said  M.  H.)  "take  the  hint  burn  it  "  (meaning  said 
letter  or  libel),  "  for  the  writer  of  said  letter"  (or  libel)  "is  neither 
to  get  nor  lose  by  it,  so  farewell:"  And  said  defendant,  on  same  day 
and  year  aforesaid,  at  London,  etc.,  aforesaid,  wrongfully,  falsely,  and 
maliciously  sent,  and  caused  to  be  sent  the  said  libel  in  the  form  and 
manner  of  a  letter,  unto  the  sd\d.  Mark  Huish  to  his  house  at  Notting- 
ham aforesaid,  and  the  same  was,  by  means  of  such  sending  thereof, 
received,  opened,  and  read  by  the  said  Mark  Huish  as  thereby  pub- 
lished by  said  defendant  to  said  Mark  Huish;  by  reason  and  means 
of  the  writing  and  publishing  of  which  said  false,  fictitious,  scan- 
dalous libel,  and  libellous  matters,  said  plaintiff  is  not  only  much  hurt 
and  prejudiced  in  his  good  name,  fame,  credit,  and  esteem  in  his 
aforesaid  business,  but  also  is  fallen  into  great  diffidence  and  discredit 
amongst  his  creditors  and  other  worthy  subjects  of  this  realm  with 
whom  he  had  dealt  and  traded  in  his  aforesaid  business,  and  of  whom 
he  the  said  plaintiff  was  accustomed  to  buy  sundry  goods  and  mer- 
chandises in  his  aforesaid  business  on  credit,  without  ready  money, 
and  especially  the  said  Mark  Huish,  insomuch  that  those  creditors 
and  other  subjects  of  this  realm,  and  especially  the  said  Mark  Huish^ 
on  occasion  of  the  writing  and  publishing  the  said  libel,  have  alto- 
gether refused,  and  still  do  refuse  to  buy  or  sell,  or  have  anything  to 
do  with  plaintiff  in  his  aforesaid  business. 
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(Jf)  Charging  Plaintiff  with  Making  Excessive  Charges. 

Form  No.  12984. 
(Precedent  in  Ivey  v.  Pioneer  Sav.,  etc.,  Co.,  113  Ala.  351.)* 

^Title  of  court  and  cause  as  in  Form  No.  5507.)]^ 

1.  The  plaintiff  claims  of  the  defendant  the  sum  of,  to-wit,  twenty- 
five  thousand  dollars  damages,  for  falsely,  maliciously  [and  without 
reasonable  or  probable  cause  therefor]^  publishing  of  and  concerning 
him  in  a  letter  which  it  wrote  and  sent  to,  to-wit,  J.  E.  Stone,  at  Tal- 
ladega, Ala.,  the  following  matter  with  intent  to  defame  the  plaintiff, 
viz:  {^Here  is  set  out  the  letter').^ 

2.  The  plaintiff  claims  of  the  defendant  the  further  and  additional 
sum  of,  to-wit,  twenty-five  thousand  dollars,  for  that  heretofore  on, 
to-wit,  the  Jtih  day  of  September^  i895y  the  said  defendant  falsely, 
maliciously  [and  without  reasonable  or  probable  cause  therefor,  J^ 
wrote  and  did  send  the  same  through  the  mails  to  y.  E.  Stone  at  Talla- 
dega, Alabama,  a  letter  of  and  concerning  the  plaintiff,  which  letter 
was  in  form  and  substance,  to-wit:  (^Here  is  set  out  the  letter').^ 

And  said  Stone  did  duly,  on  to-wit,  the  6th  day  of  September,  a.  d. 
x895,  receive  the  same  through  the  mails,  and  did  read  the  same  as 
it  was  intended  by  the  defendant  that  he  should.  Whereby  plaintiff 
was  damaged  in  a  great  sum,  to-wit,  twenty-five  thousand  dollars, 
hence  this  suit. 

\(^Signature  as  in  Form  No.  5901.')^ 

1.  It  was  held  in  this  case  that  the  Mr.  Ivey  makes  is  simply  petit  larceny, 
letter  was  a  libelous  communication  If  you  cannot  get  Mr.  Ivey  to  do  work 
per  se  and  actionable.  for  reasonable  figures,  do  not  have  him 

See,    generally,    supra,    note    i,    p.  do  it  at  all.     A  charge  of  $/ in  this  case 

344.  is  ample  to  cover  the  amount  of  labor, 

2.  The  matter  to  be  supplied  within  and  we  are  certain  there  is  no  law 
[  ]  will  not  be  found  in  the  reported  authorizing  any  such  charge  as  he  has 
case.                        »  made.     If  you  have  paid  this  bill,  we 

3.  The  words  enclosed  by  [  ]  were  want  you  to  collect  $^  from  Mr.  Ivey 
held  to  be  unnecessary.  The  court  for  overcharge,  and  do  not  ask  him  to 
said:  "It  is  necessary  that  the  com-  do  another  cent's  worth  of  work  for  us 
plaint  aver  that  the  words  alleged  were  again  in  any  connection.  Get  along 
falsely  and  maliciously  published,  but  without  it  in  some  way,  or  pay  some- 
the  allegation  of  want  of  probable  cause  body  else  to  do  it,  unless  he  makes  the 
is  not  required."  matter   right.     %s  for  three  entries  on 

4.  The  letter  referred  to  was  as  follows,  an  abstract  is  about  the  biggest  charge 
to  wit:  we  ever  heard  of.     Allowing  your  bill 

"  The  Pioneer  Savings  and  Loan  Co.  at   $^5"   for    services,   $^    for    abstract 

Incorporated  1S86.  (which  is  twice  what  it  is  worth),  and 

Minneapolis,  Minn.,  Sept.  4th,  ligj.  $2.Jo  for  recording,  the  total  amount 

y.  E,  Stone,  Esq.,  Talladega,  Ala.  would  be  %2Q.So  less  %i4.68  received  by 

Dear  Sir: — We  have  your  report  en-  you;  leaves  due  you  %i4.82,  for  which 

closing    mortgage    and    note   of  Max  find    our  check  herewith.     You   must 

Jacobs.     You    state    that   the    bill    for  make  Mr.  Ivey  do  the  square  thing  in 

bringing  down   the  abstract  is  $5,  and  this  matter.     We  also  enclose  receipt 

enclose  receipt  for  it  from  M.  D.  Ivey.  for  the  two  payments  from  Jacobs. 
To   bring  this   abstract   down  the  ab-  Very  truly  yours, 

stractor  had  to  insert  three  conveyances,  The  Pioneer  Savings  and  Loan 

and  we  distinctly  will  not  pay  %s  for  Company. 

this  service.     In  other  States  the  charge  By  G.  D.  Emery,  Attorney, 

would  be  7J' cents,  and  such  a  charge  as         G.  D,  E." 
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{/)  Charging  Plaintiff  with  Being  Unfit  to  Trade  With. 

Form  No.  12985. 
(Precedent  in  Chiatovich  v.  Hanchett,  88  Fed.  Rep.  874.)' 

[(jCommencing  as  in  Form  No.  59S9.') 

1.  That  the  said  plaintiff  is,  and  for  more  than  twenty- five  years 
last  past  has  been  engaged  in  business  as  a  merchant  at  Silver  Peaky 
Esmeralda  county,  Nevada,  and  during  all  that  time  maintained  a 
good  reputation  for  fair  dealing  and  has  conducted  and  demeaned 
himself  with  honesty  and  fidelity.]^ 

2.  That  on  or  about  the  1st  day  oi  June,  i896,  at  Silver  Peak, 
Esmeralda  county,  state  of  Nevada,  the  defendants,  L.  J.  Hanchett 
and  Z.  E.  Hanchett,  did  cause  to  be  typewritten,  posted,  and  circu- 
lated, in  and  around  said  town,  the  following  words  of  and  concern- 
ing this  plaintiff: 

"  Notice  to  Our  Employes, 
As  John  Chiatovich  entertains  for  us  feelings  of  animosity,  and  as 
his  actions  have  tended  to  interfere  with  our  business,  and  his 
expressed  intentions  are  to  hinder  and  embarrass  us  still  further,  we 
deem  it  advisable,  in  our  own  interest,  to  abstain  from  all  communi- 
cation with  him.  We  especially  request  our  employes  to  refrain 
from  associating  with  him,  either  directly  or  indirectly,  and  to  dis- 
close to  him  nothing  that  might  tend  to  indicate  the  present  condition 
of  our  business.  We  caution  all  against  so  doing,  and  recommend  a 
total  absence  of  all  communication.  We  trust  that  our  employes 
will  further  our  interests  in  this  matter,  which  demand  a  total  cession 
of  communication  between  us  and  him.  We  respectfully  enjoin  our 
people  silence  concerning  ourselves,  our  business,  and  our  property, 
and  suggest  that  no  one  of  our  agents,  representatives,  or  employes 
trade  or  deal  with  Chiatovich  in  any  manner  whatsoever.  His  inter- 
ests are  so  antagonistic  to  ours  —  his  purpose  is  so  manifestly  hostile 

—  that  those  who  favor  him  cannot  complain  if  we  consider  them  as 
equally  unfriendly  to  us. 

Z.  /.  Hanchett,  L.  E.  H." 

—  Which  are  the  initials  of  Z.  E.  Hanchett,  the  defendant  above- 
named. 

3.  That  the  defendants  meant  thereby  that  this  plaintiff  was  circu- 
lating false  and  malicious  reports  of  and  concerning  the  business  of 
these  defendants,  and  their  manner  and  methods  of  conducting  the 
same;  and  that  this  plaintiff's  conduct  and  manner  of  doing  business 
was  such  that  he  was  not  a  fit  or  proper  person  for  his  neighbors  to 
associate,  communicate  or  trade  with. 

1.  This  complaint  concluded  with  an  occupation,  are  actionable  and  libelous 
allegation  of  special  damage,  which  /^r  j^,  and  unless  the  defendant  law- 
was  not  set  out  in  the  case.  Such  al-  fully  excuses  them  the  injured  party  is 
legation  is  probably  not  necessary  to  entitled  to  recover  without  any  allega- 
the  sufficiency  of  the  form,  however,  as  tion  or  proof  of  special  damages." 
the  court  said  that  "  the  general  ten-  2.  The  matter  enclosed  by  and  to  be 
dency  of  the  authorities  is  to  the  effect  supplied  within  [  ]  will  not  be  found 
that  published  words  which  tend  to  in  the  reported  case, 
injure  a  man  in  his  trade,  business,  or 
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4.  That  the  said  words,  so  typewritten,  published,  posted,  circu- 
lated, and  read,  were  a  false,  scandalous,  malicious,  and  defamatory 
libel,  so  written,  published,  posted,  and  circulated  wrongfully  and 
maliciously,  by  which  the  defendants  wished  and  intended  to  and  did 
convey  the  idea,  and  to  have  it  understood  and  believed  by  those 
who  would  read,  and  did  read,  said  notices,  so  posted  and  circulated, 
that  the  plaintiff  was  dishonest,  wanting  in  probity,  untruthful,  and 
was  wholly  unfit  and  unworthy  for  his  neighbors  and  friends  to  asso- 
ciate or  communicate  with  him;  and  that  his  place  of  business  was 
not  a  fit  or  proper  place  for  the  citizens  and  residents  of  the  town  of 
Silver  Peak,  and  the  neighboring  valleys,  towns,  and  mining  camps, 
to  resort  to,  or  to  do  business  in;  and  by  means  thereof  the  plaintiff 
has  been  and  is  greatly  injured  and  prejudiced  in  his  good  name, 
reputation,  and  credit,  aforesaid,  to  his  damage  in  the  sum  of  %10flOO. 

{(^Concluding  as  in  Form  No.  5939. )y- 

d.  Libel  Published  in  Newspaper.' 

(1)  In  General. 

(<z)  In  English. 

Form  No.  12986. 
(Ala.  Civ.  Code  (1896),  §  3352,  No.  17.)* 

{^Title  of  court  and  cause  as  in  Form  No.  5907.') 

The  plaintiff  claims  of  the  defendant  fifteen  hundred  dollars,  dam- 
ages for  falsely  and  maliciously  publishing  of  and  concerning  him  in 
a  newspaper  published  at  Birmingham,  in  this  county,  called  "  The 
Birmingham  Daily  News,"  the  following  matter,  with  intent  to  defame 
the  plaintiff,  viz:  {Here  set  out  the  language  charged  as  libelous')  on  the 
first  day  oi  June,  iS97. 

{Signature  as  in  Form  No.  5907.) 

1.  The  matter  to  be  supplied  within  corporation  owning  and  publishing  a 
[  ]  will  not  be  found  in  the  reported  case,  newspaper,  and  that  he  is  the  manager 

2.  Beqnisites  of  Complaint,  Declaration,  of  the  paper,  does  not  show  that  he  is 
etc.  —  Generally.  —  See  supra,  note  i,  p.  individually  responsible  for  a  libel  pub- 
344-  lished  in  such  newspaper.     Simonsen 

Statement  0/ Publication. —  In  an  ac-  v.  Herold  Co.,  6i  Wis.  626. 
tion  against  the  editor  of  a  newspaper  Allegation  as  to  Circulation.  — A  com- 
for  a  libel  contained  therein,  an  aver-  plaint  alleging  the  publication  of  a 
ment  in  the  complaint  that  the  defend-  libel  "  in  a  certain  newspaper  called," 
ant  was  the  proprietor  thereof  and  that  etc.,  was  held  suflicient  on  demurrer 
the  libelous  matter  was  published  in  without  alleging  that  the  newspaper 
the  paper  is  a  sufficient  allegation  of  the  was  a  circulating  newspaper.  India- 
publication  by  him.  Hunt  r/.  Bennett,  napolis  Sun  Co.  v.  Horrell,  53  Ind. 
4  E.  p.  Smith  (N.  Y.)  647.  19  N.  Y.  173.  527. 

And  it  is  not  necessary  to  aver  that  Knowledge  of  Libel.  —  Where  the  com- 
the  publication  was  made  to  divers  plaint  alleges  that  the  defendant 
persons  or  to  any  third  person.  It  is  wilfully  and  intentionally  sold  and  de- 
sufficient  to  aver  that  the  libel  was  livered  copies  of  a  newspaper  contain- 
printed  and  published  in  a  newspaper,  ing  a  libelous  article,  it  need  not  further 
Sproul  V.  Pillsbury,  72  Me.  20.  But  a  allege  that  the  defendant  knew  such 
complaint  alleging  that  one  of  the  de-  paper  contained  the  libel.  Street  v. 
fendants  is  the  principal  proprietor  of  a  Johnson,  80  Wis.  455. 
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Form  No.  12987. 

(Mass.  Pub.  Stat.  (1882),  p.  979,  c.  167,  §  94.)' 

(  Title  of  court  and  cause  as  in  Form  No.  69Jf2. ) 

And  the  plaintiff  says  defendant  caused  to  be  published  in  a  news- 
paper {describing  it),  a  false  and  malicious  libel  concerning  the  plain- 
tiff, a  copy  whereof  is  hereto  annexed  (or,  if  it  is  aj?icture,  it  may  be 
described). 

{Signature  as  in  Form  No.  dOJ^.) 

Form  No.  12988. 

(Mo.  Rev.  Stat.  (1889),  p.  2236,  No.  20.)' 

(  Title  of  court  and  cause  as  in  Form  No.  5921.) 

Plaintiff  states  that  defendant,  being  the  proprietor  {printer  or 
publisher)  of  a  newspaper  published  in  Lamar,  Barton  county,  Mis- 
souri,  called  the  ^' Lamar  Republican  "  the  following  libel  was  pub- 
lished therein,  of  and  concerning  the  plaintiff,  that  is  to  say:  {Here 
insert  it);  and  plaintiff  says  he  is  damaged  thereby  to  the  amount  of 
one  thousand  doUars,  for  which  he  asks  judgment. 

{Signature  and  verification  as  in  Form  No.  5921.)     . 

Form  No.  12989. 

(Tenn.  Code  (1896),  §  4660,  No.  21,)' 

{Title  of  cause  as  in  Form  No.  69^9.) 

The  plaintiff  sues  the  defendant  for  ten  thousand  dollars,  damages 
for  falsely  and  maliciously  publishing  of  and  concerning  him  in  a 
newspaper  published  at  Carthage,  Smith  county,  Tennessee,  called 
"  The  Carthage  Herald,"  the  following  false  and  defamatory  matter, 
with  intent  to  defame  the  plaintiff,  viz. :  {Here  set  out  the  language 
charged  as  libelous),  on  the  twentieth  day  oi  June,  iS97. 

{Signature  as  in  Form  No.  6949.) 

{b)  In  Foreign  Language. 

Form  No.  12990.* 

(  Title  of  court  and  cause  as  in  Form  No.  694^. ) 

And  the  plaintiff  says  the  defendant  caused  to  be  published  in  a 
newspaper  called  the  *^ Boston  Volhsblatt,"  printed  in  the  German 
language,  published  in  Boston  in  the  county  of  Suffolk,  on  the  twenty- 
third  da-^  of  September,  iS98,  a  false  and  malicious  libel  concerning  the 
plaintiff,  a  copy  of  which  is  hereto  annexed,  as  follows:  {Here set  out 
in  the  foreign  language  the  matter  referred  to).  Whiph  translated  into 
the  English  language  is  as  follows:  {Here  set  out  the  translation  of  the 
matter). 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

1.  See,  generally,  supra,  note  2,  p.  declaration  was  held  bad  on  demurrer, 
368.  as  the   publication   was   not   libelous. 

2.  This  form  is  substantially  the  dec-  See,  generally,  supra,  note  2,  p.  368. 
laration  in  Homer  v.  Engelhardt,   117  For  the  substance  of  a  similar  form 
Mass.  539,  in  which  case,  however,  the  see  Wilson  v.  Noonan,  27  Wis.  598. 
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1.  Freoedents. —  In  Smart  v.  Blanch- 
ard,  42  N.  H.  137,  the  declaration  was 
as  follows,  to  wit: 

"  In  a  plea  of  the  case,  for  that  the 
plaintiff  is,  and  from  the  time  of  her 
birth  hitherto  has  been  a  good,  pious, 
virtuous  and  honest  subject  of  the  state 
of  Nf^v  Hampshire,  and  has  always, 
during  all  the  time  aforesaid,  behaved 
and  governed  herself  as  such,  and  until 
the  time  of  writing  and  publishing  the 
false,  scandalous  and  malicious  libel, 
hereinafter  mentioned,  has  always 
been,  and  was  always  reputed  and 
esteemed  among  all  her  neighbors,  and 
other  good  and  worthy  citizens  of  this 
state,  to  be  of  good  name,  fame,  credit 
and  reputation,  and  has  never  been 
guilty  nor  until  the  time  of  the  writing 
and  publishing  the  false,  scandalous 
and  malicious  libel,  suspected  to  have 
been  guilty  of  any  grossly  base  or  im- 
moral conduct;  and  on  X\v^  first  day  of 
January,  x'&^S,  at  Plainfield,  in  said 
county,  the  plaintiff,  influenced  solely 
by  the  motives  of  benevolence  and  a 
desire  to  relieve  the  wants  of  the  needy, 
by  the  use  of  suitable  and  proper 
means,  induced  a  large  number  of  per- 
sons to  assemble  at  the  dwelling-house 
of  one  Stephen  Fifield,  in  said  Plain- 
field,  a  poor  and  needy,  but  honest, 
upright,  worthy  and  respectable  citi- 
zen, for  the  purpose  of  relieving  the 
wants  and  necessities  of  said  Fifield, 
and  his  family,  by  the  bestowal  of  alms 
and  gratuities;  said  assembly  of  persons 
being  of  that  kind  or  description  com- 
monly known  as  and  called  a  donation 
party;  the  plaintiff  being  then  and  there 
present  as  one  of  the  persons  compos- 
ing said  assembly;  and  the  plaintiff,  in 
fact,  says  that  said  assembly  was  con- 
ducted in  an  orderly,  temperate  and 
proper  manner,  and  for  the  purpose 
aforesaid,  and  that  no  spirituous  or  in- 
toxicating liquors  of  any  kind  or  de- 
scription were  used  by  any  person 
present  at  said  assembly,  and  no  dis- 
orderly, immoral  or  .improper  conduct 
then  and  there  took  place,  but  that  said 
assembly  was,  by  all  persons  present 
thereat,  conducted  in  a  decent,  orderly, 
moral,  correct  and  sober  manner;  yet 
the  defendant,  well  knowing  the  prem- 
ises, but  contriving  and  maliciously 
intending  to  prejudice,  degrade  and 
injure  the  plaintiff,  in  her  good  name, 
fame,  credit  and  reputation,  and  to 
hold  up  and   expose  her  to  public  in- 


famy, disgrace,  hatred,  contempt  and 
ridicule,  and  to  disturb  and  destroy  her 
happiness  and  peace  of  mind,  and  \.o 
cause  it  to  be  believed  that  the  plaintiff 
had  been  active  in,  and  influenced  the 
collection  of,  and  had  been  guilty  of 
taking  part  in  a  grossly  immoral  and 
intemperate  assembly  of  disorderly, 
immoral  and  licentious  persons,  did, 
on  the  26th  day  of  February,  l9i_$8,  at 
said  Plainfield,  falsely,  maliciously  and 
scandalously  write  and  publish,  and 
cause  and  procure  to  be  written  and 
published,  a  certain  false,  scandalous, 
malicious  and  defamatory  libel  of  and 
concerning  the  plaintiff,  of  and  con- 
cerning the  said  assembly  and  the  part 
taken  therein,  and  in  inducing  the  per- 
sons aforesaid  to  assemble  as  aforesaid, 
containing  therein,  among  other  things, 
the  false,  scandalous,  defamatory  and 
opprobrious  matter  following,  to-wit: 

'The  Rumseller's  Benefit.  The  neigh- 
boring town  oi  Plain/ield seems  destined 
to  be  as  notorious  for  intemperance  and 
drunkard-making  as  it  is  for  hunker 
or  black  democracy.  Are  the  two  things 
cognate,  if  not  synonymous  ?  Having 
a  majority  of  twenty-two  black  demo- 
crats, the  people  of  that  ilk,  last  March, 
elected  a  board  of  selectmen  of  that 
peculiar  stripe  known  as  the  "striped 
pig  order,"  who  licensed  two  liquor 
agents,  one  in  the  west  and  the  other 
in  the  east  part  of  the  town,  that  have 
been  exceedingly  compassionate  to- 
ward those  poor  chaps,  young  and  old, 
male  and  female,  both  there  and  else- 
where, in  the  state  and  out  of  it,  who 
are  afflicted  with  that  common  disease 
called  the  itch  esophagus  or  the  itch 
fuddleorum,  which  they  think  nothing 
can  allay  but  rum,  gin,  brandy,  etc. 
Now  he  of  the  east  part  being  rather 
low  in  purse,  and  very  complaisant  in 
helping  himself  as  well  as  his  neigh- 
bors to  the  "  O  be  joyful,"  some  tender- 
hearted maidens'  (meaning  the  plaintiff 
among  others),  'whose'  (meaning  the 
plaintiff  among  others) '  age  is  problem- 
atical, and  whose'  (meaning  the  plain- 
tiff among  others)  '  fathers,  brothers, 
and  long-longed-for  sweethearts,  are 
among  his  best  customers,  got  up  a 
donation  party  in  his  behalf,  on  new 
year  eve,  which  was  attended,  I  am 
told,  by  a  select  coterie  of  the  lovers  of 
fun,  good  eating  and  good  liquor,  and 
had  a  good  time  generally,  as  well  as 
individually  and  specially.     They  had,. 
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I  am  told,  oysters,  fruit,  cake,  and 
other  knick-knacks,  spiritual  rappers 
above  stairs,  as  well  as  spirits  in  the 
cellar,  so  that  if  they'  (meaning  the 
plaintiff  among  others)  'could  not  call 
spirits  from  the  vasty  deep,  they  '  (mean- 
ing the  plaintiif  among  others)  'could 
keep  their  own  spirits  up  by  pouring 
spirits  down.  Some  went,  it  is  said, 
because  they  did  not  understand  the 
drift  of  it;  some  to  keep  peace  with 
other  some;  some  to  secure  votes;  but 
the  more  part '  (meaning  the  plaintiff 
among  others)  '  because  it  was  in  the 
vicinity  of  such  a  lot  of  good  stuff,  both 
up  stairs  and  down  stairs  and  in  the 
ladies' '  (meaning  the  plaintiff  among 
others)  'chamber.  Some,  by  dint  of 
importunity  and  want  of  decision,  paid 
their  money,  who  did  not  go  at  all,  and 
some  who  did  go,  are  now  most  heartily 
ashamed  of  the  whole  thing.  How 
long  they '(meaning  the  plaintiff  among 
others)  'staid;  what  and  how  much 
they'  (meaning  the  plaintiff  among 
others)  'ate  and  drank;  what  plays 
they'  (meaning  the  plaintiff  among 
others)  'played;  what  kisses  were  be- 
stowed on  ripe  lips  and  cheeks'  (mean- 
ing the  plaintiff)  'generally  innocent  of 
such  sweet  tokens,  and  how  and  when 
they '  (meaning  the  plaintiff  among 
others)  'got  home,  are  things  known 
only  to  the  moon  and  silent  stars.  No 
bard  was  there  to  sing  the  doings  in 
verse  heroic.  No  chronicler  of  small 
events  was  there  to  record  the  "  wis- 
dom and  the  wit  "  of  that  "  feast  of  rea- 
son and  that  flow  "  of  bowl.  Now,  Mr. 
Editor,  such  a  donation  party'  (mean- 
ing the  assembly  aforesaid),  '  for  such 
a  man  and  for  such  a  cause,  is,  I  think, 
"a  new  thing  under  the  sun,"  Solomon 
to  the  contrary  notwithstanding.  Our 
neighbors'  (meaning  the  plaintiff  among 
others),  '  no  doubt,  think  with  Falstaff, 
"  that  the  poor  abuses  of  the  times  want 
countenance,"  and,  therefore,  while 
the  worthy  poor  are  passed  by  on  the 
other  side,  he  who  helps  to  make  men 
poor,  to  beggar  wives  and  children,  and 
send  men  to  the  poor-house,  the  prison, 
the  gallows  and  the  grave,  should  be 
encouraged  not  to  be  weary  of  his  ill- 
doing.'  By  means  of  the  writing  and 
publishing  of  which  said  false,  scan- 
dalous, malicious  and  defamatory  libel 
and  libelous  matter,  by  the  defendant, 
of  and  concerning  the  plaintiff,  of  and 
concerning  the  aforesaid  assembly, 
she,  the  plaintiff,  is  greatly  prejudiced, 
degraded  and  injured,  in  her  aforesaid 


good  name,  fame,  credit  and  reputa- 
tion, and  is  held  up  and  brought  into 
and  exposed  to  public  infamy,  disgrace, 
contempt,  hatred  and  ridicule,  and 
by  means  of  the  writing  and  the  pub- 
lishing of  the  said  libel  as  aforesaid, 
the  peace  and  happiness  of  the  plaintiff 
have  been  greatly  disturbed,  and  she 
has  suffered  great  anxiety  and  distress 
of  mind." 

In  this  case  a  verdict  for  the  plaintiff 
was  set  aside  because  of  errors  in  the 
admission  of  evidence. 

In  Bergmann  v.  Jones,  94  N.  Y.  51, 
the  material  averments  of  the  com- 
plaint were  as  follows,  to  wit: 

"  Third.  —  That  on  the  said  12th  day 
of  March,  the  defendant,  being  the 
editor  and  publisher  of  said  New  York 
Times,  a  newspaper  having  a  large 
circulation  in  the  States  of  New  York 
and  New  Jersey,  and  throughout  the 
United  States,  as  this  plaintiff  is  in- 
formed and  believes,  maliciously  com- 
posed and  published  of  and  concerning 
this  plaintiff,  in  said  newspaper,  the 
false  and  defamatory  article  and  matter 
following,  to-wit: 

'The  gossips  of  Guttenberg,  N.  J., 
are  excited  over  a  mystery  which  has 
developed  in  their  midst.  The  scene 
of  the  mystery  is  a  little  two-story 
frame  building  on  Fifth  street  near 
Herman  avenue.  Rudolph  Bergmann 
owns  the  structure.  In  the  front  part 
he  keeps  a  small  grocery  store.  The 
rear  rooms  he  occupies  as  sleeping  and 
eating  rooms.  His  habits  are  miserly, 
and  his  wife,  who  left  him  some  time 
ago,  is  said  to  have  left  because  of  the 
meagerness  of  his  supplies,  and  he 
now  lives  by  himself,  with  none  to 
share  his  joys  and  sorrows.  The  upper 
part  of  the  building  is  occupied  by  a 
German  tenant,  who  confesses  that  he 
has  always  looked  on  Mr.  Bergmann 
with  suspicion.  Beneath  the  building 
is  a  noisome  cellar.  It  is  always 
covered  with  about  two  feet  of  water, 
and  having  been  the  depository  of  all 
the  rubbish  of  the  store  and  dwelling- 
house,  has^  for  some  time  emitted  the 
most  noxious  vapors.  Two  or  three 
months  ago  the  cow  of  one  of  his 
neighbors  died,  and  the  carcass  lay  for 
seven  days  unburied.  It  was  fast  be- 
coming a  mass  of  corruption,  when 
Bergmann,  impelled  by  some  motive 
not  understood,  cut  it  into  pieces  and 
cast  the  fragments  into  the  cellar.  The 
tenant  says  that  at  the  same  time  the 
putrid    carcass   was   thrown    into    the 
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cellar,  he  heard  a  noise  as  of  a  man 
splashing  around  in  the  water  in  the 
cellar.  It  was  the  dead  of  night  when 
these  noises  aroused  him,  and  on 
making  further  observations,  he  saw 
Bergmann  cut  away  the  cellar  stairs  so 
as  to  prevent  descent  into  it  and  bolt 
down  the  hatchway.  Convinced  that 
the  body  of  a  man  had  been  cast  into 
the  cellar,  and  that  the  carcass  of  the 
cow  had  been  thrown  in  so  as  to  confuse 
any  who  might  search  the  place,  the 
tenant  told  his  story  to  Justice  Schmidt. 
The  justice  and  constable  Walker  vis- 
ited the  house.  The  cellar  stairs  were 
indeed  gone,  and  the  constable  found 
it  necessary  to  make  his  way  into  the 
flooded  cellar  with  a  ladder.  The 
stench  was  overpowering,  but  he 
walked  around  in  the  water  almost  up 
to  his  knees  till  he  had  learned  enough 
to  convince  him  that  there  was  reason- 
able ground  for  the  tenant's  suspicion. 
He  says  that  while  feeling  around  in 
the  water,  his  hand  came  in  contact 
with  what  be  believes  to  have  been  a 
human  arm,  and  afterward  with  teeth, 
which  he  judges  were  those  of  a  human 
being.  Why  he  did  not  bring  them 
out  in  the  light  of  day  does  not  appear. 
The  matter  was  brought  to  the  notice 
of  the  town  committee  and  an  investi- 
gation will  be  made.  Ber^mann's 
neighbors  now  recall  the  fact  that  a 
year  ago  a  man  who  boarded  with 
Bergmann  strangely  disappeared,  and 
a  few  days  later  his  grocery  was  re- 
plenished with  a  new  stock,'  thereby 
meaning  and  intending  to  accuse  the 
plairttiff  of  the  crime  of  murder,  or  of 
being  accessory  thereto,  and  meaning, 
and  intending  to  have  it  understood 
and  believed  that  the  plaintiff  had  been 
guilty  of  the  crime  of  murder,  and  had 
murdered  and  concealed  a  man  in  his, 
the  plaintiff's  cellar,  or  that  the  plain- 
tiff was  accessory  to  such  crime  and 
guilty  as  such,  and  meaning  and  in- 
tending to  accuse  the  plaintiff  of,  and 
to  have  it  understood  and  believed  that 
he  was  guilty  of  a  great  and  infamous 
crime,  and  meaning,  and  intending  to 
accuse  the  plaintiff  of  odious  and  dis- 
graceful conduct,  and  thereby  injure 
and  destroy  his  character  and  bring 
him  into  disrepute  and  disgrace. 

Fourth.  —  That  said  article  and  mat- 
ter so  as  aforesaid  published,  so  far  as 
it  accused,  charged  or  insinuated  that 
this  plaintiff  had  been,  or  was  guilty  of 


the  crime  of  murder,  or  of  any  other 
crime,  is  utterly  false  and  defamatory, 
and  all  such  statements  and  insinua- 
tions therein  contained  to  that  effect, 
and  all  the  statements  and  insinuations 
reflecting  upon  the  character  or  con- 
duct of  this  plaintiff  to  the  effect  that 
he  had  been  guilty  of  odious,  disrepu- 
table or  disgraceful  acts  or  conduct,  are 
in  like  manner  false  and  defamatory. 

Fifth. —  That  plaintiff  has  always  been 
a  good  and  worthy  citizen  and  was 
never  guilty  of  any  of  the  criminal,  in- 
famous or  disgraceful  acts  which  are 
charged,  stated  or  insinuated  in  the 
said  libelous  article,  and  had  enjoyed 
the  respect,  confidence  and  esteem  of  the 
community  where  he  lived  and  where- 
ever  he  was  known.  That  by  reason 
of  the  composition  and  publication  of 
the  matter  aforesaid  in  such  news- 
paper, the  plaintiff  has  been  brought 
into  disrepute  and  disgrace  and  has 
suffered  in  his  good  name  and  reputa- 
tation,  so  much  so,  that  he  is  accosted 
and  insulted  in  the  streets  by  allusions 
to  this  defamatory  matter,  and  has 
suffered  and  still  suffers  thereby. 

Sixth.  — That  by  means  of  said  pub- 
lication, the  plaintiff  has  been  greatly 
injured  in  his  reputation  to  his  damage 

%20,000. 

Seventh.  —  That  by  means  of  said 
publication,  the  plaintiff  has  also  been 
greatly  injured  in  and  about  his  busi- 
ness, as  a  merchant,  by  the  loss  of 
good-will  and  patronage,  and  suffered 
pecuniary  loss  thereby,  to-wit:  to  the 
amount  of  %s^ooo." 

In  this  case  a  judgment  in  favor  of 
the  plaintiff  was  affirmed. 

For  other  forms  see  the  following 
cases,  to  wit:  Downing  v.  Brown,  3 
Colo.  571;  Park  v.  Piedmont,  etc.,  L. 
Ins.  Co.,  51  Ga.  510;  De  Armond  v. 
Armstrong,  37  Ind.  35;  Hutts  v.  Hutts, 
62  Ind.  240;  Prosser  z/.  Callis,  117  Ind. 
105;  Doan  V.  Kelley,  121  Ind.  413;  Till- 
son  V.  Robbins,  68  Me.  295;  Cincinnati 
Gazette  Co.  v.  Timberlake,  10  Ohio 
St.  548;  Belo  V.  Wren,  63  Tex.  686. 

1.  Precedent.  —  In  Collins  z/.  Dispatch 
Pub.  Co.,    152   Pa.   St.    187,  the  state- 
ment of  plaintiff's  cause  of  action  wa 
as  follows,  to  wit: 

"  That  before  and  at  the  time  of  the 
committing  of  the  several  grievances 
hereinafter  mentioned  by  the  said  de- 
fendant, the  plaintiff  was  a  married 
man    and   a   person    of    good    name, 
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(Precedent  in  Goodrich  v.  Davis,  11  Met.  (Mass.)  474.)' 
[{Commencing  as  in  Form  No.  69Jf2)^  before  and  at  the  time  of  the 
committing  by  the  defendant  of  the  grievances  hereinafter  mentioned, 
[the  plaintiff]^  was  the  editor  of  a  public  newspaper,  printed  in 
Worcester,  in  the  county  of  Worcester,  called  the  '•'•Massachusetts 
Cataract;''  and  whereas  the  commandment  of  scripture,  "thou  shalt 
not  commit  adultery,"  is  and  is  known  as  the  seventh  commandment, 
yet  the  defendant,  wickedly  intending  to  injure  the  plaintiff,  and  to 
bring  him  into  public  scandal  and  disgrace,  heretofore,  to-wit,  on  the 
21  th  day  oi  June,  iS^^,  at  said  Worcester,  falsely  and  maliciously  did 
compose  and  publish,  and  cause  to  be  composed  and  published,  of 
and  concerning  the  plaintiff  and  his  violation  of  said  commandment, 
a  certain  false,  scandalous,  malicious  and  defamatory  libel,  contain- 


credit  and  reputation,  and  deservedly 
enjoyed  the  esteem  and  good  opinion 
of  divers  persons,  yet  the  defend- 
ant, well  knowing  the  premises,  and 
combining  and  wickedly  and  ma- 
liciously intending  to  injure  the 
plaintiff  in  that  behalf  and  bring  him 
into  public  scandal  and  disgrace,  here- 
tofore, to  wit,  on  the  12th  day  of  No- 
vember, \%qo,  at  Pittsburgh,  in  the 
county  aforesaid,  falsely,  wickedly  and 
maliciously  did  compose  and  publish 
and  cause  to  be  composed  and  pub- 
lished and  circulated  in  its  said  news- 
paper, of  and  concerning  the  plaintiff, 
a  certain  false,  scandalous,  malicious 
and  defamatory  libel,  containing, 
among  other  things,  the  false,  scan- 
dalous, malicious  and  defamatory  li- 
belous matters  following,  of  and  con- 
cerning the  plaintiff,  that  is  to  say: 

*  Complaints  from  outside  parties 
were  sent  to  the  department '  (thereby 
meaning  the  Post-office  Department  of 
the  United  States),  '  one  asking  for  his  ' 
(meaning  thereby  the  said  Stephen  Col- 
tins' s)  'dismissal'  (meaning  thereby 
his,  the  said  Stephen  Collins' s  dismissal, 
and  meaning  thereby  his,  the  said 
Stephen  Collinses  dismissal  from  his 
position  or  the  office  as  Superintend- 
ent of  Mails  in  the  Pittsburgh  post- 
office)  '  on  account  of  intimacy  ' 
(meaning  thereby  the  intimacy  of  said 
Stephen  Collins,  and  meaning  thereby 
an  improper  and  criminal  relation  of 
the  said  Stephen  Collins)  '  with  a  well 
known  young  local  elocutionist '(mean- 
ing thereby  that  the  said  Stephen  Col- 
lins, said  plaintiff,  had  committed  the 
crime  of  adultery  with  a  certain  young 
woman  whose  occupation  was  that  of 
elocutionist). 

By  means  of  the  committing  of  which 


said  grievances  by  said  defendant,  the 
plaintiff  hath  been  and  is  greatly  in- 
jured in  his  good  name,  credit  and 
reputation,  and  brought  into  public 
scandal  and  disgrace,  and  has  been 
and  is  shunned  by"  divers  persons,  and 
has  been  deprived  of  his  position  of 
of  office  of  Superintendent  of  Mails  in 
the  Pittsburgh  post-office,  and  has  been 
otherwise  injured  to  the  amount  of 
thirty  thousand  dollars,  and  therefore 
he  brings  suit." 

A  nonsuit  was  granted  at  the  trial 
on  the  ground  that  the  words  alleged 
were  not  actionable  per  se  and  that  the 
evidence  was  not  sufficient  to  support 
the  innuendo.  This  judgment  was  re- 
versed, however,  in  the  supreme  court, 
it  being  held  that  while  there  was  some 
evidence  tending  to  sustain  the  mean- 
ing averred  in  the  innuendo,  "  the 
words  upon  their  face,  without  in- 
voking the  aid  of  the  innuendo,  are 
defamatory  and  actionable;  and,  if  the 
case  bad  gone  to  the  jury,  they  should 
have  been  so  instructed." 

1.  The  court  was  clearly  of  opinion 
that  this  declaration  was  good  and  suf- 
ficient, stating  that  although  the  article 
was  addressed  "To  the  editor  of  the 
Massachusetts  Cataract,"  a  direct  aver- 
ment that  the  plaintiff  was  such  editor 
and  that  defendant  published  the  same 
"of  and  concerning  the  plaintiff" 
showed  who  the  party  intended  to  be 
libeled  was.  It  was  also  held  that  the 
words  of  the  libel  were  not  so  ambigu- 
ous that  extrinsic  facts  should  be  set 
out,  showing  what  offense  was  intended 
to  be  charged. 

See,  generally,  supra,  note  2,  p.  368. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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ing,  amongst  other  things,  the  false,  scandalous,  malicious,  defama- 
tory and  libellous  matter  following,  of  and  concerning  the  plaintiff, 
and  the  violation  of  said  commandment  by  the  plaintiff,  that  is  to  say: 
"  To  the  editor  of  the  Massachusetts  Cataract"  (meaning  the  plaintiff, 
the  editor  of  said  paper):  "  But,  Sir,"  (meaning  the  plaintiff,)  "  how 
is  the  fact  ?  Are  there  but  one  class  of  sins  that  can  rightfully  be 
attacked  and  exposed  ?  Can  you  "  (meaning  the  plaintiff)  "  break 
every  commandment  in  the  decalogue,  and  still  go  unwhipped  of 
justice,  because  there  is  no  popular  clamor  raised  to  bring  your  vices 
before  the  public  ?  Can  you  "  (meaning  the  plaintiff)  "  be  guilty  of 
breaking  the  seventh  commandment  "  (meaning  the  said  seventh 
commandment  of  scripture)  "and  cover  that  noisy  and  licentious 
affair  ? "  (meaning  thereby  that  the  plaintiff  had  violated  and  broken 
the  seventh  commandment  of  the  decalogue,  which  prohibits  adultery, 
and  had  committed  adultery  with  some  person  or  persons.)  "Can 
you  "  (meaning  the  plaintiff)  "  recollect  the  tenth  commandment, 
which  says,  thou  shalt  not  covet  thy  neighbor's  wife,  nor  his  ass,  nor 
anything  that  is  thy  neighbor's  ?  If  you  "  (meaning  the  plaintiff) 
"  recollect  this  command,  can  you"  (again  meaning  and  intending 
the  plaintiff)  "put  your  hand  upon  your  heart  and  say  you  "  (mean- 
ing the  plaintiff)  "have  a  clear  conscience  on  this  subject  ?  Is  not 
conscience  a  little  unquiet  ?  Does  it  not  say,  hush  !  be  still !  It 
won't  do  to  reveal  the  things  of  the  prison-house;  those  things  said  and 
done  in  secret  places  "  (meaning  thereby  that  the  plaintiff  had  com- 
mitted the  crime  of  adultery,  and  that  his  conscience  accused  him 
of  that  crime).  By  means  of  the  committing  of  which  said  grievances 
by  the  defendant,  the  plaintiff  hath  been  and  is  greatly  injured  \{con- 
eluding  as  in  Form  No.  694^).  ]  ^ 

(3)  Bribery. 

Form  No.  12992. 

(Precedent  in  Heilman  v.  Shanklin,  60  Ind.  425.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5915. )]  ^ 
Paragraph  i .  The  said  plaintiff,  William  Heilman,  by  Denby  6^  Kum- 
ler,  his  attorneys,  complains  of  the  said  defendants,  John  G.  Shanklin, 
George  W.  Shanklin  and  Sidney  D.  Terry,  and  says,  that,  on  the  Wth 
day  of  September,  i87^  and  on  divers  other  days  thereafter,  and  up 
to  the  date  of  bringing  this  suit,  the  said  defendants  were  the  owners, 
publishers  and  editors  of  the  "  Evansville  Daily  Courier,"  a  daily  news- 
paper published  in  the  city  of  Evansville,  Vanderburgh  county,  and 
State  of  Indiana;  that  said  '■'•Evansville  Daily  Courier,"  printed  and 
published  as  aforesaid,  is  a  newspaper  of  general  and  extensive  cir- 
culation throughout  portions  of  the  States  of  Indiana,  Illinois  and 

1.  The  matter  to  be  supplied  within  the  state  of  Indiana,  the  truth  of  the 
[]  will  not  be  found  in  the  reported  case,  matter  published,  and  a   jury  having 

2.  In  this  case  the  publication  com-  found  for  the  defendant,  a  judgment 
plained  of  was  held  to  be  libelous,  but  on  the  verdict  was  affirmed  by  the  su- 
the  defendant  pleaded  as  an  absolute  preme  court. 

bar  to  the  action,  under  the  practice  of        See,  generally,  supra,  note  2,  p.  368. 
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Kentucky,  and  the  said  plaintiff  avers,  that,  for  a  long  time  before,  and 
at  the  time  of,  the  committing  of  the  grievances  hereinafter  men- 
tioned, he  was  a  resident  and  citizen  of  Evafisville,  county  and  State 
aforesaid,  and  had  always  maintained  a  good  character  and  name 
among  his  neighbors  and  acquaintances,  for  moral  worth,  honesty 
and  integrity,  and  had  never  been  suspected  or  accused  of  the  crime 
of  bribery,  or  any  other  felony;  yet  the  said  defendants,  well  knowing 
the  premises,  and  maliciously  intending  to  injure  the  said  plaintiff 
and  to  bring  him  into  public  scandal,  disgrace  and  disrepute  among 
his  neighbors  and  acquaintances,  did,  on  the  20th  day  of  September, 
1874,  falsely,  wickedly  and  maliciously  publish,  and  cause  to  be  pub- 
lished, in  the  said  '•'■  Evansville  Daily  Courier"  of  and  concerning  the 
said  plaintiff,  a  certain  false,  scandalous  and  malicious  libel,  contain- 
ing, among  other  things,  the  false,  malicious,  defamatory  and  libel- 
lous matter  following,  that  is  to  say: 

"A  remarkable  and  unparalleled  case  is  presented  to  this  Con- 
gressional District;  it  is  a  man  running  for  Congress,  not  on  any 
platform  or  any  well  defined  issue  before  the  people,  but  simply  on 
beer  and  bribery,  and,  what  is  more  remarkable  still,  he  has  hopes  of 
succeeding.  'To  this  complexion  have  we  come  at  last:'  that  a 
candidate  for  a  high  and  responsible  office,  one  who  in  the  halls  of 
Congress  will  represent  and  express  the  wishes  of  thirty  thousand 
voters,  is  to  be  placed  there  simply  through  the  influence  of  beer  and 
money,  or,  more  properly  speaking,  for  it  reduces  itself  to  that, 
through  beer  and  bribery.  But,  even  in  these  degenerate  days,  we 
have  too  much  faith  in  the  dignity  and  manhood  of  the  people  to 
believe  that  one  can  succeed  through  these  means.  That  there  are 
some  who  will  sell  their  birthright  for  a  'mess  of  postage  '  is,  alas! 
too  true,  but  that  there  are  many  such  we  do  not  believe.  And  we 
hope  and  expect  that  this  fact  will  be  demonstrated  by  the  result  of 
the  Congressional  election  in  the  First  District  of  Indiana." 

Thereby  meaning  that  the  said  plaintiff  was  guilty  of  a  felony  — . 
thereby  meaning  that  the  said  plaintiff  was  guilty  of  bribery —  there- 
by meaning  that  the  said  plaintiff  had,  with  money,  hired  voters  of 
the  First  Congressional  District  of  Indiana  to  vote  for  him,  the  said 
plaintiff,  as  a  candidate  for  Congress  from  said  district  —  thereby 
meaning  that  said  plaintiff  had  paid  money  to  voters  of  the  First  Con- 
gressional District  of  Indiana,  in  order  to  induce  them  to  vote  for 
him,  the  said  plaintiff  —  thereby  meaning  that  said  plaintiff  had  bought 
with  money,  or  other  things  of  value,  the  votes  of  divers  and  singular 
of  the  voters  of  the  said  First  District  of  Indiatia,  for  him,  the  said 
Heilman,  for  Congress,  the  said  Heilman  then  and  there  being  a  candi- 
date for  Congress  from  the  First  District  of  Indiana;  by  means 
whereof  the  said  plaintiff  hath  been  greatly  damaged  and  injured  in 
his  good  name,  character  and  reputation,  to  the  damage  of  the  said 
plaintiff  of /.?«  M^«^d!«^  dollars.  Wherefore  he  prays  judgment  against 
the  said  defendants  for  ten  thousand dolla-rs,  his  damages  so  as  afore- 
said sustained. 

Paragraph  2.  The  said  plaintiff,  William  Heilman,  further  complain- 
ing of  the  said  defendants,  John  G.  Shanklin,  George  W.  Shanklindixxd 
Sidney  D.  Terry,  says,  that  the  said  defendants,   on  the  2Sd  day  of 
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September,  i874,  and  on  divers  other  days  thereafter,  and  up  to  the 
beginning  of  this  suit,  were  the  owners,  publishers  and  editors  of  the 
'■'■Evansville  Daily  Courier"  a  daily  newspaper  printed  and  published 
in  the  city  oi  Evansville,  county  of  Vanderburgh  and  State  oi  Indiana', 
that  said  "  Evannnlle  Daily  Courier,"  printed  and  published  as  afore- 
said, is  a  newspaper  of  general  and  extensive  circulation  throughout 
portions  of  the  States  of  Indiana,  Illinois  and  Kentucky;  and  the  said 
plaintiff  avers,  that,  for  a  long  time  before,  and  at  the  time  of,  the  com- 
mitting of  the  wrongs  and  injuries  hereinafter  mentioned,  he  was  a 
resident  and  citizen  of  the  city  of  Evansville,  county  and  State  afore- 
said, and  had  always  sustained,  and  does  now  sustain,  a  good  character 
and  name  among  his  neighbors  and  acquaintances,  for  moral  worth, 
integrity  and  honesty,  and  had  never  been  implicated,  accused  or 
charged  of  or  with  the  crime  of  bribery,  or  any  other  felony.  Yet 
the  said  defendants,  well  knowing  the  premises  and  maliciously 
intending  to  injure  the  said  plaintiff,  and  bring  him  into  public  scan- 
dal, disgrace  and  disrepute  among  his  friends  and  acquaintances, 
did,  on  the  23d day  of  September,  \^lJf,  falsely,  wickedly  and  maliciously 
publish,  and  cause  to  be  published,  in  the  said  ^'■Evansville  Daily 
Courier"  of  and  concerning  the  said  plaintiff,  a  certain  false,  scanda- 
lous and  malicious  libel,  containing,  among  other  things,  the  false, 
malicious,  defamatory  and  libellous  matter  following,  that  is  to  say: 

"Our  Gauntlet. 

Like  that  distinguished  politician,  William  Heilman,  '  there  are  some 
things  we  can't  stand.'  One  of  those  'things'  is  the  cowardly 
attempt  of  corrupt  editors  to  bully  us.  Another  is  the  loud-mouthed 
threats  of  candidates  for  office  to  bring  suit  against  this  paper  for 
libel.  We  invite  either  the  hypocrites  who  know  that  this  Congres- 
sional race  is  being  made  on  the  platform  of  beer  and  bribery,  or 
Mr.  William  Heilman,  who  was  nominated  because  it  was  believed 
that  he  would  use  his  money  to  induce  people  to  vote  for  him,  and 
who  has  used  his  money  to  induce  people  to  vote  for  him,  to  bring 
suit  for  libel  against  this  paper,  or  against  either  of  the  proprietors 
or  editors.  If  this  is  not  sufficient  ground  for  an  action  on  their 
side,  let  them  state  the  terms  in  which  they  wish  an  editorial  article 
written,  charging  that  they  have  furnished  money  to  be  used  to  gain 
votes  for  William  Heilman,  for  Congress,  and  we  will  employ  those 
terms.  Come,  virtuous  gentlemen  of  the  '■Journal^  and  come  you,  too, 
pure-minded  candidate  for  Congress,  and  pick  up  this  glove.  The 
law  of  the  State  of  Indiana,  passed  by  a  Republican  Legislature,  says, 
that  any  person  who,  *  either  himself  or  through  any  one  else,'  fur- 
nishes any  money  or  other  means,  to  be  used  to  induce  any  person  to 
vote  for  any  candidate  for  office,  '  shall  be  deemed  guilty  of  a  felony.' 
We  specifically  charge  that  William  Heilman  has  furnished  money  to 
be  used  to  gain  votes  for  him.  Now,  if  he  does  not  wish  to  stand 
before  this  community  in  the  attitude  of  confessing  the  felony,  let 
him  call  upon  us  to  prove  what  we  have  written,  before  the  court." 

The  said  Heilman,  then  and  there  being  a  candidate  for  Congress, 
and  a  candidate  for  the  office  of  Congressman  of  the  United  States 
from  the  First  Congressional  District  of  Indiana,hy  means  whereof 
the  said  plaintiff  hath  been  greatly  damaged  and  injured  in  his  good 

376  Volume  ii. 


12992.  LIBEL.  12992. 

name,  character  and  reputation,  to  the  damage  of  said  plaintiff  of 
ten  thousand  dollars.  Wherefore  the  said  plaintiff  prays  judgment 
against  the  said  defendants  for  ten  thousand  dollars,  his  damage  sus- 
tained as  aforesaid. 

Paragraph  3.  The  said  plaintiff,  William  Heilman^  further  com- 
plaining of  the  said  defendants,  yic?^//  G.  Shanklin,  George  W.  Shank- 
lin,  and  Sidney  D.  Terry,  says,  that  the  said  defendants,  on  the  'hSd 
day  of  September,  i874,  and  on  divers  other  days  thereafter,  and  up 
to  the  beginning  of  this  suit,  were  the  owners,  publishers  and  editors 
of  the  ^^  Evansville  Daily  Courier,"  a,  daily  newspaper  printed  and 
published  in  the  city  of  Evansville,  county  of  Vanderburgh  and  State 
of  Indiana;  that  the  said  '■'■  Evansville  Daily  Courier"  printed  and 
published  as  aforesaid,  is  a  newspaper  of  general  and  extensive  cir- 
culation throughout  portions  of  the  States  of  Indiana,  Illinois  and 
Kentucky;  and  the  said  plaintiff  avers,  that,  for  a  long  time  before, 
and  at  the  time  of,  the  committing  of  the  grievances  hereinafter 
mentioned,  he  was  a  resident  of  the  city  of  Evansville,  county  and 
State  aforesaid,  and  had  always  sustained  a  good  character  and  name 
among  his  neighbors  and  acquaintances  for  moral  worth,  honesty 
and  integrity,  and  had  never  been  suspected,  accused  or  charged  of 
or  with  the  crime  of  bribery,  or  any  other  felony;  yet  the  said  de- 
fendant, knowing  the  premises,  and  maliciously  intending  to  injure 
the  said  plaintiff  and  to  bring  him  into  public  scandal,  disgrace  and 
disrepute  among  his  neighbors  and  acquaintances,  did,  on  the  23d 
day  of  September,  i87^  falsely,  wickedly  and  maliciously  publish,  and 
cause  to  be  published,  in  the  said  '•'■  Evansville  Daily  Courier"  of  and 
concerning  the  plaintiff,  a  certain  false,  scandalous  and  malicious 
libel,  containing,  among  other  things,  the  false,  malicious,  defama- 
tory and  libellous  matter  following,  of  and  concerning  the  said  plain- 
tiff, that  is  to  say:  "And  who  "  (meaning  the  said  plaintiff,  William 
Heilman)  '■^hdk.s  used  his  money  to  induce  people  to  vote  for  him  " 
(meaning  the  said  plaintiff,  who  was  then  and  there  a  candidate  for 
Congress  from  the  First  Congressional  District  of  Indiana,  meaning 
that  the  said  Heilman^zs  guilty  of  a  felony,  namely,  bribery,  in  this, 
that  the  said  Heilman  had  used  his  money  to  induce  divers  and 
singular  of  the  voters  of  said  district  to  vote  for  him,  the  said  Heil- 
man, then  and  there  being  a  candidate  for  the  position  as  aforesaid, 
from  the  district  aforesaid).  "  We  "  (meaning  the  said  defendants) 
"  specifically  charge  that  William  Heilman  "  (meaning  the  said  plain- 
tiff, William  Heilman,  who  was  then  and  there  a  candidate  for  the 
Congress  of  the  United  States  from  the  First  Congressional  District 
of  Indiana,  and  who  was  then  and  there  a  candidate  for  office,  to 
wit,  the  office  of  Congressman  from  said  district,  was  guilty  of  a 
felony,  namely,  bribery,  in  this,  that  he,  the  said  Heilman,  was 
hiring,  buying,  and  offering  to  hire  and  buy,  by  himself  and  others, 
and  had  furnished  money  and  other  things  of  value,  and  had  permit- 
ted his  money  and  other  things  of  value  so  to  be  used,  to  hire,  buy 
and  induce  certain  persons  of  said  district  to  vote  for  him,  the  said 
Heilman,  who  was  then  and  there  a  candidate  for  office,  as  aforesaid). 
By  means  whereof  the  said  plaintiff  hath  been  greatly  damaged  and 
injured  in  his  good  name  and  reputation,  to  the  damage  of  said 

377  Volume  11. 


12992.  LIBEL.  12993. 

plaintiff  of  ten  thousand  dollars.     Wherefore  the  said  plaintiff  prays 
judgment  against   the  said  defendants  for  ten  thousand  dollars,  and 


all  other  proper  relief. 


Denby  &*  JCulmer,  Attorneys  for  Plaintiff. 
(^)  Cruelty  to  Children. 


Form  No.  12993. 

(Precedent  in  Geisler  v.  Brown,  6  Neb.  255.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5923.)]^ 

Now  comes  the  said  plaintiff  Clara  Geisler  by  her  husband  and 
next  friend  Frederick  Geisler.,  and  says  that  she  is  a  married  woman 
and  that  Frederick  Geisler  is  her  husband,  and  that  they  now  are,  and 
were,  and  had  been  for  a  long  time  living  happily  together  as  man 
and  wife  at  and  before  the  grievances  hereinafter  mentioned,  and  the 
said  plaintiff  says  that  she  is  a  good,  true  and  honest,  kind  and 
upright  woman,  and  as  such  has  always  behaved  and  conducted  her- 
self as  hereinafter  mentioned  and  until  the  committal  of  the  several 
grievances  by  the  said  defendant  as  hereinafter  mentioned  was 
always  reputed,  esteemed  and  accepted  by  and  among  all  her  neigh- 
bors, and  other  good  and  worthy  citizens  to  whom  she  was  in  any 
way  known  to  be  a  person  of  good  name,  fame,  and  credit,  and  had 
never  been  suspected  or  charged  with  the  offenses  or  misdemeanors 
charged  and  imputed  to  her  by  the  said  defendant  or  of  other  offenses 
or  misconduct.  That  on  the  twelfth  day  oi  July,  a.  d.  i875,  the  said 
defendant,  William  A.  Brown,  vizs  the  publisher  and  owner  of  a 
newspaper  published  at  Nebraska  City,  Nebraska,  commonly  known 
and  called  '•'■  The  Daily  Nebraska  Press"  which  said  newspaper  was 
and  is  of  general  circulation  in  %d\di  Nebraska  City  and  Otoe  county; 
that  on  the  said  twelfth  day  oi  July,  a.  d.  i87<^,  at  said  Nebraska  City 
and  Otoe  county  and  State  of  Nebraska  aforesaid,  the  said  defendant 
William  A.  ^r<77£/«,  published  and  caused  to  be  printed  and  circulated 
in  his  said  paper  aforesaid  the  following  willful,  false,  scandalous,  and 
malicious  libel  of  and  concerning  her  in  her  capacity  of  step-mother 
to  the  children  of  the  said  Frederick  Geisler,  she,  the  said  plaintiff, 
then  and  now  being  the  second  wife  of  the  ssiid  Frederick,  and  the 
said  step-mother  of  the  said  children  of  said  Frederick  by  his  first 
wife,  that  is  to  say:   (Jlere  was  set  out  the  alleged  libel ^.'^ 

1.  On   demurrer,    this    petition    was  2.  The  matter  to  be  supplied  within 

held   not   to   show  a  cause  of  action.  [  ]  will   not  be  found  in  the  reported 

The  decision  has,  however,  been  over-  case. 

ruled.     In  World  Pub.  Co.   v.   Mullen,  3.  The  alleged  libel  was  in  the  words 

43  Neb.  126,  counsel  for  the  defendant  following,  to  wit: 

cited  this  case  to  support  their  conten-  "An    Inhuman    Step-mother —  She 

tion  that  the  language  of  the  publica-  Beats  Her  Child  Over  the  Head  with  a 

tion  in  that  case  was  not  libelous  per  se.  Club" —  Is  it  not  Time  that   Something 

but    the   court   stated    that   Geisler   v.  was  Done  with  That  Girl? 

Brown  could  no  longer  be  regarded  as  The  case  of  kidnapping   and   pistol 

authority  and  was  in  fact,  though  not  shooting  has  gone  quite  far  enough,  in 

expressly,   overruled  in   Finch  v.  Vif-  our   opinion.     This   case   of  the    little 

quain,  ii  Neb.  280.  girl  had  better  be  lawfully  settled  be- 

See,  generally,  supra,  note  2,  p.  368.  fore   any    more   bloodshed   is   caused, 
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Which  publication  is  and  was  false,  slanderous,  and  malicious; 
this  plaintiff  says  that  7^r<'^(?rzV^  6^m/ifr  did  have  a  daughter  by  his 
first  wife,  whose  name  was  and  is  Louise;  that  she  is  about  eight  years 
of  age;  that  the  plaintiff  always  and  at  all  times  treated  her  kindly 
and  in  an  affectionate  and  motherly  manner,  and  never  struck  her, 
punished  her,  or  abused  her  in  any  manner;  that  by  said  false,  mali- 
cious, and  scandalous  libel,  so  published  by  said  defendant  willfully 
and  maliciously,  this  plaintiff  has  been  greatly  damaged  by  being 
brought  into  public  ridicule,  hatred,  and  contempt,  and  in  a  great 
degree  banished  and  shunned  by  her  former  friends  and  associates, 
and  her  feelings,  and  the  grief  occasioned  by  said  false  and  mali- 
cious publication  offended  her,  been  injured  in  her  health,  and  good 
name  and  fame  in  the  sum  of  sixty  thousand  dollars. 

{{Concluding  as  in  Form  No.  5923.)]^ 

(jd')  Disorderly  Conduct. 

Form  No.  12994. 

(Precedent  in  Thomas  v.  Smith,  75  Hun  (N.  Y.)  574.)* 

[(Commencing  as  in  Form  No.  5926. yy- 

First.  That  the  plaintiff  is  a  married  woman,  the  wife  of  Mr.  Harry 
Thomas,  and  is  a  woman  of  standing  and  respectability  in  the  com- 
munity and  among  her  neighbors  where  she  is  known. 

Second.  That  as  plaintiff  is  informed  and  believes,  the  defendant, 
with  the  intent  to  injure  and  defame  plaintiff  in  her  domestic  and 
social  relations,  on  or  about  the  10th  day  of  August.,  i892,  in  the  city 
of  Brooklyn,  stated  and  declared  and  spoke  to  and  in  the  hearing  of  a 
representative  of  the  weekly  newspaper,  published  weekly  in  Brooklyn, 
in  the  vicinity  where  plaintiff  resides,  and  of  sundry  other  persons, 
that  "she  "  (meaning  this  plaintiff)  "was  intoxicated  at  a  camp  meet- 
ing held  an  evening  or  two  prior;"  that  "she"  (meaning  plaintiff) 
"  caused  a  disturbance  at  the  meeting;  and  that  she  had  to  be  put 
out  by  a  policeman." 

and  we  shall  insist  upon   the    proper  sheriff  i)/i7<»r<?  to  take  the  girl  to  J/iV^J^/- 

officers  taking  this  matter  in  hand  and  son' s  house  and  keep  her  there  until 

settling  it.     Peace   can   never   be   ob-  called  for.     This  Mickelson  will  prob- 

tained  the  way  things  are  carried  on  ably   do   if   Geisler  does   not   get    her 

now,  and  men  are  in  danger  of  losing  away. 

their  lives  and  the  offenders  being  con-  It  is  time  that  Geisler  and  his  brutal 

stantly  in  '  limbo.'  wife  were  put  under  bonds  not  to  whip 

Last  night  Mrs.  Geisler  hedit  her  little  that  girl,  and  it  is  time  someone  took 

step-daughter  most  unmercifully  with  care  of  the  little  girl,  who  is  not  over 

a  club  as  large  as  a  man's  wrist,  strik-  nine  years   of   age.     There   has    been 

ing   her   over   the   head    and    making  trouble  enough  over  her,  and  we  hope 

the  blood  flow  freely.     The  little  girl  the  authorities  will  put  a  stop  to  it." 

ran  away  from  her  as  soon  as  she  could  1.  The  matter  to  be  supplied  within 

free    herself,    and    went    to    marshal  []  will  not  be  found  in  the  reported  case. 

Thomas'   house   weeping   bitterly,  her  2.  It  was  held  that  the  fact  that  the 

clothes  saturated  with  blood  and  the  words  published  in  a  newspaper  were 

wounds  on  her  head  still  bleeding  pro-  spoken  by   the   defendant  to   a  news- 

fusely.     The  marshal  was  not  at  home,  paper  man  did  not  make  the  defendant 

so  she  went  to  the  store  of  C.  H.  Mickel-  any  the  less  a  participant  in  the  publi- 

son,    and    from    there   over   to    judge  cation. 

Dickey's   drug-store.      The   judge   told  See,  generally,  supra,  note  2,  p.  368. 
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That  said  statements  by  defendant  were  absolutely  false,  and  were 
made  maliciously  by  defendant  to  have  same  published,  and  to  malign 
and  disgrace  this  plaintiff.  That  said  false  statements  against  plain- 
tiff, so  publicly  made  by  defendant,  have  been  published  as  intended 
by  defendant,  and  by  the  reason  of  the  acts  of  defendant  aforesaid, 
and  of  her  said  statements,  and  the  publicity  maliciously  secured  by 
defendant  to  spread  same  in  said  community,  and  through  a  news- 
paper, plaintiff  has  thereby  been  caused  great  trouble  and  anguish  in 
mind  and  body,  and  has  been  put  to  legal  and  other  expense  in  refut- 
ing and  denying  defendant's  said  calumnies,  all  this  to  her  damage  in 
the  sum  of  ten  thousand  dollars. 

[(jConduding  as  in  Form  No.  5926.')^ 

(e)  Indecent  Liberties. 

Form  No.  12995. 
(Precedent  in  Thibault  v.  Sessions,  loi  Mich.  280.)* 
State  of  Michigan. 

In  the  Circuit  Court  for  the  County  oiHoughton. 

County  oi  Houghton  —  ss: 

Joseph  A.  Thibault,  the  plaintiff  in  this  suit,  complains  of  Herbert 
A.  Sessions  and  W.  Arthur  Phipps,  the  defendants  herein,  they  having 
been  duly  summoned  to  answer  the  plaintiff  herein,  of  a  plea  of  tres- 
pass on  the  case.* 

For  that  whereas,  the  said  plaintiff,  before  and  on  the  18th  day  of 
February,  iS93,  was  a  person  of  good  name,  credit,  and  reputation, 
and  deservedly  enjoyed  the  esteem  and  good  opinion  of  many  per- 
sons; and  that  previous  to  the  said  date,  namely,  from  about  the 
month  of  September,  i890,  to  the  month  of  June,  iS92,  was  one  of  the 
teachers  in  the  parochial  school  at  the  village  of  Lahe  Linden,  in  said 
county  of  Houghton,  and  has  since  then  been  engaged  at  the  city  of 
Chicago,  in  the  state  of  Illinois,  in  the  study  and  practice  of  dental 
surgery  and  dentistry;  and  that  during  all  of  said  time  was  of  good 
name,  credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and 
good  opinion  of  many  persons  as  such  teacher  as  aforesaid  and  in  his 
last  profession. 

Yet  the  said  defendants,  well  knowing  the  premises,  but  contriving 
and  maliciously  intending  to  injure  the  plaintiff,  and  bring  him  into 
public  scandal  and  disgrace,  heretofore,  to  wit,  on  the  18th  day  of 
February,  iS93,  at  the  county  aforesaid,  falsely  and  maliciously  did 
compose  and  publish,  and  cause  to  be  composed  and  published,  of 
and  concerning  him,  the  said  plaintiff,  a  certain  false,  scandalous,  and 
malicious  libel,  containing  the  false,  scandalous,  and  malicious 
matters  following  of  and  concerning  the  said  plaintiff,  that  is  to  say : 

1.  The  words  to  be  supplied  within  that  the  principal,  Gignac,  had  been 
[]  will  not  be  found  in  the  reported  case,  guilty  of  indecent  and  criminal  liber- 

2.  The  defendant  contended  that  the  ties  and  practices  with  the  persons  of 
declaration  stated  no  cause  of  action,  his  pupils,  and  that  the  plaintiff  had 
in  that  it  did  not  allege  what  specific  assisted  him  therein,  which  language 
crime  was  imputed  to  plaintiff,  but  the  is  clearly  actionable  per  se."  Judg- 
court  held  that  "  the  common  under-  ment  was  rendered  in  favor  of  plaintiff, 
standing   of  this   language   would   be  See,  generally,  supra,  note  2,  p.  368. 
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"  Devils."     (Meaning  thereby  said  plaintiff  and  others.) 

"  Hanging  is  Too  Good  for  Them."  (Meaning  thereby  said  plain- 
tiff and  others.)  "Worse  than  Brutes."  (Meaning  thereby  said 
plaintiff  and  others.)     '■'■Gignac  Run  Out  oi Lake  Linden. 

Two  Lake  Linden  School  Teachers  Guilty  of  Horrible  Crimes," 
(Meaning  by  said  two  Lake  Linden  school  teachers  the  said  plaintiff 
and  others.)  "Over  Thirty  Children  Outraged.  Proofs  and 
Particulars. 

From  several  Lake  Linden  parties  came  to  the  '■Conglomerate  '  the 
pitiful  cry,  '  Come  down  and  help  us.'  And  none  of  the  wicked  cities 
of  history  could  recite  a  more  revolting  story  of  crime  and  besti- 
ality. A  '•Conglomerate  '  reporter  set  to  work  on  the  case,  and,  besides 
confirming  many  rumors  and  obtaining  absolute  proof  of  them, 
unearthed  facts  still  more  revolting  that  had  not  been  even  whispered 
among  those  most  deeply  concerned.  But  a  small  part  of  the  ter- 
rible story,  because  of  its  horrible  filth,  can  be  repeated  in  these 
columns,  but  proofs  so  certain  and  sure  of  the  most  damnable  crimes 
are  held  in  this  office  that,  were  they  known  by  the  general  public, 
the  perpetrators  would  not  now  be  alive. 

August yojal -was  interviewed  by  a  ^Conglomerate'  reporter.  He 
stated  that  his  boy  and  others  that  he  knew  of  were  implicated, — 
sons  of  M.  Marchand,  M.  Amie  Lanctot,  Mr.  Golden,  M.  N.  Gregory. 
Messrs.  Marchand  and  Golden,  finding  their  boys  very  sick,  questioned 
them  closely  as  to  the  cause  of  it.  At  first  they  would  tell  nothing, 
and  after  severe  threats  they  told  how  they  had  been  used  by  Gignac, 
the  head  teacher.  He  had  been  guilty  of  the  most  atrocious  pro- 
ceedings against  their  persons.  Last  Sunday  evening  he  first  found 
about  his  own  boy  by  information  given  by  Messrs.  Marchand  and 
Golden.  He  couldn't  face  his  own  boy  to  ask  him  the  questions,  but, 
cautioning  him  to  tell  nothing  but  the  truth,  he  trusted  the  task  of 
questioning  the  boy  to  a  friend.  The  boy  confessed  that  he,  too, 
had  been  treated  in  the  same  manner.  He  added,  too,  that  his  son's 
health  and  constitution  was  ruined.  On  getting  his  son's  confession, 
Mr.  Joyal  and  his  friend,  after  demands,  found  that  Mr.  Gregory's 
boy  had  been  treated  the  same  way.  A  committee  oi  five  waited  on 
Fr.  Mesnard,  who  was  utterly  prostrated  by  their  statements. 

The  committee  sent  Gignac  a  letter,  which  did  not  reach  him. 
Receivmg  no  response,  Mr.  Joyal  called  on  Gignac,  and  stated  his 
business.  The  brute  turned  white  at  the  statement.  Joyal  told  him 
of  the  confession  of  the  boys,  and  the  worst  of  the  story,  and  then 
asked :  '  Are  you  guilty  or  not  guilty  ?'  Gignac  responded,  '  I  am 
not  guilty,'  and  abjectly  added,  'But  the  boys  are  all  against  me. 
What  can  I  do  ? '  Joyal  said:  '  If  you  are  an  innocent  man  you  will 
stay  here,  and  I'll  help  you  fight  it.  If  you  are  guilty,  we'll  have 
justice,  and  hang  you  like  a  dog.'  Gignac  showed  such  conclusive 
signs  of  guilt  that  y^ja/ ordered  him  to  leave  the  town  immediately 
on  peril  of  his  life.  The  following  morning  the  committee  found 
that  Gignac  had  not  gone,  and  at  half -past  four  they  again  waited  on 
Fr.  Mesnard.  They  asked  the  reverend  gentleman  why  Gignac  had 
not  gone,  and  insisted  that  he  must  go,  or  they  would  serve  him  as 
they  did  McDermott.     It  will  be  remembered  that  McDermott  was 
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driven,  naked,  in  the  dead  of  winter,  irova  Lake  Linden  to  Dollar  Bay ^ 
and  lashed  with  heavy  whips.  His  crime  was  inhumanly  torturing 
his  wife  on  her  death-bed  by  pouring  alcohol  on  her,  setting  fire  to 
it,  biting  great  pieces  of  flesh  from  her  body  with  steel  pincers,  and 
showing  other  such  proof  of  conjugal  affection.  It  is  needless  to  add 
that  Gignac  stood  not  on  the  order  of  his  going,  but  took  the  five 
o'clock  train  for  parts  unknown. 

The  '■Conglomerate'  reporter  unearthed  proofs  that  over  ^5  other 
cases,  both  girls  and  boys,  have  been  so  used  by  these  teachers " 
(meaning  thereby  the  said  plaintiff  and  others),  "striking  some  of 
the  most  respectable  families  of  Lake  Linden.  These  children  range 
in  age  from  8  to  i^  years.  This  work  has  been  going  on  for  Jf.  years, 
according  to  the  information  received  by  the  '  Conglomerate!  Gignac 
has  been  ably  assisted  in  his  horrible  work.  Two  devils,  Vandestine, 
Thiheau  "  (meaning  by  the  said  TAideau,  the  said  plaintiff).  "  The 
latter"  (meaning  the  said  plaintiff)  "is  now  in  Canada.  In  addition 
to  these  atrocities,  Gignac  has  even  advised  the  children  that  it  was 
no  harm  to  commit  incest,  and  in  two  cases  his  hellish  advice  has 

been   acted    upon  by  children    under  ten  years  of  age.     Van  

eeems  to  have  paid  more  especial  attention  to  the  girls,  and  not  only 
the  little  girls  from  8  to  12  came  under  his  baneful  influence,  but 
older  daughters  of  respectable  families  have  been  his  toys.  He  was 
ordered  to  leave  last  night." 

In  consequence  of  the  committing  of  which  said  acts  by  the  said 
defendants,  the  said  plaintiff  has  been  and  is  damaged  and  injured  in  his 
good  name,  credit,  and  reputation,  and  in  his  good  name,  credit,  and 
reputation  as  a  teacher  as  aforesaid,  and  in  his  said  profession  of 
dental  surgery  and  dentistry,  and  has  been  and  is  brought  into  public 
scandal  and  disgrace,  and  has  been  and  is  shunned  and  avoided  by 
many  persons,  and  has  been  and  is  damaged  and  injured  in  his  said 
business  and  profession,  and  has  been  and  is  otherwise  greatly  dam- 
aged and  injured,  to  the  damage  of  the  said  plaintiff  $10^000;  and 
therefore  he  brings  suit,  etc. 

[(^Signature  as  in  Form  No.  69Jf3  )]^ 

(/)  Larceny.^ 

1.  The  matter  to  be  supplied  within  was  then  stated  by  said  Adams  to  be 
[  ]  will  not  be  found  in  the  reported  in  the  city  of  Washington,  where  it 
case.  could  be  seen  by  any  gentleman  who 

2,  Precedent.  —  In  Mayo  v.  Blair,  i  had  curiosity  to  examine  it;  and 
Hayw.  &  H.  (D.  C.)  96,  the  declaration  whereas  the  said  Adams,  at  the  same 
alleged  "  that  whereas,  heretofore,  to  time  and  place,  had  read  to  the  said 
wit,  on  the  7th  of  July,  i8?<?,  at  the  House  of  Representatives  a  paper  pur- 
county  aforesaid,  the  Hon.  yc-^«  ^wzMfj'  porting  to  be  a  true  copy  of  said 
y4a'aw  J  had  stated  in  \)cit.  House  of  Rep-  original  letter,  whereby  it  was  repre- 
resentatives  of  the  United  States,  that  he  sented  that  the  said  Jackson  had  written 
had  seen  an  original  letter  in  the  hand-  a  letter  marked  '  strictly  confidential,' 
writing  of  Gen.  Andrew  Jackson,  Presi-  to  the  said  Fulton,  advising  him  in 
dent  of  the  United  States,  dated  the  substance  that  information  had  been 
loth  of  December,  i8jo,  and  addressed  received  by  said  Jackson  that  an  ex- 
to  a  certain  Wm.  Fulton,  then,  to  wit,  tensive  expedition  was  organized  in 
at  the  date  of  said  letter,  Secretary  of  the  United  States  with  the  view  to  the 
the  Territory  of  Arkansas,  which  letter  establishment  of  an  independent  gov- 

383  Volume  11. 


12996. 


LIBEL. 


12996. 


eminent  in  the  province  of  Texas,  and 
that  General  Houston  was  to  be  at  the 
head  of  it,  and  requesting  the  said 
Fulton  to  keep  him,  the  said  Jackson, 
advised  of  any  movements  which  might 
serve  to  justify  the  suspicions  enter- 
tained; and  whereas  the  defendants 
afterwards,  to  wit,  on  the  2nd  of  July, 
1^38,  had  notice  that  the  said  letter 
had  been  shown  to  said  Adams  by  the 
plaintiff,  and  was  then  and  there  in 
the  plaintiff's  possession  by  delivery 
from  the  ssXA  Jackson;  but  the  said  de- 
fendants, well  knowing  the  premises, 
but  greatly  envying  the  happy  state 
and  condition  of  the  plaintiff,  and  con- 
triving wickedly  and  maliciously  in- 
tending to  injure  the  plaintiff  in  his 
good  name,  fame  and  credit,  and  to 
bring  him  into  public  scandal,  infamy 
and  disgrace,  with  and  amongst  all 
his  neighbors  and  other  good  and 
worthy  citizens,  and  to  cause  it  to  be 
suspected  that  he,  the  plaintiff,  had 
been  and  was  guilty  of  improperly 
and  dishonorably  acquiring  said  letter, 
and  to  vex,  impoverish,  harass  and 
wholly  ruin  the  plaintiff,  heretofore, 
to  wit,  on  the  21st  of  July,  iSjS,  in  a 
certain  newspaper  called  '  TAe  Globe,' 
of  which  the  defendants  were  then 
and  there  publishers  and  proprietors, 
falsely  and  maliciously  did  print  and 
publish,  and  caused  and  procured  to 
be  printed  and  published,  of  and  con- 
cerning the  said  plaintiff,  and  of  and 
concerning  the  manner  in  which  he 
became  possessed  of  the  said  original 
letter,  and  of  and  concerning  the  said 
Adams  in  connection  therewith,  a  cer- 
tain false,  scandalous,  malicious  and 
defamatory  libel,  containing,  among 
other  things,  the  false,  scandalous, 
malicious,  defamatory  and  libelous 
matter  following,  of  and  concerning 
the  said  plaintiff,  and  of  and  concern- 
ing the  manner  in  which  he  became 
possessed  of  the  said  original  letter, 
and  of  and  concerning  the  said  Adams 
in  connection  therewith,  that  is  to  say: 
'  This  letter  was  adduced  and  read  as 
proof  that  General  Jackson  was  ap- 
prised of  Houston's  design  on  Texas, 
and  the  duplicity  imputed  in  regard  to 
it  was  the  inference  of  Mr.  Adams  that 
it  was  not  sent  because  the  original 
was  not  found  on  the  files  of  the  State 
Department.  That  original  Mr.  Adams 
admitted,  however,  he  had  examined, 
but  he  does  not  explain  how  he  came 
possessed  of  that  strictly  confidential 
State  paper,  which  was  evidently  out 


of  place  in  his  hands.  The  natural 
inference  is,  that  it  must  have  been 
purloined  '  (meaning  that  the  plaintiff, 
who  had  communicated  said  original 
letter  to  said  Adams,  had  purloined 
and  stolen  said  letter),  '  a  very  suffi- 
cient reason  why  it  was  not  to  be  found 
in  its  proper  place.' 

2nd  Count.  That  the  defendants  in  a 
certain,  etc.,  printed,  etc.,  that  is  to 
say:  '  Mr.  Adams  '  (meaning  the  Hon. 
JoAn  Quincy  Adams  who  had  read  the 
paper  purporting  to  be  a  copy  of  said 
described  original  letter,  and  to  whom 
the  plaintiff  had  shown  said  original 
letter),  '  it  will  be  recollected  upon 
being  called  on  by  the  chairman  of  the 
Committee  on  Foreign  Affairs  to  state 
how  he  came  into  possession  of  that 
letter'  (meaning  how  and  in  whose 
hands  the  said  Adamshst-d  seen  the  said 
original  letter  which  he  had  stated  he 
had  seen),  '  refused  to  do  so  unless  he 
should  be  required  by  an  order  of  the 
House.  Subsequent  disclosures  in  an- 
other quarter  have  afforded  the  informa- 
tion which  he'  (meariing  the  said 
Adams)  '  refused  to  give,  and  have  re- 
vealed to  the  public  the  means  by 
which  this  letter  was  obtained. '  (Mean- 
ing that  the  rumor  and  report  charging 
the  plaintiff  with  improperly  obtaining 
the  possession  of  said  original  letter 
had  afforded  the  information  which  the 
said  Adams  had  refused  to  give,  and 
had  revealed  to  the  public  the  means 
by  which  the  plaintiff  had  obtained 
said  original  letter.)  '  We  leave  it  to 
an  honest  and  high-minded  community 
to  pass  sentence  upon  the  transaction.' 
(Meaning  that  the  transaction,  to  wit, 
the  mode  of  obtaining  the  said  original 
letter  by  the  plaintiff,  had  been  such 
that  an  honest  and  high-minded  com- 
munity would  condemn  it.)  '  It  is  not 
a  subject  for  reasoning.  The  instinc- 
tive impulses  of  every  honest  man  will 
at  once  condemn  the  use  of  such  means 
in  assailing  an  adversary.  No  one 
possessing  the  least  magnanimity  or 
delicacy  of  feeling  would  have  read  to 
the  House  of  Representatives  a  letter 
which  he  had  reason  to  believe  was 
obtained  without  a  knowledge  of  the 
party  to  whom  it  belonged,  and  which 
was  marked  "private  and  confidential." ' 
(Meaning  that  Adams  in  reading  said 
letter  had  exhibited  a  want  of  magna- 
nimity and  delicacy  of  feeling,  and  that 
the  plaintiff  had  improperly  obtained 
said  letter  without  the  knowledge  of 
the  party  to  whom  it  belonged.) 
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Form  No.  12996. 

(Precedent  in  Wilson  v.  Fall  River  Daily  Herald  Pub.  Co.,  143  Mass.  581.)' 

U  Title  of  court  and  cause  as  in  Form  No.  69 1(2.  y^ 

And  the  plaintiff  says  that  the  defendant  caused  to  be  published 
in  a  newspaper  called  the  ''Fall  River  Herald,"  T^tv'int&d.  and  pub- 
lished in  Fall  River  in  said  county,  a  false  and  malicious  libel,  con- 
cerning the  plaintiff,  a  copy  whereof  is  hereto  annexed  and  is  as 
follows:  '■'■  Thomas  Wilson'' {ycit.zxi\x\%  the  plaintiff)  "stole  a  shawl 
from  a  wagon  on  Spring  street  yesterday  afternoon.  The  thief" 
(meaning  the  plaintiff)  "was  noticed  by  some  passer-by,  who  gave 
chase  to  the  thief "  (meaning  the  plaintiff)  "and  overtook  him  on 
South  Main  street.  The  shawl  was  recovered,  and  Wilson "  (mean- 
ing the  plaintiff)  "  was  let  go." 

[(Signature  as  in  Form  No.  694^.)]^ 

Form  No.  12997. 
(Precedent  in  Finnegan  v.  Detroit  Free  Press  Co.,  78  Mich.  664.)* 

[(^Commencing  as  in  Form  No.  12995,  and  continuing  down  to  *)]2  for 
that  the  said  defendant,  wickedly  intending  to  injure  the  plaintiff, 
heretofore,  to  wit,  on  the  2Jfth  day  of  April,  a.  d.  i8<?7,  at  the  city  of 
Detroit,  in  said  county  of  Wayne,  did  maliciously  compose  and  pub- 
lish of  and  concerning  the  plaintiff,  in  a  certain  newspaper  called 
the  ""Detroit  Free  Press,''  a  certain  false,  scandalous,  and  defamatory 
libel,  containing  the  false,  scandalous,  and  defamatory  matter  fol- 
lowing, of  and  concerning  the  plaintiff,  that  is  to  say: 

''John  Finnegan"  (said  plaintiff  meaning)  "borrowed  Wolfgang 
Fellers'  coat  from  the  latter's  saloon  Wednesday  night,  without  the 
proprietor's  consent "  (the  defendant  meaning  thereby  that  plaintiff 
feloniously  stole  said  Fellers'  coat).  "  Last  night  he  returned  to  the 
saloon,  and  tried  to  sell  Fellers  the  coat.  For  this  he "  (plaintiff 
meaning)  "was  arrested,  and  locked  up  in  the  Central  st2ition,  by 
officers  Cahoon  and  Daley"  (meaning  thereby  that  plaintiff  was 
arrested  for  the  crime  of  larceny). 

3rd  Count.  That  the  defendants  in  a  information  or  by  the  particular  credi- 

certain,  etc.,    printed,   etc.,  that   is   to  bility  of   the  relator.'     (Meaning  that 

say:    '  the   evidence   in    possession    of  the  said  letter  of  the  said  plaintiff  was 

General  Jackson,  on  the  other  hand,  of  a  unsupported    by  the    particular    credi- 

contemplated  expedition  against  Texas,  bility  of  the  plaintiff.) 

consisted  of  a  single  letter  from  an  in-  By  reason  of  all  which  premises  the 

dividual'    (meaning- the  plaintiff),  'of  plaintiff  is  the  worse  and  hath  damages 

whom  we  will  say  no  more  than  that  to  the  value  of  %30,ooo." 

any  person  of  common  sense,  consider-  The  defendants  did  not  question  the 

ing  the  circumstances  under  which  it  sufficiency    of    the     declaration,     but 

was   written,   the    person    writing   it'  pleaded  not  guilty  and  justification, 

(meaning  the  plaintiff),  '  and  the  inter-  1.    In   this   case    judgment   for    the 

nal    evidence    afforded   by   the    letter  plaintiff  was  aflSrmed  by  the  supreme 

itself,   would   have   attached   no  more  court.      See,  generally,  supra,  note  2, 

weight  to  the   statement  it   cdntained  p.  368. 

than  did  the  President.     There  was  in  2.  The  matter  to  be  supplied  within 

this  case  no   "voluminous   mass"  of  [  ]  will  not  be  found  in  the  reported 

testimony  to  act  upon,  but  a  solitary  case. 

letter' (meaning  the  said  letter  of  the  3.  See,   generally,  supra,  note  2,   p. 

plaintiff)  '  unsupported  by  concurrent  368. 
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By  means  of  the  committing  of  which  grievances  by  the  said 
defendant  the  plaintiff  has  been  brought  into  pubHc  scandal  and  dis- 
grace, and  greatly  injured  in  his  good  name,  and  otherwise  injured, 
to  the  plaintiff's  damage /^«  M^«jd!«</ dollars ;  and  therefore  he  brings 
suit,  etc. 

\{Signature  as  in  Form  No.  BdJ^.^Y" 

(^)  Perjury. 

Form  No.  12998. 

(Md.  Pub.  Gen.  Laws  (1888),  p.  1104,  No.  35.)* 

{Commencing  as  in  Form  No.  69Jfl)  that  defendant  falsely  and 
maliciously  printed  and  pubhshed  of  the  plaintiff  in  a  newspaper 
called  "-The  Examiner "  the  words  following,  that  is  to  say:  "He 
ioreswore  himself." 

{Concluding  as  in  Form  No.  694-1.) 

(^)  Professional  Gambler. 

Form  No.  12999. 

(Precedent  in  Sweeney  v.  Baker,  13  W.  Va.  161. )• 

\{Title  of  court  as  in  Form  No.  6952.)]^ 

James  W.  Sweeney,  the  plaintiff  in  this  suit,  complains  of  Lewis 
Baker.,  William  H.  Taney.,  William  J.  Johnston  and  James  B.  Taney., 
proprietors  of  the  '■'■Wheeling  Register^'  the  defendants  in  this  suit, 
who  have  been  summoned  to  answer  of  a  plea  of  trespass  on  the  case 
for  libel,  for  that,  whereas  the  said  James  W.  Sweeney  is  a  good, 
true,  honest,  upright  and  worthy  citizen  of  Ohio  county,  West  Virginia., 
and  as  such  has  always  behaved  and  conducted  himself,  and  until  the 
■committing  of  the  several  grievances  and  injuries  as  hereinafter 
mentioned,  was  always  reputed,  esteemed  and  accepted  by  and 
amongst  his  neighbors,  acquaintances  and  other  good  and  worthy 
citizens,  to  whom  he  was  in  anywise  known,  to  be  a  person  of  good 

1.  The  matter  to  be  supplied  within  taught  to  believe  that  a  certain  candi- 
[  ]  will  not  be  found  in  the  reported  date"  (meaning  the  plaintiff),  "who 
case.  never   did   an    honest    day's   work,    is 

2.  See,  generally,  supra,  note  2,  p.  their  especial  champion  and  friend," 
368.  was  not    libelous,  because  it  was  pub- 

3.  This  was  the  first  count  of  a  lished  about  a  candidate  for  popular 
declaration  which  contained  three  suffrage,  and  as  it  did  not  affect  his 
counts.  It  was  objected  by  the  de-  character,  but  only  his  qualification 
fendant  that  the  matter  here  alleged  for  office,  that  it  was  absolutely  privi- 
should  have  been  contained  in  several  leged,  but  that  the  allegation  "a 
counts  instead  of  one,  but  it  was  de-  professional  gambler,  he  preaches  mo- 
•cided  by  the  court  that  all  the  words  rality,"  with  the  innuendo,  meaning 
written  at  one  time  may  be  contained  thereby  that  he,  the  plaintiff,  was  a 
in  one  count.  If,  however,  there  are  professional  gambler,  was  libelous, 
publications  at  different  times,  each  and  this  latter  allegation  was  not 
publication  must  be  contained  in  a  vitiated  by  the  former  allegation,  the 
separate  count.  former    allegation    being   regarded  as 

It  was  also  held  by  the   court  that     mere  surplusage. 
the  allegation  "The  laboring-men  are         See,  generally,  supra,  note  2,  p.  368, 
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name,  fame,  credit  and  morals,  of  honest  demeanor  and  conduct,  at 
Ohio  county.  And  whereas,  also,  the  said  plaintiff  had  not  ever  been 
guilty,  or  until  the  time  of  the  committing  of  the  grievances  by  said 
defendants,  as  hereinafter  mentioned,  been  suspected  to  have  been 
guilty  of  the  offenses  and  misconduct,  hereinafter  mentioned  to  have 
been  charged  upon  and  imputed  to  him  by  the  said  defendants,  or  of 
any  other  offenses  or  misconduct,  by  means  of  which  said  several  prem- 
ises the  said  plaintiff,  before  the  committing  of  the  several  grievances, 
hereinafter  mentioned,  had  deservedly  obtained  the  good  opinion  and 
credit  of  all  his  neighbors,  and  other  good  and  worthy  citizens  of  said 
county  and  State,  to  whom  he  is  in  anywise  known,  at  Ohio  county 
aforesaid.  Yet  the  said  defendants,  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff, 
and  contriving,  and  wickedly  and  maliciously  intending,  to  injure  him 
in  his  said  good  name,  fame,  credit  and  morals,  and  to  bring  him 
into  public  scandal,  infamy  and  disgrace  with  and  amongst  all  his 
neighbors,  acquaintances  and  other  good  and  worthy  citizens  of  said 
county  and  State,  and  to  cause  it  to  be  suspected  and  believed  by 
those  neighbors,  acquaintances  and  citizens,  that  the  said  plaintiff 
had  been,  and  was,  guilty  of  the  offenses  and  misconduct,  herein- 
after mentioned,  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendants,  and  to  vex,  harass  and  oppress  him  the  said 
plaintiff,  on  the  15th  day  of  October,  iS73,  at  the  county  aforesaid, 
falsely,  wickedly  and  maliciously  did  compose  and  publish,  cause  and 
procure  to  be  published,  and  print  and  cause  and  procure  to  be 
printed,  of  and  concerning  him,  the  said  plaintiff,  in  the  '*  IVheeling 
Daily  Register"  a  newspaper  owned,  controlled,  managed,  printed  and 
published  by  the  said  defendants  in  the  said  county,  a  false,  scandal- 
ous, malicious  and  defamatory  libel,  containing  amongst  other  things 
in  one  part  thereof,  the  false,  scandalous,  malicious,  defamatory  and 
libelous  matter  following,  of  and  concerning  the  said  plaintiff,  that  is  to 
say:  "  The  laboring  men  are  taught  to  believe  that  a  certain  candidate  " 
(meaning  thereby  the  plaintiff,  James  W.  Sweeney,  who  was  at  that 
time  a  candidate  to  represent  the  county  of  Ohio  in  the  House  of 
Delegates  of  the  State  of  West  Virginia^  "who  never  did  an  honest 
day's  work  "  (meaning  thereby  that  the  said  plaintiff  never  did  an 
honest  day's  work),  "is  their  especial  champion  and  friend,"  and 
also  containing  in  another  part  thereof,  the  false,  scandalous,  mali- 
cious, defamatory  and  libelous  matter  following,  of  and  concerning 
the  said  plaintiff,  that  is  to  say:  "A  professional  gambler"  (mean- 
ing thereby  the  plaintiff,  James  W.  Sweeney,  was  a  professional 
gambler);  "he  preaches  morality;  and  a  confessed  ignoramus,  he 
argues  that  intelligence  should  control  the  election"  (thereby  mean- 
ing to  insinuate,  charge  and  cause  to  be  believed,  that  the  plaintiff 
had  been  guilty  of  gambling,  had  made  gambling  a  profession,  and 
obtained  his  means  of  livelihood,  sustained  sustenance  and  support 
thereby,  and  was  publicly  and  confessedly  known  to  be  a  man  of 
great  ignorance).  By  the  means  of  the  committing  of  which  said 
several  grievances  by  the  said  defendant  as  aforesaid,  the  said  plaintiff 
has  been  and  is  greatly  injured  in  his  good  name,  fame  and  credit, 
and   brought   into   public   scandal,    infamy  and   disgrace  with   and 
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among  all  his  neighbors,  acquaintances  and  other  good  and  worthy 
citizens  of  said  county  and  State,  insomuch  that  divers  of  these 
neighbors,  acquaintances  and  citizens,  to  whom  the  innocence  and 
honesty  of  the  plaintiff  were  unknown,  have  on  account  of  the  com- 
mitting of  the  said  grievances  aforesaid,  by  the  said  defendants  as 
aforesaid,  from  thence  hitherto  suspected  and  believed,  and  still  do 
suspect  and  believe  the  said  plaintiff  to  have  been,  and  to  be,  a  per- 
son guilty  of  gambling,  of  confessed  ignorance,  and  to  have  never 
done  an  honest  day's  work  in  his  whole  life,  and  to  have  been,  and 
to  be,  a  person  of  bad  character,  morals  and  repute,  and  have  by 
reason  of  the  committing  of  the  said  grievances  by  the  said  defend- 
ants as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do 
refuse,  to  have  any  transaction,  acquaintance  and  discourse  with  the 
said  plaintiff,  as  they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had,  and  also  by  means  of  the  premises,  the 
said  plaintiff  hath  been  and  is  otherwise  greatly  injured  and  damnified, 
to- wit:  At  the  county  aforesaid,  to  the  damage  of  the  said  plaintiff 
of  twenty-five  thousand  dollars,  ^{concluding  as  in  Form  No,  6952^.^ 

(/)  Seduction. 

Form  No.  13000. 

(Precedent  in  Call  v.  Larabee,  60  Iowa  212.)* 

[(^Commencing  as  in  Form  No.  5916y^  that  he  is  a  resident  oi  Har- 
rison county,  Iowa,  and  has  been  lor  four  years  last  past,  and  a  man 
of  good  moral  character;  that  prior  to  March  29, 1S8I,  he  stood  well  as 
a  moral  man  and  a  law  abiding  citizen  among  his  neighbors  and  friends ; 
that  on  or  about  said  date  the  defendants,  wilfully  designing  to  injure 
plaintiff's  good  character  as  a  man,  maliciously  published  in  the 
"Logan  Courier,"  a  weekly  newspaper  printed  and  circulated  in  Har- 
rison county,  an  article,  a  copy  of  which  is  in  the  following  words,  to- 
wit:  {Here  was  set  out  a  copy  of  the  article^? 

That  said  article  so  published  by  the  defendants  under  their  joint 
signature  was  wholly  false,  and  that  defendants  had  no  authority  to 
publish  the  same ;  that  plaintiff  was  not  a  member  of  the  church  which 
defendants  claim  to  represent,  at  any  time;  that  if  any  resolution  was 

1.  The  matter  to  be  supplied  within  the  vicinity  of  Logan,  Iowa,  did  with- 
[]  will  not  be  found  in  the  reported  case,  draw    the    hand    of    fellowship    from 

2.  A  demurrer  to  this  petition  was  Daniel  Call,  at  a  church  meeting  held 
sustained  in  the  trial  court  but  over-  in  Logan,  Iowa,  on  the  j'/A  day  oifanu- 
ruled  in  the  supreme  court,  it  being  arv,  1879,  believing  him  to  be  utterly 
held  in  the  latter  court  that  the  petition  unworthy  of  their  confidence  as  a  Chris- 
charged  a  libel  within  the  definition  of  tian.  We  desire  our  fellow  men  to  un- 
the  statute  of  the  state,  and  that  the  derstand  that  we  consider  him  a  man 
libel  being  actionable /<rr  j^,  an  allega-  of  immoral  character,  and  not  worthy 
tion  of  special  damage  was  unnecessary,  of  a  place  in  any  church  of  Jesus  Christ. 

See,  generally,  supra,  note  2,  p.  368.     His  presence  at  our  meetings   is  not 

3.  The  article  complained  of  was  in  desired  by  us,  until  we  have  clear  evi- 
the  words  following,  to  wit:  dence  of  a  decided  change  in  his  char- 

"  To  whom  it  may   concern:  —  This     acter.  T.  D.  Larabee,  Elder. 

is  to  certify  that  the   members  of  the  W.  S.  Bed,  Deacon. 

Seventh  Day  A dventist  CAurcA,  living  in  JV.  A.  Beck,  Clerk." 

387  Volume  11. 


13000.  LIBEL.  13001. 

ever  passed  by  the  members,  as  intimated  in  said  false  and  malicious 
publication,  the  same  was  passed  without  authority,  and  that  the  said 
publication  was  wilfully,  maliciously,  and  without  authority,  pub- 
lished by  defendants,  to  cause  it  to  be  suspected  and  believed  that 
the  plaintiff  had  been  guilty  of  the  crime  of  seduction;  that  said  pub- 
lication was  also  intended  to  cause  the  plaintiff  to  be  suspected  of 
being  a  dishonest  man;  that  said  libelous  publication  was  wholly  false 
and  known  to  be  so  by  defendants;  that  in  addition  to  the  fact  that 
ilie  same  was  published  to  cause  plaintiff  to  be  suspected  of  crime  as 
aforesaid,  the  same  was  intended  to  provoke  plaintiff  to  wrath,  or 
expose  him  to  public  contempt,  hatred  and  ridicule,  and  to  deprive 
him  of  the  benefit  of  public  confidence  and  social  intercourse;  that 
said  libel  has  damaged  plaintiff  in  the  following  manner:  It  has  pro- 
voked him  and  exposed  him,  without  just  cause,  to  public  hatred, 
contempt  and  ridicule;  it  has  deprived  him,  to  a  certain  extent,  of 
the  benefit  of  public  confidence  and  esteem,  which  he  enjoyed  fully 
prior  to  said  publication,  and  it  has  materially  affected  the  pleasures 
which  plaintiff  formerly  enjoyed  in  social  intercourse  with  his  neigh- 
bors and  friends;  it  has  affected  him  so  as  to  interfere  with  his  daily 
walk  in  society,  and  has,  through  its  falsity  and  the  facts  aforesaid, 
damaged  him  in  the  sum  oi  five  ^Aousand  dollars,  for  which  he  demands 
judgment  against  defendants,  with  all  costs  of  suit. 
[(^Szgna^ure  and  verification  as  in  Form  No.  5916.^^ 

(3)  Charging  Insanity. 

Form  No.  i  3001. 

(Precedent  in-Hussey  v.  New  York  Recorder  Co.,  (Supreme  Court)  35  N,  Y. 

Supp.  49.)' 

\{Commenci7ig  as  in  Form  No.  5926. ')Y 

First.  That  the  defendant  is  a  domestic  corporation,  doing  business 
as  printers,  publishers,  and  proprietors  of  the  newspaper  known  as 
the  '■'■New  York  Recorder"  having  its  main  office  or  place  of  business 
at  No.  15  Spruce  Street  in  the  city  oiNe^v  York. 

Second.  That  on  the  13th  day  oi  December,  iS93,  the  defendant  in 
this  action  falsely  and  maliciously  published  and  caused  to  be  pub- 
lished and  circulated  in  the  said  newspaper  the  following  false,  scan- 
dalous, malicious,  and  defamatory  libel,  to  wit: 

'*  Crazy  Triplets  —  One   Sister  Takes  Another  to  Be//ez'ue,  a  Third 
Visits  Them  and  All  are  Declared  Lunatics. 

Susan,  Elizabeth,  and  Minnie  Bassett  caxxxe.  into  this  world,  practically 
at  the  same  time,  thirty-five  years  ago.  None  of  them  married,  and 
now  all  have  been  declared  insane.  Susan  took  Elizabeth  to  Bellevue 
last  Friday,  and  asked  that  an  inquiry  might  be  made  concerning  her 
mental  condition.  The  doctors  soon  decided  that  the  woman  was 
insane,  and,  while  the  examination  was  going  on,  Susan  acted  so 
strangely  that  she,  too,  was  detained.     She  was  pronounced  a  luna- 

1.  The  matter  to  be  supplied  within  2.  This  complaint  was  held  sufficient 
[  ]  will  not  be  found  in   the  reported     on  demurrer. 

case.  See,  generally,  supra,  note  2,  p.  368. 
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tic  yesterday.  The  third  sister  had  been  in  a  Brooklyn  hospital,  suf- 
fering from  nervous  troubles,  and  when  she  heard  of  her  sisters' 
whereabouts  she  insisted  upon  visiting  them.  She  was  allowed  to  do 
so  yesterday,  in  company  with  a  nurse,  and  upon  arriving  at  Bellevue 
she,  too,  became  insane.  She  was  taken  back  to  Brooklyji^  and  the 
others  were  sent  to  the  BlackwelVs  Island  Asylum" 

Third.  That  in  a  certain  part  of  said  libel  there  was  and  is  con- 
tained, among  other  things,  the  false,  scandalous,  malicious,  defama- 
tory, and  libelous  matter  following,  of  and  concerning  the  said 
plaintiff: 

"  Crazy  Triplets — One   Sister  Takes  Another  \.o  Bellevue,  a  Third 
Visits  Them  and  All  are  Declared  Lunatics. 

Susan,  Elizabeth  and  Minnie  Bassett  came  into  this  world,  practically 
at  the  same  time,  thirty-five  years  ago.  None  of  them  married,  and 
now  all  have  been  declared  insane.  *  *  *  The  third  sister  had  been 
in  a  Brooklyn  hospital,  suffering  from  nervous  troubles,  and  when  she 
heard  of  her  sisters'  whereabouts  she  insisted  upon  visiting  them. 
She  was  allowed  to  do  so  yesterday,  in  company  with  a  nurse,  and 
upon  arriving  at  Bellevue  she,  too,  became  insane.  She  was  taken 
back  to  Brooklyn.'' 

Fourth.  That  such  scandalous  and  defamatory  matter  was  and  is 
untrue. 

Fifth.  That,  as  plaintiff  is  informed  and  believes,  defendant  knew 
the  same  to  be  untrue  at  the  time  of  publishing  the  same. 

Sixth.  That  such  scandalous  and  defamatory  matter  was  so  pub- 
lished by  defendant  recklessly,  and  without  investigation,  or  adequate 
investigation,  as  to  the  truth  of  the  same,  before  such  publication, 
and  was  so  published  for  the  sole  purpose  of  sensation,  as  plaintiff  is 
informed  and  believes. 

Seventh.  That  by  the  publication  of  the  above-mentioned  false, 
wicked,  scandalous,  malicious,  defamatory,  and  libelous  article,  the 
plaintiff  has  suffered  greatly,  and  has  been  and  still  is  greatly  injured 
in  her  good  name,  fame,  and  credit;  that  plaintiff  has  been  brought 
into  public  ridicule,  scorn,  scandal,  and  disgrace;  besides,  plaintiff 
has  suffered  great  mortification,  besides  damage  to  plaintiff's  profes- 
sion and  business,  —  in  all  to  plaintiff's  damage  ten  thousand  dollars 

(%io,ooa). 

Wherefore,  plaintiff  demands  judgment  against  the  defendant  in 
the  sum  of  ten  thousand  dollars  i%10,000\  besides  the  costs  of  this 
action. 

[(^Signature  and  verification  as  in  Form  No.  6926. y]^ 

(4)  Charging  Misconduct  of  Candidate  for  Office. 

Form  No.  13002. 

(Precedent  in  Clarke  v.  Jones,  49  Iowa  474.)* 
[(Title  of  court  and  cause  as  in  Form  No.  59-?^.)]^ 
Plaintiff,  for  cause  of  action  against  the  defendant,  states  the 

1.  The  matter  to  be  supplied  within  2.  In  the  lower  court,  the  defendant's 
[  ]  will  not  be  found  in  the  reported  motion  to  strike  out  that  portion  of  the 
case,  petition  which  attached  a  meaning  to 
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defendant,  J.  B.  /ones,  maliciously  and  unlawfully  wrote  and  com- 
posed the  false,  scandalous  and  libelous  article  hereinafter  set  forth, 
which  article  was  by  the  defendant  caused  to  be  published  in  an 
issue  of  the  ^'Algona  Republican"  a  weekly  newspaper  published  at 
Algona,  Kossuth  county,  Iowa,  of  general  circulation,  November  1, 
i87(>,  tending  to  provoke  the  plaintiff  to  wrath,  expose  him  to  pub- 
lic hatred,  contempt  and  ridicule,  and  to  deprive  him  of  the  benefit 
of  public  confidence  and  social  intercourse;  said  article  being  in 
words  and  figures  following,  to-wit:  (^Here  was  set  out  the  libelous 
publication^ }■     Meaning  and  intending  thereby  to  charge  and  say. 


the  alleged  libel,  or  that  stated  the 
defamatory  sense  of  the  words  used, 
was  sustained,  but  on  appeal  this  judg- 
ment was  reversed. 

See,  generally,  supra,  note  2,  p.  368. 

1.  The  libelous  publication  in  this  case 
was  as  follows: 

"  That  Spontaneous  Nomination. 

Messrs.  Editors:  The  ^  Upper  Des 
Moines'  has  taken  a  great  deal  of  pains 
in  its  two  last  issues  to  inform  its 
readers  that  the  county  convention  was 
not  orgiinized  in  the  interest  of  ^.  D. 
Clarke  to  secure  his  nomination  for 
recorder.  The  fact  that  the  '  Upper  Des 
Moines '  makes  a  defense  of  the  conven- 
tion before  any  attack  made,  is  itself 
suspicious.  If  it  was  not  a  '  put-up 
job,'  why  does  the  '  Upper  Des  Moines' 
show  such  anxiety  about  the  matter? 
Again,  if  not  a  put-up  job,  how  is  it 
that  the  '  Upper  Des  Moines '  of  the  /gik 
says  of  the  nomination  of  the  conven- 
tion —  '  as  we  predicted?'  How  was  it 
also  that  on  the  /.?M,  before  the  con- 
vention, the  same  paper  gave  Mr. 
Clarke  an  exaggerated  puff  as  to  what 
he  did  at  the  tax  sales?  Again,  how 
v>as  it,  if  not  organized  in  the  interest 
of  Mr.  Clarke  to  secure  the  nomination 
for  recorder,  that  his  partner  was 
elected  chairman  of  the  Algona  caucus; 
that  his  partner  appointed  the  com- 
mittee to  make  nominations  from 
among  the  most  intimate  friends  of 
Mr.  Clarke;  that  this  committee  ap- 
pointed by  Mr.  Clarke's  partner  ap- 
pointed a  delegation  of  Mr.  Clarke's 
friends;  that  this  same  partner  of  Mr. 
Clarke  was  made  chairman  of  the 
Alcona  delegation;  that  in  the  conven- 
tion this  same  partner  was  elected  by 
his  own  appointed  delegation  as  chair- 
man of  the  convention;  that  as  such 
chairman  Mr.  Clarke's  partner  ap- 
pointed the  committee  on  credentials 
and  permanent  organization;  that  the 
first  committee  recommended,  for 
townships  not  represented,  Mr.  Clarke's 


personal  friends  as  representatives; 
that  this  same  partner  was  elected  by 
a  convention,  thus  made  up,  its  per- 
manent chairman  ?  How  was  it,  also, 
if  not  a  put-up  job,  that  Mr.  Clarke  re- 
ceived the  support  of  the  whole  Algona 
delegation,  being  eleven  of  the  twenty- 
one  votes  in  the  convention,  as  fixed  by 
Mr.  Clarke's  partner's  committee  on 
credentials,  and  of  only  three  others, 
and  those  three  recommended  by  the 
same  committee  on  credentials?  How 
was  it  that  Mr.  Clarke  was  nominated 
on  the  first  ballot,  and  Mr.  Smith  for 
supervisor,  when  there  was  no  put-up 
job,  although  an  Algona  man  also,  was 
not  nominated  until  the  fourth  ballot? 
Oh,  no!  the  convention  was  not  organ- 
ized in  the  interest  of  Mr.  Clarke  to 
secure  his  nomination  for  recorder; 
not  a  bit  of  it.  But,  however  he 
gained  his  nomination,  what  claim  has 
he  on  his  merits  upon  the  people  of 
this  county?  He  has  lived  here  about 
ten  years,  and  is  'well  known'  —  too 
well  known,  I  think,  to  get  their  votes 
for  recorder.  They  are,  indeed,  pretty 
'  familiar'  with  his  '  business  capacity' 
and  '  honored  worth,'  and  they  have 
expressed  their  opinion  of  both  by  de- 
feating him  every  time  but  one  that  he 
has  run  for  office,  and  that  hasn't  been 
seldom.  Then  he  ran  for  county  sur- 
veyor with  no  opposing  candidate,  and 
then  was  almost  defeated  by  not  get- 
ting votes  enough  to  elect  him,  which 
office  he  was  compelled  to  resign 
because  of  his  incompetency.  His 
'business  capacity'  has  been  shown 
chiefly  in  swapping  horses  and  jumping 
homestead  claims,  and  selling  them 
over  again. 

At  the  recent  tax  sales  his  strong  de- 
sire to  serve  the  interest  of  the  county 
(which  the  '  Upper  Des  Moines'  parades 
before  its  readers)  by  running  up  the 
taxes  of  hard-working,  honest  men, 
who  have  done  more  to  develop  Kossuth 
county  in  one  year  than  this   chronic 


890 


Volume  II. 


13002. 


LIBEL. 


13003. 


and  to  be  understood  as  charging  and  saying,  that  plaintiff  was  a 
man  of  bad  moral  character,  that  he  was  a  thief  and  trickster,  that 
he  was  well  known  as  a  man  of  bad  character,  that  he  had  run 
the  taxes  of  hard-working,  honest  men  up  at  the  tax  sales,  for  the 
purpose  of  getting  the  advantage  of  and  distressing  the  poor,  and 
that  he  was  not  entitled  to  public  confidence. 

[Wherefore  he  asks  (coticluding  as  in  Form  No.  591&).Y- 


(5)  Concerning  One  in  His  Business  or  Trade.2 
(a)  In  General. 

Form  No.  13003. 

(Precedent  in  Weiss  v.  Whittemore,  28  Mich.  367.)' 

^Commencing  as  in  Form  No.  12995,  and  continuing  down  to  *)]i  for 
that,  whereas,  the  plaintiff  herein  was  for  a  long  space  of  time,  to  wit: 
from  the  year  186^  to  the  year  i859,  the  general  agent  for  the  State 


ofl&ce-seeker  has  ever  done,  ceased  when 
the  interest  of  his  particular  friends 
came  up,  and  he  allowed  their  property 
to  be  bid  off  for  a  small  pittance.  We 
submit,  Messrs.  Editors,  that  Republi- 
cans are  not  bound  even  in  this  presiden- 
tial year  to  stand  by  nominations  made 
in  this  way,  and  of  such  men,  who  have 
no  claims  upon  the  franchises  of  the 
people.  ^A  Republican.'  " 

1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2.  Precedents. —  For  other  forms  see 
8  Wentw.  PI.  300;  Trenton  Mut.  L., 
etc.,  Ins.  Co.  v.  Perrine,  23  N.  J.  L. 
402;  Bruce  v.  Reed,  104  Pa.  St.  408; 
Young  V.  Kuhn,  71  Tex.  645;  Ludwig 
v.  Cramer,  53  Wis.  193. 

8.  Upon  demurrer,  this  form  was  con- 
sidered sufficient.  The  objections  made 
by  the  defendant  to  its  sufficiency  were: 

First.  "That  it  did  not  show  with 
sufficient  certainty  that  it  was  published 
'  of  and  concerning  plaintiff'  with  ref- 
erence to  his  trade  and  business,"  to 
which  the  court  replied  that  the  matter 
of  inducement  and  innuendo  rendered 
it  sufficiently  plain. 

Secondly.  That  special  damages  were 
not  properly  alleged,  because  "it  is 
not  stated  that  plaintiff  has  lost  his 
agency  by  means  of  the  publication, 
nor  does  it  show  whether  he  was  em- 
ployed upon  a  salary  or  for  a  com- 
mission," and  further  because  "the 
plaintiff  should  have  shown  he  had 
suffered  damages,  and  the  particular 
amount,  and  the  particular  sales  the 
publication  had   prevented   him   from 


making."  The  court,  on  this  question 
of  special  damages,  said:  "But  the 
declaration  does  allege  that  prior  to  the 
time  of  the  publication  he  had  been  and 
was  carrying  on  the  business  of  the 
agency,  '  and  had  in  the  way  of  his 
aforesaid  trade  and  business,  as  agent 
for  the  sale  of  the  Steinway  pianos, 
acquired  great  gains  and  profits,  and 
was.  up  to  that  time,  daily  and  hon- 
estly acquiring  great  gains  and  profits 
to  himself,  as  such  agent  in  the  sale 
thereof.'  And  it  is  further  alleged  that 
by  means  of  the  publication,  the  plain- 
tiff has  been  and  is  greatly  injured  in 
his  trade  and  business,  and  has  lost 
and  been  deprived  of  divers  great  gains 
and  profits  in  his  said  business,  which 
would,  but  for  such  publication,  have 
arisen  and  accrued  to  him,  etc.  This 
language,  'great  gains  and  profits  of 
the  business  of  such  agency  accruing  to 
him  as  such  agent  in  making  sale  of 
pianos,'  etc,  and  the  being  deprived 
of  such  gains  and  profits,  is  clearly  in- 
applicable to  an  agent  employed  upon 
a  salary.  The  fair  and  only  fair  and 
natural  import  of  the  language  is,  that 
the  agency  was  one  in  which  he  de- 
rived a  part  of  the  profits  of,  or  a  com- 
mission upon  the  sales.  *  *  *  But  it  is 
further  said  that  in  setting  out  the  spe- 
cial damages,  the  plaintiff  should  have 
shown  how  he  had  suffered  the  dam- 
age, and  the  particular  amount,  and 
the  particular  sales  the  publication  had 
prevented  him  from  making.  *  *  * 
How  could  the  plaintiff  *  *  *  know 
and  specify  the  particular  instance 
where   the   parties   simply  omitted  to 
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of  Michigan  for  the  sale  of  the  Knabe  piano,  and  also  for  the  sale  of 
the  6'/«'«a;a>' piano,  which  is  sometimes  called  the  "^/«^,"and  is 
also  sometimes  called  the  '■'■King  of  Pianos"  and  had  the  sole  and 
exclusive  right  of  sale  of  both  of  said  pianos  for  the  city  oi  Detroit,  in 
the  county  and  State  aforesaid,  for  the  space  ot  time  aforesaid;  and  that 
in  the  year  i859,  aforesaid,  the  plaintiff  herein  ceased  to  act  as  general 
agent  for  the  sale  of  the  Knabe  piano,  but  continued  to  act  as  agent 
for  the  sale  of  the  Steinway  piano  aforesaid,  and  has  ever  since  so 
continued  to  act  as  agent  for  the  sale  of  said  Steinway  piano,  and  at 
the  time  of  committing  of  the  grievances  by  the  said  defendants 
hereinafter  mentioned,  was  and  now  is  acting  as  the  agent  for  the 
sale  of  said  Steinway  pianos,  and  had  carried  on  the  said  business  as 
agent  for  the  Steinway  piano  aforesaid  with  great  credit  and  reputa- 
tion, and  had  in  the  way  of  his  aforesaid  trade  and  business,  as  agent 
for  the  sale  of  the  Steinway  piano  aforesaid,  acquired  great  gains  and 
profits,  and  was,  up  to  the  time  of  the  commission  of  the  grievances 
by  the  said  defendants  hereinafter  mentioned,  daily  and  honestly 
acquiring  great  gains  and  profits  to  himself  as  agent  of  the  said 
Steinway  piano  in  the  sale  thereof,  to  wit:  at  Detroit  aforesaid;  that 
in  the  year  i869,  aforesaid,  when  the  plaintiff  herein  ceased  to  act  as 
the  agent  for  the  sale  of  the  Knabe  piano,  as  aforesaid,  the  said 
defendants  became  the  agents  for  said  Knabe  piano  and  ever  since 
the  said  year  \Z69  the  defendants  have  been,  and  were  at  the  time  of 
committing  of  the  grievances  by  the  said  defendants  as  hereinafter 
set  forth,  the  agents  for  the  sale  of  the  said  Knabe  piano  in  the  city 
of  Detroit,  in  the  county  and  State  aforesaid,  and  well  knowing  the 
premises,  but  contriving  and  falsely  and  fraudulently  intending  to 
injure  the  said  plaintiff  in  his  said  trade  and  business  as  agent  for 
the  said  Steinway  piano,  which  is  sometimes  called  the  '■'■King"  and 
is  also  sometimes  called  the  '■'■  King  of  Pianos"  and  to  wrongfully 
cause  it  to  be  believed  that  the  said  plaiiitiff  regarded  the  Knabe 
piano,  for  which  the  said  plaintiff  had  been  agent  as  aforesaid,  and 
for  which  the  said  defendants  were  then  and  are  now  the  agents,  as 
superior  to  the  Steinway  piano  aforesaid,  for  which  the  said  plaintiff 
was  then  and  is  now  the  agent,  and  thereby  to  injure  the  said  plain- 
tiff in  his  said  business,  and  to  promote  and  increase  the  sale  of  the 
said  Knabe  piano,  and  thereby  increase  the  gains  and  profits  of  the 
defendants,  and  to  retard  and  decrease  the  sale  of  the  Steinway  ^^i^lVlO 
aforesaid,  and  thereby  injure  the  plaintiff  in  his  said  trade  and  busi- 
ness by  diminishing  the  gains  and  profits  of  said  business,  and  to  vex, 
harass,  and  oppress  and  wholly  ruin  the  plaintiff  in  his  said  business, 
heretofore,  to  wit:  on  the  tenth  day  of  March,  i87S,  at  Detroit,  in 
the  county  and  State  aforesaid,  wrongfully,  maliciously  and  injuri- 
ously composed  and  published,  and  caused  to  be  composed  and  pub- 
call  for  the  purchase  of  the  pianos?  need  not  be  mentioned;  but  the  general 
*  *  *  When  the  injury  complained  of  allegation  of  the  loss  of  trade  is  suffi- 
is  a  loss  of  trade,  in  ordinary  cases,  cient,  and  the  declaration  may  be  sup- 
from  slander  or  a  libel,  it  seems  to  be  ported  by  evidence  of  such  general 
settled  upon  authority,  and  we  think     loss." 

upon  sound  principle,  that  the  names        See,    generally,    supra,    note    2,    p.. 
of  the  customers  driven  away  or  lost     368. 
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lished,  in  the  " Detroit  Free  Press"  a  daily  newspaper  which  has  a 
large  circulation  in  the  city  of  Detroit  aforesaid,  and  throughout  the 
State  of  Michigan,  to  wit:  a  circulation  oi fifteen  thousand coY>\ts  daily, 
and  which  is  printed  and  published  in  the  city  of  Detroit  aforesaid,  a 
certain  false,  malicious  and  injurious  libel  of  and  concerning  the  said 
plaintiff  in  respect  to  his  said  business,  in  the  false,  malicious  and 
libelous  words  following: 

"  Before  we  "  (meaning  the  defendants  herein)  "  had  the  honor  of 
representing  this  magnificent  instrument  "  (meaning  the  Knabe  piano), 
"the  former  agent"  (meaning  the  plaintiff)  "had  an  opportunity  to 
test  them  "  (meaning  them,  the  Knabe  pianos)  "  with  what  he  "  (mean- 
ing the  plaintiff)  "  calls  the  King  of  Pianos"  (meaning  the  Steinway 
pianos),  "and  in  every  case  the  Knabe"  (meaning  the  Knabe  piano) 
"was"  (referring  to  the  time  when  the  plaintiff  was  the  agent  for 
both  the  Steinway  piano  and  the  Knabe  piano  as  aforesaid)  "  chosen 
as  the  best,  backed  up  by  the  judgment  of  the  agent "  (meaning  the 
plaintiff),  "  in  whose  regard  the  Knabe  (meaning  the  Knabe  piano) 
"stood  pre-eminent,  and  he"  (meaning  the  plaintiff)  "advised  his" 
(meaning  the  said  plaintiff's)  "customers  to  purchase  the  Knabe" 
(meaning  the  Knabe  piano)  "as  being  superior  in  every  respect. 
We  "  (meaning  the  defendants)  "  cheerfully  refer  to  the  parties  who 
were  guided  by  this  agent's  "  (meaning  the  said  plaintiff's)  "  wisdom 
and  purchased  the  Knabe  "  (meaning  the  Knabe  piano)  "in  preference 
to  the  so  called  King  "  (meaning  the  Steimvay  piano). 

"  The  Knabe  "  (meaning  the  Knabe  piano)  "  has  proven  to  be,  after 
ten  years'  wear,  magnificent  in  every  respect,  and  superior  to  all  other 
pianos,  just  as  their  agent "  (meaning  the  plaintiff)  "represented 
while  agent  for  both  pianos  "  (meaning  the  Steinway  piano  and  Knabe 
piano).  "We"  (meaning  the  defendants)  "respectfully  endorse  the 
recommend  given  by  the  old  agent "  (meaning  the  plaintiff)  "for  the 
great  excellence  of  the  Knabe  piano  in  the  past,  and  we  "  (meaning 
the  defendants)  "  are  proud  to  say  that  to-day  the  Knabe  piano  stands 
without  a  rival." 

By  means  of  which  said  premises  the  said  plaintiff  hath  been  and 
is  greatly  injured  in  his  said  trade  and  business,  and  is  suspected  to 
have  made  the  representations  in  regard  to  said  Knabe  piano  falsely 
and  maliciously  set  forth  in  said  libelous  publication,  and  has  been 
greatly  vexed  and  harassed  and  injured  thereby  in  his  said  business, 
and  has  lost  and  been  deprived  of  divers  great  gains  and  profits  in 
his  said  business,  which  would  have  arisen  and  accrued  to  him  had 
not  the  said  defendants  composed  and  published,  and  caused  to  be 
composed  and  published  as  aforesaid,  the  false,  malicious  and  inju- 
rious libel  aforesaid,  and  hath  been  and  is  otherwise  much  injured 
and  damnified  therein,  to  wit:  at  Detroit,  in  the  county  and  State 
aforesaid. 

To  the  damage  of  the  said  plaintiff  of  ten  thousand diOWzxs^  and  there- 
fore he  brings  suit,  etc. 

[(^Signature  as  in  Form  No.  69J^S.yY 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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ijf)  Charging  Plaintiff  with  Absconding  to  Avoid  Creditors. 

Form  No.  13004. 
(Conn.  Prac.  Act,  p.  115,  No.  186.)' 

{Commencing  as  in  Form  No.  5912.') 

1.  The  plaintiff  is,  and  for  more  than  ten  years  last  past  has  been 
a  merchant,  engaged  in  the  wholesale  dry  goods  business,  in  Bridge- 
port. 

2.  On  December  10th,  iS78,  the  defendant  published  in  a  newspaper 
called  the  "  Bridgeport  Times "  the  following  words  concerning  the 
plaintiff:  "jTohn  Smith  of  this  city  has  modestly  retired  to  foreign 
lands.  It  is  said  that  creditors,  to  the  amount  of  $50,000,  are 
anxiously  seeking  his  address." 

3.  The  defendant  meant  thereby  that  the  plaintiff  had  absconded 
to  avoid  his  creditors,  and  with  intent  to  defraud  them. 

4.  Said  publication  was  false  and  malicious. 

5.  Said  publication  was  read  by  several  of  the  plaintiff's  customers, 
and  led  them  to  declihe  to  enter  into  certain  business  engagements 
with  the  plaintiff,  which  they  otherwise  would  have  entered  into, 
whereby  the  plaintiff  suffered  heavy  pecuniary  loss. 

The  plaintiff  claims  $5,000  damages. 
{Concluding  as  in  Form  No.  5912.) 

{c)  Charging  Plaintiff  with  Securing  Franchise  by  Misrepresentations. 

Form  No.  13005. 

(Precedent  in  Patchell  v.  Jaqua,  6  Ind.  App.  72.)' 

[(Z/V/if  of  court  and  cause  as  in  Form  No.  5915.^^ 

Said  plaintiff  complains  of  said  defendant  and  says  that  heretofore, 
to  wit,  June  26,  iS91,  the  defendant  composed  and  published  of  and 
concerning  the  plaintiff,  in  a  certain  newspaper  published  in  said 
county,  called  '■'■Union  City  Times,"  a  certain  false  and  malicious  libel, 
containing  the  false,  malicious  and  defamatory  matter  following: 

^"■A.  L.  Jaqua  of  Portland"  (plaintiff  meaning)  "is  working  a  bluff 
game  on  the  new  proposed  railroad.  Last  fall  he  "  (plaintiff  mean- 
ing), "by  misrepresentations,  secured  right  of  way  along  the  line 
between  this  city  and  Portland,  and  when  the  C.  H.  <5r*  D.  people 
were  ready  to  proceed  with  their  project,  went  to  Cincinnati  to  try 
to  'bleed  '  them  into  buying  him  out.  His  reception  was  very  frigid, 
and  when  the  Commissioners  oi  Jay  County  ordered  a  new  election 
in  Penn  Township  he  became  desperate  and  is  now  working  his 
scheme  to  defeat  the  road,  and  last  week  had  a  gang  of  so  called 
engineers  on  the  line  surveying. 

1.  See,  generally,  supra,  note  2,  p.  correct  and  the  court  therefore  thought 
368.  it   unnecessary  to   consider   the  other 

2.  This  is  the  first  of  three  paragraphs     paragraphs. 

of  the  complaint.     Demurrers  to  each  See,  generally,  supra,  note  2,  p.  368. 

were  overruled  in  the  lower  court  and  3.  The  matter  to  be  supplied  within 

upon  appeal  the  overruling  of  the  de-  [  ]  will  not  be  found  in  the  reported 

murrer  to  the  first  paragraph  was  held  case. 
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The  contractors  for  the  new  proposed  road,  the  Chicago^  Union 
City  &•  Cincinnati^  do  not  worry  a  particle  over  Mr.  Jaqtia  "  (plain- 
tiff meaning)  "  and  his  company  that  possesses  no  capital  or  backing, 
and  next  week  will  proceed  to  survey  the  line  with  competent  engi- 
neers, and  when  the  tax  is  voted  will  commenge  at  once  the  work  of 
construction. 

If  Z<?« "  (plaintiff  meaning)  "wants  to  get  in  front  of  the  engine 
he  can  do  so,  but  his  %5,000  pile  will  soon  melt  if  he  continues  his 
game." 

Whereby  plaintiff  was  injured  in  his  reputation  in  the  sum  oi  five 
t/iousand  doUars,  for  which  he  asks  judgment  and  all  other  proper 
relief. 

[(^Signature  and  verification  as  in  Form  No.  6915.)Y' 

(^)  Charging  Plaintiff  with  Violating  Trust  as  Agent. 

Form  No.  13006. 

(Precedent  in  Bettner  v.  Holt,  70  Cal.  271.)* 

[(Title  of  court  and  cause  as  in  Form  No.  5910?)^ 
The  plaintiff  for  cause  of  action  against  the  defendant  alleges,  — 
That  the  plaintiff  and  others,  being  at  the  time  residents  oi  River- 
side and  vicinity  in  this  county,  and  largely  interested  in  the  raising 
of  oranges  and  other  fruits  in  that  locality,  sent  a  collection  of  such 
fruits  to  the  World's  Fair  held  aX.  New  Orleans  in  i^8Jf-85,  to  be  at 
such  fair  entered  and  exhibited  for  premiums;  and  this  plaintiff  and 
If.  J.  Rudisill  attended  such  fair  in  charge  of  said  fruit,  as  the 
agents  and  representatives  of  all  such  contributors,  to  see  that  said 
fruit  was  properly  entered  and  exhibited  at  said  World's  Fair. 

That  the  plaintiff  performed  his  duty  as  such  agent  and  representa- 
tive,   and   thereafter,  on  or  about   the  day  of  April,  i885, 

returned  to  his  place  of  residence  at  said  Riverside. 

That  thereafter,  on  April  25,  iS85,  the  defendant,  being  at  the  time 
the  editor  and  publisher  of  a  weekly  newspaper  published  at  said 
Riverside,  and  called  the  '■'•Press  and  Horticulturist,"  published  in  said 
newspaper,  in  a  regular  issue  thereof  of  that  date,  an  article  entitled 
"  Intelligent  Report  from  New  Orleans  "  (referring  to  said  World's 
fair\  in  which  article  the  defendant  used  and  published  the  following 
language :  — 

"After  a  lapse  of  several  weeks,  we  are  enabled  to  publish  a  report 
from  the  citrus-fruit  contest  at  New  Orleans,  in  which  Riverside  and 
our  readers  generally  throughout  California  are  so  universally 
interested.  Although  we  had  two  representatives  at  Ne7v  Orleans  " 
(meaning  this  plaintiff  and  H.  J.  Rudisill),  "  and  one  of  them  "  (mean- 
ing this  plaintiff)  "  returned  home  with  this  information  in  his  pocket 
tivo  weeks  ago,  yet  we  had  to  wait  till  the  Florida  papers  bring  us 
this  information,  so  that  it  could  be  given  to  our  people,  who  fur- 
It  The  matter  to  be  supplied  within  under  Cal.  Civ.  Code  (1897),  §  45,  the 
[  ]  will  not  be  found  in  the  reported  question  of  sufficiency  arising  upon  a 
case.  demurrer  to  the  complaint. 

2.  This  complaint  was  held  sufficient        See,  generally,  supra,  note  2,  p.  368. 
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nished  the  fruit  with  which  to  make  the  exhibit,"  —  meaning  the 
fruit  in  charge  of  this  plaintiff  and  H.  J.  Rudisill  aforesaid  {Here 
folloived  in  said  article  the  report  referred  to). 

That  in  said  issue  of  said  newspaper,  and  side  by  side  with  said 
article,  and  commenting  thereon,  the  defendant  published  another 
article,  etc.,  entitled,  "A  Little  World's  Fair  History,"  in  which  the 
defendant  used  and  published  the  following  language:  — 

'•''Eighty  of  our  fruit-growers  contributed  IGJ^.  boxes  of  fruit,  an 
average  of  more  than  t7vo  boxes  each,  and  the  exhibit  was  sent  to 
New  Orleans,  Messrs.  James  Bettner  and  H.  J.  Rudisill  going  to  take 
charge  of  the  same  "  (meaning  the  fruit  sent  by  this  plaintiff  and 
others  in  charge  of  this  plaintiff  and  H.  J.  Rudisill,  as  before  in  this 
complaint  alleged). 

"  We  have  done  our  very  best  by  telegraphing  and  making  per- 
sonal applications  to  get  news  for  our  readers,  and  up  to  the  present 
time  have  got  no  report  of  what  our  representatives  did  at  New 
Orleans,  and  hence  have  to  depend  entirely  on  Florida  reports  and 
Kimball  Brothers  of  National  City  for  news. 

We  find  that  out  of  eighty  contributors,  only  thirteen  had  any  fruit 
entered  for  premiums,  and  out  of  thirty-two  entries  James  Bettner  had 
eleven  entered  in  his  name. 

When  it  came  to  lemons,  Mr.  E.  W.  Holmes  "  (meaning  one  of  said 
contributors  who  had  sent  fruit  in  charge  of  this  plaintiff  and  If.  J. 
Rudisill)  "  picked  the  very  best  he  had  to  send  to  New  Orleans,  and 
yet  with  what  he  had  left  he  took  the  premium  at  Riverside,  but  his 
lemons  were  not  entered  at  all  at  New  Orleans.  R.  P.  Waite  and 
scores  of  others  whom  we  might  mention  "  (meaning  others  of  said 
contributors)  "were  also  left  out  in  the  cold. 

Messrs.  Kimball  Brothers  took  an  entire  citrus  fair  to  New  Orleans, 
and  were  at  liberty  to  enter  any  of  the  fruit  therein  contained  in 
their  own  name  for  premiums;  hence  in  making  their  selections 
they  had  an  entire  citrus  fair  to  select  from.  In  the  Riverside 
exhibit,  with  few  exceptions,  Mr.  Bettner  was  confined  to  his  own 
exhibit  of  eight  boxes  from  which  to  select  fruit  to  make  eleven  entries 
and  secure  ^z/f?  premiums. 

We  will  say  in  this  connection  that  the  officers  of  the  fruit  com- 
pany here  in  Riverside  tried  to  conduct  the  exhibit  in  an  honorable, 
upright  manner,  but  the  management  got  beyond  their  control. 
Those  who  shipped  the  fruit  had  a  right  to  a  report  when  Mr. 
Bettner  returned,  but  not  a  word  has  he  made  public,  and  we  don't 
blame  him  for  not  wanting  to  make  one." 

That  by  the  use  and  publication  of  said  words  and  language,  used 
and  published  by  the  defendant  as  aforesaid,  he  intended  to  charge 
and  assert,  and  to  be  understood  as  charging  and  asserting,  and  by 
the  readers  of  said  newspaper  was  in  fact  understood  as  charging 
and  asserting,  that  this  plaintiff,  in  violation  of  his  trust  as  said 
agent  and  representative,  had  corruptly  and  dishonestly  failed  to 
make  a  proper  entry  or  exhibit  at  said  World's  Fair  of  fruit  sent  by 
said  contributors  in  his  charge,  but  had  himself  appropriated  fruit 
belonging  to  others  of  said  contributors,  and  had  entered  and 
exhibited  in  his  own  name  and  for  his  own  benefit  fruit  that  he 
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should  have  entered  and  exhibited  in  the  name  of  and  for  the  benefit 
of  some  other  or  others  of  said  contributors;  that  the  exhibit  of  fruit 
so  sent  from  Riverside  was  not  conducted  in  an  honorable  or  upright 
manner,  because  of  the  corrupt  and  dishonorable  action  of  this 
plaintiff  as  said  agent  and  representative;  and  that  plaintiff  had 
refused  to  furnish  information  to  said  newspaper,  or  to  make  any 
report  of  his  action  as  such  agent  and  representative,  and  did  not 
want  to  make  such  report,  because  such  information  or  report,  if 
given  or  made,  would  disclose  corrupt  and  dishonest  conduct  on 
the  part  of  the  plaintiff  such  as  was  charged  by  the  defendant  in 
said  articles. 

That  said  charge,  so  made  and  published  by  the  defendant,  and  so 
understood  and  by  him  intended  to  be  understood  by  the  readers  of 
said  newspaper,  was  and  is  false,  scandalous,  and  unprivileged,  and 
did  and  does  expose  the  plaintiff  to  hatred,  contempt,  and  obloquy, 
by  imputing  to  him  dishonesty  and  corruption  in  violation  of  his 
trust  as  said  agent  and  representative. 

That  said  articles  were  so  published  by  the  defendant  as  editorials, 
with  the  apparent  and  express  sanction  and  authority  of  the  defend- 
ant as  the  editor  and  publisher  of  said  newspaper;  and  said  issue  of 
said  newspaper  containing  said  articles  was  by  the  defendant  widely 
circulated  among  the  people  of  said  Riverside  and  vicinity,  and 
throughout  this  country  and  state,  and  elsewhere,  and, said  articles 
were  generally  read  by  the  subscribers  of  said  newspaper  and  others, 
and  were  by  them  generally  understood  to  have  the  sense  and  mean- 
ing aforesaid,  and  to  charge  the  plaintiff  with  corrupt  and  dishonor- 
able conduct,  as  hereinbefore  stated. 

That  the  plaintiff  has  thereby  been  damaged  in  the  sum  of  ten 
thousand  6.o\\ds%\  « 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  ten  thousand  dollars  and  costs. 

\{^Signature  and  verification  as  in  Form  No.  5910^)^ 

(6)  Concerning  Public  Officer.^ 

{a)  Attorney. 

Form  No.  13007. 
(Precedent  in  Carson  v.  Mills,  69  N.  Car.  123.)* 

[(^Commencing  as  in  Form  No.  5927.)]^ 

I.  That  on  the  2d  day  oi  July,  i872,  the  defendant  maliciously  com- 
posed and  published  concerning  the  plaintiff  in  a  newspaper  called 

1.  The  matter  to  be  supplied  within  against  the  defendant.  Second.  That 
[]  will  not  be  found  in  the  reported  case,  the  matters  as   charged   were   not    in 

2.  Precedent.  —  See  also  a  form  in  8  themselves  actionable  or  libelous  and 
Wentw.  PI.  255.  that  the  complaint  did  not  set  forth  and 

3.  The  defendant  demurred  to  the  allege  any  loss  or  damage  to  the  plain- 
complaint  upon  two  grounds:  First:  tiff  and  how  sustained.  The  demurrer 
That  the  complaint  was  too  vague,  in-  was  overruled  and  judgment  was  af- 
definite  and  uncertain  in  the  statement  firmed  on  appeal. 

of   the   charge  to  warrant  a  judgment        See,  generally,  supra,  note  2,  p.  368. 
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the  '*  Western  Vindicator,''  published  at  Rutherfordton,  in  Rutherford 
county,  a  certain  article  containing  the  false  and  defamatory  matter 
following,  viz:  "I  have  learned  that  the  late  executed  Adairs  at  the 
time  of  their  execution  implicated  several  young  men  of  this  county, 
who  are  absent,  my  son  among  the  rest,  in  that  foul  and  most  inhu- 
man murder  of  the  Weston  family.  Now  every  one  of  these  young 
men,  I  have  no  doubt,  can  prove  by  the  best  of  witnesses,  both  white 
and  colored,  of  their  whereabouts  at  the  very  hour  when  that  fiendish 
murder  was  committed.  The  counsel  and  friends  of  the  Adairs  have 
caused  an  affidavit  from  Govati  Adair  to  be  taken  of  the  same  effect, 
to  be  read  at  the  trial  of  the  other  Adairs,  in  order  to  screen  the 
most  guilty,  in  my  opinion,  among  them.  No,  counsellors  and  friends 
of  the  Adairs,  I  blame  not  an  attorney  or  attorneys  for  taking  fees 
and  defending  the  most  guilty  criminal  as  far  as  the  law  and  most 
respectable  evidence  will  justify  in  giving  them  a  fair  trial,  but  after 
that,  going  to  the  streets  among  people,  proclaiming  their  innocence, 
trying  to  influence  public  opinion,  hiring  or  otherwise  procuring 
false-hearted  and  unprincipled  scoundrels  to  perjure  themselves  by 
giving  affidavits  and  implicating  other  innocent  persons  to  obtain  the 
pardon  or  release  of  the  Adairs.  Your  slanderous  affidavits  and  false 
charges  against  innocent  men  must  fall  to  the  ground,  but  they  show 
your  unprincipled  course. 

L.  A.  Mills r 

2.  That  by  means  of  the  said  publication  the  plaintiff  was  injured 
in  his  reputation  to  his  damage  Jive  thousand  dollars.  Therefore 
plaintiff  claims  judgment  for  five  thousand  dollars  and  costs  of  suit. 

[(^Signature  and  verification  as  in  Form  No.  5927.^]^ 

(^)  Commissioner  of  Insurance. 

Form  No.  13008. 

(Precedent  in  Russell  v.  Anthony,  21  Kan.  453.)' 

[(Z/V/<r  of  court  and  cause  as  in  Form  No.  5911.^^ 

Edward  Russell,    plaintiff  in  this  cause,  complains  of  Daniel  R. 

1.  The  matter  to  be  supplied  within  said  article  was  intended  to  injure  the 
[  ]  will  not  be  found  in  the  reported  plaintiff  as  an  officer,  or  to  lessen  his 
case,  business  as  such  *  *  *  But  it  was  in- 

2.  A  demurrer  to  this  petition  was  tended  above  all  things  else  to  show 
overruled,  but  a  demurrer  to  the  evi-  that  the  plaintiff"  was  a  bad  man,  '  in 
dence  on  the  ground  that  the  evidence  whose  eyes  swindling  is  no  crime  '  *  *  * 
did  not  establish  a  cause  of  action  A  false  charge  wrongfully  imputing  a 
against  the  defendant  was  sustained,  want  of  integrity  is  always  libelous. 
Upon  error  to  the  supreme  court,  the  whether  the  object  of  the  charge  is  in 
judgment  of  the  court  below  was  re-  office  or  not  *  *  *  ^n  the  present  case 
versed.  The  court  said:  "  Upon  what  the  plaintiff  alleged  in  his  petition  that 
ground  the  court  below  sustained  said  said  article  charged  him  with  commit- 
demurrer  or  rendered  said  judgment  ting  the  crimes  both  of  perjury  and 
we  cannot  tell.  Upon  the  pleadings  in  embezzlement.  Now,  while  we  do  not 
the  case,  and  without  any  evidence,  the  think  that  the  article  so  charged,  yet 
plaintiff  was  entitled  to  a  judgment  in  we  do  not  think  that  these  allegations 
his  favor  for  at  least  nominal  damages  of  plaintiff's  petition  rendered  the  arti- 
*  *  *  It  was  not  shown  or  claimed  that  cle  any  the  less  harmful  or  any  the  less 
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Anthony,  defendant,  for  that  the  said  plaintiff  hath  heretofore  been, 
and  still  is,  a  citizen  of  the  county  of  Leavenworth,  of  good  name, 
fame,  and  reputation  among  his  neighbors  and  fellow-citizens  as  an 
upright,  honest,  and  honorable  man,  and  hath  hitherto  been  unsus- 
pected of  being  guilty  of  either  the  crimes  of  embezzlement  or  per- 
jury; and  for  that  the  said  Daniel  R.  Anthony,  being,  on  the  twentieth 
day  of  September,  a.  d.  i876,  the  editor  and  proprietor  of  a  certain 
newspaper  published  in  the  city  of  Leavenworth  and  state  of  Kansas, 
called  the  "  Leavenworth  Daily  Times,"  did  then  and  there,  in  said 
newspaper,  publish,  and  cause  to  be  published,  of  and  concerning  the 
said  plaintiff,  Edward  Russell,  the  following  false,  scandalous,  defama- 
tory, and  libelous  article,  to-wit: 

"Svho  is  Ed  Russeir'  (meaning  the  said  plaintiff),  "  in  whose  eyes 
swindling  is  no  crime  ?  He  is  secretary  of  the  bankrupt  Kansas  In- 
surance Company.  Less  than  two  years  ago  he  "  (meaning  said  plaintiff) 
"  was  state  commissioner  of  insurance,  and  certified,  under  his  oath  of 
office,  that  this  bankrupt  concern  was  a  sound  and  solvent  insurance 
company,  while  he  "  (meaning  the  plaintiff)  "  knew  that  it  was  at  that 
very  time  hopelessly  bankrupt.  He"  (meaning  the  plaintiff)  "was 
forced  to  leave  the  office  of  commissioner  of  insurance  because  the 
'  Leavenworth  Titnes '  exposed  his  official '  crookedness,'  and  compelled 
him  "  (meaning  the  plaintiff)  "  to  disgorge  eight  thousand  dollars  of  the 
state's  money." 

Whereby,  and  by  means  whereof,  he,  the  said  defendant,  Daniel R. 
Anthony,  then  and  there  thereby  intended  to  and  did  falsely  and  libel- 
ously  charge  the  said  plaintiff  with  the  crimes  of  perjury  and  embez- 
zlement of  the  moneys  belonging  to  the  state  of  Kansas,  in  this, 
to-wit:  that  the  said  plaintiff,  while  he  was  holding  the  office  and 
performing  the  duties  of  superintendent  of  insurance  of  the  state  of 
Kansas,  had  violated  his  oath  of  office  by  falsely  and  fraudulently 
issuing  a  certificate  to  the  said  Kansas  Insurance  Company  as  a  solvent 
company,  when  he,  the  said  Edtuard  Russell,  well  knew  said  company 
to  be  hopelessly  insolvent.  And  also  in  this:  that  he,  the  said  Edward 
Russell,  while  holding  the  office  aforesaid,  and  in  violation  of  the 
duties  of  said  office  and  of  his  oath  as  such  officer,  had  feloniously 
embezzled  eight  thousand  dollars  of  the  money  belonging  to  the  said 
state  of  Kansas  which  came  to  his  said  plaintiff's  hands  by  virtue  of 
his  said  office;  he,  the  said  defendant,  then  and  there  well  knowing 
said  charge  to  be  false,  scandalous,  and  libelous,  but  contriving  then 
and  there  and  thereby  to  bring  the  good  name,  fame,  and  reputation  of 
the  plaintiff  into  disgrace  and  contempt  with  his  friends  and  neigh- 
bors, [to  the  damage  of  the  plaintiff  to  the  sum  of  five  thousand 
dollars. 

Wherefore  he  demands  judgment  {concluding  as  in  Form  No. 
5917).Y 

libelous  *  *  *  And  alleging  that    the  embezzlement  may  be  treated  as  sur- 

article  was  worse  than   what  it  in  fact  plusage." 

was,    does     not    destroy     its    libelous  See,  generally,  supra,  note  2,  p.  368. 

character  or  render  it  better  than  what  1.  The  matter  enclosed  by  and  to  be 

it  in  fact  was.     The  allegations  stating  supplied  within  [  ]  will  not  be  found  in 

that  the  article  charged   perjury   and  the  reported  case. 
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Form  No.  13009. 

(Precedent  in  Culver  v.  Van  Anden,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  375.)* 

[(7/V/<?  of  court  and  cause  as  in  Form  No.  5926.^]^ 
The  complaint  of  Erastus  D.  Culver.^  plaintiff  in  this  action,  against 
the  defendant,  Isaac  Van  Anden,  respectfully  shows  to  this  court: — 

1.  That  at  the  time  of  the  uttering  and  publishing  of  the  several 
libellous  articles  hereinafter  set  forth,  the  plaintiff  was  and  still  is 
the  City  Judge  of  the  Brooklyn  City  Court,  and  was  then  and  still  is 
holding  said  office,  and  discharging  its  duties;  that  the  said  defendant 
then  was  and  still  is  the  publisher  and  proprietor  of  a  certain  daily- 
newspaper  called  the  '■'Brooklyn  Daily  Eagle,"  printed  and  published 
in  the  city  of  Brooklyn,  in  said  county;  and  being  such  publisher  and 
proprietor,  he,  the  said  defendant,  well  knowing  the  premises,  but 
intending  to  injure  and  scandalize  said  plaintiff,  and  to  bring  him  into 
reproach  amojig  the  people  of  said  city,  on  or  about  the  21st  day  of 
January,  i857,  at  the  city  aforesaid,  published  in  said  newspaper  a 

certain  false,  malicious,  and  defamatory  libel  of  and  concerning  said 
plaintiff,  in  the  words  following,  that  is  to  say:  —  "There  is  not  a 
human  being  in  Kings  county  who  looks  upon  Culver"  (meaning  said 
plaintiff)  "  with  any  feeling  of  confidence.  He  "  (meaning  said  plain- 
tiff) "  is  universally  and  justly  regarded  as  a  creature,  whose  natural 
path  of  duty  is  to  crawl  through  the  crooked,  slimy  labyrinths  of 
politics,  and  to  do  such  dirty  work  as  nobody  else  can  stoop  to. 

Since  his"  (said  plaintiff  meaning)  "elevation  to  the  bench  of  the 
City  Court,  the  character  of  that  establishment "  (meaning  said  Brook- 
lyn City  Court)  "  has  been  a  reflex  of  the  character  of  the  incumbent. 
Its  machinery  has  been  prostituted  to  the  basest  uses;  instead  of 
feeling  the  dignity  of  the  position,  he  "  (meaning  the  said  plaintiff) 
"dragged  it  "  (the  said  City  Court  meaning)  "down  to  his  own  level 
like  the  perfumed  porcine  quadruped,  who  would  return  to  her  wal- 
lowing in  the  mire,  no  matter  how  thoroughly  scrubbed  and  curried."- 

2.  For  a  further  cause  of  action,  the  plaintiff  avers  that  the  said 
defendant,  intending  as  aforesaid,  published  in  said  newspaper,  on 
or  about  the  28th  day  oi  January,  iS57,  and  caused  to  be  sent  forth 
therein  a  certain  other  false,  malicious,  and  defamatory  libel  of  and 
concerning  the  said  plaintiff  in  the  words  and  figures  following,  to 
wit:  — 

"They"  (meaning  the  readers  of  said  newspaper)  "will  see  in 
those  acts  "  (meaning  certain  bills  drawn  and  pending  before  the 
Legislature  of  this  State)  "the  designs  of  the  individual"  (meaning 
said  plaintiff)  "  who  now  prostitutes  the  City  Court "  (meaning  the 
Brooklyn  City  Court,  of  which  the  plaintiff  was  then  and  still  is  the 

1.  A  motion  by  the  defendant  for  an  be  alleged  by   way   of  inducement  to 

order  requiring  the  plaintiff  to  make  his  show    application    of    publication     to 

complaint   more   definite    and   certain  plaintiff. 

was    denied.      But    the     third     count  See,   generally,  supra,  note  2,  p.  368. 

would  have  been  defective  had  it  been  2.  The  matter  to  be  supplied  within 

framed  before  the  code  provision  which  [  ]  will  not  be  found   in    the  reported 

provides  that  extrinsic  facts  need  not  case. 
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judge)  "to  be  the  tool  of  political  tricksters,  and  make  it  a  gag  and 
handcuff  to  stuff  in  the  mouth  and  tie  the  hands  of  any  public  officer 
who  may  stand  in  the  way  of  hungry  office-beggars.  This  man 
Culver"  (meaning  said  plaintiff)  "is  now  busily  engaged  in  having 
himself  constituted  sole  dictator  of  Brooklyn^  by  usurping  the  func- 
tions of  every  public  body  within  the  city. 

There  is  not  a  human  being  in  the  city  "  (meaning  the  city  of 
Brooklyn,  where  the  plaintiff  then  lived  and  still  lives)  *'  who  has  faith 
in  his"  (said  plaintiff  meaning)  "political  integrity,  or  even  can  give 
him  "  (the  said  plaintiff  meaning)  "  credit  for  the  commonest  sense 
of  decency,  or  regard  for  the  opinion  of  the  community.  Not  the 
lowest  degree  of  soddened  idiocy  could  pin  its  faith  to  such  an  idol " 
(meaning  said  plaintiff). 

3.  And  for  a  further  cause  of  action,  the  plaintiff  avers  that  said 
defendant  intending  as  aforesaid,  published  in  said  newspaper,  on  or 
about  the  30th  oi  January,  iS57,  in  said  city,  and  caused  to  be  sent 
forth  in  same,  a  certain  other  false,  malicious,  and  defamatory  libel, 
of  and  concerning  the  said  plaintiff,  in  the  words  and  figures  follow- 
ing, to  wit :  — 

"It  would  be  a  relief  to  this  community  to  abolish  it"  (meaning 
the  Brooklyn  City  Court,  of  which  plaintiff  was  then  and  still  is 
judge)  "forthwith.  We  do  not  wish  to  make  war  on  individuals,  but 
when  they  attempt  to  convert  the  machinery  of  a  court  to  base  pur- 
poses, and  endeavor  to  usurp  unheard-of  powers,  and  perpetrate  a 
wholesale  foray  on  the  treasury,  in  the  most  shameless  and  indecent 
manner,  they  become  a  plague  as  grievous  as  the  vermin  of  Egypt " 
(meaning  and  intending  thereby  to  charge  that  the  said  plaintiff,  as 
such  city  judge,  had  wickedly  and  corruptly  attempted  to  convert 
said  court  to  base  and  corrupt  purposes,  and  that  said  plaintiff  had 
corruptly  attempted  to  usurp  unheard-of  powers,  as  such  judge,  and 
had  corruptly  and  fraudulently  attempted  to  get  money  from  the 
public  treasury  in  a  shameless  and  indecent  manner). 

By  reason  of  which  said  several  publications,  by  said  defendant  as 
above  set  forth,  the  said  plaintiff  has  been  injured  and  sustained 
damage. 

Wherefore  plaintiff  demands  judgment  against  the  said  defendant 
for  the  sum  of  ten  thousand  dollars  damages,  besides  costs. 

James  J.  Lowrie,  Pltff's  Att'y. 

(d^  Postmaster. 

Form  No.  i  3  o  i  o . 

(Precedent  in  Johnson  v.  Stebbins,  5  Ind.  365.)' 

\( Title  of  court  and  cause  as  in  Form  No.  5915.')]^ 

The  plaintiff,  Benajah  Johnson,  says,  that  at  the  time  of  the  publi- 
cation of  the  libelous  article  hereinafter  set  forth,  he  was  postmaster 
at  Taylorsville,  Indiana,  and  with  his  family  resided  in  the  house  in 

1.  This  complaint  was  held  suflBcient  2.  The  matter  to  be  supplied  within 
in  form.  [  ]  will  not  be  found  in  the  reported 

See,  generally,  supra,  note  2,  p.  368.     case. 
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which  the  post-office  was  kept  by  him;  the  defendant,  Columbus  Steb- 
bins,  on  the  18th  oi  January,  i85^,  published  in  a  newspaper,  called 
"■The  Spirit  of  the  West"  of  and  concerning  the  plaintiff,  as  postmas- 
ter aforesaid,  and  of  and  concerning  the  plaintiff,  as  proprietor  and 
occupant  of  said  house  in  which  the  post-office  was  kept  as  aforesaid, 
the  following  false  and  malicious  libel,  to  wit: 

"  Some  one  writing  to  us  from  Taylorsville,  Indiana,  gives  us  the 
particulars  of  an  affray  that  came  off  at  that  place  recently,  in  which 
pistols  were  discharged,  but  fortunately  no  one  was  injured.  The 
writer  further  says  that  the  house  in  which  the  post-office  is  kept, 
is  of  such  a  low  character,  that  a  decent  lady  dare  not  enter.  We 
know  nothing  of  the  matter,  save  by  the  representations  of  our  cor- 
respondent; but  should  this  statement  prove  true,  it  is  high  time 
that  the  post-office  was  in  the  hands  of  others." 

Whereby  the  plaintiff  says  he  has  sustained  damage  to  the  amount 
of  5,000  dollars,  for  which  he  claims  judgment,  etc, 

\(^Sig nature  and  verification  as  in  Form  No.  5915.  "^^ 

e.  libel  Published  in  a  WilL 

Form  No.  i  3  o  i  i . 

(8  Wentw.  PI.  307.)" 
London,  to  wit.  Daniel  Sur ley  complains  of  Thomas  Chimcham,  gen- 
tleman, one  of  the  attornies  of  the  court  of  our  lord  the  now  king, 
before  the  king  himself,  being  present  here  in  court  in  his  own  proper 
person,  of  a  plea  of  trespass  on  the  case;  for  that  whereas  the  said 
Daniel  now  is  a  good,  true,  honest,  just,  and  faithful  subject  of  this 
realm,  and  as  such  hath  always,  from  the  time  of  his  nativity,  hitherto 
behaved  and  governed  himself,  and  until  the  writing  and  publishing 
of  the  false,  scandalous,  and  malicious  libel  hereinafter  mentioned  by 
the  said  Thomas  oi  z,n6.  concerning  the  said  Z>««/V/ was  always  reputed, 
esteemed,  and  accepted  by  and  among  all  his  neighbors,  and  other 
good  and  worthy  subjects  of  this  realm  to  whom  he  was  in  any  wise 
known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at 
London  aforesaid,  in  the  parish  of  Saint  Mary  le  Bow,  m  the  ward  of 
Cheap:  And  whereas  the  said  Daniel  before  and  at  the  time  of  the 
writing  and  publishing  the  said  libel  was,  and  from  thence  hitherto 
hath  been,  and  still  is  a  wine  broker,  and  the  business  of  a  wine 
broker  hath,  for  and  during  all  that  time,  used,  exercised,  followed, 
and  carried  on,  and  still  doth  use,  exercise,  follow,  and  carry  on,  in  a 
certain  street  called  Great  Tower  Street,  in  London  aforesaid,  and 
the  said  Daniel  hath  not  ever  been  guilty,  or  until  the  time  of  writ- 
ing and  publishing  of  the  said  libel  been  suspected  to  have  been 
guilty  of  perjury,  or  any  other  such  hurtful  crime,  by  means  of  which 
said  several  premises  he  the  said  Daniel  before  the  writing  and  pub- 
lishing of  the  said  libel,  had  not  only  deservedly  gained  the  good 
opinion  and  credit  of  all  his  neighbors  and  other  good  and  worthy 
subjects  of  this  realm  to  whom  he  was  in  any  wise  known,  but  had 
also  thereby  acquired,  and  was  then  daily  and  honestly  acquiring 

1.  The  matter  to  be  supplied  within        2.  See,  generally,  supra,  note  i,  p.. 
[  ]  will  not  be  found  in  the  reported  case.     344. 
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sundry  great  gains  and  profits  in  liis  aforesaid  business  to  the  com- 
fortable support  of  himself  and  his  family,  and  to  the  great  increase 
of  his  riches,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid;  yet  the  said  Thomas,  well  knowing  all  and  singular  the 
premises,  but  greatly  envying  the  happy  state  and  condition  of  the 
said  Daniel,  and  contriving  and  wickedly  and  maliciously  intending 
to  injure  the  saidZ>df/i/V/in  his  aforesaid  good  name,  fame,  and  credit, 
and  in  his  business  aforesaid,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbors  and  other 
good  and  worthy  subjects  of  this  realm  to  whom  he  was  in  any  wise 
known,  and  to  cause  it  to  be  suspected  and  believed  by  those  neigh- 
bors and  subjects,  that  he  the  said  Daniel  had  been,  and  was  guilty 
of  perjury;  and  to  subject  him  to  the  pains  and  penalties  by  the  laws 
of  this  kingdom  made  and  provided  against  and  inflicted  on  persons 
guilty  of  perjury,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly 
ruin  him  the  said  Daniel,  heretofore,  to  wit,  on  the  sixth  of  May\ 
A.  D.  1189,  at  London,  aforesaid,  in  the  parish  and  ward  aforesaid,  did 
falsely  and  wickedly,  wilfully  and  designedly  write  and  publish,  and 
cause  and  procure  to  be  written  and  published  a  certain  false,  scanda- 
lous, and  malicious  libel  of  and  concerning  the  said  Z>a«/<r/ in  the  form 
of  a  bequest  to  him  the  said  Daniel  by  and  in  the  last  will  and  testa- 
ment of  one  Richard  /ones,  the  father-in-law  of  the  said  Daniel,  now 
deceased,  in  which  said  libel  there  was  and  is  contained  this  false, 
scandalous,  and  malicious  matter  following:  that  is  to  say,  "  I  "  (mean- 
ing the  said  Richard  /ones')  "give  and  bequeath  unto  my  perjured  son- 
in-law  Daniel  Surley,  of  Great  To7ver  Street,  London,  wine  broker," 
(meaning  the  said  Daniel)  "  the  sum  of  one  shilling,  at  the  same  time 
I  "  (again  meaning  the  said  Richard  /ones)  "  pray  God  to  forgive  him  " 
(meaning  the  said  Daniel,  and  thereby  then  and  there  meaning  that 
the  said  Daniel  had  been  and  was  guilty  of  perjury);  by  means  of  the 
writing  and  publishing  of  which  said  false,  scandalous,  and  malicious 
libel  by  the  said  Thomas  of  and  concerning  the  said  Daniel  he  the 
said  Daniel  hath  been,  and  is  greatly  injured  in  his  aforesaid  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  his  neighbors  and  other  good  and 
worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  neigh- 
bors and  subjects,  to  whom  the  innocence  and  integrity  of  the  said 
Daniel  in  the  premises  were  unknown,  have,  on  occasion  of  the  writ- 
ing and  publishing  of  the  said  libel,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe  the  said  Daniel  to  have 
been,  and  to  be  a  person  guilty  of  perjury;  and  thereby  he  the  said 
Danielhath  been,  and  is  greatly  injured  in  his  aforesaid  business,  and 
otherwise,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, to  the  damage  of  the  saxd  Daniel  oi  one  thousand  ^o\xxi<iiS,\  and 
therefore  {concluding  as  in  Form  No.  6934). 

f.  libel  by  Effigy. 
Form  No.  i  3  o  i  2  .' 

1.  JVew  York.  —  Birds.  Rev.  Stat.  (1896),  p.  1875,  §  3.     See,  generally,  sufira, 
note  I,  p.  344. 
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{Comtnencing  as  in  Form  No.  5926)  that  on  the  /(»«M  day  of  Novem- 
ber, jS99,  the  defendant,  contriving  to  injure  the  plaintiff  in  his 
reputation,  and  to  bring  him  into  public  ridicule  and  contempt,  did 
wrongfully  and  maliciously  make  an  effigy  or  figure  intended  to 
represent  the  plaintiff,  and  hung  the  same  up  upon  a  gibbet  in  a 
public  street  of  the  village  of  Northport,  in  presence  and  view  of 
divers  persons  there  assembled,  whereby  the  plaintiff  has  been  greatly 
injured  in  his  reputation,  to  his  damage^t;^  hundred  diOWdS^. 

Wherefore  the  said  plaintiff  {concluding  as  in  Form  No.  5926). 


2.  Answer  or  Plea.^ 

a.  Not  Guilty. 

Form  No.  1 3  o  i  3  . 

(Ala.  Civ.  Code  (1896),  §  3353,  No.  34.)' 

John  Doe,  plaintiff, 

vs. 

Richard  Roe,  defendant. 

The  defendant,  for  answer  to  the  complaint,  saith  he  is  not  guilty 
of  the  matters  alleged  therein. 

Jeremiah  Mason,  Att'y  for  deft. 

1.  For  statutes  relating  to  the  plea  or  New  Hampshire.  —  Pub.  Stat.  (1891), 

answer  in  civil  actions  for  libel  see  as  c.  223.  §  6. 

follows,  to  wit:  New  Jersey.  —  Gen.    Stat.    (1895),    p. 

Alabama.  —  Civ.  Code  (1896),  §§  1437,  1401,  §  21;  Laws  (1898),  c.  204. 

143S,  1441-1443,  3295.  New  Mexico.  —  Comp.    Laws   (1897), 

California.  —  Code  Civ.  Proc.  (1897),  §  2685,  subs.  75. 

§  461.  New  York.  —  Code  Civ.  Proc.  (1899). 

Colorado.  —  Mills'  Anno.  Code  (1896),  §§  536,  1907. 

§  69.  North  Carolina.  —  Code  (1883),  §  266. 

Delaware,  —  Rev.  Stat.  (1893),  p.  800,  North  Dakota.  —  Rev.    Codes   (1895), 

c.  449,  §  2.  §  5289. 

Florida.  —  Rev.  Stat.  (1892),  §  1057.  Ohio.  —  Bates'  Anno.   Stat.   (1897),   § 

Georgia.  —  2   Code   (1895),    §§    3839,  5094. 

3840.  Oklahoma.  —  Stat.  (1893),  §  2149. 

Idaho.  —  Rev.  Stat.  (1887),  §4216.  Oregon. — Hill's  Anno.   Laws  (1892), 

Indiana. —  Horner's    Stat.    (1896),    §  §91. 

373.  Rhode  Island. — Const.,  art.  i,  §  20. 

Kansas.  —  Gen.   Stat.  (1897),   c.  95,  J5  South  Carolina.  —  Code.    Civ.    Proc. 

126.  (1893),  §  186. 

Kentucky. —  Bullitt's  Civ.  Code  (1895),  South  Dakota.  —  Dak.   Comp.    Laws 

§  124.  (1887),  §  4930. 

Maine.  — Rev.    Stat.    (1883),  c.   82,   §  £//a>4.  —  Rev.  Stat.  (1898),  §  2995. 

29.  Washington.  —  Ballinger's    Anno. 

Massachusetts.  —Pub.  Stat.  (1882),  c.  Codes  «&  Stat.  (1897).  §  4939. 

167,  §§  79,  80;  Stat.  (1897),  c.  525.  West  Virginia.  —  Const.,  art.    HI,   § 

Minnesota.  —  Stat.  (1894),  §  5258.  8;  Code  (1891),  c.  130,  §  47. 

Mississippi.  —  Anno.    Code   (1892),  §  Wisconsin.  —  Stat.    (1898),    §§    2678, 

685.  4201. 

Missouri.  —  Rev.  Stat.  (1889),  §  2081.  Wyoming.  —  Rev.  Stat.  (1887),  §  2481. 

Montana. — Code  Civ.  Proc.  (1895),  ^  2.  See,  generally,  the  statutes  cited 

752.  supra,  note  i. 
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b.  Of  Justification.' 
(1)  Where  Charge  is  Specific* 

Form  No.  1 3  o  1 4  .' 

(^Title  of  court  and  cause  as  in  Form  No.  1323. ) 
For  an  answer  to  the  complaint,  the  defendant  says  that  the  false 
and  defamatory  words  set  forth  in  said  petition  are  true. 
(^Signature  and  verification  as  in  Form  No.  5916. ) 


1.   Bequisites   of   Answer  or    Plea  — 

Generally.  —  For  the  formal  parts  of  an 
answer  or  plea  in  a  particular  jur- 
isdiction consult  the  titles  Answers 
IN  Code  Pleading,  vol.  i,  p.  799; 
Pleas. 

For  statutes,  see  supra,  note  i,  p. 
404. 

Afust  Justify  Entire  Charge.  —  An 
answer  in  justification  must  be  as  broad 
as  the  charge  which  it  seeks  to  justify. 
Hathorn  v.  Congress  Spring  Co.,  44 
Hun  (N.  Y.)  608.  And  a  plea  profess- 
ing to  answer  the  whole  of  a  declara- 
tion, but  in  reality  only  answering  a 
part,  is  demurrable.  Jones  v.  Cecil,  10 
Ark.  592;  Ames  z*.  Hazard,  6  R.  I.  335, 
8  R.  I.  143.  But  in  McAllister  v.  Detroit 
Free  Press  Co.,  85  Mich.  453,  it  was  held 
sufficient  to  justify  so  much  of  the  de- 
famatory matter  as  constitutes  the 
sting,  unless  the  article  alleged  to  be 
libelous  is  indivisible  and  the  facts 
asserted  are  dependent  on  each  other 
to  impute  the  defamatory  charge,  in 
which  case  each  material  allegation 
must  be  justified. 

Statements  of  Facts.  —  It  is  not  suffi- 
cient to  plead  generally  that  the  words 
or  matters  contained  in  the  alleged 
libel  are  true.  Wachter  v.  Quenzer,  29 
N.  Y.  547;  Torrey  v.  Field,  10  Vt.  353. 
But  the  answer  must  specify  the  facts 
tending  to  show  the  truth  of  the  charge. 
Downing  v.  Dillon,  52  Ind.  442;  Mc- 
Laughlin V.  Cowley,  127  Mass.  316; 
McKane  v.  Brooklyn  Citizen,  53  Hun 
(N.  Y.)  132;  Fenstermaker  v.  Tribune 
Pub.  Co.,  12  Utah  439.  In  order  to 
give  the  defendant  an  opportunity  to 
deny  or  take  issue  upon  them.  Jones 
V.  Cecil,  10  Ark.  592;  Van  Ness  v. 
Hamilton,  19  Johns.  (N.  Y.)  349;  Bill- 
ings V.  Waller,  28  How.  Pr.  (N.  Y. 
Supreme  Ct.)  97.  And  that  the  court 
may  see  whether  the  defendant  was 
justified  in  what  he  published.  DeAr- 
mond  V.  Armstrong,  37  Ind.  35;  Torrey 


V.  Field,  ID  Vt.  353.  And  the  fact  that 
the  subject  comprehends  multiplicity 
of  matter  tending  to  prolixity  does  not 
give  the  defendant  a  right  to  plead 
generally  in  justification.  Van  Ness 
V.  Hamilton,  19  Johns.  (N.  Y.)  349. 

But  see  contra  Bailey  v.  Kalamazoo 
Pub.  Co.,  40  Mich.  251,  in  which  case 
there  was  a  notice  of  justification  ap- 
pended to  the  plea,  in  these  words: 
"The  defendant  will  prove  the  truth 
of  the  allegations  in  said  declaration 
contained."  It  was  objected  by  the 
plaintiff  that  the  notice  was  too  vague 
to  identify  the  facts  intended  to  be  re- 
lied on.  The  opinion  on  this  point  was 
in  substance  that  while,  under  the  old 
system,  the  precise  acts  claimed  to  have 
justified  the  libel  were  required  to  ap- 
pear, a  change  had  been  made  by 
statutes  which  allowed  a  general  and 
sweeping  notice  instead.  The  defend- 
ant, however,  could  be  compelled,  if 
requested,  to  serve  particulars  of  his 
justification.  And  defendant  may  al- 
lege generally  the  truth  of  the  words 
complained  of  as  libelous  by  plaintiflf, 
provided  such  words  charge  specific 
acts.  Dever  v.  Clark,  44  Kan.  745; 
Fenstermaker  71.  Tribune  Pub.  Co.,  12 
Utah  439;  Kerr  v.  Force,  3  Cranch  (C. 
C.)8. 

Precedents.  —  See  also  forms  in  Down- 
ing V.  Brown,  3  Colo.  571;  Dever  v. 
Clark,  44  Kan.  745;  McLaughlin  v. 
Cowley,  127  Mass.  316;  Press  Co. 
V.  Stewart.  119  Pa.  St.  584. 

2.  Precedent.  —  In  Mayo  v.  Blair,  i 
Hayw.  &  H.  (D.  C.)  96,  in  which  case 
defendants  had  judgment,  the  answer 
to  the  second  count  of  the  declaration 
was  as  follows,  to  wit: 

"2d.  And  for  a  further  plea  as  to 
the  words  of  the  alleged  libel  as 
charged  in  the  second  count,  defend- 
ants admit  the  publication  thereof  and 
justify  publishing  the  same,  because 
defendants  say  that  it  is  true." 
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(2)  Where  Charge  is  General. 

Form  No.  i  3  o  i  5 . 

(Precedent  in  Palmer  v.  Adams,  137  Ind.  73.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  1323. )Y 

The  defendant,  for  answer  to  the  complaint,  herein  admits  the 
publication  of  the  article  ^  set  out  in  the  complaint,  and  therein 
described;  and  defendant  says  that  on  the  3(i day  of  JlfarcA,  iS90, 
at  the  county  of  Knox.,  and  State  of  Indiana.,  the  plaintiff  herein  did 
fraudulently  and  unlawfully  decoy  said  Pearlie  Wolfe  from  her  place 
of  residence  in  Knox  county,  Indiana.,  not  in  pursuance  of  the  laws 
of  the  State  of  Indiana.,  nor  of  the  United  States,  and  the  article  so 
published  was  a  history  of  said  acts  of  said  plaintiff,  and  none  other. 

[(^Signature  as  in  Form  No.  5915.y\^ 

e.  Of  Privilege.* 


1.  A  demurrer  to  this  answer  was 
overruled  on  the  ground  that  the  con- 
stitution of  the  state  provided  that  in 
all  prosecutions  for  libel  the  truth  of 
the  matter  alleged  to  be  libelous  might 
be  given  in  justification,  and  that  this 
answer  admitted  the  publication  set 
out  in  the  complaint,  but  justified  on 
the  ground  that  the  facts  detailed  were 
true,  which  constituted  a  complete 
defense. 

See,  generally,  supra,  note  I,  p.  405. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  The  article  referred  to  was  pre- 
ceded by  the  following  headlines  in 
large  capital  letters: 

"KIDNAPPED  THE  GIRL. 

A  thirty-five  year-old  masher  spirits 
away  a  fifteen-year-old  girl.  Reward 
offered  for  the  capture.  A  school-girl 
stolen." 

The  article  following  these  headlines 
purported  to  give  an  account  of  the 
elopement  of  the  plaintiff  with  one 
Pearlie  Wolfe,  a  school-girl  fifteen 
years  of  age,  plaintiff  at  the  time  being 
about  thirty-five  years  of  age. 

4.  Precedents.  —  In  Lawson  v.  Hicks, 
38  Ala.  279,  the  defendant's  first  special 
plea  was  as  follows,  to-wit: 

"I.  Actio  noil,  because  he  says  that 
the  said  several  matters  stated  and  set 
forth  in  the  several  counts  in  said  com- 
plaint, are  parts  of  one  and  the  same 
paper  writing,  and  none  other;  and 
that  the  said  paper  writing  consisted  of 
cross-interrogatories  propounded  to  one 
f.  K.  Lamb,  as  a  witness,  in  a  cause 
then    pending  in   the   circuit  court   of 


Macon  county,  between  the  said  Henry 
H.  Hicks  as  plaintiff,  and  this  defend- 
ant as  defendant;  to  which  said  witness 
the  plaintiff  had  propounded  interroga- 
tories in  chief,  and  filed  the  same  in  said 
circuit  court,  according  to  the  regular 
practice  of  said  court,  to  take  the  depo- 
sition of  said  witness,  to  be  used  as  evi- 
dence in  said  cause  then  pending  in  said 
court,  (of  which  cause  said  court  had 
full  and  ample  jurisdiction,)  and  caused 
notice  of  the  filing  of  said  interroga- 
tories to  be  served  on  this  defendant, 
who  appeared  in  person  in  said  cause, 
and  defended  himself;  and  that  this 
defendant,  in  the  regular  course  of 
practice  in  said  court,  as  a  means  of 
testing  the  memory  of  said  witness, 
and  as  a  predicate  for  laying  a  founda- 
tion to  impeach  him,  and  for  the  further 
purpose  of  disproving  malice  on  the 
part  of  this  defendant,  by  proof  of  his 
making  no  allusion  to  the  various  re- 
ports and  circumstances  inquired  about 
in  the  said  several  cross-interrogatories, 
and  honestly  and  in  good  faith  believ- 
ing that  he  had  the  right  to  file  and 
exhibit  said  cross-interrogatories,  pro- 
pounded said  cross-interrogatories  to 
said  witness,  and  filed  the  same  with 
the  papers  of  said  cause,  to  accompany 
the  interrogatories  in  chief,  with  the 
commission,  to  take  the  deposition  of 
said  witness;  which  said  cross-inter- 
rogatories did  accompany  said  inter- 
rogatories in  chief  and  said  commission, 
and  were  propounded  to  the  said  wit- 
ness; and  the  same,  with  the  answers 
thereto  of  said  witness,  as  well  as  the 
answers  to  the  interrogatories  in  chief, 
were  returned  to  said  circuit  court  by 
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Form  No.  1 3  o  i  6 .' 

(  Title  of  court  and  cause  as  in  Form  No.  5926. ) 

The  defendant  in  answer  to  the  plaintiff's  complaint  herein  says: 

I.  That  at  the  time  of  publishing  the  words  mentioned  in  the  com- 
plaint the  defendant  was  the  confidential  clerk  of  Samuel  Short. 

II.  That  the  said  Samuel  Short  inquired  of  the  defendant  the 
character  of  the  plaintiff  with  a  view  to  employing  the  said  plaintiff 
as  a  clerk,  and  that  defendant  in  reply  thereto  sent, to  said  Samuel 
Short  the  letter  in  said  complaint  mentioned,  stating  the  matter 
therein  referred  to. 

III.  The  defendant  had  probable  cause  for  believing  and  did 
believe  the  same  to  be  true.^ 

(^Signature  and  verification  as  in  Form  No.  5926.) 

d.  In  Mitigation  of  Damages. 

Form  No.  1 3  o  i  7 . 

(Precedent  in  Patchell  v.  Jaqua,  6  Ind.  App.  75.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1323.) 
*  *  *i* 

And  the  defendant,  for  a  paragraph  of  answer  in  mitigation  of 
•damages  in  said  action,  says  that  the  plaintiff  is  —  in  the  counties  of 
y^ay  and  Randolph,  in  said  State,  and  was  when  said  article  was  pub- 
lished —  a  person  whose  character  for  morality,  integrity  and  honest 
dealing  was  notoriously  bad,  and  plaintiff  could  not  be  and  was  not 
injured  or  damaged  by  said  alleged  libel.* 

\{^Signature  as  in  Form  No.  59 iJ.)]* 

the  commissioner   in  said   commission  complained  of  was  contained  in  a  bill 

named,  and  the  same  were   read  and  filed   by   the   defendant   in  a  court  of 

used  as   evidence  on  the   trial  of  said  chancery,  and    there   is   an  allegation 

cause,  in  the  regular  course  of  the  legal  that  the  matter  was  not  pertinent  or 

proceedings;  and  this  defendant  avers,  material   to   the   subject-matter  of  the 

that  he  did  not  otherwise,  in  any  man-  appeal,  a  plea  that  the  defendant  be- 

ner  whatever,  utter  or  publish  the  sup-  lieved   that   the   matter  was  pertinent 

posed    matter  stated    in  said    several  would  not  be  a  good  defense,  but  a  plea 

counts  to   be   libelous;  and   this  he  is  that    the     defendant     had    reasonable 

ready  to  verify."  cause   for   believing   and  did  actually 

This  plea  was  held  a  valid  defense  to  believe  that  the  alleged  libelous  matter 

the  action,  but  the  court  refused  to  re-  was  pertinent  and  relevant  to  the  case 

verse  a  judgment  for  the  error  of  sus-  would  be  good.     Johnson  v.  Brown,  13 

taining  a  demurrer  to  this  plea,  as  the  W.    Va.    71.       See    also   Carpenter   v. 

defense  set  forth  therein  was  available  Bailey,  53  N.  H.  590,  which  holds  that 

under  the  general  issue.     See  also,  to  it  is  no  excuse,  in  case  libel  is  prima 

the   effect    that    evidence   of   privilege  facie  privileged,  to  allege  upon  infor- 

may  be  given  under  the  general  issue,  mation   and   belief   that  the  libel  was 

Dunn   V.  Winters,    2  Humph.   (Tenn.)  true,  because  such  allegation  does  not 

512.  necessarily  amount  to  probable  cause. 

For  another   plea  of  privilege  see  3  3.  See,   generally,   supra,   note  i,  p. 

Chit.  PI.  (Philadelphia,  1821)  522.  405. 

1.  See,  generally,  the  statutes  cited  4;  The  matter  to  be  supplied  within 
supra,  note  i,  p.  404.  [  ]  will  not  be  found  in  the  reported 

2.  Belief  that    Libeloos    Matter    was     case. 

Pertinent.  —  When  a  declaration  shows        5.  What  Facts  to  be  Pleaded.  —  Matters 
•on   its   face   that    the   libelous   matter     purely    mitigatory  and    not    available 
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3.  Replication  de  Iiyuria.^ 

Form  No.  1 3  o  i  8 . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  676.) 
In  the  King's  Bench. 

Trinity  Term,  51  Geo.  III. 
John  Doe 

against 
Richard  Roe. 

And  the  said  y^//// Z>^^  as  to  the  plea  of  the  szxd  Richard  Roe  by 
him  7?r^/ above  pleaded,  and  whereof  he  hath  put  himself  upon  the 
country,  doth  the  like. 

And  as  to  the  said  pleas  of  the  said  Richard  Roe,  by  him 
secondly  and  thirdly  above  pleaded,  the  said  John  Doe  saith,  that 
he  by  reason  of  anything  by  the  said  Richard  Roe  in  those 
pleas  above  alleged,  ought  not  to  be  barred  from  having  and  main- 
taining his  aforesaid  action  against  the  said  Richard  Roe  in  respect 
of  the  grievances  in  the  introductory  part  of  those  pleas  mentioned; 
because  he  saith,  that  the  said  Richard  Roe  at  the  same  time  when^ 
etc.,  in  the  said  first  and  second  counts  mentioned,  of  his  own  wrong, 
and  without  the  cause  by  him  the  said  Richard  Roe  in  his  said  second 
and  third^X^zs,  or  either  of  them  mentioned,  did  commit  the  said  griev- 
ances in  the  introductory  part  of  those  pleas  mentioned,  in  manner 
and  form  as  the  said  John  Doe  hath  above  thereof  complained  against 
him  the  said  Richard  Roe,  to  wit,  at,  etc.,  aforesaid.  And  this  he  the 
said  John  Doe  prays  be  inquired  of  by  the  country,  etc. 


II.  Criminal  Prosecution.^ 


under  a  plea  in  justification  must  be 
specially  pleaded  with  particularity, 
but  mere  evidentiary  matters  should 
not  be  set  out  in  such  plea.  Fenster- 
maker  v.  Tribune  Pub.  Co.,  13  Utah 
532.  But  an  answer  alleging  in  miti- 
gation the  truth  of  the  charge  of  mental 
unsoundness  is  sufficiently  explicit 
without  averring  other  facts.  Moore 
V.  Francis,  (Supreme  Ct.)3  N.  Y.  Supp. 
162. 

1.  A  replication  de  injuria  is  the 
traverse  ordinarily  used  in  reply  to  a 
plea  of  justification  setting  up  truth. 
Torrey  v.  Field,  10  Vt.  353. 

2.  Bequisites  of  Indictment,  etc.  —  Gen- 
erally.—  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  g.  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

For  statutes  relating  to  criminal 
prosecutions  for  libel  see  as  follows, 
to  wit: 


Alabama.  —  Crim.  Code  (1896),  §§ 
5063-5066. 

Arizona.  —  Pen.  Code  (1887),  §§  404- 

413.  1471- 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  1723-1726,  2084,  4822. 

California.  —  Pen.  Code  (1897),  §§ 
248-257,  964,  1125. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  283,  1313. 

Connecticut. — Gen.  Stat.  (1888),  §  1509. 

Delaware.  —  Rev.  Stat.  (1893),  p.  800, 
c.  449,  §  I. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  55,  §  158. 

Florida.— Rev.  Stat.  (1892),  §  2418; 
Laws  (1899),  c.  4733. 

Georgia.— ■i  Code  (1895),  §§  335- 
337- 

Idaho.  — Rev.  Stat.  (1887),  §§  6737- 
6745,  7691,  7884. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  §§  321-323. 

Iowa.  — Code  (1897),  §§  5086-5091. 

Kansas.  —  Gen.  Stat.  (1897),  c.  lOO,  §§ 
349-354- 
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Kentucky.  —  Bullitt's     Crim.     Code 

(1895).  §  i'32- 

Louisiana.  —  Rev.  Laws  (i897),§§  804, 
989. 

Maine.  —  Rev.  Stat.  (1883),  c.  129. 

Maryland.  — '?xi.\>.  Gen.  Laws  (1888), 
art.  75,  §  15. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

214,  §  13- 

Michigan. — Comp.  Stat.  (1897),  §§ 
1 1 762,  11763,  1 1929. 

Minnesota.  —  Stat.  (1894),  §§  199, 
5768,  6496-6506,  7251. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1 197,  1198,  1360. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3869-3872. 

Montana.  —  Pen.  Code  (1895),  §§  430- 
439,  1846,  2104. 

A^ebraska.  —  Comp.  Stat.  (1899),  ^§ 
128,  6698. 

Nevada.  —  Gen.  Stat.  (1885),  §§  4264, 
4672. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1094,  §  243;  Laws  (1898),  c,  204. 

New  York. — Cook's  Pen.  Code  (1898), 
§§  242-254. 

North  Carolina. —  Code  (1883),  §  1 195. 

North  Dakota.  — Rev.  Codes  (1895), 
§§  7146-7155,  8052,  8182,  8233. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6828. 

Oklahoma. — Stat.  (1893),  §§  5081, 
5198;  Laws  (1895),  c.  33. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1284.  1749,  2028,  2029. 

Pennsylvania.  —  Const.,  art.  i,  §  8; 
Bright.  Pur.  Dig.  (1894),  p.  516,  §g  261, 
262;  Laws  (1893),  No.  241;  Laws  (1895), 
No.  275;  Laws  (1897),  Nos.  66,  168. 

Phode  Island. —  Const.,  art.  i,  §  20. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6511-6520,  7254,  7373,  7420. 

Tennessee.  —  Code  (1896),  §§  6658- 
6662,  7094. 

Texas.  —  Pen.  Code  (1895),  arts.  721- 
749;  Code  Crim.  Proc.  (1895),  arts.  II, 
123,  125,  127,  128,  149. 

L^tnh.  —  Rev.  Stat.  (1898),  §§  4196- 
4207,  4746,  4875. 

Vermont.  — Stat.  (1894),  §  1906. 
Washington.  —  Ballinger's    Anno. 
Codes   &   Stat.    (1897),    §§   6945,   7087, 
7088. 

West  Virginia.  —  Const.,  art.  Ill,  §  8. 
Wisconsin.  — Stat.  (1898),  §4569. 
Wyoming.  —  Laws  (1890),  c.  73,  §  33. 

Indncement.  —  Where  the  words  al- 
leged to  be  libelous  are  not  so  per  se, 
but  have  a  hidden  meaning,  extrinsic 


facts  must  be  alleged  in  order  to  con- 
nect therewith  and  explain  the  libelous 
matter.  Barnes  v.  State,  88  Md.  347; 
People  V.  Jackman,  96  Mich.  269;  State 
V.  Mott,  45  N.  J.  L.  494;  State  v.  Schmitt, 
49  N.  J.  L.  579;  State  v.  Neese,  Term 
(4N.  Car.)  270;  Com.  v.  Swallow,  8  Pa. 
Super.  Ct.  Rep.  539;  State  v.  Atkins,  42 
Vt.  252.  Thus  where  the  alleged  libel 
could  only  affect  the  business  standing 
of  the  prosecutor,  the  fact  that  he  was 
engaged  in  such  business  should  be 
stated  in  the  inducement  to  give  effect 
to  the  innuendo.  Com.  7>.  Stacey,  8 
Phila.  (Pa.)  617.  And  in  some  states, 
if  the  name  of  the  person  claimed  to 
have  been  libeled  does  not  appear  in 
the  publication,  such  extrinsic  facts  as 
make  it  certain  to  whom  the  libelous 
words  were  intended  to  apply  must  be 
distinctly  alleged.  State  v.  Pulitzer, 
12  Mo.  App.  6. 

But  if  the  libelous  language  is  un- 
ambiguous, and  points  out  with  cer- 
tainty to  whom  it  is  intended  to  apply, 
no  explanatory  averments  are  required 
in  the  charge  or  information.  State  v. 
Osborn,  54  Kan.  473.  And  in  many 
states  it  is  provided  by  statute  that  the 
indictment  need  not  set  forth  any  extrin- 
sic facts  for  the  purpose  of  showing  the 
application  to  the  party  libeled  of  the 
defamatory  matter  on  which  the  indict- 
ment is  founded.  It  is  sufficient  to 
state  generally  that  the  same  was  pub- 
lished concerning  him,  and  the  fact 
that  it  was  so  published  must  be  proved 
on  the  trial. 

Alabama. —  Crim.  Code  (1896),  §  5064. 

Arizona.  —  Pen.  Code  (1887),  §  1471. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2084. 

California.  —  Pen.  Code  (1897),  §  964. 

Idaho.  — Rev.  Stat.  (1887),  §7691- 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1587,  1925. 

Iowa.  —  Code  (1897),  §  5294. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895).  §132.  ^        ^     ^ 

Michigan.  —  Comp.  Stat.  (1897),  g 
I 1929. 

Minnesota. — Stat.  (1894),  ^  7251. 

Mississippi.  —  Anno.  Code  (1892),  g 
1360.  . 

Montana.  —  Pen.  Code  (1895),  §  1846. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8052. 

Oklahoma. —  %\.z.X.  (1893),  §  5081. 

Oregon.  —  Hill's  Anno.  Laws  {1892), 
§  1284. 
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South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7254. 

Tennessee.  —  Code  (1896),  t^  7094. 

Utah.  —  Rev.  Stat.  (1898),  g  4746. 

Date. —  An  indictment  charging  that 
the  defendant  published  a  libel  on  the 
twenty-first  day  of  the  month  may  be 
supported  by  a  publication  on  the  nine- 
teenth of  the  same  month.  Com.  v. 
Varney,  10  Cush.  (Mass.)  402.  But  if 
the  indictment  had  alleged  that  the  libel 
was  published  in  a  paper  dated  the 
twenty-first  of  the  month,  this  allega- 
tion would  not  be  supported  by  a  publi- 
cation on  the  nineteenth  of  the  same 
month.  Com.  v.  Varney,  10  Cush. 
(Mass.)  402. 

With  Force  and  Arms.  —  An  informa- 
tion for  libel  need  not  charge  the 
offense  to  have  been  committed  vi  et 
armis.     Rex  v.   Burks,  7  T.  R.  4. 

Wickedly.  —  An  information  for  libel 
need  not  charge  that  the  acts  were 
wickedly  committed.  Baldwin  v.  State, 
(Tex.  Crim.  App.  1898)  45  S.  W.  Rep. 
714. 

Statement  of  Publication  —  Manner  of. 
—  An  indictment  or  information  for 
libel  which  charges  the  defendant  with 
writing,  publishing  and  circulating  a 
libel,  which  is  set  out  in  full,  is  not 
fatally  defective  for  failing  to  state  the 
mode  of  publication.  State  v.  Dowd, 
39  Kan.  412;  State  v.  Barnes,  32  Me. 
530;  Rattray  v.  State,  6i  Miss.  377; 
Baldwin  v.  State,  (Tex.  Crim.  App. 
1898)45  S.  W.  Rep.  714.  Contra,  Vg.0- 
ple  V.  Stark,  136  N.  Y.  538  {affirming  59 
Hun  (N.  Y.)  51),  in  which  case  the 
court  said:  "  There  is  no  statement  of 
the  manner  in  which  publication  was 
made.  Such  a  statement  is  essential 
to  the  indictment,  because  the  manner 
of  the  publication  is  of  the  essence  of 
the  crime.  It  is  not  every  false,  scan- 
dalous and  malicious  publication  which 
constitutes  a  libel.  By  a  statutory 
definition  such  publication  must  be  '  by 
writing,  printing,  picture,  effigy,  sign, 
or  otherwise  than  by  mere  speech.' 
There  is  no  allegation  in  this  indict- 
ment that  the  publication  was  by  either 
of  the  means  specified  or  that  it  was 
otherwise  than  by  mere  speech."  It 
was  further  stated  that  "  if  the  libel 
complained  of  is  a  newspaper  publica- 
tion, it  would  be  suflBcifcnt  to  say  that 
it  was  published  in  a  designated  paper 
having  a  circulation  in  the  county  in 
which  the  indictment  is  found." 

Where  several  modes  of  publication 
are  mentioned,  it  is  not  fatal  to  the  in- 


dictment that  they  are  alleged  in  the 
disjunctive.  State  v.  Barnes,  32  Me. 
530.  But  at  common  law  an  informa- 
tion in  the  disjunctive  that  defendant 
"  wrote  or  caused  to  be  written"  was 
bad.     Rex  v.  Brereton,  8  Mod.  328. 

Libel  Seen  and  Read.  —  In  an  indict- 
ment for  a  libel  placed  in  a  situation 
where  it  might  have  been  seen  and 
read,  it  is  unnecessary  to  aver  or  prove 
that  it  was  seen  or  read.  Giles  v.  State, 
6  Ga.  276. 

Name  of  Paper.  —  The  true  title  of 
the  paper  in  which  the  libel  is  pub- 
lished is  material.  State  v.  Jeandell, 
5  Harr.  (Del.)  475. 

Place  of  Publication.  —  The  fact  that 
the  newspaper  in  which  the  libel  is 
alleged  to  have  been  published  had  its 
publication  office  and  was  published 
in  a  place  other  than  that  laid  in  the 
indictment,  cannot  be  taken  advantage 
of,  in  a  proceeding  for  habeas  corpus 
in  bar  of  prosecution,  in  the  county  as 
laid  in  the  indictment.  Matter  of 
Kowalsky,  73  Cal.  120. 

Sufficient  Statements.  —  An  indict- 
ment,  charging  that  the  defendant  "  did 
maliciously  express,  print  and  pub- 
lish, and  cause,  and  procure  to  be  ex- 
pressed, printed  and  published,"  a 
certain  libel,  appearing  as  an  advertise- 
ment in  a  newspaper  (set  out  in  the 
indictment  in  hac  verba),  though  signed 
by  a  third  person,  is  sufficiently  certain, 
in  alleging  the  publication,  without 
alleging  that  the  same  was  written  by 
such  third  person.  Taylor  v.  State,  4 
Ga.  14. 

An  indictment  alleging  that  the  de- 
fendant did  "  publish,  and  did  cause 
to  be  published  in  a  certain  newspaper 
called  '  Torch  of  Liberty,'  in  a  certain 
part  of  which  newspaper  so  published 
as  aforesaid,  there  were  and  are  con- 
tained the  false,  scandalous  and  mali- 
cious libel,"  sufficiently  alleges  the 
publication  of  the  libel  when  attacked 
after  verdict.  Barnum  v.  State,  92 
Wis.  586. 

In  an  indictment  for  a  libel,  the  alle- 
gation that  the  defendant  sent  the  same 
to  several  specified  persons  and  thereby 
published  the  same,  is  a  sufficient  aver- 
ment of  publication.  State  v,  Barnes, 
32  Me.  530.  But  a  libelous  letter, 
though  not  made  known  to  a  third  per- 
son, is  indictable,  provided  there  be  an 
allegation  in  the  indictment  that  the 
intention  of  sending  it  was  to  provoke 
a  breach  of  the  peace.  Hodges  v.  State, 
5  Humph.  (Tenn.)  112. 
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statement  of  Libel —  Generally.  —  The 
very  words  of  the  libel  must  be  set  out. 
Rex  V.  Beare,  i  Ld.  Raym.  414;  Com. 
V.  Harmon,  2  Gray  (Mass.)  289  (citing 
Com.  V.  Wright,  i  Cush.  (Mass.)  46); 
State  V.  Townsend,  86  N.  Car.  676; 
Com.  V.  Sweney,  10  S.  &  R.  (Pa.)  173. 
And  if  it  be  not  necessary  to  set  out 
the  words  in  a  libel  literatim,  yet  they 
must  be  set  out  in  intelligible  language 
showing  the  sense  and  meaning  of  the 
words;  and  where  the  words  laid  were 
"  worse  that  the  lowest  vagabonds," 
and  the  words  proved  were  "  worse 
than  the  lowest  vagabonds."  a  new 
trial  was  granted.  Walsh  v.  State,  2 
McCord  L.  (S.  Car.)  248. 

But  where  to  the  printed  matter  of- 
fered in  evidence  words  and  figures  are 
appended  constituting  a  date  and  memo- 
randum of  the  time  and  place  where 
it  purports  or  may  be  supposed  to  have 
been  prepared  and  published,  and  a 
fictitious  mark  or  signature,  while  noth- 
ing of  that  kind  is  averred  in  the  indict- 
ment, the  difference  is  unimportant  and 
immaterial  and  shows  no  variance  be- 
tween the  libel  alleged  and  the  libelous 
publication  offered  in  evidence  to  prove 
it.  Com.  V.  Harmon,  2  Gray  (Mass.) 
289.  And  the  charge  in  the  indictment 
need  not  be  more  specific  than  the  libel- 
ous publication.  Melton  v.  State,  3 
Humph.  (Tenn.)  389. 

And  the  indictment  must  not  only 
contain,  but  must  also  profess  to  set 
out,  the  very  words  of  which  the  al- 
leged libel  is  composed,  that  is  to  say, 
a  transcript  of  the  libelous  publication 
or  of  that  part  of  it  which  is  the  subject 
of  the  indictment.  Com.  v.  Wright,  i 
Cush.  (Mass.)  46;  Com.  v.  Sweney,  10 
S.  &  R.  (Pa.)  173;  State  v.  Brownlow,  7 
Humph.  (Tenn.)  63;  Coulson  v.  State, 
16  Tex.  App.  189. 

The  word  "tenor"  imports  an  exact 
copy  and  that  it  is  set  out  in  words  and 
hgures.  Com.  v.  Wright,  i  Cush.  (Mass.) 
46.  And  it  is  sufBcient,  in  an  indict- 
ment of  libel,  to  introduce  the  libel  by 
the  words  "  as  follows."  This  is  as  cer- 
tain as  if  the  language  "  in  the  words 
and  figures  as  follows  "  were  used.  Clay 
V.  People,  86  111.  147.  In  Bonney  v.  State, 
2  Idaho  1015,  the  information  alleged 
that  defendant  "falsely,  wilfully  and 
maliciously  did  compose  and  publish, 
and  express  by  printing  certain  false, 
scandalous,  malicious  and  defamatory 
matters  concerning  the  said  M.  Fatrie, 
that  is  to  say,"  etc.  It  was  the  conten- 
tion of  the  defendant  that  the  informa- 


tion did  not  profess  to  set  forth  the 
exact  words  of  the  libel.  That  the  words 
"that  is  to  say"  were  not  sufiScient  to 
show  that  the  libel  was  exactly  set  out. 
The  court,  however,  said  that  it  could 
hardly  be  contended  "  that  the  use  of 
the  words  'that  is  to  say'  instead  of 
the  words  '  to  the  tenor  and  effect  fol- 
lowing.' or  '  in  the  words  and  figures 
following '  tended  to  prejudice  any  sub- 
stantial right  of  the  defendant."  The 
court  relied  for  its  decision  upon  a 
statute  of  Idaho,  which  provides  that  a 
departure  from  a  form  or  mode  pre- 
scribed .by  the  code  does  not  render  the 
information  invalid,  unless  defendant 
has  been  actually  prejudiced. 

An  allegation  that  in  the  libel  was 
contained  juxta  tenorem  sequentum  im- 
ports that  the  words  afterward  set  out 
in  the  indictment  were  the  words  used 
in  the  libel.  Rex  v.  Beare,  i  Ld.  Raym. 
414.  But  an  allegation  that  in  it  was 
contaxnGd  Juxta  effectum  sequentum  does 
not.     Rex  v.  Beare,  i  Ld.  Raym.  414. 

The  words  "according  to  the  pur- 
port and  effect  and  in  substance  "  do 
not  import  that  the  very  words  are  set 
out.  Com.  V.  Wright,  i  Cush.  (Mass.) 
46.  And  an  indictment  which  charges 
that  the  libel  "  contained  amongst 
other  things  in  substance  the  following 
false,  malicious  and  libelous  matters 
and  things  according  to  the  tenor  and 
effect  following  that  is  to  say,"  was 
held  to  profess  to  set  forth  the  sub- 
stance and  not  the  words  of  the  libel, 
and  was  therefore  not  valid.  State  v. 
Brownlow,  7  Humph.  (Tenn.)  63.  But 
see  State  v.  Smith,  7  Lea  (Tenn.)  249, 
in  which  an  indictment  which  charged 
the  matter  of  the  libel  to  be  a  letter, 
which  was  set  out  in  full  in  the  in- 
dictment with  the  preparatory  state- 
ment "  which  said  libel  is  in  substance 
as  follows,  to  wit,"  was  held  sufficient. 
Whole  Publication  Unnecessary.  —  It 
is  not  necessary  to  set  forth  the  whole 
of  the  paper,  book,  etc.,  in  which  the 
libelous  matter  is  contained,  but  that 
part  may  be  selected  which  is  most 
offensive.  Rex  v.  Brereton,  8  Mod. 
328;  Rex  V.  Bear,  2  Salk.  417;  State  v. 
Barnes,  32  Me.  530;  Com.  z.  Harmon, 
2  Gray  (Mass.)  289.  And  when  the 
entire  article  is  set  out,  the  indictment 
should  point  out  the  passages  relied 
upon  as  libelous.  Nordhaus  v.  State, 
(Tex.  Crim.  App.  1897)  40  S.  W.  Rep. 
804. 

Quotation-marks  used  in  an  indict- 
ment to  distinguish  the  libelous  mat- 
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ter  are  not  sufficient  to  indicate  that 
the  words  thus  indicated  are  the  very 
words  of  the  alleged  libel.  Com.  v, 
Wright,  I  Cush.  (Mass.)  46. 

Clipping  Pasted  in  Indictment.  — 
Where  the  alleged  libelous  matter  is 
clipped  out  of  a  newspaper  and  pasted 
in  the  indictment,  instead  of  having 
the  same  copied  therein,  it  is  sufficient. 
State  V.  Bildstein,44  La.  Ann.  778. 

Variance. — The  omission  of  a  letter 
in  a  word  in  a  libel  will  not  vitiate  un- 
less the  meaning  is  thereby  changed. 
State  V.  Jay,  34  N.  J.  L.  368.  But  the 
misuse  or  omission  of  a  letter  which 
works  no  such  change  in  the  word  as 
to  make  it  a  different  one,  will  not  be 
treated  as  a  fatal  variance.  State  v, 
Townsend,  86  N.  Car.  676. 

Innaendo —  Office.  — The  innuendo  is 
used  to  express  and  render  certain  the 
meaning  of  equivocal  or  uncertain 
language  or  to  bring  out  some  latent 
meaning  of  the  words  which  is  neces- 
sary to  fix  their  defamatory  character. 
Benton  v.  State,  59  N.  J.  L.  551;  State 
V.  Mott,  45  N.  J.  L.  494  {.citing  Rex  v. 
Aylett,  1  T.  k.  63);  Com.  v.  Swallow,  8 
Pa.  Super.  Ct.  Rep.  539. 

It  cannot  extend  the  meaning  of 
words  beyond  their  natural  meaning, 
unless  there  is  something  put  upon 
the  record  to  which  the  words  spoken 
may  be  referred  and  by  which  they 
may  be  explained  in  an  innuendo. 
State  V.  Mott,  45  N.  J.  L.  494.  But 
in  Com.  v.  Keenan,  67  Pa.  St.  203, 
it  was  held  that  where  any  new  fact 
is  essential  to  the  framing  of  an  in- 
dictment for  libel  to  be  found  by  the 
grand  jury,  as  a  ground  of  a  colloquium 
which  cannot  he  dispensed  with,  and 
the  only  object  of  an  innuendo  is  to 
give  point  to  the  language,  it  is  not 
proper  to  quash  an  indictment  on  the 
ground  that  the  innuendo  may  be  sup- 
posed to  carry  the  meaning  of  the  lan- 
guage beyond  the  customary  meaning 
of  the  words.  And  an  innuendo  which 
is  too  broad  may  be  rejected  if  the  libel 
is  sufficient  without  it.  Com.  v.  Snell- 
ing,  15  Pick.  (Mass.)  321;  State?/.  Cross- 
man,  15  Mo.  App.  585. 

Where  N'ecessary.  —  Where  the  in- 
dictment for  libel  is  based  on  a  publi- 
cation which  does  not  appear  on  its 
face  to  be  libelous  in  its  application  to 
the  person  alleged  to  be  libeled,  the 
words  published  must  be  connected 
with  the  extrinsic  facts  averred  by 
proper  innuendoes,  so  as  to  exhibit  the 
libelous   meaning  in   reference  to  the 


person  named.  State  v.  Schmitt,  49 
N.  J.  L.  579.  And  though  section  289 
of  the  Code  of  Criminal  Procedure  ren- 
ders it  no  longer  necessary,  in  an  in- 
dictment for  libel,  to  set  forth  any 
extrinsic  facts  for  the  purpose  of  prov- 
ing the  application  of  the  libelous  mat- 
ter to  the  plaintiff,  an  innuendo  is  still 
necessary  and  essential  to  explain  an 
ambiguous  expression  claimed  to  be 
libelous,  and  its  absence  in  such  case 
renders  the  indictment  fatally  defective. 
People  V.  Isaacs,  i  N.  Y.  Crim.  Rep. 
148.  But  an  innuendo  is  unnecessary 
where  the  words  are  libelous  per  se. 
Giles  V.  State,  6  Ga.  276;  Benton  v. 
State,  59  N.  J.  L.  551.  Thus  no  innu- 
endo is  necessary  to  explain  the  word 
"defaulter,"  used  in  a  publication  to 
express  disqualification  for  an  office  of 
trust.     State  v.  Kountz,    12  Mo.  App. 

511- 

Of  and  Concerning  Prosecutor.  —  The 
indictment  should  aver  that  the  alleged 
libelous  matter  was  published  "  of  and 
concerning"  prosecutor.  Rexz/.  Mars- 
den,  4  M.  Si.  S.  164;  State  v.  Mott,  45 
N.  J.  L.  494;  Com.  V.  Swallow,  8  Pa. 
Super.  Ct.  Rep.  539;  Com.  v.  Meeser,  i 
Brews.  (Pa.)  492;  State  v.  Brownlow,  7 
Humph.  (Tenn.)  63.  And  an  omission 
so  to  do  is  not  supplied  by  its  being  al- 
leged in  the  introductory  part  "that 
the  defendant  intended  to  vilify  "  prose- 
cutor. Rex  V.  Marsden,  4  M.  &  S. 
164. 

An  allegation  that  the  defendant 
published  a  libel,  "  tending  to  blacken 
the  honesty,  virtue,  integrity  and  repu- 
tation of  the  said  Robert  M.  Goodwin, 
and  thereby  to  expose  him  to  public 
hatred,  ridicule  and  contempt,  in  which 
said  false,  scandalous,  malicious  and 
defamatory  libel,  there  were  and  are 
contained,  certain  false,  scandalous, 
malicious,  defamatory  and  libellous 
matter  of  and  concerning  the  charac- 
ter, honesty,  virtue,  integrity  and  repu- 
tation of  the  said  Robert  M.  Goodwin," 
is  a  sufficient  allegation  that  it  was  "of 
and  concerning  Robert  M.  Goodwin." 
Taylor  v.  State,  4  Ga.  14. 

Where  the  indictment  set  forth  the 
written  libel  "of  and  concerning  the 
only  daughter  oi  Jane  Roach,"  and  it 
was  proved  at  the  trial  that  the  libel 
concerned  the  daughter  of  Jane  Roach, 
but  not  that  she  was  the  only  daughter, 
it  was  held  that  the  word  "only"  was 
surplusage.  State  v.  Perrin,  3  Brev. 
(S.  Car.)  152. 

Where  the  indictment  charged   that 
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Form  No.  i  3  o  i  9 . 
(Precedent  in  State  v.  Verry,  36  Kan.  416.)' 

\{Comfnencing  as  in  Form  No.  10825.')]^  that  one  William  E.  Verry, 
at  the  county  of  Brown  and  state  of  Kansas,  on  the  12ih  day  of 
March,  1S86,  did,  unlawfully  and  willfully,  maliciously  make,  write, 
print,  compose,  dictate,  publish  and  circulate,  and  procure  to  be 
made,  written,  printed,  composed,  published  arid  circulated,  among 
other  things,  certain  false,  scandalous,  malicious  and  defamatory 
words,  figures  and  language,  of  and  concerning  one  A.  H.  Thomas, 
to  provoke  the  said  A.  H.  Thomas  to  wrath  and  expose  him  to  public 
hatred,  hate  and  ridicule,  and  deprive  him  of  public  confidence  and 
social  intercourse,  as  follows,  to  wit:  (^Here  was  set  out  a  copy  of  alleged 
libel).^ 

The  said  William  E.  Verry  meaning  thereby  to  charge  and  accuse 
the  said  A.  H.  Thomas  with  the  crime  of  robbery  and  with  the  crime 
of  grand  larceny.  The  false,  scandalous  and  defamatory  words, 
figures  and  language,  among  other  things,  were  contained  in  numer- 
ous printings  in  the  form  of  circulars  and  handbills,  of  which  the  fol- 
lowing is  a  copy :  (^Here  was  set  out  a  copy  of  the  circtilar).^ 


the  libel  was  printed  and  circulated  to 
injure  the  prosecutor  "  and  others,"  and 
it  clearly  appeared  that  the  libel  was 
directed  against  the  prosecutor,  the  in- 
dictment is  not  defective,  since  the 
words  "and  others"  are  surplusage. 
State  V.  Heacock,  106  Iowa  igi. 

Description  of  Prosecutor.  —  The  indict- 
ment need  not  describe  the  prosecutor 
as  of  any  profession,  occupation  or 
place  of  business.  Com.  v.  Varney,  10 
Cush.  (Mass.)  402;  State  v.  Barnes,  32 
Me.  530. 

Falsity  of  Publication.  — The  informa- 
tion need  not  allege  that  the  libelous 
matter  is  false.  Rex  v,  Burks,  7  T. 
R.  4. 

An  allegation  that  defendant  wrote 
and  printed  a  libel  may  be  treated  as 
an  allegation  that  he  wrote  and  printed 
a  false  and  defamatory  publication. 
State  V.  Barnes,  32  Me.  535. 

Knowledge  of  Falsity.  —  An  informa- 
tion for  criminal  libel  need  not  state 
that  the  defendant  knew  the  libel  to  be 
false.  In  re  McDonald,  4  Wyoming 
150 

Tending  to  Provoke  Breach  of  Peace.  — 
An  indictment  which  fails  to  charge 
that  the  libel  intended  to  provoke  a 
breach  of  the  peace  is  insufficient. 
Moody  V.  State,  94  Ala.  42  {criticising 
Reid  V.  State,  53  Ala.  402). 

Separate  Counts. —  If  there  are  two 
distinct  publications  of  the  same  crimi- 
nal libel,  each  constitutes  an  offense  of 
itself,  and  an  indictment  which  charges 


both  publications  in  one  count  is  ob- 
jectionable for  duplicity.  State  v. 
Healy,  50  Mo.  App.  243. 

Precedents.  —  For  other  forms  see 
Crowe  V.  People,  92  111.  231;  Com.  v. 
Harmon,  2  Gray  (Mass.)  289;  Mills  v. 
State,  18  Neb.  575;  People  v.  Simons, 
I  Wheel.  Cr.  Cas.  (N.  Y.)  339:  People 
V.  Croswell,  3  Johns.  Cas.  (N.  Y.)  337; 
Com.  V.  Morris,  i  Va.  Cas.  176. 

1.  In  this  case  the  defendant  pleaded 
not  guilty  and  was  convicted,  and  upon 
appeal  to  the  supreme  court  the  infor- 
mation was  held  sufficient. 

See,  generally,  supra,  note  2,  p.  408. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  The  alleged  libel  was  in  the  words 
and  figures  following,  to  wit:  "A  Great 
Robbery  of  o\^x%i2,ooo  perpetrated  by 
A.  H.  Thomas  and  M.  S.  Smalley  upon 
W.  E.  Verry,  of  the  great '  L  '  Store.  — 
I  wish  the  people  of  Brown  county  to 
know  that  I  have  been  most  shame- 
fully robbed  by^.  H.  Thomas  and  M. 
S.  Smalley.  A.  H.  Thomas  stole  from 
my  money  drawer,  while  he  was  work- 
ing for  me  in  the  store,  between  %4,ooo 
and  %^,ooo  in  cash  money ;  consequently 
I  had  to  give  a  mortgage  for  %4,ooo." 

4.  The  circular  was  in  the  words  and 
figures  following,  to  wit:  "A  Great 
Robbery  of  over  $7^,000  perpetrated  by 
A.  H.   Thomas  and  M.  S.  Smalley  upon 

Waiiam  E.  Verry  oi  the  great  'Z'  Store. 
—  I  wish   the  people  of  Brown  county 
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Which  said  printing  in  the  form  of  circulars  and  handbills  the  said 
William  E.  Verry  then  and  there  unlawfully,  willfully  and  maliciously 
published  and  circulated  by  means  of  placing  them  in  the  hands  of 
Elias  Moser^  J.  H.  Scoulter,  and  numerous  and  divers  other  persons 
in  the  city  of  Hiawatha,  Brown  county,  Kansas,  and  by  distributing 
and  leaving  them  at  the  store  and  places  of  business  of  L.  R.  Yates, 
C.  Meisenheimer,  and  numerous  and  divers  other  places  of  business 
and  stores  in  said  city  of  Hiawatha,  to  the  great  damage,  disgrace, 
scandal  and  infamy  of  the  said  A.  H.  Thomas,  diVidi  tending  to  provoke 
him  to  wrath  and  expose  him  to  public  hatred,  contempt  and  ridicule, 
and  to  deprive  him  of  public  confidence  and  social  intercourse;  con- 
trary to  the  provisions  of  the  statute  in  such  a  case  made  and  pro- 
vided, [(concluding  as  in  Form  No.  10825).^ 

2.  Libel  Published  in  Letter.^ 
a.  Charging  that  Prosecutor  Owed  a  Debt. 

Form  No.  13020. 
(Precedent  in  State  v.  Armstrong,  106  Mo.  396.)* 

Cif^of  !s^Z^^/r'  \  ^^-    ^"  *^^  ^^-  -^^"  ^^^^^  ^^  criminal  correction. 

St.  Louis,  March  29,  1S88. 
State  of  Missouri,  Plaintiff,    ) 

V.  [•  Charged  with  criminal  libel. 

A.  G.  Armstrong,  Defendant.  ) 

Bernard  Dierkes,  assistant  prosecuting  attorney  of  the  St.  Louis^ 
court  of  criminal  correction,  now  here  in  court  on  behalf  of  the  state  of 
Missouri,  information  makes  as  follows:  That  A.  G.  Armstrong,  of 
Mexico,  Audrain  county,  Missouri,  in  the  city  of  St.  Louis,  on  the 
twenty-seventh  didi^  oi  March,  1S88,  and  on  divers  days  in  said  year, 

to  know  that  I  have  been  most  shame-  from  me  as  long  as   possible.     A.  C. 

fully  robbed  hyA.  H.  Thomas  and  J/.  CraW  runs  that  store  for  one-half  the 

S.  Smalley.     A.  H.  Thomas  stole   from  profits  of  the  store.     In  the  place  of  ^. 

my  money  drawer,  while  he  was  work-  H.  Thomas  working  the  grocery  trade 

ing  for  me  in  the  store,  between  %4.,ooo  for  me,  at  my  store,  he  worked  for  his 

and    %s.,ooo    in    cash    money;    conse-  own  store — A.  C.  Crabb's  —  on  the  sly. 

quently  I  had  to  give  a  mortgage  for  Respectfully, 

$4,000.     I  could  not  pay  the  mortgage  IV.  E.  Verry." 

when   it  was  due,  and  M.    S.  Smalley  1.  The  matter  to  be  supplied  within 

demanded  that  I  must  give  up  the  store  [  ]  will  not  be  found  in   the  reported 

for  the  amount  of  the  mortgage,  wTiich  case. 

I  was  compelled  to  do  —  the  mortgage  2.  Precedent.  —  For  another  form  in 
at  that  time  being  considerably  less  which  the  libelous  letter  charged  the 
than  %4,ooo.  He  would  not  even  allow  prosecutor  with  assault  and  battery 
me  to  invoice,  so  that  I  could  see  the  see  Matter  of  Lowe,  46  Kan.  255. 
amount  of  goods  I  had  in  the  store.  3.  An  objection  that  this  information 
J/.  5.  ^'waZ/ifj' now  positively  declines  to  was  bad  for  duplicity  was  not  con- 
make  known  what  disposition  he  made  sidered  by  the  court,  because  it  was 
of  the  store.  A.  H.  Thomas  owns  an-  raised  for  the  first  time  after  verdict, 
other  store  on  the  sly  in  this  city  —  the  and  the  cause  was  heard  exclusively  on 
store  known  as  .<4.  C.  Crabb's  —  a  fact  the  charge  of  libel. 

which  he  cannot  deny;  but  he  kept  it  See,  generally,  supra,  note  2,  p.  408.. 
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did  wilfully  and  maliciously^  libel  and  defame  one  Mary  Vincil^  of  the 
city  of  St.  Louis,  by  causing  to  be  published  and  issued  in  said  city, 
and  by  having  sent  through  the  mails,  and  put  before  the  eyes  of 
divers  people  in  said  city,  a  certain  envelope,  painting,  writing,  sign, 
representation  and  effigy,  as  follows:  {Here  was  set  out  an  envelope 
addressed  to  the  complainant  and  having  iti  the  left-hand  upper  corner 
these  words:  '■^ Bad  Debt  Collecting  Agency,  218  La  Salle  St.,  Chicago."^ 
Intending  and  meaning  thereby  to  indicate  to  the  public  and  to 
all  persons  seeing  said  writing,  printing,  sign,  representation  and 
effigy,  that  she,  the  said  Mary  Vincil,  was  dishonest;  that  she  did  not 
pay  her  just  debts;  that  she  had  been  guilty  of  unfair  dealing;  that 
she  was  a  "dead  beat,"  tending  to  provoke  the  said  J/ary  F/««7  to 
wrath,  to  expose  her  to  public  hatred,  contempt  and  ridicule,  and  to 
deprive  her  of  the  benefits  of  public  confidence  and  social  inter- 
course, that  said  envelope  contained  certain  scurrilous,  blackmailing 
and  indecent  allegations  concerning  said  J/ary  Vincil  2&  follows: 

A?o  "  Spragues 

^39  Bad  Debts 

J  Collecting  Agency. 

Agency's  J^th  Letter. 

Chicago,  S-26,  iS88 
Mrs.  Mary  Vincil, 

c-o  A.  G.  Armstrong:  $5.(W. 

We  find  that  the  account  which  we  notified  you  some  time  ago  is 
still  unsettled.  Can  you  afford  to  have  the  public  know  that  you 
refuse  to  pay  this  bill  ?  You  may  need  credit  again  some  time,  but 
as  long  as  this  account  remains  in  this  unsatisfactory  manner  it 
will  be  hard  for  you  to  obtain  it.  If  you  desire  to  have  credit  with 
the  merchants  in  your  locality,  and  maintain  a  reputation  for  honesty 
and  fair  dealing,  you  will  adjust  this  claim.  Call  on  or  write  the 
party,  and  make  some  kind  of  a  settlement  at  once.  If  you  will  pay 
part  of  it  now,  and  make  some  arrangements  for  the  balance,  we  will 
not  crowd  you  for  awhile.  Have  the  party  to  whom  the  bill  is  due 
write  us  at  once,  stating  what  arrangements  you  have  made,  before 
we  publish  the  delinquent  list  of  your  town. 

Very  respectfully, 

Sprague's  Collecting  Agency, 
Per 
P.  S.  Should  you  positively  refuse  to  make  any  arrangements  for 
a  liquidation  of  this  claim,  we  feel  justified  in  advertising  the  same 
for  sale  in  the  newspapers,  as  well  as  to  send  you  a  statement  regu- 
larly until  the  matter  is  settled.  A  delinquent  list  is  published  for 
the  good  and  protection  of  the  public,  as  well  as  a  guide  for  business 
men  in  extending  credit,  as  it  contains  the  names  of  those  who  do 
not  try  to  meet  their  obligation.     Do  not  correspond  with  us.     Settle 

1.  Wilfolly  and  Halioioosly  Published,  that  defendant  "did  wilfully  and 
—  An  objection  that  the  information  maliciously  libel  and  defame  the  prose- 
did  not  charge  that  the  matter  com-  cuting  witness  by  sending  such  en- 
plained  of  was  wilfully  or  maliciously  velope  with  its  endorsements  through 
published  was  not  sustained,  the  court  the  mails,"  etc.,  was  sufficient,  accord- 
holding  that  the  allegation  to  the  effect  ing  to  the  most  approved  precedents. 
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the  matter  with  the  party  to  whom  the  account  is  due,  whose  name 
was  given  in  our  former  letter." 

That  said  envelope  was  known  by  the  public  to  contain  said  scurri- 
lous and  abusive  matters,  and  said  Armstrong  intended,  by  causing 
said  matter  to  be  sent  to  said  Mary  Vincil  through  the  mails,  to 
advertise  her  as  a  "dead  beat,"  as  dishonest,  as  "poor  pay,"  as 
unfit  to  be  trusted,  as  unfit  for  public  confidence;  and  said  acts  were 
done  by  said  Armstrong  to  extort  money  from  said  Mary  Vincil,  under 
the  pretense  that  she,  the  said  Mary  Vincil,  was  indebted  to  him, 
when  such  was  not  the  fact,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 

Bernard  Dierkes, 
Assistant  Prosecuting  Attorney  St.  Louis  Court 
of  Criminal  Prosecution. 
State  of  Missouri,  \ 
City  of  St.  Louis,    j 

Mary  Vincil,  being  duly  sworn,  upon  her  oath  says  that  the  facts 
stated  in  the  above  information  are  true,  according  to  her  best 
knowledge  and  belief.^ 

Mrs.  M.  B.  Vincil 
Sworn  to  and  subscribed  before  me,  this  sixth  day  of  April,  \Z88. 

Michael  J.  Kenefick. 

b.  Charging  that  Prosecutor  Received  Stolen  Goods. 

Form  No.  i  302  i. 

(Precedent  in  In  re  McDonald,  4  Wyoming  155.)* 

\iCommencing  as  in  Form  No.  108 JfJ^)^  thsit  John  Mac  Donald,  late 
of  the  county  aforesaid,  on  the  8th  day  of  February,  a.  d.  \W1,  at 
and  in  the  county  aforesaid,  did  unlawfully  and  maliciously  make, 
compose,  dictate  and  write  to  be  published,  and  did  unlawfully  and 
maliciously  procure  to  be  made,  composed,  dictated  and  published, 
and  did  unlawfully  and  maliciously  publish  and  knowingly  and  unlaw- 
fully aid  in  publishing  and  communicating  a  certain  false  and  mali- 
cious libel  of  and  concerning  one  Walter  L.  Powell,  of  the  tenor 
following:  (^Here  was  set  out  a  copy  of  the  letter').^ 

1.  Yerification.  —  It  was  held  in  this  letter  that  it  charged  Powell  with 
case  {following  State  v.  Bennett,  102  being  a  receiver  of  stolen  goods,  know- 
Mo.  356)  that  the  information  was  suf-  ing  them  to  have  been  stolen,  although 
ficiently  verified,  although  the  prose-  the  charge  of  assisting  prisoners  to 
cutrix  only  swore  that  the  facts  stated  escape  was  not  so  clear,  but  the  indict- 
were  true  "  to  her  best  knowledge  and  ment  being  sufficient  and  the  libel 
belief."  unmistakable  as  to  one  of  the  charges, 

2.  It  was  held  in  this  case  that  the  it  is  not  necessary  to  pursue  this  in- 
information  need  not  state  that  the  quiry  in  the  proceeding  farther." 
accused  knew  the  libel  to  be  false,  and  See,  generally,  supra,  note  2,  p.  408. 
on  the  question  as  to  whether  or  not  3.  The  matter  to  be  supplied  within 
the  words  in  the  alleged  libelous  letter  f  ]  will  not  be  found  in  the  reported 
were   libelous  per  se,    the   court   said:  case. 

"  A  person  of  common  understanding        4.  The  letter  was  in  the  words  and 
would  readily  gather  from  reading  the     figures  following,  to  wit: 
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Meaning  then  and  there  in  said  writing  hereinbefore  set  forth  that 
the  said  ex-Constable  Powell,  meaning  the  said  Walter  L.  Powell,  did 
then  and  there  commit  the  crime  of  receiving  stolen  goods,  knowing 
the  same  to  have  been  stolen,  and  also  in  said  writing  then  and  there 
meaning  that  said  ex-Constable  Powell,  meaning  the  said  Walter  L. 
Po7vell,  did  then  and  there  commit  the  crime  of  assisting  prisoners 
lawfully  confined  in  the  jail  of  said  county  to  escape  therefrom,  con- 
trary to  the  form  of  the  statutes  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  State  of  Wyoming. 

[(^Signature  and  indorsements  as  in  Form  No.  lOSJ^lf.. )]  ^ 

3.  Libel  Published  In  Newspaper, 
a.  In  General. 

Form  No.  13022. 

(Minn.  Stat.  (1894),  §  7239,  No.  26.)' 

{Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)  pub- 
lished in  a  newspaper  called  the  "6*/.  Paul  Herald"  the  following 
libel  concerning  Richard  Roe:  (Jlere  insert  the  article  charged  as  being 
a  libeV). 

Dated  {concluding  as  in  Form  No.  10701). 

b.  Charging  Prosecutor  with  Crime.* 
(1)  Arson. 

Form  No.  13023. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  34.)* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  falsely  and  maliciously  write  {or  print),  of  and  concerning 

''  Green  River,  Wyo.,  Feb.£th,  iSgi.  opened  the  outer  doors  the   prisoners 

To  General  Manager^.  J/.  Clark,  U.  P.  could  not  have  got  away  if  the  sheriff 

R.  R.  had  not   turned  them  out  of  the  cage. 

Sir, —  The  robberies  of  company  prop-  The  sheriff  went  to  Rock  Springs  early 

erty  (from   sealed  cars)  are  as  brisk  as  that  day  and  away  until  night.   Charley 

ever.     The  thieves  are  waxing  wealthy  li'ilson,    engineer,   now    in  hospital  at 

and     bolder.      As     an     instance    last  Ogden,  knows  a   good   deal   about  the 

Saturday  night    (the  ,^ist  ult.),    about  robberies  and  robbers.     He  had  charge 

6   o'clock,    Martin   Cleary,    an    ex-em-  of  the  switch  engine  here.       Nemo." 
ploye,  threw  a  load  of  coal  from  a  coal         1.  The  matter   to   be  supplied  within 

car,    and   in   about    an    hour   brought  []  will  not  be  found  in  the  reported  case, 
around   a  team,  loaded    the   coal,  and        2.  This  same  form  is  set  out  in  Hill's 

took  it  away.     Arrest  the  thieves,  they  Anno.-  Laws    Oregon   (1892),   p.    1005, 

don't  care;  they  can  get  out  of  jail  here  No.    20.     See,    generally,   supra,    note 

when   they  want  to.     Referring  to  the  2,  p.  408. 

last  escape   of  prisoners,  one  of  whom        3.  Precedents.  —  For  other  forms  see 

was   held   for   robbery  from    the  com-  Matter  of  Kowalsky,  73  Cal.  120;  Com. 

pany,  the   sheriff  now  admits  that  he  v.    Buckingham,    2'   Wheel.    Cr.     Cas. 

turned    them   out   of  the   cage   in   the  (N.    Y.)    181;  Morton  v.    State,_  3  Tex. 

morning.      There  is  no  mystery  about  App.  510. 

their  escape.      One   of    the    receivers        4.  Alabama.  —  Crim.    Code  (1896),  § 

(ex-Constable   PoioelT)    was    entrusted  5065.      See,  generally,    supra,   note   2, 

with  a  key  to  the  jail,  but  even  had  he  p.  408. 
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Richard  Roe,  charging  him  with  having  committed  arson,  in  substance 
as  follows,  to  wit :  {^Here  set  out  the  substance  of  the  words  written  or 
printed),  against  the  peace  {concluding  as  in  Form  No.  10680). 

(2)  Assault  and  Battery. 

Form  No.  13024. 

(Precedent  in  Clay  v.  People,  86  111,  148.)* 

f  {Commencing  as  in  Form  No.  10691,  and  continuing  down  /<»*)]* 
awfully  and  maliciously  contriving  and  intending  to  vilify  and 
defame  one  Amanda  Masters  and  Etta  Masters,  and  to  bring  them 
into  public  scandal  and  disgrace,  and  to  injure  and  aggrieve  them, 
the  said  Amanda  Masters  and  Etta  Masters,  unlawfully,  maliciously, 
and  willfully  did  compose  and  publish,  and  cause  and  procure  to  be 
composed  and  published,  a  certain  false,  scandalous,  and  malicious 
and  defamatory  libel  of  and  concerning  them,  the  said  Amanda 
Masters  and  Etta  Masters,  and  caused  and  procured  the  said  false 
and  scandalous,  malicious,  and  defamatory  libel  to  be  printed  in  a 
certain  newspaper,  called  the  "  Streator  Pioneer,"  in  the  town  of 
Streator,  in  La  Salle  county.  State  aforesaid,  with  intent  to  circulate 
and  publish,  and  afterwards  did  circulate  and  publish,  the  said  false, 
malicious,  and  defamatory  libel  of  and  concerning  the  said  Amanda 
Masters  and  Etta  Masters,  so  printed  as  aforesaid  in  said  county  of 
Livingston,  which  false,  scandalous,  malicious,  and  defamatory  libel 
of  and  concerning  the  said  Amanda  Masters  and  Etta  Masters, 
so  printed,  circulated,  and  published  in  said  county  of  Living- 
ston, '\s  as  follows:  "Brutality.  Two  young  women  maltreat  their 
mother.  A  matter  which  for  brutality  is  nearly  equal  to  anything 
which  has  taken  place  in  this  vicinity  for  some  time,  occurred  about 
seven  miles  southeast  of  this  village  "  (meaning  the  village  of  Streator) 
"  recently.  The  actors  in  this  drama  of  real  life  are  named  Masters  " 
(meaning  the  said  Amanda  Masters  and  Etta  Masters)  '*  and  we  pre- 
sume are  known  to  some  of  our  citizens.  The  father  "  (meaning  the 
father  of  the  said  Amanda  Masters  and  Etta  Masters)  "was  called 
away  from  home  on  business,  leaving  with  his  wife  "  (meaning  the 
mother  of  the  said  Amanda  Masters  and  Etta  Masters)  "  one  hundred 
dollars  to  procure  the  necessaries  of  life  during  his  absence.  They  " 
(meaning  the  father  and  the  mother  of  the  said  Amanda  Masters  and 
Etta  Masters) '■'^  hay  &  two  daughters,  Amanda  and.  Etta  Masters" 
(meaning  the  said  Amanda  Masters  and  Etta  Masters),  "aged  eighteen 
and  twenty,  who  now  saw  an  opportunity  to  brace  up  and  put  on  a 
little  style,  and  in  order  to  further  their  "  (meaning  the  said  Amanda 
Masters'  and  Etta  Masters')  "  scheme,  demanded  the  money  of  their 
mother"  (meaning  the  mother  of  the  sdixd  Amanda  Masters  and  Etta 
Masters).  "  The  old  lady "  (meaning  the  mother  of  said  Amanda 
Masters  and  Etta  Masters)  "  refused  to  give  it "  (meaning  the  money) 

1.   This   indictment,  was  held  suflS-       2.  The  matter  to  be  supplied  within 
cient,  although  the  libel  was  introduced     [  ]   will  not  be  found  in  the  reported 
by  the  words  "  as  follows."    See,  gener-     case, 
ally,  supra,  note  2,  p.  408. 
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"up,  and  the  two  daughters"  (meaning  the  said  Amanda  and 
Etta  Masters)  "attacked"  (meaning  the  said  Amanda  Masters 
and  Etta  Masters  assaulted  their  mother  with  intent  to  rob  her) 
"  their  aged  mother  "  (meaning  the  mother  of  the  said  Amanda  Masters 
and  Etta  Masters),  "  beating  her  "  (meaning  the  said  Amanda  Masters 
and  Etta  Masters  assaulted  their  mother  with  intent  to  rob  her), 
"and  at  last  knocked  her  down  behind  the  stove  "  (meaning  thereby 
the  said  Amanda  Masters  and  Etta  Masters  knocked  down  their  mother 
with  intent  to  rob  her),  "where  she  lay  insensible  for  some  time. 

At  last  Mrs.  Masters  came  to  herself,  when  the  recollection  of  the 
brutal  treatment  she  had  received  at  the  hands  of  those  who,  above 
all  others,  should  have  loved  and  cherished  her  and  done  their  utmost 
to  render  her  last  days  pleasant  and  joyous,  smoothing  out  the 
wrinkles  of  care  and  sorrow,  nearly  drove  her  wild  "  (meaning  thereby 
that  the  brutal  treatment  of  the  said  Amanda  Masters  and  Etta 
Masters  nearly  drove  their  mother  crazy),  "and  she  "  (meaning  the 
mother  of  the  said  Amanda  Masters  and  Etta  Masters)  "  proceeded 
to  the  barn  to  hang  herself.  The  daughters  "  (meaning  the  said 
Amanda  Masters  and  Etta  Masters)  "were  entirely  indifferent" 
(meaning  to  charge  the  said  Amanda  Masters  and  Etta  Masters  with 
being  indifferent  and  not  caring  if  their  said  mother  had  committed 
the  act  of  suicide).  "  But  an  adopted  boy,  who  is  living  with  the  family, 
ran  and  informed  the  son  of  Mrs.  Masters,  who  arrived  just  in  time  to 
prevent  his  mother  from  carrying  her  intentions  into  execution " 
(meaning  that  a  brother  of  the  said  Amanda  Masters  and  Etta  Masters 
prevented  their  mother  from  committing  suicide).  "After  the 
,  brother  had  departed,  the  daughters "  (meaning  the  said  Amanda 
Masters  and  Etta  Masters)  "  made  another  attempt  to  assault  their  " 
(meaning  the  said  Amanda  and  Etta  Masters')  "  mother,  but  were 
prevented  by  an  older  married  sister  "  (meaning  a  sister  of  the  said 
Amanda  and  Etta  Masters),  "  who  informed  them  "  (meaning  the  said 
Amanda  Masters  and  Etta  Masters)  "that  she  would  protect  her 
mother,  and  thus  the  matter  rests.  If  any  of  our  Streator  old  bachelors 
want  a  wife  who  will  make  it  lively  for  them,  let  them  make  a  trip  out 
to  Masters'  "  (meaning  the  home  of  the  said  Amanda  Masters  and  Etta 
Masters) '■'•  2iX\^  secure  one  of  these  amiable  creatures"  (meaning 
either  the  said  Amanda  Masters  or  Etta  Masters),  "and  in  about 
a  year  he  will  fetch  up  in  the  insane  asylum  with  less  hair  on  his 
head  than  is  worn  by  the  editor  of  the  Pioneer."  Contrary  \{j:on- 
cluding  as  in  Form  No.  10691).  |i 

(3)  Drunkenness. 

Form  No.  13025. 

(Precedent  in  State  v.  Dowd,  39  Kan.  412.)* 

({Title  of  court  and  cause,  and  venue,  as  in  Form  No.  10835. )'\^ 
,  y.  F.  Barnes,  the  undersigned,  county  attorney  of  said  county, 

1.  The  matter  to  be  supplied  within     was  not  fatally  defective  in  failing  to 
[]  will  not  be  found  in  the  reported  case,     state   the    mode   of   publication.     Sec, 

2.  It  was  held  that  this  information     generally,  supra,  note  2,  p.  408. 
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in  the  name,  by  the  authority  and  on  behalf  of  the  state  of  Kansas^ 
come  now  here  and  give  the  court  to  understand  and  be  informed 
that,  on  the  21lth  day  oi  January,  i857,  in  said  county  of  Wabaunsee 
and  state  of  Kansas^  one  Douglas  V.  Dou'd,  being  the  editor  and 
publisher  of  a  weekly  newspaper  known  as  "  The  Eskridge  Home 
Weekly"  and  which  said  newspaper  is  edited  and  published  in  the 
town  of  Eskridge,  in  said  county  of  Wabaunsee  and  state  of  Kansas, 
did  then  and  there  unlawfully,  willfully  and  maliciously  write  and 
publish  of  and  concerning  one  Virgil  C.  Welch  a  certain  false,  scan- 
dalous  and  malicious  libel,  of  the  tenor  following,  to  wit:  "The 
drunken  sot"  (meaning  him,  the  said  Virgil  C.  Welch)  "from  Morris 
county,  who  attempts  to  run  a  paper  in  Alma  by  the  name  of  the 
'■Enterprise,'  got  on  another  terrible  bender  last  week,  and  while  his 
belly  was  filled  with  '  bug-juice  '  "  (meaning  intoxicating  liquor)  "  and 
his  boots  with  snakes,  proceeded  in  this  crazy  condition  to  '  do  up ' 
the  board  of  county  commissioners  —  more  especially  Messrs.  Wade 
and  Mogge.  The  vileness  of  this  drunken  skunk  is  odious  to  all  the 
citizens  of. our  county,  and  he"  (meaning  Virgil  C.  Welch)  "ought 
to  be  annihilated,  or  returned  to  Morris  county  to  prey  upon  the 
pocket  of  Senator  Crane."  (Meaning  by  said  publication  that  Virgil 
C.  Welch  was  publicly  drunk  in  Alma,  Wabaunsee  county,  Kansas, 
and  while  drunk  then  and  there  proceeded  to  unlawfully  disturb  the 
peace  of  the  board  of  county  commissioners  of  Wabaunsee  county, 
and  especially  that  of  Wade  and  Mogge,  two  of  the  county  commis- 
sioners of  said  county.)  Said  article,  so  written  and  published  by 
said  Douglas  V.  Dowd,  was  by  him,  the  said  Douglas  V.  Dowd,  know- 
ingly, willfully,  maliciously  and  unlawfully  circulated  in  said  Wabaun- 
see county,  and  said  libel  was  a  malicious  defamation  of  the  character 
of  said  Virgil  C.  Welch,  tending  to  provoke  him,  the  said  Virgil  C. 
Welch,  to  wrath,  and  expose  him,  the  said  Virgil  C.  Welch,  to  public 
hatred,  contempt  and  ridicule,  and  to  deprive  him,  the  said  Virgil  C. 
Welch,  o{  the  htnthx.  oi  public  and  social  intercourse;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas. 

[(JSignature  and  indorsements  as  in  Form  No.  10825. y]^ 

(4)  Robbery. 
(a)  Generally. 

Form  No.  13026. 

(Precedent  in  State  v.  Clyne,  53  Kan.  g.)' 

[(TV//^  of  court  and  cause,  and  venue,  as  in  Form  No.  10825. y]^ 

I,  the  undersigned  county  attorney  of  Stafford  county,  Kansas,  in 

the  name  and  by  the  authority  and  on  behalf  of  the  state  of  Kansas, 

give  information,  that  on  the  ^^^day  September,  iS92,  in  said  county 

of  Stafford  and  state  of  Kansas,  one  Joseph  Clyne  did  then  and  there 

1.  The  matter  to  be  supplied  within  2.  This  information  was  held  to  be 
[  ]  will  not  be  found  in  the  reported  sufBcient  and  not  indefinite.  See,  gener- 
case.  ally,  supra,  note  2,  p.  408. 
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unlawfully,  willfully  and  maliciously  make,  compose,  write,  and  pub- 
lish, and  cause  to  be  written  and  published,  a  false,  malicious  and 
defamatory  libel,  containing  divers  false,  scandalous,  malicious  and 
defamatory  matters  of  and  concerning  one  Frank  S.  Larabee,  and  of 
and  concerning  the  evidence  given  of  and  about  the  said  Frank  S. 
Larabee  on  a  certain  trial  then  had  in  the  district  court  of  Reno 
county,  Kansas,  in  a  cause  wherein  the  state  of  Kansas  was  plaintiff 
and  B.  A.  Webber  was  defendant,  according  to  the  tenor  and  effect 
following,  that  is  to  say: 

"  Thieves  falling  out "  (meaning  the  said  Frank  S.  Larabee  and 
certain  persons  who  had  been  charged  and  arrested  for  the  offenses 
of  larceny  and  embezzlement  of  moneys  and  other  personal  property 
from  the  county  treasurer's  office  in  Stafford  county,  Kansas).  "  The 
case  against  the  Stafford  county  boodlers  "  (meaning  the  cases  against 
these  certain  persons  above  mentioned  as  having  been  charged  and 
arrested  for  the  offenses  aforesaid,  and  among  which  was  the  case  of 
the  state  oi  Kansas,  plaintiff,  against^.  A.  ^<?^^^r,  defendant)  "is 
now  occupying  the  attention  of  Judge  Martin's  court  at  Hutchinson  " 
(meaning  the  district  court  of  Feno  county,  Kansas,  held  at  Hutchin- 
son, in  said  Reno  county,  and  presided  over  by  Judge  Martin). 
^'■Oliver"  (meaning  J'ames  K.  Oliver),  "one  of  the  accused"  (mean- 
ing one  of  the  persons  charged  and  arrested  as  above  stated),  "  has 
turned  state's  evidence  and  gave  the  whole  robbery  away  "  (meaning 
that  the  said  James  K.  Oliver  had  in  his  evidence  given  the  facts 
relating  to  the  offenses  for  which  certain  persons  were  charged  and 
arrested  as  above  stated).  "  He  "  (meaning  James  K.  Oliver)  "  testi- 
fied on  oath  "  (meaning  that  he  testified  as  a  witness  on  the  trial  of 
the  said  case  of  the  state  of  Kansas,  plaintiff,  against  B.  A.  Webber, 
defendant,  in  the  district  court  of  said  Re7io  county)  "that  he  went 
to  Frank  Larabee  "  (meaning  the  said  Frank  S.  Larabee)  "  and  told 
him  the  courthouse  "  (meaning  the  county  treasurer's  office  in  the 
courthouse  at  St.  John,  in  Stafford  county,  Kansas)  "  was  to  be 
robbed  "  (meaning  that  money  and  other  personal  property  in  said 
treasurer's  office  was  going  to  be  stolen),  "and  if  he  had  any  money 
there  "  (meaning  in  said  treasurer's  office)  "  to  get  it  out  at  once. 
It  was  further  developed  in  the  evidence  "  (meaning  the  evidence  on 
the  said  trial  in  which  the  state  of  Kansas  was  plaintiff  and  B.  A. 
Webber  was  defendant),  "  that  Larabee "  (meaning  said  Frank  S. 
Larabee)  "  went  to  the  treasurer  "  (meaning  the  county  treasurer  of 
Stafford  county,  Kansas)  "  and  drew  a  large  sum  of  money  a  day  or 
two  before  the  robbery "  (meaning  before  the  commission  of  the 
offenses  for  which  certain  persons  were  charged  and  arrested  as 
aforesaid).  "  We  "  (meaning  Joseph  Clyne)  "  understand  that  larabee  " 
(meaning  said  Frank  S.  Larabee)  "  corroborates  the  above  evidence  " 
(meaning  the  said  testimony  of  the  sdi\d  James  K.  Oliver  and  other 
evidence  on  said  trial),  "and  admitted  being  posted  as  to  the  time 
the  robbery  would  occur"  (meaning  the  time  when  the  offenses  for 
which  certain  persons  were  charged  and  arrested  as  above  stated 
would  occur). 

And  I,  the  said  county  attorney,  further  state,  that  prior  to  the 
day  of  September,  \W2,  and  in  the  year  of  \W2,  the  certain  per- 
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sons  above  referred  to,  to  wit,  William  Glasscock,  W.  D.  Wilson,  the 
said  Joseph  Clyne,  the  said  James  K,  Oliver,  and  the  said  B.  A.  Webber, 
had  been  charged  and  arrested  for  the  larceny  of  money  and  other 
personal  property  from  the  office  of  the  county  treasurer  of  Stafford 
county,  Kansas,  and  E.  H.  Landes  had  been  charged  and  arrested  for 
the  embezzlement  of  money  and  other  personal  property  from  the 
office  of  the  said  county  treasurer,  and  the  trial  of  the  said  B.  A. 
Webber  hereinbefore  referred  to  was  a  trial  of  him  under  the  said 
charge  against  him. 

And  by  the  said  composing,  writing  and  publishing  the  false,  mali- 
cious and  defamatory  libel  in  the  foregoing  article  set  forth,  and  in 
the  causing  the  same  to  be  written  and  published  as  aforesaid,  the 
said  Joseph  Clyne  did  maliciously  charge  that  the  said  Frank  S.  Larabee 
had  knowledge  that  the  said  offenses  would  be  committed,  and  of  the 
time  when  they  would  be  committed,  and  that  he  had  such  knowledge 
before  they  were  committed,  and  that  he  admitted  that  he  had  such 
knowledge,  and  that  it  had  been  given  in  evidence  on  the  trial  of  the 
said  case  of  the  state  of  Kansas,  plaintiff,  against  B.  A.  Webber, 
defendant,  that  he,  the  said  Frank  S.  Larabee,  was  in  possession  of 
such  knowledge  before  said  offenses  were  committed,  and  that  by 
reason  thereof  he  went  to  the  county  treasurer  of  said  Stafford connty 
and  drew  from  him  a  large  sum  of  money  a  day  or  two  before  the  said 
offenses  were  committed.  And  all  of  which  said  charges  against,  of 
and  concerning  said  Frank  S.  Larabee  so  contained  in  said  published 
article  were  false  and  malicious,  and  were  so  made  for  the  purpose  of 
defaming  the  said  Frank  S.  Larabee. 

And  the  said  Joseph  Clyne  did,  on  the day  of  September,  i892, 

unlawfully,  maliciously  and  willfully  publish  and  cause  to  be  published 
in  ^^  The  People's  Faper,"  which  was  a  newspaper  published  at  the  city 
of  Stafford,  in  Stafford  county,  Kansas,  and  circulated  in  said  Stafford 
county,  the  said  false,  malicious  and  defamatory  libel,  tending  to 
injure,  scandalize  and  vilify  the  good  name,  fame  and  reputation  of 
said  Frank  S.  Larabee,  and  tending  to  provoke  him  to  wrath  and  to 
expose  him  to  public  hatred,  contempt,  and  ridicule,  and  to  deprive 
him  of  the  benefits  of  public  confidence  and  social  intercourse,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kansas. 

O.  C.  Jennings, 
County  Attorney  of  Stafford  coxxnty,'  Kansas. 

Form  No.  13027. 

(Precedent  in  State  v.  Roberts,  2  Marv,  (Del.)  450.)' 

{November  Term,  i855. 
New  Castle  County,  ss.]^ 

The  Grand  Inquest  for  the  State  of  Delaware  d^nd  the  body  oi  New 
Castle  County,  on  their  oath  and  affirmation,  respectively.  Do  Present, 
that  George  W.  Roberts,  late  of  East  Dover  Hundred  in  Kent  County, 

1.  On  motion   to  quash,  this   indict-        2.  The  matter  enclosed  by  [  ]  will 
ment  was  held   sufficient.     See,  gener-     not  be  found  in  the  reported  case. 
ally,  supra,  note  2,  p.  408. 
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on  the  twenty-fourth  day  of  October,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-six,  with  force  and  arms  at  Wilmington 
Hundred,  Ne^v  Castle  County,  unlawfully  and  maliciously  contriving 
and  intending  to  vilify  and  defame  one  Washington  Hastings  and  to 
bring  him  into  public  scandal  and  disgrace  and  to  injure  and  aggrieve 
him,  the  said  Washington  Hastings,  on  the  said  twenty-fourth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-six,  at  Wilmington  Hundred,  in  New  Castle  County  aforesaid, 
unlawfully  and  maliciously  did  publish  and  cause  to  be  published  in 
a  certain  newspaper  called  "  The  State  Sentinel,'^  a  certain  false, 
scandalous,  malicious  and  defamatory  libel  of  and  concerning  him, 
the  said  Washington  Hastings,  containing  therein,  among  other  things, 
the  false,  malicious,  defamatory  and  libelous  words  and  matters  fol- 
lowing, that  is  to  say: 

"Insane  Political  Persecution. 
The  political  opponents  oi  J.  Edward  Addicks  have  apparently  gone 
stark  mad.  They  manifest  all  the  fury  of  madmen.  Ex-Senator  Hig- 
gins  and  Washington  Hastings  leading  this  opposition  have  manifested 
all  the  desperation  of  men  bent  upon  the  utter  ruin  of  the  man  whom 
they  hate.  Mr.  Addicks  has  been  slandered  and  assailed  at  every  point 
which  could  seriously  injure  him  personally  and  in  his  business  rela- 
tions. All  former  efforts  having  failed,  suits  have  now  been  entered 
in  the  United  States  Courts  intended  to  ruin  him  financially,  and,  if 
possiblt,  deprive  him  of  his  personal  liberty.  The  circumstances  of 
the  persecution,  the  men  "  (meaning  the  said  Washington  Hastings 
and  others)  "  who  are  conducting  it,  all  point  to  one  conclusion.  It  is 
a  case  of  political  persecution.  As  an  outrage  upon  decency  and  com- 
mon sense  this  proceeding  is  without  parallel  in  Delaware  history, 
and  can  be  accounted  for  on  no  other  theory  than  the  insanity  of  the 
persecutors  "  (meaning  said  Washington  Hastings  and  others).  "  We 
submit  that  this  kind  of  persecution  has  reached  the  allowable  limit. 
The  good  name  of  the  people  of  Delaware  is  now  involved.  The 
safety  of  property  in  the  hands  of  its  owner  is  jeopardized,  and  life 
itself  is  in  peril.  That  is  what  this  means.  These  men  "  (meaning 
the  said  Washington  Hastings  and  others)  "have  attempted  to  seize 
an  opponent's  property  and  prevent  his  control  of  it.  That  is  rob- 
bery "  (meaning  that  the  said  Washington  Hastings  is  guilty  of  rob- 
bery). "  It  matters  not  that  this  has  been  attempted  through  process 
of  law.  It  matters  not  that  it  is  not  intended  to  make  the  perse- 
cutors "  (meaning  the  said  Washington  Hastings  and  others)  "  rich.  It 
is  attempting  to  take  from  the  owner  that  to  which  the  persecutors  " 
(meaning  the  said  Washington  Hastings  and  others)  "  have  no  claim, 
and  for  reasons  no  higher  than  common  theft.  It  is  robbery  "  (mean- 
ing that  the  said  Washington  Hastings  was  guilty  of  robbery).  "  Above 
a  man's  property  rights  are  his  rights  of  life  and  liberty.  These  per- 
secutors "  (meaning  the  said  Washington  Hastings  and  others)  '-'have 
attempted  to  have  Mr.  Addicks  imprisoned.  What  for  ?  To  discredit 
him  in  the  opinion  of  his  fellow-citizens  and  to  drive  him  from  the 
exercise  of  his  political  rights.  There  is  but  one  step  more  to  reach 
a  plane  for  the  consummation  of  all  human  villainy,  murder.  When 
men  can  be  robbed  of  their  property,  when  they  can  be  deprived  of  their 

423  Volume  ii. 


18027.  LIB  EL.  13028» 

liberty  as  a  part  of  a  political  opposition,  we  are  rapidly  approaching  a 
condition  of  things  in  which  murder  is  winked  at.  There  is  no  tell- 
ing when  the  insane  prejudice  and  hate  of  these  persecutors  "  (mean- 
ing the  said  Washington  Hastings  and  others)  *'  of  Mr.  Addicks  will 
become  contagious,  and  some  weak-minded  persons  shall  constitute 
themselves  the  final  executors  of  this  insane  determination  to  destroy 
an  opponent.  The  swift,  certain  judgment  of  the  people  oiDelawart 
against  this  awful  possibility  should  be  given  now.  They,  the  people, 
are  in  honor  bound  to  defend  Mr.  Addicks  against  such  insane  fury. 
The  danger  is  imminent.  The  like  has  occurred.  It  has  occurred 
under  similar  promotive  circumstances.  It  rnay  occur  again.  Lincoln 
and  Garjield  -wQTt.  the  victims  of  an  insane  political  prejudice.  The 
conditions  in  Delaware  are  approaching  the  danger  point  out  of  which 
comes  murder. 

Is  it  not  time  for  the  people  to  command  a  halt?" 
To  the  great  injury,  scandal  and  disgrace  of  him,  the  said  Wash- 
ington  Hastings,    and   against  the  form   of   the  act  of  the  General 
Assembly  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  State. 

[(^Signatures  and  indorsements  as  in  Form  No.  10Q86.'^)^ 

(F)  Accessory. 

Form  No.  13028. 

(Precedent  in  State  v.  Carr,  37  Kan.  421.)* 

[(Title  of  court  and  cause.,  and  venue.,  as  in  Form  No.  10835.^]^ 
I,  the  undersigned  county  attorney,  in  the  name,  by  the  authority,, 
and  on  behalf  of  the  state  of  Kansas,  give  information  that  on,  to 
wit,  the  Sd  day  of  December,  iS85,  in  the  said  county  of  Fice  and  state 
of  Kansas,  the  said  W.  E.  Carr,  whose  given  name  is  unknown,  did 
then  and  there  unlawfully,  falsely  and  maliciously  make,  compose 
and  publish,  and  cause  and  procure  to  be  composed  and  published, 
and  did  knowingly  and  willfully  aid  and  assist  in  making,  publish- 
ing and  circulating,  in  a  certain  nawspaper  called  the  '■  ^ Ellinwood 
Express^'  published  and  circulated  in  said  county  of  Fice,  in  the  state 
of  Kansas,  by  the  said  W.  E.  Carr,  the  said  W.  E.  Carr  being  the 
proprietor  and  editor  of  said  newspaper,  on,  to  wit,  the.  3d  day  of 
December,  iS85,  and  the  said  W.  E.  Carr  did  on  said  day  publish 
and  circulate  in  the  said  county  of  Fice  a  certain  false,  malicious, 
defamatory  libel  of  and  concerning  John  W.  White,  with  the  mali- 
cious intent  to  provoke  him,  the  said  John  W.  White,  to  wrath,  and 

1.  The  matter  to  be  supplied  within  ruled.  The  latter  court  said:  "Where 
[  ]  will  not  be  found  in  the  reported  the  meaning  of  the  words  is  latent,  or 
case.  does   not   fully  appear  on   the  face  of 

2.  This  is  the  second  count  of  an  in-  the  publication,  such  meaning  must  be 
formation  containing  two  counts.  The  alleged;  as  in  this  case,  the  expression, 
defendant  was  acquitted  on  the  first  '  down  a  Hutchinson  man  for  %4oo'  is 
count  and  convicted  on  this  count,  alleged  to  mean,  'rob  or  embezzle 
The  sufficiency  of  ttie  information  was  from  a  man  from  the  city  of  Hutchin- 
objected  to  in  the  lower  court  and  son.^  We  think  the  second  count  in  the 
again  in  the  upper  court.  Both  times,  information  charges  a  public  offense. "^ 
however,    the    objections    were    over-  See,  generally,  supra,  note  2,  p.  408. 
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expose  him  to  public  hatred,  contempt  and  ridicule,  and  to  deprive 
him  of  the  benefits  of  public  confidence  and  social  intercourse,  which 
malicious  and  defamatory  libel,  so  published  as  aforesaid,  by  him,  the 
said  W.  E.  Carr,  contained  the  false,  malicious,  mischievous  and 
defamatory,  and  libelous  words  and  matters,  according  to  the  tenor 
following,  that  is  to  say:  "  When  the  antiquated,  bow-legged  fossil, 
who  edits  the  only  religious  paper  in  the  valley  says  that  the 
"■Express  '  "  (meaning  the  '" Ellinwood Express  ")  "  desires  to  libel  John- 
White"  (meaning  the  ^d\di  John  W.  White^^  "(as  if  such  a  thing  is 
possible!)  he  utters  that  which  he,  as  well  as  everybody  else,  knows 
to  be  a  lie.  We  said  thaty^-^«  White''  (meaning  the  sdad  John  W. 
White)  "  was  tricky  politically,  and  that  if  he  were  guilty  of  the 
charges  stated  by  men  who  live  near  and  know  him  well,  it  is  due 
his  constituency  that  he  resign,  as  the  people  did  not  want  to  be  rep- 
resented by  a  man  upon  whom  the  faintest  suspicion  rests.  We  say 
so  still "  (meaning  that  the  saxdjohn  W.  White  is  guilty  of  said  rob- 
bery, as  stated  in  the  first  count  of  this  information).  "When  Mr. 
White "  (meaning  the  said  John  W.  White)  "  shall  have  cleared  up 
this  early-day  transaction  "  (meaning  that  the  said  John  W.  White  is 
guilty  of  said  robbery)  "  of  business  satisfactorily,  it  will  then  be  in 
order  for  him  to  state  why  he  attempted,  once  upon  a  time,  to  down 
a  Hutchinson  man  for  $4^,  and  got  most  gloriously  left  "  (meaning 
that  the  said  John  W.  White  had,  once  upon  a  time,  attempted  to 
steal  or  embezzle  %JfiO  from  some  Hutchinson  man).  "  Our  advice 
to  the  editor  of  the  penny-a-line  journal  is,  to  find  out  something 
about  his  protege  before  charging  the  '■Express ' "  (meaning  the 
'■''Ellim.vood  Express  ")  "  with  maligning  him  "  (meaning  the  said  John 
W.  White).  "A  man  who  will  do  one  dishonest  thing  is  liable  to  do 
another  when  an  opportunity  presents  itself"  (meaning  that  the  said 
John  W.  White  was  guilty  of  said  robbery).  "When  Mr.  White" 
(meaning  the  sd^A  John  W.  ^>^//^)  "  produces  the  evidence  of  his 
innocence  "  (meaning  that  the  said  John  W.  White  is  guilty  of  said 
robbery),  "  the  '■Express '  "  (meaning  said  "  Ellinwood  Express  ") 
"  will  see  to  it  that  its  readers  are  made  aware  of  the  fact,  and  it  won't 
be  necessary  for  White  "  (meaning  the  said  John  W.  White)  "to  say, 
'Any  expense  incurred  in  relation  to  this  matter,  send  me  a  bill  of, 
and  I  will  settle.' "  Said  libel  as  aforesaid  being  to  the  great  injury 
and  defamation  of  the  said  John  W.  White:  contrary  to  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas. 

[(^Signature  and  indorsements  as  in  Form  No.  10835.)]^ 

e.  Concerning  One  in  Business  Relations. 
Form  No.  13029. 

(Precedent  in  State  v.  Osborn,  54  Kan.  474.)' 

{(^Title  of  court  and  cause,  and  venue,  as  in  Form  No.  10825.)^- 
n  the  name  and  by  the  authority  of  the  state  of  Kansas,  I,  H.  C. 

1.  The  matter  to  be  supplied  within     colloquium  and  innuendo,  explaining^ 
[]  will  not  be  found  in  the  reported  case,     the  meaning  and  application  of  the  lan- 

2.  The  absence  of  "  an  inducement,  a    guage  charged  to  be  libelous,"  was  held 
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Saffordy  county  attorney  in  and  for  the  county  of  Shawnee,  in  the  state 
of  Kansas,  who  prosecute  for  and  on  behalf  of  said  state,  in  the  dis- 
trict court  of  said  county,  sitting  in  and  for  the  county  of  Shawnee, 
come  now  here  and  give  the  court  to  understand  and  be  informed, 
that  R.  S.  Osborn,  whose  Christian  name  to  affiant  is  unknown,  at  the 
county  of  Shawnee,  in  the  state  of  Kansas  aforesaid,  and  within  the 

jurisdiction  of  this  court  on  the day  of  April,  \WS,  he,  the  said 

R.  S.  Osborn,  whose  Christian  name  to  affiant  is  unknown,  then  and 
there  knowingly,  unlawfully,  wickedly,  and  maliciously  devising,  con- 
triving and  intending  to  injure,  scandalize,  vilify,  prejudice  and 
defame  one  Cyrus  Leland,  to  provoke  him  to  wrath,  to  expose  him  to 
public  hatred  and  ridicule,  and  to  deprive  him  of  the  benefits  of  pub- 
lic confidence  and  social  intercourse,  did  then  and  there  unlawfully, 
knowingly,  wickedly  and  maliciously  dictate  and  compose,  and  cause 
to  be  composed  and  written,  false,  scandalous,  malicious,  defamatory 
and  libelous  matters  and  things,  of  and  concerning  the  said  Cyrus 
Leland,  which  said  false,  scandalous,  malicious,  defamatory  and  libel- 
ous matters  and  things  of  and  concerning  the  said  Cyrus  Leland  are 
of  the  tenor  following,  that  is  to  say: 

"  Lyman  U.  Humphrey,  Rill  Higgins,  Cy.  Leland,  and  others  of  their 
gang  are  now  at  the  penitentiary  and  have  been  for  weeks,  boarding 
there,  trying  to  cover  up  their  crookedness,  but  it  can't  be  covered 
up.  I  will  just  give  you  a  few  facts:  Cy.  Leland  has  for  years  been 
supplying  Doniphan  county  with  coal  from  the  state  penitentiary 
mines.  This  coal  was  billed  to  him  as  slack,  at  %2  or  $5  a  car,  just 
enough  to  pay  for  loading  it,  and  he  in  turn  sold  it  to  Doniphan  county 
for  first-class  coal,  and  supplied  all  the  county  institutions  with  fuel 
in  this  manner.  This  was  first  class  coal,  but  he  bought  it  from  the 
state  as  slack.  This  has  been  going  on  for  years," — which  said 
false,  scandalous,  malicious  and  defamatory  libel  he,  the  said  R.  S. 
Osborn,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  know- 
ingly, unlawfully  and  maliciously  caused  to  be  printed  in  a  certain 
paper,  to  wit,  the  "  Topeka  State  Journal"  a  newspaper  printed  and 
published  in  said  county  of  Shawnee,  and  of  a  general  circulation 
therein,  and  did  then  and  there  thereby  unlawfully,  knowingly  and 
maliciously  publish  and  cause  to  be  published  the  said  libel,  to  the 
great  scandal,  infamy  and  disgrace  of  him,  the  said  Cyrus  Leland,  con- 
trary to  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Kansas. 

H.  C.  Safford,   County  Attorney. 

State  of  Kansas,  County  of  Shawnee,  ss.  —  Personally  appeared 
before  me,  S.  M.  Gardenhire,  clerk  of  the  district  court  of  the  third 
judicial  district,  in  and  for  the  county  of  Shawnee,  in  the  state  of  Kan- 
sas aforesaid,  \H.  C.  Safford^^  county  attorney,  who  being  by  me  first 
duly  sworn,  saith  that  the  several  allegations  contained  in  the  fore- 
going information  are,  according  to  the  best  of  his  knowledge  and 
information  and  belief,  true  in  substance  and  in  fact. 

\H.  C.  Saford.y 

not  to  make  the  information  objection-  See,  generally,  supra,  note  2,  p.  408. 
able,  the  facts  being  sufficient  to  show  1.  The  name  enclosed  by  [  ]  does  not 
libel  without  them.  appear  in  the  information,  the  name  of 
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Signed  in  my  presence,  and  sworn  to  before  me,  this  28th  day  of 
June,  i893. 

S.  M.  Gardenhire,  Clerk. 
By  /.  ^.  Curtis,  Deputy. 

d.  Concerning  Public  Officer.  < 

(1)  County  Supervisor. 

Form  No.  13030. 

(Precedent  in  Rattray  v.  State,  61  Miss.  378.)' 

[{Commencing  as  in  Form  No.  10702)]^  that  Z>.  Rattray  and 
Leon  C.  Duchesne,  late  of  said  county  of  Adams,  on  the  9th  day 
of  September,  in  the  year  of  our  Lord  \Z82,  in  the  county  afore- 
said, unlawfully  and  maliciously  contriving  and  intending  to 
vilify  and  defame  one  T.  C.  Pollock,  president  of  the  board  of 
supervisors  of  Adams  County,  and  to  bring  into  public  scandal 
and  disgrace,  and  to  injure  and  aggrieve  him,  the  said  Pollock, 
on  the  said  9th  day  of  September,  \%82,  in  the  county  aforesaid, 
did  unlawfully  and  maliciously  write  and  publish,  and  cause  to  be 
written  and  published,  a  certain  false,  scandalous,  malicious  and 
defamatory  libel  of  and  concerning  him,  the  said  Pollock,  president 
of  the  said  board  of  supervisors  as  aforesaid,  containing  therein 
among  other  things  the  false,  malicious,  defamatory,  and  libelous 
words  and  matters  following;  that  is  to  say:  "We  have  charged 
Mr.  T.  C.  Pollock,  president  of  the  board  of  supervisors,  with 
acquaintance  for  years  with  the  irregular  practices  of  the  late  super- 
intendent of  education,  and  that,  possessed  of  this  acquaintance,  he 
signed  a  recommendation  for  Montgomery' s  reappointment  to  the 
office  Mr.  T.  C.  Pollock  knew  he  had  repeatedly  prostituted.  We 
have  charged  that  a  grand  jury  of  ^^<a!/;w  County  did  find  against  this 
Mr.  T.  C.  Pollock  ior  prostituting  his  own  office  to  his  personal  benefit 
at  the  expense  of  the  county  of  Adams.  To  confirm  all  this,  we  will 
gladly  embrace  the  opportunity  to  force  to  the  witness  stand"  {Here 
the  names  of  several  persons  are  set  out),  "  and  a  number  of  others, 
the  minutes  of  the  circuit  court,  and  the  members  of  the  grand  jury 
of  1 879.  These  charges  tend  to  degrade  Mr.  Pollock.  Campbell's 
Code  presents  him  with  the  opportunity  of  placing  the  responsibility 
for  this  degradation  where  it  belongs  —  upon  his  own  acts  or  the 
statements  of  the. Mighty  Truth,"  to  the  great  injury,  scandal,  and 

B.  G.  Curtis   appearing  instead.     An  2.  A  motion  to  quash  this  indictment 

objection  to  the  form  of  the  verification  because  "  it  does  not   recite  nor  allege 

because  the  name  of  the  county  attor-  the   manner  in  which   the  publication 

ney  did  not  appear  led  the  court  to  re-  was   made,   whether   in  a   newspaper, 

mark  that  the  absence  was  obviously  a  book,   in   a  letter  or   otherwise,"   was 

clerical  error.  overruled. 

1.  Precedents. — For    other    forms  see  See,    generally,   supra,    note    2,    p. 

State  V.  De  Long,  88  Ind.  312;  Richard-  408. 

son  V.  State,    66   Md.  205;    Proctor  v.  3.  The  matter  to  be  supplied   within 

State,  55  N.  J.  L.  472;  Com.  ».  Swallow,  [  ]   will   not  be  found  in  the  reported 

8  Pa.  Super.  Ct.  Rep.  539.  case. 
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disgrace  of  the  said  T.  C.  Pollock^  president  of  the  board  of  super- 
visors as  aforesaid,  and  against  the  peace  and  dignity  of  the  State  of 
Mississippi. 

\{Sigtiature  and  indorsements  as  in  Form  ^o.  10703.)]^ 

(2)  Juror. 

Form  No.  1 3  o  3 1 . 

(Precedent  in  Com.  v.  Wright,  i  Cush.  (Mass.)  47.)' 

[(^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]i  being 
a  person  regardless  of  the  integrity,  purity,  and  impartiality,  which 
the  citizens  of  this  commonwealth,  when  summoned  to  serve  and 
serving  as  jurors  in  any  of  the  courts  of  this  commonwealth  for  the 
administration  of  justice  between  party  and  party,  ought  to  possess 
and  sustain,  and  unlawfully  and  maliciously  devising  and  intending 
to  traduce,  vilify,  and  bring  into  contempt  and  detestation  one  Moses 
Clark,  oi  Boston,  aforesaid,  who  was  on  the  day  hereinafter  mentioned 
and  for  divers  days  previous  had  been  a  traverse  juror  duly  sum- 
moned, sworn,  and  empanelled,  at  said  Boston,  to  serve,  and  did  on 
the  day  hereinafter  next  mentioned  and  on  divers  previous  days  duly 
attend  and  serve  as  such  traverse  juror  in  the  court  of  common  pleas 
for  the  county  of  Suffolk,  which  was  begun  and  holden  at  Boston  on 
the  first  Tuesday  in  April,  in  the  year  of  our  Lord  eighteen  hundred 
BLViCi  forty-seven,  and  was  thence  continued  by  adjournment  from  day 
to  day,  and  holden  on  the  day  hereinafter  next  mentioned,  in  which 
said  court,  on  the  seventh  day  of  May  instant,  the  said  Moses  Clark, 
with  eleven  other  jurors,  composing  the  first  traverse  jury,  after 
being  sworn  and  empanelled  according  to  law  to  try  the  case,  did 
return  a  verdict  in  an  action  wherein  one  Michael  Tubbs  was  plain- 
tiff and  one  Francis  Tukey  was  defendant,  in  favor  of  the  said  Tubbs, 
for  the  sum  of  three  hundred  and  four  dollars  and  fifty-eight  cents 
damages,  and  also  unlawfully  and  maliciously  intending  to  insinuate 
and  cause  it  to  be  believed,  that  the  said  Moses  Clark,  with  another 
of  the  said  traverse  jurors,  when  considering  of  the  said  verdict,  in 
the  action  aforesaid,  instead  of  deciding  therein  according  to  their 
duty  and  to  the  law  and  the  evidence  given  to  them,  as  the  said 
traverse  jurors  were  sworn  and  obliged  to  do  by  law,  unlawfully, 
scandalously,  and  corruptly  agreed  to  decide  and  did  decide  the 
amount  of  damages  which  they  should  render  in  their  said  verdict  in 
the  action  aforesaid  by  a  game  of  draughts,  on  the  fourteenth  day  of 
May,  in  the  year  last  aforesaid,  unlawfully,  deliberately,  and  mali- 
ciously did  compose,  print,  and  publish  in  a  certain  newspaper  pub- 
lished in  Boston,  called  the  '^'^ Daily  Chronotype,"  of  and  concerning 
the  said  Moses  Clark,  and  of  and  concerning  his  discharge  of  his  said 
duty  as  such  juror  sworn  and  empanelled  as  aforesaid,  an  unlawful 
and  malicious  libel,  [of  the  following  tenor,  to  wit;]^ 

1.  The  matter  to  be  supplied  within  3.  The  words  enclosed  by  [  ]  are  in- 
[  ]  will  not  be  found  in  the  reported  case,  serted  in  place  of  the  following  words: 

2.  See,  generally,  supra,  note  2,   p.  "according   to  the  purport  and  effect 
408.  and  in  substance  among  other  things 
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"It  is  said  that  his"  (meaning  the  said  Clark's)  "marking  against 
Tukey"  (meaning  the  defendant  in  the  said  action),  "from  which 
he  "(meaning  the  said  Clark)  "declared  with  emphasis  he  would  not 
budge,  vidiSfour  hundred  and  ninety-nine  dollars  and  ninety-nine  cents, 
but  he  did  budge  from  it  for  this  reason  "  (meaning  that  the  said 
Clark  in  considering  of  the  said  verdict  had  declared  to  the  other 
jurors  that  he  would  not  consent  to  a  verdict  for  a  less  sum  than 
/oiir  hundred  and  ninety-nifie  dollars  and  ninety-nine  cents,  but  that  he 
afterwards  did  consent  to  a  less  sum  for  the  reason  given  in  the  next 
sentence  of  the  said  unlawful  and  malicious  libel). 

"  He  "  (meaning  the  said  Clark)  "agreed  afterwards  with  one  other 
juryman  "  (meaning  one  other  of  said  jurors  sworn  and  empanelled  in 
said  case),  "who  had  marked  differently,  to  stake  the  decision  upon  a 
game  of  draughts  with  him "  (meaning  the  said  other  juryman). 
(Meaning  that  the  said  Clark  unlawfully,  scandalously  and  corruptly 
agreed  with  another  of  the  said  traverse  jurors  sworn  and  empanelled 
as  aforesaid,  who  differed  from  said  Clark  in  opinion  as  to  the  proper 
amount  of  damages  to  be  rendered  in  the  said  verdict,  to  stake  the 
decision  of  the  amount  thereof  upon  a  game  of  draughts.) 

"  It  was  so  staked,  and  the  game  going  against  Clark  he  was  obliged 
to  concur  with  a  lower  marking  "  (meaning  that  the  said  Clark  and 
another  of  the  said  traverse  jurors,  while  considering  of  their  verdict 
in  the  said  action,  played  a  game  of  draughts  for  the  unlawful,  scan- 
dalous, and  corrupt  purpose  of  deciding  thereby  what  amount  they 
should  return  in  the  said  action,  and  that  the  said  Clark  having  lost 
the  said  game  accordingly  and  unlawfully,  scandalously,  and  corruptly 
concurred  in  a  verdict  so  decided). 

"  After  the  matter  was  arranged  "  (meaning  after  the  aforesaid 
unlawful,  scandalous,  and  corrupt  agreement  charged  as  aforesaid), 
"  in  a  trial  which  decided  nothing,  he  "  (meaning  the  said  Clark) 
"  marked  down  his  one  cent  "  (meaning  that  the  said  Clark  voted  for  a 
verdict  of  one  cent  damages  in  the  said  action),  "  where  in  the  opinion 
of  the  community  generally  we  believe  the  verdict  ought  to  have 
been  "  (meaning  that  the  said  Clark  originally  voted  for  a  verdict  in 
the  said  action  for  a  sum  as  damages  greatly  disproportionate  to  the 
justice  and  merits  of  the  said  action  and  afterwards  by  an  unlawful, 
scandalous,  and  corrupt  agreement  with  another  juror  voted  for  one 
cent  damages  and  so  trifled  and  sported  with  his  duty  as  a  juror  and 
was  guilty  of  a  misdemeanor),  to  the  great  injury,  scandal,  and 
disgrace  of  the  said  Moses  Clark,  and  against  the  peace,  \{concluding 
as  in  Form  No.  10699).]^ 

(3)  Policeman. 

Form  No.  13032. 
(Precedent  in  Com.  v.  Damon,  136  Mass.  442.)* 

as  follows,  that  is  to  say,"  which  ap-  1.  The  matter  to  be  supplied  within 

peared    in    the    reported    case.      This  [  ]  will  not  be  found  in  the  reported 

change  is  made  to  meet  the  objection  case. 

of  the  court  that  the  quoted  words  did  2.  A  motion  to  quash  this  indictment 

not  sufficiently  show  that  the  alleged  on  the  ground  that  it  was  insufficient 

libelous  words  were  set  out  verbatim.  was  overruled,  and  this   decision  was 
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[(Commencitig  as  in  Form  No.  10699,  and  continuing  down  to  *)]i 
contriving  and  unlawfully  and  maliciously  intending  to  injure,  vilify, 
and  prejudice  one  John  W.  Hart,  and  to  deprive  him  of  his  good  name, 
fame,  credit,  and  reputation,  and  to  bring  him,  the  said  Hart,  into 
great  contempt,  scandal,  infamy,  and  disgrace,  unlawfully  did  com- 
pose, write,  print,  and  publish,  and  cause  and  procure  to  be  composed, 
written,  printed,  and  published  in  a  certain  newspaper  then  and  there 
published  by  said  Damon  and  called  the  ^'Salem  Evening  News,"  a 
false,  scandalous,  and  defamatory  libel,  in  the  form  of  a  letter  pur- 
porting to  have  been  written  to  the  editor  of  said  newspaper  by  one 
Nicholas  J.  Dean,  and  then  and  there  printed  and  published  in  said 
newspaper  by  the  said  Damon  as  aforesaid,  the  said  false,  scandalous, 
malicious,  and  defamatory  libel  then  and  there  containing  divers 
false,  scandalous,  malicious,  and  defamatory  matters  and  things  of 
and  concerning  said  John  IV.  Hart,  and  of  and  concerning  the  acts 
of  said  John  IV.  Hart  in  his  official  capacity  as  city  marshal  of  said 
city  of  Salem,  the  said  Hart  being  then  and  there  and  having  thereto- 
fore and  for  a  long  time  been  the  city  marshal  of  said  city  of  Salem, 
which  said  false,  scandalous,  malicious,  and  defamatory  libel  is 
according  to  the  tenor  following,  that  is  to  say: 

"A  Malicious  City  Marshal"  (meaning  thereby  the  saSA  John  W. 
Hart). 

"  Editor  of  News:  —  With  your  permission,  I  desire  to  make  public 
the  actions  of  a  certain  city  official "  (meaning  thereby  the  said 
John  W.  Hart),  "  which  is  beneath  the  dignity  the  position  requires, 
and  unbecoming  any  man.  The  writer  of  this  article  hired  recently 
a  stand  at  the  corner  of  Essex  and  Central  Streets,  for  the  sale  of 
flowers,  for  a  season  of  about  two  months.  After  locating  I  was 
instructed  by  Marshal  ZTi^r/ "  (nieaning  thereby  the  'sd^diJohnW. 
Hart),  "and  threatened  with  prosecution.  It  is  well  known  that 
this  corner  has  been  occupied  for  years  by  parties,  and  some  not 
citizens,  who  have  obstructed  the  sidewalk  more  or  less,  yet  they 
have  carried  on  their  business  unmolested.  There  are  a  dozen  or 
more  parties  not  far  from  the  police  station,  who  obstruct  a  great 
portion  of  sidewalks  every  day,  and  they  are  allowed  so  to  do.  Yet 
the  narrow  shelf  located  on  this  corner,  that  I  hired  to  pursue  a 
legitimate  business  and  which  would  contain  nothing  but  flowers,  at 
once  an  ornament,  and  no  obstruction  whatever,  was  obnoxious  to 
this  official  "  (meaning  thereby  the  said  John  W.  Hart).  "  Was  this 
partiality  ?  Does  it  require  the  presentation  of  a  turkey,  potatoes, 
flowers,  a  gold  watch,  or  other  perquisites,  quietly  delivered,  to  close 
the  eye  of  this  vigilant  official "  (meaning  thereby  that  the  said  John 
W.  Hart  had  been  bribed  by  offenders  against  the  law  to  neglect  his 
official  duty  as  city  marshal  as  aforesaid)  "  in  every  particular  case  ? 

sustained  upon  exceptions  taken  to  the  walksof  the  city,  and  that  he  threatened 

supreme   court    by    the   defendant,   it  the  defendant  with  prosecution  for  ob- 

being   held   by    the   court  that:  "The  structing  the  sidewalk,  maliciously,  be- 

publication  complained  of,  even  if  the  cause  he  had  received  no  presents  from 

innuendo  be  considered  as  too  broad,  the  defendant." 

does  convey  the  imputation  that  Hart,  See,  generally,  supra,  note  2,  p.  408. 

as  city  marshal,  received  presents  for  1.  The  matter  to  be  supplied  between 

permitting  persons  to  occupy  the  side-  [  ]  will  not  be  found  in  the  reported  case. 
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If  so,  I  am  not  so  disposed  in  such  cases.  But  let  us  look  at  some  of 
his  past  transactions  toward  me,  and  the  public  will  easily  perceive 
the  underlying  motive  in  this  instance.  From  the  beginning  of  my 
term  upon  the  police  force,  to  its  close  of  two  years,  the  marshal  was 
opposed  to  me;  in  fact,  he  stated  to  parties,  names  given  if  desired, 
that  I  was  placed  there  against  his  wish,  and  used  his  power  and 
position  until  he  obtained  my  removal.  He  otherwise  injured  me  in 
a  manner  well  known  to  himself,  and  in  direct  opposition  to  his  duty; 
and  now,  knowing  my  opinion  of  him  as  a  man,  he  wishes,  by  a  farther 
exercise  of  his  malice,  to  deprive  me  of  a  means  to  gain  an  honest 
living.  This  is  done  under  pretext  of  complying  with  city  ordinance 
and  duty;  but  it  is  strained,  and  malice  is  prominent  from  the  start. 
An  officer  who  will  stoop  to  such  a  proceeding  is  not  fit  to  fill  such  a 
position,  and  needs  close  attention.  I  ask  or  require  no  more  privi- 
leges or  favors  than  others,  but  I  fail  to  see  wherein  others  can 
obtain  favors  and  rights  denied  to  me.  But  this  man  fails  to  recog- 
nize the  right  of  all  to  live  and  let  live,  which  is  a  virtue  unknown 
to  him. 

Nicholas  J.  Dean." 
the  said  Robert  Damon  then  and  there  well  knowing  the  said  defama- 
tory libel  to  be  false;  to  the  great  damage,  scandal,  and  disgrace  of 
the  said  John  W.  Hart,  and  against  the  peace  of  the  Commonwealth 
aforesaid,  and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

\{Signature  and  indorsements  as  in  Form  No.  10699.^)^ 

Form  No.  13033. 
(Precedent  in  State  v.  Spear,  13  R.  I.  324.)* 

Providence,  so.:  At  the  Court  of  Common  Pleas  of  the  State  of 
Rhode  Island  and  Providence  Plantations,  holden  at  Providence,  within 
and  for  the  county  of  Providence^  on  the  first  Monday  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one. 

The  grand  jurors  of  the  State  oi  Rhode  Island  and  Providence  Plan- 
tations,  in  and  for  the  county  oi  Providence,  upon  their  oaths  present: 
That  Alonzo  Spear,  yeoman,  and  Frank  E.  Corbett,  yeoman,  both  of  or 
commorant  of  Providence,  in  said  county,  on  the  tiuenty-sixth  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty,  with  force  and  arms,  at  Providence  aforesaid,  in  the  aforesaid 
county  of  Providence,  unlawfully  and  maliciously  contriving  and 
intending  to  vilify  and  defame  one  James  O.  Swan,  who,  on  the  day 
aforesaid,  and  long  prior  thereto,  was  and  had  been  a  police  con- 
stable in  sa\d  Providence,  in  said  county  and  State,  and  employed  as 
a  detective  in  sa.\d  Providence,  in  said  county  and  State,  and  who, 
before  said  date  last  mentioned,  went  to  South  Kingstown,  in  the 
county  of  Washington,  in  said  State,  for  the  purpose  of  ascertaining 

1.  The  matter  to  be  supplied  within  "  more  perfect  in  point  of  form  if  the 
[  ]  will  not  be  found  in  the  reported  case,  colloquium  or  prefatory  averments  had 

2.  Upon  a  motion  in  arrest  of  judg-  set  forth  with  more  precision  the  de- 
ment after  verdict,  it  was  held  by  the  famatory  imputations,"  the  statute  pro- 
court  that  the  indictment  was  suflScient,  vides  that  no  indictment  shall  be  abated 
and   that   while   it    might   have   been  or  quashed  for  want  of  form. 
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who  had  possession  of  the  freight,  cargo,  and  property  which  had 
come  on  shore  from  the  steamer  '■'■  Rhode  J s land, ''  ^h\ch  said  steamer 
had  been  wreclced  off  the  coast  of  said  South  Kingstown,  on  the  to  wit 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  Sindi  eighty,  before  said  first  mentioned  date,  and  to  injure  him, 
the  saixd  James  O.  Swan,  both  as  an  individual  and  as  police  con- 
stable and  detective,  with  force  and  arms,  at  said  city  of  Providence, 
in  said  county  of  Providence,  in  said  State  of  Rhode  Island,  on  the  said 
twenty-sixth  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty,  did  unlawfully,  wickedly,  and  maliciously 
compose  and  publish  and  cause  and  procure  to  be  composed  and 
published  in  a  certain  newspaper  called  the  '■''Sunday  Morning  Tran- 
script," published  and  circulated  in  soxdiProvidettce,  in  said  county 
and  State,  by  said  Alonzo  Spear  and  said  Frank  E.  Corbett,  said  Alonzo 
Spear  being  the  proprietor,  and  Frank  E.  Corbett,  the  editor  thereof, 
said  newspaper  on  the  day,  month,  and  year  first  aforesaid,  having 
been  published  and  circulated  as  aforesaid,  by  said  Alonzo  Spear  and 
said  Frank  E.  Corbett,  at  said  Providence,  in  said  county  and  State, 
on  said  twenty-sixth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty,  a  certain  false,  scandalous,  wicked, 
malicious,  mischievous  and  defamatory  libel  of,  and  concerning  him, 
the  said  James  O.  Swan,  containing  the  false,  scandalous,  wicked, 
malicious,  mischievous,  and  defamatory  and  libellous  words  and  mat- 
ters according  to  the  tenor  following,  that  is  to  say: 

"  Detective  ^wa^  "  (meaning  the  ^dXA  James  O.  Swan')  "holds,  at 
present,  some  one  and  a  half  tons  of  rubber  picked  up  at  the  wreck  of  the 
steamer  ^ Rhode  Island'  "  (meaning  the  wreck  of  the  steamer  '■'•Rhode 
Island,''  wrecked  as  aforesaid,  on  the  coast  of  said  South  Kingstown). 
'■'■Boston  parties  shipped  quantities  of  rubber  on  that  steamer,  and  of 
the  same  kind  that  Swan"  (meaning  the  saidyaw^j  O.  Swan)  "now 
holds,  but,  of  course,  the  marks  of  identification  have  been  effaced, 
and  they  cannot  prove  their  property,  and  so  Swan  "  (meaning  the 
said  James  O.  Swan)  "  holds  it,  and  will  undoubtedly  eventually  sell 
it."  (Meaning  that  sz\^ James  O.  Swa?i  has  taken  possession  of,  and 
holds,  rubber  from  those  lawfully  entitled  to  the  possession  thereof, 
with  the  intention  of  selling  the  same,  instead  of  delivering  the  same 
into  the  possession  of  those  lawfully  entitled  thereto.)  "The  ques- 
tion is,  what  did  Detective  Sti>an"  (meaning  said  James  O.  Stvan) 
"leave  this  city  for"  (meaning  said  city  oi  Providence)  "and  go  to 
the  scene  of  the  wreck? "  (Meaning  the  place  where  said  steamer 
"■Rhode  Island"  vidiS  wrecked.)  "Did  he  "(meaning  sdad  James  O. 
Swan)  "go  to  protect  the  property  from  thieves,  and  assist  in  its 
saving,  or  did  he"  (meaning  saXd  James  O.  Swan)  "go  for  the  pur- 
pose of  scooping  in  what  he  "  (meaning  said  James  O.  S^uan)  "  could 
lay  his  "  (meaning  said  James  O.  Swan's)  "  hands  upon  ?  "  (Mean- 
ing, in  connection  with  the  foregoing,  to  charge  by  interrogation 
and  insinuation  that  sdad  James  O.  Swan,  instead  of  going  to  said 
place  for  a  proper  purpose,  went  there  for  the  purpose  of  unlawfully 
and  improperly  taking  possession  of,  and  appropriating  to  his  own 
use  and  benefit,  property  from  said  wreck.)  "  It  don't  seem  proba- 
ble that  citizen  taxpayers  would  sanction  the  idea  of  paying  a  man 
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%2.50  per  day  to  go  on  a  wrecking  cruise  and  keep  all  the  spoils  he 
could  get."  (Meaning  that  said  James  O.  Swan,  being  employed  by 
the  city  oi  Providence,  and  going  to  the  place  of  said  wreck,  abused 
the  purpose  for  which  he  went,  by  unlawfully  and  improperly  keep- 
ing and  appropriating  to  himself,  for  his  own  use  and  benefit  and 
profit,  property  which  might  come  into  his  possession  from  said 
wreck.)  "If  all  the  policemen  who  were  sent  to  the  wreck  of  the 
'■Rhode  Island'  "  (meaning  the  said  steamer  '•'■Rhode  Island"^  "acted 
in  the  same  way  "  (meaning  in  the  way  charged  as  aforesaid  in  said 
publication  as  by  the  innuendoes  aforesaid),  "a  disgrace  of  greater 
magnitude  would  rest  upon  the  force  "  (meaning  the  police  force  of 
said  city  oi  Providence')  "  than  there  is  at  present  upon  it"  (meaning 
said  force).  (Meaning  that  the  conduct  of  said  James  O.  Swan,  in 
connection  with  the  wreck  and  with  property  therefrom,  had  brought 
^disgrace  upon  the  police  force  of  said  city  of  Providence?)  To  the 
great  injury,  scandal,  and  disgrace  of  the  said  James  O.  Swan,  and 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State. 
Preferred  by 

Samuel  P.  Colt,  Assistant  Attorney  General. 

4.  Libel  Published  by  Posted  Notice. 

Form  No.  13034. 

(Precedent  in  Giles  v.  State,  6  Ga.  276.)' 

{(Commencing  as  in  Form  No.  10689.)]^  For  that  the  said  David 
Giles,  on  the  6th  day  oi  July,  i8^7,  in  said  County,  did  maliciously 
and  falsely  utter  and  publish,  that  is  to  say,  did  then  and  there  write 
-and  fasten  upon  the  side  of  a  tree,  in  a  public  place,  where  it  could 
be  there  read,  the  following  malicious  defamation  in  writing,  of  and 
concerning  one  William  Thompson  and  others,  that  is  to  say  — 

"Notice. 

I  am  told  that  William  Thompson "  (meaning  the  said  William 
Thompson)  "is  very  smart,  both  him  and  A.  M.  Thomps''  (meaning 
A.  M.  Thompson),  "they  can  make  laws  and  make  pople  abid  by 
them  —  like  they  did  when  they  did-:— when  they  i\nd  Jessee  Hunter 
for  not  working  the  road  —  M.  M.  Thompson"  (meaning  the  son  of 
the  said  William  Thompson)  "is  ther  Devil.  He  is  all  sap  —  for  dill 
Sap  yos  "  (meaning  used)  "  to  make  old  bill  drunk  and  go  to  bed  to 
old  bill's"  (meaning  the  said  William  Thompsons)  "wife  about  the 
right  time  to  git  him — and  too  devils  mixt  together  make  one  fool 
devil  —  too  tories  mixt  together  make  one  fool  tory — rold  Sap  was  a 
tory  so  sed  &  old  Thompson  was  hung  up  to  the  house  by  a  bridle 
ranes  for  robing  in  of  houses  in  the  nose." 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 

1.  It  was  held  in  this  case  unneces-  son,  it  was  unnecessary  to  insert  in- 
sary  to  aver  that  the  libel  was  seen  or     nuendoes. 

read,  and  that  the  libel  importing  defa-        See,  generally,  supra,  note  2,  p.  408. 
mation  on  its  face  of  a  particular  per-        2.  The  matter  to  be  supplied  within 

[  ]  will  not  be  found  in  the  reported  case. 
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the  aforesaid  malicious  defamation,  so  then  and  there  uttered  and 
published,  then  and  there  tended  to  blacken  the  reputation  of  the  said 
William  Thompson^  who  was  then  and  there  living,  and  thereby  then 
and  there  tended  to  expose  the  said  William  Thompson  to  public 
hatred,  contempt  and  ridicule.  The  aforesaid  written  malicious 
defamation  being  then  and  there  utterly  untrue  and  false — contrary 
to  the  laws  of  said  State,  the  good  order,  peace  and  dignity  thereof. 
[{Concluding  as  in  Form  No.  10689.yy- 

5.  Libel  by  Efflgry. 

Form  No.  13035. 

(Precedent  in  Johnson  v.  Com.,  22  W.  N.  C.  (Pa.)  68.) 

[{Caption  as  in  Form  No.  10716.)]^  1 

The  grand  inquest  of  the  Commonwealth  oi  Pennsylvania,  inquiring 
in  and  for  the  body  of  the  county  of  McKean,  upon  their  oaths  and 
affirmations,  respectively  do  present  that  O.  Emery  Durfee  and  Oscar 
Johnson  aforesaid,  at  the  county  and  within  the  jurisdiction  afore- 
said, on  the  night  of  tht  fourth  day  oi  May,  a.  d.  one  thousand  eight 
hundred  and  eighty-seven,  unlawfully,  wickedly  and  maliciously 
intending  to  injure  one  Enoch  B.  Dolley,  in  the  peace  of  said  Com- 
monwealth, then  and  there  being,  unlawfully,  wickedly,  and  mali- 
ciously, did  make  and  cause  and  procure  to  be  made,  a  certain  effigy 
and  figure  intending  to  represent  the  said  Enoch  B.  Dolley,  and  then 
and  there  unlawfully,  wilfully,  and  maliciously,  did  improvise  and 
appropriate  for  use  as  a  gibbet  and  gallows  a  certain  growing  tree  in 
a  certain  street  and  public  highway  known  as  Main  Street,  in  the 
borough  of  Port  Allegany,  county  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  and  near  the  store  where  said  Enoch  B.  Dolley  was 
used  and  accustomed  to  attend  his  business,  and  on  the  tree  so  used 
as  a  gibbet  aforesaid,  then  and  there  unlawfully,  wickedly,  and  mali- 
ciously did  hang  up  and  suspend,  and  cause  and  procure  to  be  hung 
up  and  suspended,  the  said  effigy  and  figure  to  and  upon  the  said 
tree  so  used  as  a  gibbet  and  gallows,  with  divers  scandalous  inscrip- 
tions and  devices  upon  and  about  the  same,  among  others,  to  wit,  the 
words,  "  By  George,  the  old  Liar" 2  (meaning  him,  the  said  Enoch  B. 
Dolley,  and  meaning  that  he,  the  said  Enoch  B.  Dolley,  was  an  old 
liar),  then  and  thereby  reflecting  on  the  character  of  the  said  Enoch 
B.  Dolley  and  tending  to  blacken  the  reputation  of  him,  the  said 
Enoch  B.  Dolley,  and  thereby  exposing  him  to   public   hatred,  con- 

1.  The  matter  to  be  supplied  within  if  that  was  all,  the  point  would  be  well 
[]  will  not  be  found  in  the  reported  case,     taken,    but  *  *  *  in     this  case    *    *   * 

2.  The  defendant  contended  that  without  regard  to  the  words  upon  the 
there  was  a  variance  between  the  figure,  it  was  libelous  to  suspend  the 
words  charged  in  the  indictment  as  figure  there  *  *  *  the  words  that  were 
being  upon  the  figure  and  those  proved  upon  this  figure  are  only  important  in 
at  trial.  The  court,  in  a  charge  to  this  case  so  far  as  they  may  aid  the 
jury,  held  this  point  immaterial  in  the  jury  *  *  *  in  determining  who  it  was 
following  words:  "  The  idea  of  this  that  was  intended  to  be  represented  by 
point  is  that  the  libel  consisted   in  the  this  figure." 

words  that  were    upon  this  figure,  and         See,  generally,  supra,  note  2,  p.  408. 
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tempt,  and  ridicule;  and  that  they,  the  said  O.  E.  Durfee  and  Oscar 
Johnson  did  then  and  there  keep  and  continue  and  cause  to  be  kept 
and  continued  the  said  effigy  and  figure  hung  up  and  suspended  to 
and  from  the  tree  used  as  a  gibbet  and  gallows  aforesaid,  together 
with  the  several  inscriptions  and  devices  aforesaid  so  affixed  as 
aforesaid  for  a  long  space  of  time,  to  wit,  several  hours,  and  dur- 
ing all  that  time  unlawfully,  wickedly,  and  maliciously  did  then  and 
there  publish  and  expose  the  said  effigy  and  figure  on  the  tree  used 
as  a  gibbet  and  gallows,  suspended  to  the  sight  and  view  of  divers 
good  and  worthy  citizens  of  said  Commonwealth  passing  and  repass- 
ing in  and  along  the  highway  aforesaid;  to  the  great  scandal,  infamy 
and  disgrace  of  the  said  Enoch  B.  Dolley,  to  the  evil  example  of  all 
good  citizens,  and  contrary  to  the  form  of  the  Act  of  Assembly  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  Commonwealth  of  Pennsylvania. 

[(^Signature  and  indorsements  as  in  Form  No.  10116.'^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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For  Forms  of  Libels  in  Admiralty,  see  the  titles  ADMIRALTY,  vol.  i, 
p.  406;  CHARTER-PARTIES,  vol.  4,  p.  759. 

For  Forms  of  Libels  in  Divorce,  see  the  title  DIVORCE  AND  SEPA- 
RATION, vol.  7,  p.  I. 

See  also  the  GENERAL  INDEX  to  this  work. 


LIBERARI  FACIAS/ 

By  Thomas  E.  O'Brien. 
I.  PRECIPE,  436. 
II.  WRIT,  437- 
III.  SCIRE  FACIAS  FOR   RETURN   OF   LAND  AFTER   PAYMENT   ON 
LIBERARI  FACIAS,  437. 

CROSS-REFERENCES. 

For  Forms  relating  to  Executions  Against  Property,  see  the  title  EXE- 
CUTIONS AGAINST  PROPERTY,  vol.  8,  p.  i. 

For  Forms  in  Proceedings  to  Extend  Land,  see  the  title  EXTENT^ 
vol.  8,  p.  441. 

See  also  the  GENERAL'  INDEX  to  this  work. 

I.  PR^CIPE.2 

Form  No.  13036. 

{Commencing  as  in  Form  No.  8853,  and  continuing  down  to  *)  issue 

writ  of  liberari  facias,  returnable  sec.  leg. 

{Signature  of  attorney  and  date  as  in  Form  No.  8853.') 

1.  Nature  and  Effect  of  Writ.  —  After  where  a  writ  of  liberari  facias  was  is- 

an  extent  returned,  a  liberate  shall  go  sued  and  the  proceedings   thereunder 

to  the  sheriff  reciting  the  extendi  facias  discussed  at  length, 

and  return.     The  command  of  the  libe-  Statutory  provisions   relating   to    the 

rate  shall   be  that   the  sheriff   deliver  writ   of   liberari   facias   exist  in   these 

the  goods  and  lands  to  the  conusee,  si  states 

per  extentum  et pretium  ilia  habere  volu-  Delaware.  —  Rev.  Stat.  (1893),  p.  838, 

erit.     6  Comyns  Dig.  306.  c.    11 1,    S  33;  p-   839,  c.  iii,  §§  34,  35; 

After  a  liberate  awarded  the  conusee  p.  844,  c.  iii,  §  58. 

may  enter  without  delivery  or  posses-  Pennsylvania.  —  Bright.     Pur.     Dig. 

sion  of  the  sheriff.     Butler  v.  Wallis,  (1894),  p.  843,  §  75;  p.  845,  ^45.83-88. 

I  Cro.  Eliz.  463.  2.  In  Delaware,  the  preecipe  may  be  as 

See  also  Ful wood's  Case,  4  Coke  64,  follows: 
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II.  Writ. 

Form  No.  13037.' 

(Graydon's  F.  (Pa.  1845),  p.  377.) 

(  Venue  and  address  as  in  Form  No.  8885. ) 

Whereas,  by  our  writ  of  fieri  facias,  we  lately  commanded  you  that 
of  the  gobds  and  chattels,  lands  and  tenements  of  Richard  Roe,  late 
of  your  bailiwick,  you  cause  to  be  levied  {Here  recite  the  fieri  facias 
briefly),  and  that  you  should  have  then  and  there  that  writ,  at  which 
day,  before  our  judges  at  Philadelphia,  you  returned  that  by  virtue 
of  the  said  writ  to  you  directed,  you  had  seized  and  taken  in  execu- 
tion a  certain  {Here  set  out  property  taken  in  execution  as  shown  by  officer  s 
return)  with  the  appurtenances  which  remained  in  your  hands  unsold 
for  want  of  buyers,  and  therefore  you  could  not  have  the  moneys  in 
the  said  writ  mentioned,  at  the  day  and  place  therein  contained,  as 
therein  you  are  commanded,  and  that  the  residue  of  the  execution 
of  the  said  writ  appeared  in  a  certain  schedule  thereto  annexed,  by 
which  schedule  or  inquisition  it  is  found  that  the  rents,  issues  and 
profits  of  the  said  messuage,  etc.,  with  the  appurtenances,  are  of  a 
clear  yearly  value,  beyond  all  reprises,  sufiicient,  within  the  space 
of  seven  years  to  satisfy  the  debt  and  damages  in  the  said  writ  men- 
tioned. Therefore,  we  command  you,  that  justly  and  without  delay 
the  said  {Here  describe  the  property)  with  the  appurtenances  to  the 
said  John  Doe,  you  cause  to  be  delivered  at  the  valuation  and  appraise- 
ment of  twelve  honest  and  lawful  men  of  your  bailiwick  to  hold  the 
same  to  him,  his  executors,  administrators  and  assigns  until  the  debt 
and  damages  aforesaid,  with  lawful  interest  thereon  from  the  first 
day  oi  July,  i897,  be  fully  levied  thereat. 

And  how  you  shall  have  executed  this  writ  make  manifest  before 
our  judges  at  Philadelphia,  at  our  Court  of  Common  Pleas,  No.  i, 
there  to  be  held  the  first  Monday  of  December  next,  under  your  seal 
and  the  seals  of  those  by  whom  you  shall  make  that  valuation  and 
appraisement,  and  have  you  then  and  there  this  writ. 

Witness  {concluding  as  in  Form  No.  8885). 

III.  Scire  facias  for  return  of  land  after  payment  on 

LiBERARi  Facias. 

Form  No.  13038.' 

(Graydon's  F.  (Pa.  1845),  p.  537.) 
{Venue  and  address  as  in  Form  No.  8885.) 

"In  the  Superior  Conn  of  the  State  1.  Pennsylvania.'— Bright.  Pur.  Dig. 

of  Delaware  in  and  for  Kent  County.  (1894),    p.    843,   §    75   et  seq.     See  also 

John  Doe      \  supra,  note  i,  p.  436. 

against       >-  Liberari.  2.  A  scire  facias  ad  compatandnm  et 


Richard  Roe.  )  rehabendam    terrain    may    issue    where 

To  Peter  Parley,  Prothonotary:  lands  have  been  extended  and  delivered 

Please  issue  a  liberari  facias.  to   the    plaintiff    upon    the  defendant 

Oliver  Ellsworth,  showing  by  affidavit  a  prima  facie  satis- 

Attorney  for  Plaintiff.  faction  of  the  debt.     Scofield  v.    Har- 

Dated   this   tenth  day  of  May,  A.  D.  beson,  9  Phila.  (Pa.)  38,  29  Leg.  Int. 

\%g8."        .  (Pa.)  388.     And  see  also  Com.  z/.  Straub, 
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Whereas  by  our  writ  of  fieri  facias,  bearing  testimony  the  fifteenth 
day  of  October^  one  thousand  eight  hundred  and  ninety-eighty  we  lately 
commanded  (^Here  set  forth  the  fieri  facias,  liberari  facias  and  return 
thereon)  and  the  said  Richard  Roe,  his  debt  and  damages  aforesaid  of 
the  lands  and  tenements  aforesaid,  hath  fully  levied  and  satisfied,  as 
by  the  insinuation  of  the  said  Richard  Roe  we  have  received. 

We,  therefore,  command  you  that  by  good  and  lawful  men  in  your 
county,  you  make  known  to  the  said  John  Doe  that  he  be  and  appear 
before  our  judges  at  Philadelphia  at  our  said  court  there  to  be  held, 
tht  first  Monday  oi  December  next,  to  show,  if  anything  he  knows  or 
has  to  say,  why  the  lands  and  tenements  aforesaid,  so  as  aforesaid 
to  him  delivered  and  assigned,  ought  not  to  be  redelivered  to  the 
said  Richard  Roe,  if  to  him  it  shall  seem  expedient,  and  have  you 
then  and  there  the  names  of  those  by  whom  you  shall  so  make  it 
known  and  this  writ. 

Witness  (continuing  and  concluding  as  in  Form  No.  8885). 


35  Pa.  St.  137;  Heffner  v.  Betz,  32  Pa. 
St.  376;  Mellon  v.  Campbell,  ii  Pa.  St. 
415. 

In  Scofield  v.  Harbeson,  9  Phila.  (Pa.) 
38.  29  Leg.  Int.  (Pa.)  388,  the  court  said: 
"  By  the  act  of  June  16,  1836,  sections 
52,  57,  provision  was  made  for  the 
debtor  whose  lands  had  been  extended, 
to  require  the  plaintiff  by  writ  of  scire 
facias  to  settle  an  account  of  the  rents, 
issues  and  profits  and  show  cause  why 
the  defendant  should  not  again  have 
his  lands.  By  the  act  of  October  13, 
1840,  section  9,  pamphlet  laws  1841, 
page  4,  these  sections  of  the  act  of  1836 
are  repealed,  and  nothing  substituted 
in  their  places.  The  purpose  of  the  re- 
peal is  nowhere  indicated.  Had  the  in- 
tention been  to  take  away  the  creditor's 
remedy  by  writ  of  liberari  facias  and 
substitute  the  new  remedy  given  in  the 
act,  it  would  have  been  clear  enough, 
but  the  creditor  is  expressly  given  his 
election  between  the  two  remedies,  and 
it  is  therefore  difficult  to  conjecture  why 
the  debtor's  remedy  for  an  account  and 
redelivery  of  the  land  was  taken  away. 
By  the  act  of  1705,  i  Sm.  57,  lands  were 
made  assets  for  the  payment  of  debts, 
but  it  was  provided  that  where  execu- 
tion may  be  levied  on  lands  which 
should  or  might  yield  yearly  rents  or 
profits  beyond  all  reprises,  sufficient 
within  the  space  of  seven  years  to  pay 
or  satisfy  the  debt,  such  lands  should 
be  delivered  to  the  plaintiff  in  the  exe- 
cution '  until  the  debt  or  damages  be 
levied  by  reasonable  extent,  in  the 
same  manner  and  method  as  lands  are 
delivered  upon  writs  of  elegits  in  Eng- 
land,' the  writ  of  elegit  was  given  by 


the  Statute  of  Westminster  II.  13  Ed- 
ward I,  c.  18  ;  *  *  *  the  statute  of 
Westminster  II  was  never  in  force  here, 
but  under  the  act  of  1705,  it  has  been 
the  opinion  that  the  whole  machinery 
of  the  English  law  relative  to  elegits,  so 
far  as  could  be  made  applicable,  was 
adopted  as  part  of  the  law  of  Pennsyl- 
vania. We  are  justified,  therefore,  in 
assuming  that  under  the  act  of  1705, 
and  the  practice  authorized  by  it,  the 
writ  of  scire  facias  ad  computandum  et 
rehabendam  terram  became  one  of  the 
legal  instruments  for  the  use  of  the 
courts  of  Pennsylvania  in  the  adminis- 
tration of  justice  *  *  *  Having  thus 
become  a  part  of  the  law  of  Pennsyl- 
vania, was  the  writ  of  scire  facias  taken 
away  by  anything  in  the  acts  of  1836  and 
1840?  We  think  not.  The  act  of  1836  is 
entitled  '  An  Act  Relating  to  Execu- 
tions,' and  it  does  not  refer  to  or  repeal 
by  express  words  the  acts  of  1705,  or 
any  other  act.  It  did  not  therefore  re- 
peal any  part  of  that  act  or  any  prac- 
tice founded  on  it,  except  so  far  as  the 
earlier  act  or  practice  was  inconsistent 
with  or  fully  supplied  by  the  latter." 

And  in  Mellon  z/.  Campbell,  11  Pa. 
St.  415,  the  court  held  that  "  under  the 
old  statute  of  1705,  and  under  sections 
52,  53,  54  and  55  of  the  act  of  1836,  if 
plaintiff  held  over  the  defendant  might 
have  been  driven  to  the  scire  facias  ad 
computandum,  and  perhaps  may  resort 
to  that  remedy  yet. 

And  in  Com.  v.  Straub,  35  Pa.  St.  137, 
it  is  stated  that  the  scire  facias  ad  com- 
putandum et  rehabendam  terram  "  was 
at  an  early  period  adopted  with  us  ia 
practice." 
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LICENSES.* 

By  Harold  N.  Eldridge. 

I.  Criminal  prosecution,  440. 

1.  Complaint^  Indictment  or  Information^  440. 
a.  For  Failure  to  Take  Out  License^  441. 
(i)   To  Carry  on  Business,  442. 
(a)  In  General,  442. 
(3)  Keeping  Billiard  Table,  443. 
(r)  Practicing  Dentistry,  443. 
{d^  Promoting  Public  Fxhibition,  444, 
{e)  Publishing  Newspaper,  444. 
(_/")  Retailing  Certain  Commodities,  445. 
aa.   Cigarettes,  445. 
^^.  Cigars  and  Soda  Water,  446. 
cc.  Playing  Cards,  446. 
(2)  On  Dog,  446. 
^.  7^J?r  Unlawfully  Issuing  License,  447. 
8.    Warrant  of  Arrest,  447. 
II.  CIVIL  ACTION,  448. 

1.   Complaint,  Declaration  or  Petition,  448. 

a.  To  Pec  over  License  Tax,  448. 

(i)  In  General,  448. 
(2)  And  Penalty,  450. 

b.  To  Recover  Penalty,  450. 

«.  Demurrer  to  Complaint  to  Recover  Back  License  Paid,  453. 

CROSS-REFERENCES. 

See  also  the  titles  ATTORNEYS,  vol.  2,  p.  969;  BROKERS,  vol.  4, 
p.  90;  COMMERCIAL  TRAVELERS,  vol.  4,  p.  920; 
FERRIES,  vol.  8,  p.  579;  FOREIGN  CORPORATIONS, 
Form  No.  pspo;  HA  WKERS  AND  PEDDLERS,  vol.  9, 
p.  284;  INNKEEPERS,  vol.  10,  p.  i;  INTOXICATING 
LIQUORS,  vol.  10,  p.  448;  MUNICIPAL  CORPORA- 
TIONS; PENALTIES,  FINES,  FORFEITURES  AND 
AMERCEMENT;  REVENUE  LAWS;  WAREHOUSE- 
MEN; and  the  GENERAL  INDEX  to  this  work. 

1.  Scope  of  Article.  —  This  article  treats  such,  for  example,  as  those  relating  to 

of  those  licenses  or  license   taxes,  ex-  land,  which  will  be  treated  fully  under 

elusive  of  licenses  for  sale  of  liquors,  the  title  Trespass. 

imposed  by  legislatures  and  municipal  See,    generally,  on  this  subject  the 

corporations  to  provide  revenue  and  to  following  statutes,  to  wit: 

regulate  internal  affairs.     It  does  not  Alabama.  —  Civ.  Code  (1896),  §  4122 

treat  of  licenses  between  individuals,  et  seq. 
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I.  CRIMINAL  PROSECUTION. 

1.  Complaint,  Indictment  or  Information.^ 


Arizona.  —  Rev.  Stat.  (1887),  §  2231 
et  seq. 

Arkansas.  — Sand.  &  H.  Dig.  (1894), 
§  6404  et  seq. 

California.  —  Pol.  Code  (1897),  §  3356 
et  seq. 

Colorado.  —  Mills'  Anno.  Stat.  fiSgi), 
§  2823  et  seq. 

Connecticut.  —  Gen.  Stat.  (1888).  5^  2993 
tt  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  56 
tt seq.;  Laws  (1895),  c.  181. 

District  of  Columbia.  —  Comp.  Stat. 
(1894).  c.  40. 

Florida. —  Rev.  Stat.  (1892),  §§  336 
etseq.^  2544  et  seq..  2752. 

Idaho. — Rev.  Stat.  (1887),  §  i.by>etseq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5269  et  seq. 

Io7va.  — Code  (1897),  §  700  et  seq. 

Kansas.  —  Gen.  Stat.  (1^97),  c.  37,  § 
64  et  seq. 

Kentucky.  —  Stat.  (1894),  §  4190  et 
seq. 

Louisiana.  —  Rev.  Laws  (1897),  p.  834 
et  seq.;  Acts  (1898),  p.  387  et  seq. 

Maryland.—  Pub.  Gen.  Laws  (1888), 
art.  56. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
102. 

Mississippi.  —  Anno.  Code  (1892),  § 
3317  et  seq. 

Missouri.  — Rev.  Stat.  (1889),  §  6894 
etseq. 

Montana.  —  Pol.  Code  (1895),  §  4060 
etseq.;  Laws  (1897),  p.   197. 

Nevada.  —  Gen.  Stat.  (1885),  §  I133 
et  seq.;  Stat.  (1889),  c.  43,  §I,  cl.  9. 

New  Mexico.  — Comp.  Laws  (1897),  § 
4122  et  seq. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1886. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  1738  etseq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
2669  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3642. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1545,  §  19. 

South  Carolina.  —  Civ.  Stat.  (1893),  § 
486  et  seq. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2426  et  seq. 

Tennessee.  — Code  (1896),  §  973  et  seq. 

Texas. — Rev.  Stat.  (1895),  art.  427 
et  seq. 

Virginia.  —  Code  (1887),  §  533  et  seq. 


West  Virginia.  —  Code  (1891),  c.  32. 
Wyoming.  —  Rev.  Stat.  (1887),  §  1433 
et  seq. 

1.  Bequisites  of  Complaint,  etc.  —  Oen* 
orally.  —  For  the  formal  parts  of  a  com- 
plaint, indictment  or  information  in 
any  particular  jurisdiction  consult  the 
titles  Criminal  Complaints,  vol.  5,  p. 
93b;  Indictments,  vol.  9,  p.  615;  In- 
formations IN  Criminal  Cases,  vol.  9,. 
p.  768. 

For  statutes  which  provide  a  punish- 
ment for  doing  business  without  a 
license  when  one  is  required  see,  gen- 
erally, the  list  of  statutes  supra,  note 
I,  p.  439,  and  also  the  following,  to 
wit: 

Alabama.  —  Crim.  Code  (1896),  ^ 
5468. 

Arizona.  —  Pen.  Code  (1897),  §  684. 

Idaho.  —  Rev.  Stat.  (1887),  §  6983. 

Iowa.  — Code  (1897),  §  5010. 

Michigan.  —  Comp.  Laws  (1897),  § 
3109. 

Montana.  —  Pen.  Code  (1895),  §  780. 

North  Carolina.  —  Code  (1883),  §  3704. 

Utah.  —  Rev.  Stat.  (1898),  §  4324. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  ^  731 1. 

Bight  to  Levy  Tax.  —  Where  a  com- 
plaint stated  that  a  license  tax  was 
levied  by  the  mayor  and  council  of  the 
city  in  which  it  was  brought,  it  was 
held  not  necessary  to  allege  that  they 
had  a  right  to  levy  the  tax,  that  ques- 
tion being  one  of  law  and  not  of  fact. 
Kansas  v.  Johnson,  78  Mo.  661. 

Tax  Duly  Levied. —  An  averment  that 
a  license  tax  was  "  duly  levied  "  is  suffi- 
cient to  allow  the  introduction  in  evi- 
dence of  the  ordinance  by  reason  of 
which  the  tax  was  levied.  Such  an 
averment  in  fact  pleads  the  substance 
of  the  ordinance.  Kansas  v.  Johnson, 
78  Mo.  661. 

Failure  to  Pay  License  Tax  must  be  Al- 
leged.—  In  the  case  of  District  of  Colum- 
bia V.  Nau,  20  D.  C.  547,  an  informa- 
tion was  filed  against  the  defendant  for 
engaging  in  a  certain  business  without 
having  obtained  a  license  so  to  do,  con- 
trary to  certain  acts  providing  for  a 
license.  The  information  was  held  de- 
fective, on  the  ground  that  it  nowhere 
alleged  that  there  was  a  failure  to  pay 
the  tax.  The  court  said:  "  It  may  be 
that,  notwithstanding  defendant  had 
not  received  his  license,  he  may  have 
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a.  For  Failure  to  Take  Out  License. 


paid  his  tax,  and  it  is  the  failure  to 
pay  the  tax  that  is  made  the  subject 
of  prosecution  by  this  act."  See  fur- 
ther, to  the  effect  that  there  must  be  an 
allegation  that  defendant  did  not  have 
a  license,  Merritt  v.  State,  59  Ala.  46; 
Koopman  v.  State,  61  Ala.  70;  Noland 
V.  Wickham,  9  Ala.  169;  Com.  v.  Smith, 
6  Bush  (Ky.)  303;  Mork  v.  Com.,  6 
Bush  (Ky.)  397- 

Amount  of  Taxes  Due.  —  In  Sheffield  v. 
State,  14  Tex.  App.  238,  because  of  a 
statute  providing  that  any  person  pur- 
suing any  occupation,  calling  or  pro- 
fession without  first  obtaining  a  license 
shall  be  fined  in  a  sum  not  less  than  the 
amount  of  the  taxes  so  due,  etc.,  it  was 
held  that  the  indictment  must  allege 
the  amount  of  taxes  due.  And  see 
Crews  V.  State,  10  Tex.  App.  292, 
which  also  decided  that  an  indictment 
or  information  must  show  whether  the 
tax  was  a  county  or  state  one,  and  if 
the  former  a  levy  by  the  commissioners. 

Dealing  as  a  Merchant. —  In  State  v. 
Cox,  32  Mo.  566,  it  was  held  that  "the 
essence  of  the  offense  is  the  dealing  as 
a  merchant  without  a  license.  The 
single  act  of  selling  one  or  more  arti- 
cles would  not  constitute  an  offense, 
and  if  the  sale  of  a  specific  article  were 
charged  it  would  be  necessary  also  to 
charge  that  the  defendant  did  deal  as  a 
merchant."  See  also  State  v.  Jacobs, 
38  Mo.  379. 

Price  of  Merchandise  Sold.  —  In  State  v. 
Miller,  24  Mo.  532,  it  was  held  that  an 
indictment  which  omitted  to  state  the 
price  of  the  merchandise  sold  was  not 
defective. 

For  Profit  or  On  Conunission.  —  An  in- 
formation based  upon  a  statute  which 
provided  that  no  person  should  sell 
certain  personal  property  "  for  profit  or 
on  commission  or  for  other  compensa- 
tion," without  a  license,  was  held  de- 
fective for  failing  to  state  that  the 
defendant  sold  "for  profit  or  on  com- 
mission or  for  other  compensation." 
Cousins  V.  Com.,  19  Gratt.  (Va.)  807. 

Failure  to  State  to  Whom  Sold.  —  In 
State  V.  Miller,  24  Mo.  532,  it  was  held 
that  an  indictment  which  failed  to  state 
the  person  to  whom  the  merchandise 
was  sold  was  not  defective. 

Second-hand  Goods.  —  Under  an  ordi- 
nance providing  that  dealers  in  second- 
hand goods  should  be  licensed,  there 
was  a  complaint  against  the  defendant 
which   charged    that   he    '*  unlawfully 


and  wrongfully  engaged  in  the  busi- 
ness and  occupation  of  a  dealer  in 
second-hand  goods,  to  wit,  second- 
hand furniture,  carpets  and  stoves,  and 
divers  other  articles  and  things."  It 
was  held  by  the  court  that  "  second- 
hand goods"  was  broad  enough  to  in- 
clude "second-hand  furniture."  Also 
that  the  clause  "other  articles  and 
things,"  was  void  for  uncertainty. 
State  V.  Segel,  60  Minn.  507. 

Specific  Sales.  —  A  complaint  based 
upon  an  ordinance  that  every  person 
or  firm  who  keeps  for  sale,  at  retail, 
cigars,  cigarettes,  tobacco,  soda  water, 
mineral  waters  and  other  like  drinks 
of  various  kinds,  to  be  drank  upon  the 
premises,  shall  pay  a  license,  need  not 
allege  specific  sales  or  that  soda  water 
or  other  like  liquors  were  drank  upon 
the  premises.  Deadwood  v.  Allen,  8 
S.  Dak.  618. 

Time  When  Carried  On.  —  Under  a 
statute  which  made  penal  the  engaging 
in  or  carrying  on  of  certain  occupations 
after  the  fifteenth  of  January  in  any 
year  without  a  license,  it  was  held  un- 
necessary to  aver  in  the  indictment 
that  the  business  alleged  to  have  been 
carried  on  by  defendant  was  engaged 
in  or  carried  on  since  the  fifteenth  of 
January.  If  the  offense  was  committed 
before  that  date,  in  a  year  the  defend- 
ant had  license  to  engage  in  the  busi- 
ness, that  was  defensive  matter  to  be 
pleaded  and  proved.  But  where  the 
statute  is  a  new  one,  creating  the  of- 
fense within  twelve  months  before  the 
indictment  was  found,  time  is  an  in- 
gredient of  the  offense,  and  must  be 
alleged.     Dentler  v.  State,  112  Ala.  70. 

Where  a  complaint  charged  a  viola- 
tion of  an  ordinance  "  on  the  first  day 
of  December,  ^^Q'f,  and  on  divers  and 
sundry  other  days  during  said  month 
of  Deceinber,  iSg^,"  it  was  held  that  the 
phrase  "  divers  and  sundry  other  days  " 
might  be  properly  rejected  as  surplus- 
age. Deadwood  v.  Allen,  8  S.  Dak. 
'618. 

To  Whom  Penalty  Goes.  —  When  pen- 
alty for  not  taking  out  a  license  goes 
to  the  prosecutor  or  to  some  other  per- 
son or  persons  of  whose  existence  and 
identity  the  court  cannot  take  judicial 
notice,  indictment  must  show  to  whom 
penalty  is  to  go,  but  when  penalty  goes 
to  the  town  in  which  the  offense  is 
committed,  and  the  appropriation  is 
made  by  a  public  statute  of  which  the 
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(1)  To  Carry  on  Business. 
(a)  In  General. 

Form  No.  13039. 

(Ala.  Crim.  Code  (1896).  §  4923,  No.  44.)> 

(^Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  /okn 
Doe  engaged  in  or  carried  on  the  business  of  {Here  state  kind  of  business') 
without  a  license,  and  contrary  to  law,  against  {concluding  as  in  Form 
No.  10680). 

Form  No.  13040.* 

{Commencing  as  in  Form  No.  10686,  and  continuing  down  to  *)  did 
then  and  there,  of  his  own  proper  authority,  unlawfully  engage  in  the 
business  of  buying  and  selling  goods  by  samples  without  having 
first  obtained  a  proper  license  therefor  from  the  clerk  of  the  peace 
of  his  county,  according  to  law,  against  {concluding  as  in  Form  No. 
10686). 

Form  No.  i  3  o  4  i . 

(Precedent  in  State  v.  Jacobs,  38  Mo.  379.)* 

[{Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)]*  did 
then  and  there  sell  divers  goods,  wares  and  merchandise,  to  wit,  one 
black  coat,  to  John  H.  Lee,  for  the  sum  of  six  dollars,  without  then 
and  there  having  a  merchant's  license  or  any  other  legal  authority 
therefor  [contrary  to  the  form  {concluding  as  in  Form  No.  10103).^ 

court  can  take  judicial  notice,  and  the  stand  and  place,  occupied  by  him  for 

indictment  gives  the  name  of  the  town  that  purpose,  various  articles  of  goods, 

in  which  the    oflfense    was  committed,  wares  and  merchandise,  and  drugs  and 

the   above    fact   need    not   be   shown,  medicines,  the  names  of  which  are  un- 

State  V.  Johnson,  65  Me.  362.  known    to  such  grand  jurors,  without 

Precedents.  —  In    Bozeman    v.  Cad-  having  any  license  or  legal  authority 

well,     14    Mont.    480,    the    complaint,  whatever  to  sell  the  same,  contrary  to 

which   was   filed   in    the    police    court  the  statute,"  etc. 

of  said  city,  and   was    held    sufficient  See  also  forms  in   Perkins  v.  State, 

on    demurrer,     charged:     "That    one  50  Ala.  154;  State  f.  Miller,  24  Mo.  532: 

E.  P.    Cadwell,   from    the  Jirst  day  of  State  v.  Willis,  37  Mo.  192. 

August,    iSg2,     until    the     twenty-sixth  1.  Alabama.  —  Crim.   Code  (1896),   § 

day  of  April,  iSgj,  at   the  city  of  Boze-  5467. 

man,    in    the  county  of    Gallatin,  state  See,    generally,    supra,    note    I,    p. 

of  Montana,  and  within  the   corporate  440. 

limits  of  said  city  of  5ozi?/«««,  did  there  2.  Delaware. — Rev.    Stat.   (1893),  p. 

and  then   transact  and  engage  in  the  56,  c.  117,  §4. 

business  or  profession  of  a  lawyer  with-  See,  generally,  supra,  note  1,  p.  440. 
out  first  obtaining  a  license  from  said  3.  This  indictment  was  held  good, 
city  therefor,  and  for  which  professional  The  court  said:  "It  is  true  there  is 
business  a  license  was  and  is  required  *  but  one  single  act  of  selling  alleged 
by  subdivision  five  of  section  one  of  in  the  indictment;  and  if  that  were  the 
Ordinance  No.  86  of  said  city,  entitled  only  averment  it  would  be  fatal.  But 
'  Concerning  Licenses,'  and  passed  the  gravamen  of  the  ofifense  is  the  deal- 
August  27,  i8gi,  in  violation  of  section  ing  as  a  merchant  without  a  license,  and 
one  of  ordinance  86  of  said  city  of  Boze-  that  is  sufficiently  charged."  See  Mo. 
man,  entitled  '  Concerning  Licenses;'  Rev.  Stat.  (1889),  §  6894  et  se^.,  and 
wherefore,"  etc.  generally,  supra,  note  i,  p.  440. 

In  State  v.  Cox,  32  Mo.  566,  the  in-  4.  The  matter  enclosed  by  and  to  be 

dictment  charged    that   defendant   did  supplied   within   [  ]  will  not  be  found 

"unlawfully  sell    at   a   certain   store,  in  the  reported  case. 
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Form  No.  13042.' 

{Commencing  as  in  Form  No.  10711,  and  continuing  down  to  *)  did 
unlawfully  engage  in  the  trade  (or  profession)  of  {Here  state  trade  or 
profession)^  which  said  trade  (or  profession)  is  taxed  by  law,  by  then 
and  there  {Here  state  the  acts  done  by  defendant  and  constituting  the 
practice),  without  having  first  paid  the  tax  and  obtained  a  license  as 
required  by  law,  against  the  form  of  {concluding  as  in  Form  10711\ 

Form  No.  13043. 

(Precedent  in  Cousins  v-.  Com.,  19  Gratt.  (Va.)  807.) 

[{Commencing  as  in  Form  No.  108^.1)  that  William  B.  Whitesides, 
John  Cousins  and  Lee  Sammons,  late  of  said  county  of  Franklin  and 
commonwealth  of  Virginia  aforesaid,  j'(?^w^«,  on  the  twenty-sixth  day 
of  August,  i85^,]2  at  Bethel church'va  the  said  county  of  Franklin,  did 
sell  goods,  wares  and  merchandise  [for  profit  or  on  commission,  or  for 
other  compensation]^  without  having  obtained  the  license  required 
by  law  therefor,  against  the  peace  [{concluding  as  in  Form  No. 
108U).Y 

{b)  Keeping  Billiard  Table. 

Form  No.  13044. 

(Precedent  in  Clark  v.  State,  49  Ala.  37.)* 

[{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Clark,'^  being  engaged  in  a  business  of  keeping  a  billiard-table,  did 
keep  a  billiard-table  without  license,  and  contrary  to  law,  against 
^concluding  as  in  Form  No.  10680).']^ 

{c)  Practicing  Dentistry.  * 

Form  No.  13045. 

(Precedent  in  Nicholson  v.  State,  100  Ala.  133.)' 

[{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  James 
NicholsoTi]^  did  engage  in  the  business  of  practicing  dentistry,  without 
having  obtained  a  license  from  the  board  of  dental  examiners  in  the 
State  of  Alabama,  and  contrary  to  law,  against  [{concluding  as  in 
Form  No.  10680).]^ 


1.  North   Carolina.  —  Code  (1883),  §  commission  or  for  other  compensation 
3704.  any  personal  property,  etc. 

See,  generally,  supra,  note  i,  p.  440.  4.  The  objections  of  the  defendant  re- 

2.  The  matter  enclosed  by  and  to  be  lated  to  evidence  and  not  to  the  suffi- 
suppHed  within  [  ]  will  not  be  found  ciency  of  this  indictment. 

in  the  reported  case.  See,  generally,  supra,  note  i,  p.  440. 

3.  The  words   enclosed  by  [  ]    have  5.  Consult   also  the  title    DENTISTS, 
been   inserted   to  make   sufficient  this  vol.  6,  p.  472. 

form,  which  was  held  by  the  court  to  6.  Ala.  Civ.  Code  (1896),  §  1450, 
be  insufficient  on  account  of  their  makes  unlawful  the  practice  of  den- 
absence,  the  statute  upon  which  the  tistry  without  a  license  from  the  board 
form  was  based  providing  that  no  of  dental  examiners, 
person  should,  without  a  license  au-  See,  generally,  supra,  note  i,  p. 
thorized  by  law,   sell  for  profit  or  on  440. 
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(</)  Promoting  Public  Exhibition. 

Form  No.  13046. 
(Precedent  in  Com.  v.  Twitchell,  4  Cush.  (Mass.)  74.)' 

[{Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *')J* 
did  set  up  and  promote  a  certain  exhibition  and  public  show,  to  which 
said  exhibition  and  show  admission  was  obtained  upon  payment  of 
money,  to  wit,  the  payment  of  twelve  and  a  half  cents,  as  said  fee  of 
admission,  which  said  exhibition  and  show  was  an  exhibition  which 
purported  to  be  an  exhibition  of  the  ventriloquial  powers  of  a  certain 
Mr,  Wright,  in  which  the  said  Mr.  Wright  should  go  through  the 
whole  of  his  wonderful  performances,  which  have  astonished  thou- 
sands of  spectators,  the  whole  to  conclude  with  the  laughable  farce 
of  Freaks  of  Fancy,  Punch  and  Judy  ^  being  ten  mechanical  automaton 
figures,  representing  nine  voices;  without  being  first  duly  licensed 
therefor,  according  to  law :  And  the  said  Otis  Twitchell  did  then  and 
there  admit  divers  citizens  of  this  commonwealth,  for  a  certain  sum 
of  money,  to  wit,  the  sum  of  twelve  and  a  half  cents,  paid  by  each  of 
said  citizens,  to  him  the  said  Otis  Twitchell,  to  witness  the  said 
exhibition  and  show,  to  the  great  encouragement  of  dissipation  and 
idleness,  against  the  peace  of  the  commonwealth  aforesaid,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided. 

\{Signature  and  indorsements  as  in  Form  No.  10699.^^^ 

(e)  Publishing  Newspaper. 

Form  No.  13047. 
(Precedent  in  Information  Against  Oliver,  2i  S.  Car.  319.)* 

State  of  South  Carolina,  ) 

County  of  Charleston,       >  In  the  City  Court. 

City  of  Charleston.  ) 

At  a  stated  term  of  the  City  Court  of  the  city  of  Charleston,  for  the 
city  of  Charleston,  begun  and  holden  on  the  first  Monday  oi  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-two, 
Geo.  D.  Bryan,  corporation  counsel  for  the  city  of  Charleston,  comes 
into  court  here,  and  upon  his  oath  of  office,  gives  said  court  to 
understand  and  be  informed,  that  W.  J.  Oliver,  late  of  the  city  of 
Charleston^  state  aforesaid,  on  the  28th  day  of  February,  in  the  year 

1.  The  defendant  was  convicted  un-  it  is  not  necessary  to  allege  it  to  have 
der  this  indictment,  the  court  holding  been  unlawfully  done,  unless  it  be  part 
that  the  indictment  was  not  bad  for  of  the  description  of  the  offense  as  de- 
duplicity  and  that  the  allegation  that  fined  by  statute. 

the  defendant  set  up  and  promoted  a  See  Mass.  Pub.  Stat.  (1882),  c.  102,  § 

certain  exhibition    without  first   being  115  et  seq.,  and,   generally,  supra,  note 

duly  licensed  therefor,  and  contrary  to  i,  p.  440. 

the    form    of   the  statute,    sufficiently  2.  The  matter  to  be  supplied  within 

showed  that  the  exhibition  was  unlaw-  [  ]  will  not  be  found  in  the  reported 

ful  and  was  unlawfully  set  up  and  pro-  case. 

fnoted,  without  an  express  allegation  3.  This  information   was  held  suffi- 

that  it  was  so.     When  the   fact  laid  in  cient  by  the  court. 

an  indictment  appears  to  be  unlawful,  See,  generally,  supra,  note  i,  p.  440. 
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of  our  Lord  one  thousand  eight  hundred  and  eighty-two,  and  on  divers 
other  days  in  said  year  at  Charleston,  in  said  state  of  South  Carolina^ 
and  within  the  jurisdiction  of  this  court,  was  the  publisher  of  a  news- 
paper worked  by  hand,  and  unlawfully  did  carry  on  the  business  of 
publishing  a  newspaper  worked  by  hand  without  having  paid  the 
license  tax  therefor,  imposed  by  the  ordinance  of  the  city  of  Charles- 
ton, entitled  "An  ordinance  to  regulate  licenses  for  the  year  1882," 
ratified  the  27th  of  December,  a.  d.  1881,  as  in  that  behalf  required 
by  the  said  ordinance,  contrary  to  the  said  ordinance,  and  against 
the  peace  and  dignity  of  the  state  of  South  Carolina. 

G.  D.  Bryan, 
Corporation  Counsel  City  of  Charleston. 
(J^ndorsement.y- 

(_/)  Retailing  Certain  Commodities, 
aa.  Cigarettes. 

Form  No.  i  304  8. 

(Precedent  in  In  Re  May,  82  Fed.  Rep.  423.)' 

(  Title  of  cause  and  venue  as  in  Form  No.  6686. ) 

Personally  appeared  before  me  this  day  George  L.  Cressap,  who, 
being  first  duly  sworn,  complains  and  says  that  one  Robert  D.  May 
did,  on  the  Sd  day  oi  June,  a.  d.  i8P7,  at  Lewis  and  Clarke  county, 
state  of  Montana,  with  force  and  arms,  wrongfully,  willfully,  and 
unlawfully  carry  on  and  transact  the  business  of  selling  cigarettes  at 
retail  and  as  a  retail  dealer  in  cigarettes,  for  the  transaction  and 
carrying  on  of  which  said  business  a  license  is  required  and  pre- 
scribed to  be  taken  out  and  procured  from  the  duly  elected,  qualified, 
and  acting  county  treasurer  of  said  Lewis  and  Clarke  county  by  the 
laws  of  the  state  of  Montana,  to  wit,  subdivision  fifteen  (15)  of  sec- 
tion 4064  of  the  Political  Code  of  the  said  state,  without  at  said  day 
have  taken  out  or  procured  the  said  license  so  prescribed  by  law  as 
aforesaid,  and  without  at  the  time  aforesaid  being  in  the  possession 
of  said  license  so  prescribed  by  law  for  the  carrying  on  and  transact- 
ing of  the  said  business;. all  of  which  is  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 

1.  The  indorsement   was   as   follows,  October  14,    i8<?^,    W.    Alston   Pringle, 

to  wit:  recorder." 

"  The  State  of  South  Caro-'^  2.  The  defendant  was  found  guilty  of 

Una,                                 lln  the  City  the  offense  charged,  and  fined.     Upon  a 

Charleston  County,            [      Court.  prayer  for  a  writ  of  habeas  corpus  to 

City  of  Charleston.            J  the  circuit  court  of  the  United  States, 

On   hearing  the  above  information,  on   the  ground  that  the  statute  upon 

and  on  motion  of  G.  D.  Bryan,  corpora-  which  it    was    based   was    unconstitu- 

tion  counsel,  tional,  as  being  in  contravention  of  that 

It  is  ordered.  That  the  same  be  filed  part  of  the  constitution  of  the  United 

and  the  case  fixed  for  trial  on  theyfrj/  States    which   gives    congress   control 

Monday  of  November,  A.   D.  i8<5l?,  at  lo  over  interstate    commerce,  the  statute 

o'clock  a.  m.,  and   that  a  copy  of  said  was  held  constitutional  and  the  prayer 

information  and  this  order  be  forthwith  was  denied. 

served    upon    the    said    W.J.    Oliver.  See,  generally,  supra,  note  i,  p.  440. 
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dignity  of  the  state  of  Montana.  Said  complainant,  therefore,  prays 
that  a  warrant  may  be  issued  for  the  arrest  of  the  said  Robert  D.  May^ 
and  that  he  may  be  dealt  with  according  to  law. 

George  L.  C res  sap. 
Subscribed  and  sworn  to  before  me  this  5^  day  oi  June,  iS97. 

John  Sieinmetz, 

Justice  of  the  Peace,  Helena  Township, 

Lewis  and  Clarke  County,  Montana. 

H.  Cigars  and  Soda  Water. 

Form  No.  13049. 

(Precedent  in  Dead  wood  v.  Allen,  8  S.  Dak.  619.)* 

[(Commencing  as  in  Form  No.  6699y\^  that  fames  IV.  Allen,  on  the 
1st  day  of  December,  i89^  [and  on  divers  and  sundry  other  days 
during  said  month  of  December,  iS^^J^  within  the  city  of  Deadwood, 
county  and  state  aforesaid,  then  and  there  being,  did  then  and  there 
keep  for  sale  at  retail  cigars,  cigarettes,  and  soda  water,  and  other 
like  drinks  of  various  kinds,  to  be  sold  to  the  general  public,  and  to 
be  drank  upon  the  premises,  without  having  first  obtained  a  license 
therefor,  as  required  by  law,  contrary  to  the  form,  force,  and  effect 
of  the  ordinance  of  the  city  of  Deadwood  in  such  case  made  and 
provided. 

[Wherefore  complainant  (concluding  as  in  Form  No.  GGSS)."]^ 

cc.  Playing  Cards. 

Form  No.  13050. 

(Precedent  in  Dentler  v.  State,  112  Ala.  71.)* 

\(Title  of  court  as  in  Form  No.  10680. )Y 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  Earnest  Dentler  engaged  in,  or  carried  on  the  business 
of  a  dealer  in  "  Playing  Cards,"  without  a  license,  and  contrary  to 
law,  against  the  peace  and  dignity  of  the  State  of  Alabama. 

\(Signature  and  indorsements  as  ifi  Form  No.  10680.)]^ 

(2)  On  Dog.« 

1,  This  complaint  was  framed  under  was  violated,  sufBciently  laid  the  venue, 

an  ordinance  of  the  city  of  Deadwood,  charged  the  offense  substantially  in  the 

which   provides   that  every  person  or  language  of  such  ordinance,  and  was 

firm  who  keeps  for  sale  at  retail,  in  the  therefore  sufficient. 

city   of    Deadwood,   cigars,    cigarettes.  See,  generally,  supra,  note  t,  p.  440. 

tobacco,    soda    water,    mineral    waters  2.  The  matter  enclosed  by  and  to  be 

and  other  like  drinks  of  various  kinds,  supplied  within  [  ]  will  not  be  found  in 

to  be  drank  upon  the  premises,  shall  the  reported  case. 

pay  a  license,  and  for  a  violation  of  such  3.  It  was  held  that  the  words  enclosed 

ordinance  shall,  upon  conviction,  pay  by  [  ]  might  be  rejected  as  surplusage, 

a  fine  of  not  less  than   ten  dollars  nor  4.  See,    generally,  supra,   note   r,  p. 

more    than    one   hundred   dollars.     It  440. 

was   held  that  the  complaint  stated  a  6.  For  statutes  relating  to  the  licens- 

day  certain  upon  which   the  ordinance  ing  of  dogs   see,  generally,  the  list  of 
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Form  No.  13051 . 
(Precedent  in  Com.  v.  Palmer,  134  Mass.  537.)' 

[(Commencing  as  in  Form  No.  6681)^  did  keep  and  maintain  a  cer- 
tain female  dog,  without  said  dog  being  then  and  there  registered  and 
licensed  according  to  law,  said  dog  being  then  and  there  a  dog  more 
than  three  months  old,  [against  {concluding  as  in  Form  No.  665i).]2 

b.  For  Unlawfully  Issuing  License.  ' 

Form  No.  13052. 

(Precedent  in  People  v.  De  La  Guerra,  31  Cal.  460.)' 

[{Commencing  as  in  Form  No.  10683)]^  had  in  his  possession,  with 
intent  to  circulate,  and  did  actually  put  in  circulation  and  issue  to 
one  y.  B.  Areola  a  certain  paper  writing,  purporting  and  being  under- 
stood to  operate  as  a  license  to  retail  liquors  from  the  said  ^Sth  day 
oi  January.,  1866,  to  the  25lh  day  of  April,  1866,  and  did  actually 
receive  the  sum  of  sixteen  dollars  in  gold  and  silver  coin  of  the  United 
States  therefor,  [although  said  paper  writing  was  not  a  license  author- 
ized by  law  to  be  issued  by  the  defendant  as  tax  collector  of  said 
county,  and  was  not  furnished  by  the  comptroller  of  state  or  county 
auditor,  contrary  to  (concluding  as  in  Form  No.  10683).]^ 

2.  Warrant  of  Arrest. 

Form  No.  13053. 

(Precedent  in  Territory  v.  Ortiz,  i  N.  Mex.  7.)* 

Territory  of  New  Mexico,  County  of  Santa  Fe. 

Territory  of  New  Mexico  to  the  sheriff  of  the  county  of  Santa  Fe^ 
greeting: 
Whereas  complaint  has  this  day  been  made  by  the  sheriff  of  said 
county  to  me,  Tomas  Ortiz,  prefect  and  probate  judge  of  said  county, 

statutes  cited  supra,  note  i,  p.  439,  and  one  offense  was  charged.     On  appeal, 

also  the  following,  to  wit:  the  judgment  of  the  lower  court  was 

Connecticut.  —  Gen.     Stat.    (1888),    j^  reversed. 

3746  ^^j^^.;  Laws  (1897),  c.  166.  The  indictment  is  drawn  under  Cal. 

Idaho.  — Laws  (1893),  p.  114,  §10.  Pen.  Code  (1897).  §432,  which  provides 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  that  "  every  person  who  has  in  hispos- 

102,   §  80;   Stat.    (1884),    c.    185;    Stat,  session,  with  intent  to  circulate  or  sell 

(1885),  c.  292;  Stat.  (1887),  c.  307.  any  blank  licenses  or  poll-tax  receipts 

New  Hampshire.  —  Pub.  Stat.  (1891),  other    than    those    furnished    by    the 

c.  118,  ^  6  et  seq.  comptroller  of  state  or  county  auditor, 

New  Jersey,  —  Gen.    Stat.    (1895),    p.  is  guilty  of  felony."     See  also  the  fol- 

2237,  §  533  et seq.\  Laws  (1896),  c.  156.  lowing  statutes,  to  wit: 

Vermont.  — 'iX'SiX..  (1894),  g  4821  et  seq.  Idaho.  —  Rev.  Stat.  (1887),  §6981. 

Wisconsin. — Stat.    (1898),   §925-52,  Montana. —  Pen.  Code  (1895),  §  778. 

subs.  18.  4.  Betum  of  sheriflf  was  as  follows,  to 

1.  This  form  was  not  objected  to.  wit: 

2.  The  matter  enclosed  by  and  to  be  "  Executed  the  within  by  arresting 
supplied  between  [  ]  will  not  be  found  in  and  bringing  to  court  the  body  oi  James 
the  reported  case.  J.   Webb;    William   Messervy   not  to  be 

3.  A  demurrer  to  this  indictment  was  found.     October  z,  185/. 
sustained  on  the  ground  that  more  than  R.  M.  Stephens,  Sheriff." 
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that  William  S.  Messervy  zxidi  James  J.  Webb,  trading  and  doing  busi- 
ness under  the  firm  and  style  of  Messervy  6^  Webb,  did  at  the  county 
of  Santa  Fe  aforesaid,  from  the  twenty-fifth  day  oi  June,  a.  d.  i85i, 
to  the  second  dsiy  of  October,  a.  d.  i2>51,  deal  as  merchants  without  a 
license  first  obtained,  according  to  law,  you  are,  therefore,  hereby 
commanded  to  arrest  the  said  William  S.  Messervy  and  the  said  James 
J.  Webb,  and  forthwith  bring  them,  or  either  of  them,  before  me, 
Tomas  Ortiz,  prefect  and  probate  judge  of  said  county,  at  the  court- 
house of  said  county,  to  answer  to  the  complaint  of  the  territory  of 
New  Mexico  upon  a  charge  of  having  dealt  as  merchants  without  a 
license  first  obtained,  according  to  law. 

In  testimony  whereof,  I,  Tomas  Ortiz,  prefect  and  probate  judge, 
have  hereunto  set  my  hand  and  affixed  my  seal  this  second  day  of 
October.  i851. 

(seal)  Tomas  Ortiz,  Prefect. 

Territory  of  New  Mexico,  County  of  Santa  Fe. 

In  witness  whereof,  I,  James  M.  Giddings,  clerk  of  said  court,  have 
hereunto  set  my  hand  and  affixed  my  private  seal,  there  being  no 
seal  of  office  provided,  the  day  and  year  above  written, 

(seal)  J.  M.  Giddings, 

Clerk  of  the  Prefect  and  Probate  Court. 

II.  CIVIL  ACTION. 

1.  Complaint,  Declaration  or  Petition.^ 

a.  To  Recover  License  Tax. 

(1)  In  General.2 

Form  No.  13054. 

(Precedent  in  Anniston  v.  Southern  R.  Co.,  ii2  Ala.  558.)' 

\{Title  of  court  and  cause  as  in  Fort7i  No.  JPO/.)]* 

The  plaintiff,  a  municipal  corporation,  under  the  laws  of  the  State 
of  Alabama,  claims  of  the  defendant,  the  Southern  Railway  Company, 
a  corporation,  the  sum  of  two  hundred  doWsn's,  for  the  privilege  or 
license    for    engaging  in   the  business,    in   the  city  of  Anniston,   of 

1.  For  the  formal  parts  of  a  complaint,  corporation  having  a  place  of  business 
declaration  or  petition  in  any  particu-  in  the  said  City  of  Eufaula,  did  then 
lar  jurisdiction  consult  the  titles  Com-  and  there,  as  such  agent,  engage  in  the 
PLAINTS,  vol.  4,  p.  1019;  Declarations,  business  and  occupation  of  transmitting 
vol.  6,  p.  244.  telegrams  from   and   to   points    within 

For  statutes  see  supra,  note  i,  p.  439.  the  State  of  Alabama,  and  between  the 

2.  Precedent.  —  In  Moore  v.  Eufaula,  private  individuals  of  the  State  of  Ala- 
97  Ala.  670,  a  complaint  based  upon  an  bama  and  others  within  said  State,"  etc., 
ordinance  of  the  city  of  Eufaula  requir-  was  held  sufficient  and  not  based  upon 
ing  "  each  and  every  person  or  com-  an  ordinance  in  conflict  with  the  Inter- 
pany  engaging  in  the  business  of  send-  state  Commerce  law. 

ing  and  receiving  telegraph  messages  3.  This  form  was  objected  to  on  de- 

to  and  from   points  within  the  State  of  murrer,  which  was  sustained  in  the  city 

Alabama,  and  keeping  an  office  or  place  court,   but  judgment  was   reversed  in 

of  business  in  this  City  of  Eufaula  to  the  supreme  court. 

pay  a  license  tax,"  which  avers  that  the  4.  The  matter  to  be  supplied  within 

defendant,  "as  managing  agent  of  the  [  ]  will  not  be  found  in  the  reported. 

IVestern    Union    Telegraph   Company,   a  case. 
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operating  its  main  line  of  railroads,  viz.,  a  railroad  formerly  known 
as  the  East  Tennessee,  Virginia  c^*  Georgia  Railroad,  and  a  railroad 
formerly  known  as  the  Georgia  Pacific  Railroad,  both  being  main 
lines  now  and  before  the  commencement  of  this  suit,  being  operated 
as  and  by  the  Southern  Railway  Company,  for  the  transportation  of 
freights  and  passengers,  one  or  both,  to  and  from  the  city  of  Annis- 
ton,  to  and  from  other  points  within  the  State  of  Alabama,  and  keep- 
ing an  office  or  place  of  business  in  the  city  of  Anniston. 

Plaintiff  avers  that  on  the  loth  day  of  May,  1895,  the  city  council 
of  Anniston  adopted  an  ordinance.  No.  40,  and  the  same  was  approved 
on  said  date,  by  F.  M.  Hight,  the  mayor,  and  attested  by  Geo.  T.  Ander- 
son, the  clerk  of  said  city,  said  ordinance  being  in  the  following  words: 
(^Here  is  set  out  the  ordinance  passed  by  the  city  council  of  Anniston)}- 
And  the  plaintiff  avers  that  the  said  defendant,  since  the  passage  of 
said  ordinance  by  the  city  council  of  Anniston,  and  before  the  institu- 
tion of  this  suit,  viz.,  on  the  20th  day  of  May,  iS95,  and  up  to  this 
date,  the  said  defendant  did,  in  the  city  of  Anniston,  engage  in  the 
business  of  operating  railroads,  to-wit,  the  main  line  of  a  railroad 
formerly  known  as  the  East  Tennessee,  Virginia  df  Georgia  Railroad, 
and  the  main  line  of  a  railroad  formerly  known  as  the  Georgia  Pacific 
Railroad,  now  and  before  the  commencement  of  this  suit,  being 
operated  as  and  by  the  Southern  Railway  Company,  for  the  transpor- 
tation of  freights  and  passengers,  one  or  both,  to  and  from  the  city 
of  Anniston,  to  and  from  other  points  within  the  State  of  Alabama, 
and  that  said  Southern  Railway  Company,  during  said  time,  kept  an 
office  or  place  of  business  in  the  city  of  Annisto?t,  and  that  during 
said  period  the  Southern  Railway  Company  used  and  operated  two 
main  lines  as  aforesaid,  running  into  or  through  the  city  of  Anniston, 
and  that  said  defendant,  the  Southern  Railway  Company,  before  car- 
rying on  or  engaging  in  said  business  as  aforesaid,  neither  took  out 
nor  paid  for  a  license  therefor,  as  required  by  said  ordinance  as 
aforesaid.  Wherefore  plaintiff  claims  two  hundred  dollars  of  said 
defendant,  to-wit:  the  sum  oi  one  hundred  dio\\2iX's>  for  the  license  of 
the  main  line  formerly  known  as  the  East  Tennessee,  Virginia  &* 
Georgia  Railroad,  and  one  hundred  dollars  for  the  license  of  the  main 
line  formerly  known  as  the  Georgia  Pacific  Railroad,  aggregating 
two  hundred  dollars,  said  railroads  being  operated  by  the  defendant 
as  aforesaid  in  the  city  of  Anniston. 

\(^Signature  as  in  Form  No.  5901.^ 

1.  The  ordinance  provided:  "That  every  into  or  through  the  city  of  Anniston, 

person,  firm  or  corporation  engaged  in  and  before  engaging  in  or  carrying  on 

the  city  of  Anniston   in    the    business  such  business,  running  into  or  through 

of  operating  a  railroad  or  railroads,  for  the  city  of  Anniston,  and  before  engag- 

the  transportation  of  freights  and  pas-  ing  in  or  carrying  on  such  business, 

sengers,  one  or  beth.  to  and  from  the  shall  take  out  and  pay  for  a  license  for 

city  ofAnniston, to  and  from  other  points  the  carrying  on  of  such  business,  and 

within  the  State  of  Alabama,  and  keep-  no  license  under  this  ordinance  shall 

ing  an  office  or  place  of  business  in  the  be   issued    for  less  than  one  hundred 

city  of  Anniston,  shall  pay  an  annual  dollars." 

license  tax  of  one  hundred  dollars  for  2.  The  matter  to  be  supplied  within 

each  main  line  of  railroad  used  in  con-  [  ]  will   not  be  found  in  the  reported 

nection   with  such   business,   running  case. 
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(2)  And  Penalty. 

Form  No.  13055. 

(Precedent  in  Kansas  v.  Johnson,  78  Mo.  662.)' 

\The  City  of  Kansas  \  ^^^^^^  Abraham  Kent,  Justice  of  the  Peace  of 

^      .^•,  \  the  City  of  Kansas.^' 

Jervis  Johnson.       ) 

Plaintiff  states  that  on  \ht.  first  day  oi  January,  iS78,  and  for  more 

than  three  months  prior  thereto,  the  deiendunt,  Jervis  Johnson,  was 

carrying  on  business  as  a  merchant  in  the  City  of  Kansas  ;3  that  the 

said  city,  by  its  mayor  and  common  council,  duly  assessed  and  levied* 

on  the  wares  and  merchandise  of  said  defendant: 

A  Merchant's  License  Tax,  for  the  year  iS78,  of ^$4  00 

Interest  and  penalty  on  said  tax 18  72 

Attorney's  fee  for  Counselor 26  27 

Total $^77  99 

Which  said  tax,  interest,  penalty  and  costs  have  not  been  paid, 
and  for  which  plaintiff  asks  judgment. 

S.  P.  Twiss,  City  Counselor, 
Plaintiff's  Attorney. 


b.  To  Recover  Penalty.* 


1.  This  suit  was  held  not  to  be  one 
to  recover  a  tax  imposed  upon  the  de- 
fendant for  exercising  the  privilege  of 
selling  goods,  wares  and  merchandise 
as  a  merchant,  but  to  recover  a  tax  im- 
posed upon  the  goods  and  wares  of  the 
merchant,  or,  in  other  words,  to  recover 
a  personal  tax  on  the  goods  of  a  mer- 
chant as  distinguished  from  the  per- 
sonal tax  of  others,  and  so  regarding 
it  the  form  was  held  to  meet  the  re- 
quirements of  a  section  of  an  act  which 
provides  that,  under  statutes  for  the 
collection  of  taxes  on  personal  prop- 
erty, it  shall  be  sufficient  to  state  the 
amount  of  tax,  interest  and  costs  and 
penalty  claimed,  the  year  or  years  for 
which  it  was  levied,  the  owner  of  the 
personal  property,  and  that  the  tax  has 
not  been  paid. 

2.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 

3.  That  Defendant  was  Uerchant.  —  It 
was  held  not  necessary  to  aver  that  de- 
fendant was  a  merchant  during  the 
fiscal  year  of  1878,  on  the  ground  that 
the  act  upon  which  the  form  was  based 
provided  that  all  merchants  doing 
business  in  the  city  are  required  to 
furnish  a  true  statement  of  the  class, 
amount  and  value  of  all  goods,  wares 
and    merchandise    owned   or  kept   on 


hand  for  sale  by  such  merchant  at  any 
time  within  three  months  before  such 
first  day  of  January,  and  therefore  the 
liability  for  the  payment  of  the  tax  was 
made  to  depend  upon  the  fact  whether, 
on  the  first  day  of  January,  1878,  and 
at  any  time  within  three  months  before 
such  first  day  of  January,  1878,  the  de- 
fendant had  on  hand,  as  a  merchant, 
goods,  wares  and  merchandise,  and 
not  upon  the  fact  of  his  being  a  mer- 
chant during  the  fiscal  year  of  1878. 

4.  Right  to  LevyTax.  —  It  was  held 
not  necessary  to  allege  that  the  mayor 
and  council  had  a  right  to  levy  the  tax, 
on  the  ground  that  whether  or  not  they 
did  have  that  right  was  a  matter  of  law 
and  not  of  fact. 

5.  Prosecntion  Under  City  Ordinance  a 
Civil  Action.  —  It  was  held  in  St.  Louis 
V.  Weitzel,  130  Mo.  600  {infra.  Form 
No.  13056),  that  a  prosecution  under 
city  ordinance  is  but  a  civil  action,  but 
in  most  states  the  proceeding  is  a 
criminal  one. 

Precedent.  —  In  Chess  i*.  Birmingham, 
1  Grant's  Cas.  (Pa.)  438,  the  declaration 
made  in  former  parts  is  as  follows,  to 
wit: 

' '  The  burgess  and  town  council  of  the 
borough  of  Birmingham,  plaintiffs  above 
named,  by  R.  B.    Carnahan,  their  at- 
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torney,  complain  of  David  Chess,  Ji.  IV. 
Wilson,  and  Thompson  Hull,  partners, 
as  Chess,  Wilson  &*  Co.,  defendants 
above  named,  in  an  action  of  debt,  — 
for  that  whereas  by  a  law  of  the  general 
assembly  of  the  State  of  Pennsylvania, 
approved  the  21st  day  of  April,  a.  d. 
1856,  which  said  law  is  here  produced 
in  court,  it  is  enacted  '  That  the  bur- 
gess and  to-wn  council  of  the  borough 
of  Birmingham,  in  the  county  of 
Allegheny,  shall  have  full  power  and 
authority  to  ordain,  enact,  repeal  or 
amend  all  such  ordinances  or  by-laws 
of  said  borough,  as  to  them  may  appear 
proper  and  expedient,  requiring  under 
such  penalty  as  the  said  council  may 
direct,  the  owner  or  owners  of  all  car- 
riages, wagons,  carts,  drays  and  other 
vehicles  of  burden,  which  may  or  shall 
pass  over  the  paved  streets  or  alleys  of 
said  borough,  whether  such  owner  or 
owners  be  resident  or  non-resident 
within  said  borough,  where  such  ve- 
hicles may  be  used,  for  purposes  of 
business  in  the  borough  or  elsewhere, 
to  register  the  same  at  the  office  of  the 
burgess,  in  a  book  to  be  kept  for  that 
purpose,  and  to  pay  such  reasonable 
license  to  said  borough,  for  such  use  of 
said  streets  and  alleys,  as  tfie  council 
may  by  ordinance  order  and  direct. 
Provided,  that  nothing  hereinbefore 
contained,  shall  be  construed  to  au- 
thorize the  burgess  and  town  council 
aforesaid,  to  charge  a  license  on  the 
wagons  or  carriages  of  travellers, 
merely  passing  through  said  borough, 
nor  the  wagons  or  vehicles  of  farmers 
bringing  to  market  or  elsewhere  the 
produce  of  their  farms,  or  used  for  the 
accommodation  of  their  families.'  And 
whereas,  after  the  enactment  of  the 
said  law  of  the  general  assembly  afore- 
said, and  before  the  bringing  of  this 
suit,  to  wit,  on  the  joth  day  of  May, 
A.  D,  iSjd,  at  Birmingham,  in  the 
county  aforesaid,  the  said  plaintiffs,  the 
burgess  and  town  council  of  the  bor- 
ough of  Birmingham,  then  and  there 
did,  in  pursuance  of  said  law  of  the 
general  assembly  aforesaid,  ordain  and 
enact  an  ordinance  entitled  '  An  ordi- 
nance relative  to  the  license  of  car- 
riages, wagons,  carts,  drays,  and  other 
vehicles  in  the  borough  of  Birming- 
ham,' which  said  ordinance  is  here 
produced  in  court,  which  recites,  en- 
acts, and  ordains,  'That  the  owners  of 
all  wagons,  carriages,  carts,  drays, 
omnibuses,  hacks,  or  other  vehicles  of 
burden,  which  may  or  shall  pass  over 


the  paved  streets  or  alleys  of  said  bor- 
ough, whether  such  owner  be  resident 
or  non-resident  within  the  said  bor- 
ough where  such  vehicles  may  be  used 
for  purposes  of  business  in  the  borough 
or  elsewhere,  shall  cause  such  vehicle 
or  vehicles  to  be  registered  at  the  office 
of  the  burgess  of  said  borough,  in  a 
book  to  be  kept  for  that  purpose  by 
said  burgess,  and  shall  pay  to  the  street 
commissioner,  for  the  use  of  said  bor- 
ough, for  each  of  said  vehicles  drawn 
by  one  horse  the  sum  of  two  dollars;  for 
each  drawn  by  two  or  three  horses,  the 
sum  of  four  dollars,  for  each  drawn  by 
four  horses,  the  sum  of  five  dollars; 
and  for  each  drawn  by  five  or  more 
horses,  the  sum  of  seven  dollars;  which 
payment  and  registry  shall  be  made  on 
or  before  the  first  day  of  June  in  each 
year.  And  it  shall  be  the  duty  of  all 
persons  commencing  the  use  of  any  of 
the  aforesaid  vehicles,  after  the  regular 
time  of  registry  and  payment,  to  report 
the  same  to  the  street  commissioner, 
and  cause  the  same  to  be  registered  as 
aforesaid,  within  five  days  thereafter; 
and  they  shall  pay  in  proportion  for 
the  unexpired  term  of  the  current  year; 
and  to  each  and  every  person  who  shall 
make  payment,  as  aforesaid,  the  street 
commissioner  shall  give  a  certificate  of 
such  payment,  and  also  a  metallic 
plate,  containing  the  number  of  the 
vehicle,  for  the  year  for  which  it  is 
given,  which  plate  shall  be  fastened  to 
some  conspicuous  part  of  the  vehicle, 
and  duly  returned  to  the  street  com- 
missioner at  the  end  of  the  year  for 
which  it  is  given. 

Sec.  II.  That  each  and  every  person 
neglecting  or  refusing  to  comply  with 
the  provisions  of  this  ordinance,  shall 
forfeit  and  pay,  in  addition  to  the 
amount  before  specified,  the  sum  of 
five  dollars,  to  be  received  before  the 
burgess,  or  any  justice  oi  the  peace,  as 
other  fines  and  forfeitures  are  by  law 
collected. 

Sec.  III.  That  any  person  keeping  a 
livery  stable  within  the  borough,  may 
appear  before  the  council,  and  by  oath, 
or  otherwise,  certify  the  number  of  car- 
riages or  other  vehicles  he  may  have  in 
use,  upon  an  average  during  the  year, 
and  he  shall  be  required  to  pay  for  such 
number  and  kind  and  no  more. 

Sec.  IV.  That  nothing  herein  before 
contained  shall  be  construed  to  author- 
ize the  burgess  and  town  council  afore- 
said, to  charge  a  license  on  the  wagons 
or  other  vehicles  of  travellers,  merely 


451 


Volume  II. 


13056. 


LICENSES. 


13056. 


Form  No.  13056.' 

(Precedent  in  St.  Louis  v.  Weitzel,  130  Mo.  602.) 

City  of  St.  Louis,  November  15,  a.  d.  \B92. 
John  Weitzel  to  the  City  of  St.  Louis,  Dr. 

To  %^00  for  the  violation  of  an  ordinance  of  said  city,  entitled  "An 
ordinance  regulating  the  keeping,  storing  and  handling  and  licensing 
the  removal  of  garbage,  grease,  offal  and  other  refuse  matter  com- 
posed of  either  animal  or  vegetable  matter,  and  to  repeal  section  394, 
article  10,  chapter  14,  and  sections  507  and  514,  article  16,  chapter 
14,  of  the  Revised  Ordinances  of  1887,  and  prescribing  penalties  for 
the  violation  thereof,  and  fixing  a  license  tax  on  vehicles  used  for  the 
removal  of  garbage,"  being  Ordinance  No.  16,863,  approved  August 
12,  1892,  in  this,  to  wit:  And  it  is  further  charged  that  the  saidy^^« 
Weitzel  on  the  fifteenth  day  oi  November,  i893,  and  on  divers  other 
days  and  times  prior  thereto,  did  unlawfully  interfere  with,  remove, 
and  disturb  the  garbage,  offal,  and  other  liquid  substance  placed  in 
boxes,  barrels,  and  tubs  at  and  upon  the  premises  of  Frank  Nagel 
{southeast  corner  Sixth  and  St.  Charles  streets),  in  the  city  of  St.  Louis, 


passing  through  said  borough,  nor  the 
wagons  or  vehicles  of  farmers,  bringing 
to  market  or  elsewhere  the  produce  of 
their  farms,  or  used  for  the  accommo- 
dation of  their  families. 

Sec.  V.  That  this  ordinance  shall  go 
into  effect  on  the  first  day  of  June,  A.  D. 
1856,  and  that  the  ordinance  of  August 
5,  1852,  and  all  other  ordinances  hereby 
supplied,  be,  and  the  same  are  hereby 
repealed;'  of  which  said  ordinance,  and 
the  premises,  defendants  had  notice. 
And  the  plaintiff  further  says  that  said 
defendants  on  the  i6th  day  oi  June, 
JSj6,  and  after  the  making  of  said  ordi- 
nance, were  the  owners  of  t/ir^e  certain 
wagons,  (each  of  said  being  drawn  by 
one  horse,)  which  said  wagons  were  used 
in  carrying  and  hauling  merchandize, 
to  and  from  East  Birmingham,  and  the 
city  of  Pittsburgh,  and  so  being  the 
owners  of  said  wagons,  on  the  day  last 
aforesaid,  the  said  defendants  caused 
the  said  wagons  to  be  driven,  hauled 
and  used,  and  passed  over  the  paved 
streets  of  said  borough  oi  Birmingham, 
and  neglected  and  refused  to  pay  to  the 
said  plaintiff,  the  sum  of  ttvo  dollars  for 
each  wagon,  so  using  the  paved  streets 
of  said  borough,  and  neglected  and  re- 
fused to  cause  said  vehicles  to  be  regis- 
tered at  the  office  of  the  burgess  of  said 
borough,  in  a  book  which  was,  and  is 
kept  for  that  purpose  by  said  burgess, 
as  they  were  required  by  said  ordinance 
to  do;  and  by  means  thereof,  and  by 
virtue  of  said  ordinance,  they,  the  said 
defendants,  after    the   making  of  the 


ordinance,  to  wit,  on  the  day  last  men- 
tioned, became,  and  were  liable  to  pay, 
and  ought  to  have  paid  the  said  plain- 
tiffs a  large  sum  of  money,  to  wit,  the 
sum  of  eleven  dollars,  whereby,  and  by 
reason  of  said  neglects  and  refusals  by 
said  defendants,  the  said  plaintiff  hath 
sustained  damage  to  the  amount  of 
fifty  dollars,  and  therefore  brings 
suit." 

Judgment  was  entered  against  the  de- 
fendants for  the  sum  of  eleven  dollars 
and  costs,  and  this  judgment  was  af- 
firmed in  the  supreme  court.  This 
form,  which  is  a  common-law  action  of 
debt,  would  not  be  good  in  Pennsyl- 
vania to-day,  the  statutes  having  abol- 
ished the  common-law  action  and 
substituted  one  form  of  action  called 
an  action  of  assumpsit.  It  is  good, 
however,  in  those  states  where  common- 
law  forms  still  exist. 

1.  This  complaint  was  held  sufficient, 
the  act  complained  of  being  described  in 
the  language  of  the  ordinance.  It  was 
also  held  that  the  complaint  being  civil, 
it  was  not  to  be  scanned  with  so  keen 
an  eye  as  would  be  necessary  were 
the  proceeding  strictly  criminal  in  its 
nature;  so  that  it  was  not  necessary  to 
recite  in  the  complaint  the  particular 
section  of  the  ordinance  alleged  to  have 
been  violated  or  from  which  hotel  gar- 
bage was  hauled,  or  whether  defend- 
ant used  a  wagon  or  cart.  An  objec- 
tion by  the  defendant  that  the  complaint 
was  bad  for  duplicity  was  not  consid- 
ered because  not  properly  taken. 
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contrary  to  the  ordinances  of  said  city  in  such  case  made  and  pro- 
vided. And  it  is  further  charged  that  the  sdix^  John  Weitzel  on  the 
fifteenth  day  oi  November,  i892,  and  on  divers  other  days  and  times 
prior  thereto,  did  haul  and  remove  garbage  and  offal  from  hotels, 
dwelling  houses,  boarding  houses,  restaurants,  and  tenement  houses, 
in  the  city  of  St.  Louis,  without  first  having  obtained  a  license  from 
said  city  therefor;  and  did  haul  said  garbage  and  offal,  for  the  pur- 
pose of  being  used  as  food  for  animals  located  within  the  limits  of 
the  city  of  St.  Lout's;  and  did  haul  said  garbage  and  offal  to  render- 
ing and  converting  establishments  which  are  conducted  in  an  offen- 
sive manner,  and  injurious  to  the  health  of  the  citizens  oi  St.  Lout's, 
and  which  are  under  condemnation  by  the  board  of  health  of  the  city 
of  ^/.  Lout's,  and  which  have  not  .complied  with  all  the  provisions  of 
the  ordinances  governing  the  establishment,  erection,  and  mainte- 
nance of  rendering  factories,  contrary  to  the  ordinances  of  the  city 
of  St.  Lout's  in  such  cases  made  and  provided.  And  it  is  further 
charged  the  sa.id  John  Weitzel,  on  the  fifteenth  day  oi  November,  iS92, 
and  on  divers  other  days  and  times  prior  thereto,  did  use  a  cart, 
wagon,  or  other  vehicle,  for  the  purpose  of  hauling  garbage  and  offal 
from  hotels,  restaurants,  boarding  houses,  and  dwelling  houses, 
without  having  displayed  on  one  side  of  the  said  cart,  wagon,  or 
other  vehicle,^  metallic  plate,  having  cast  thereon,  in  raised  letters, 
the  words  "  Licensed  to  Remove  Garbage,"  and  the  figures  indicating 
the  number  of  the  plate  and  the  year  for  which  the  license  is  issued, 
contrary  to  the  ordinance  of  the  city  of  St.  Louis  in  such  cases  made 
and  provided.  On  information  of  L.  Harrigan,  chief  of  police  of 
city  of  St.  Louis. 

\^Jeremiah  Mason,  City  Attorney.]^ 

2.  Demupper  to  Complaint  to  Recovep  Back  License  Paid. 

Form  No.  13057. 

(Precedent  in  Florida  Cent.,  etc.,  R.  Co.  v.  Columbia,  (S.  Car.  1899) 
32  S.  E.  Rep.  4ii.)» 

^Title  of  court  and  cause  as  in  Form  No.  5932.^'\^ 

The  defendants  above  named,  by  their  attorney,  yic^^  I*. 
Thomas,  Jr.,  demur  to  the  complaint  herein  upon  the  ground  that  it 
appears  upon  the  face  thereof  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action: 

I.  In  that  it  appears  from  the  facts  alleged  therein  that  the  mayor 
and  aldermen  of  the  city  of  Columbia  were  duly  authorized  by  the 
general  assembly  of  the  state  of  South  Carolina  to  exact  of  the  plaintiff 
the  payment  of  the  license  tax  paid  by  it,  and  sought  to  be  recovered 
in  this  action,  and  to  pass  the  ordinance  referred  to  in  the  complaint 
herein,  providing  for  the  imposition  and  collection  of  said  license 

1.  The  matter  enclosed  by  and  to  be  amount  of  a  license  tax  paid  to  the  de- 
supplied  within  [  ]  will  not  be  found  in  fendant.  Plaintiff  claimed  in  his  com- 
the  reported  case.  plaint  that  he  was  not  liable  for  such 

2.  This  was  a  demurrer   to  a  com-  tax.     Demurrer  was  sustained, 
plaint    brought    to   recover   back    the 
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tax;  and  that  it  further  appears  from  the  facts  alleged  therein  that  a 
portion  of  the  plaintiff's  business  is  transacted  entirely  within  the  state 
of  South  Carolina  and  the  city  of  Columbia,  Sind  that  the  plaintiff  comes 
within  the  provisions  of  the  said  ordinance,  and  is  liable  for  the  said 
license  tax;  the  same  being  imposed  for  the  business  done  exclusively 
within  the  state  of  South  Carolina  and  the  city  of  Colutnbia,  and  not  for 
any  business  done  to  or  from  points  without  the  state,  nor  for  any 
business  done  for  the  government  of  the  United  States,  its  officers 
and  agents. 

II.  In  that  it  appears  from  the  facts  alleged  therein  that  the  pay- 
ment of  the  license   tax  by  the   plaintiff  was  not  made   under  such 
circumstances  of  coercion  or  duress  as  entitle  it  to  recover  the  same. 
\_John  P.  Thomas^  Jr.,  Attorney  for  Defendant.]^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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LIENS. 
I.  On  personal  property,  458. 

1.  Statement  of  Lien  for  Record y  461. 

a.  In  General,  461. 

b.  On  Crop  for  Seed  Grain,  462. 

c.  On  Get  of  Male  Animal,  463. 

d.  On  Get  and  Dam,  463. 

e.  On  Monument,  464. 
f  On  Stone,  465. 

g.  On  Threshed  Grain,  466. 

h.   Upon  Surrender  of  Possession  of  Property,  467. 
a.  Bond  to  Release  Statutory  Lien,  468. 
3.  Enforcement  of  Lien,  469. 

a.  By  Judicial  Proceedings,  469. 
(i)  In  General,  469. 

{a)  Statement  or  Complaint,  469. 

aa.  For  Boarding  Horse,  469. 
bb.  For  Cutting  Stone,  470. 
cc.  For  Furnishing  Monument,  471. 
dd.  For  Serving  Mare,  473. 
ee.  For  Work  on  Threshing-machine,  473. 
ff.  For  Unpaid  Officer  s  Fees,  474, 
(Jj)  Summons,  475. 

(<:)  Order  for  Publication  of  Notice,  4'](i. 
(d^  Judgment  or  Decree,  477. 
(J)  Notice  of  Sale,  478. 

(2)  Attachment,  479, 

(a)  Affidavit,  479. 

aa.  Of  Laborer,  479. 

(aa)  Generally,  479. 
(Jfb^  Of  Blacksmith  or  Wood-work- 
man, 480. 
(cc')  Of  Farm  Laborer,  481. 
bb.  Of  Owner  of  Male  Animal,  482. 
cc.  Of  Public  Ginner,  484. 
dd.   Of  Vendor,  485. 
(J>)  Bond,  485. 
(r)    Writ,  486. 
(d)  Bond  to  Retain  Property,  487.  , 

(3)  Fieri  Facias,  488. 

(a)  Affidavit,  488. 

aa,  Cy"  Laborer,  489. 

(aa)  ^(C^r  General  Lien,  490. 

(^<5)  ^^T  Special  Lien,  491. 
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{cc)  For  General  and  Special  Lieny 
491. 
bb.  Of  Owner  of  Male  Animal,  492. 
(Ji)   Writ,  493- 

aa.   To  Enforce  Laborer's  Lien,  493. 

bb.    To  Enforce  Lien  of  Oivner  of  Jack,. 

494- 
(^)  Counter-affidavit,  494. 
(d^  Bond  to  Retain  Property,  495. 

(4)  Order  of  Sale,  496. 

(d!)  Petition,  496. 

(^)  Notice  of  Petition,  497. 

(r)   Order  of  Sale,  498. 

(5)  Proceedings  in  Nature  of  Distress,  498. 

(a)  Affidavit,  499. 
((^)    Warrant,  499. 

(6)  Proceedings  in  Nature  of  Garnishment,  499, 

(7)  Proceedings  in  Nature  of  Foreclosure  of  Chattel 

Mortgage,  500. 

(8)  Proceedings  in  Nature  of  Replevin,  502. 
•    (9)  Sale  Upon  Appraisement,  503. 

{a)  Appointment  of  Appraisers,  503. 
(J))  Oath  of  Appraisers,  504. 
(r)  Report  of  Appraisers,  504. 
(10)    fFir//  or  Warrant  of  Seizure,  505. 
(a)  Affidavit,  505. 
(^)    ^r//  ^r  Warrant,  506. 
(f)  Bond  to  Retain  Property,  507. 
(a)  Counter- affidavit,  508. 
(^)  Redelivery  Bond,  508. 
(/)  Judgment,  509. 
^.    Without  Judicial  Proceedings,  509. 
(i)  ^j  .S^/^,  509. 

(flt)  Notice  of  Sale,  509. 

ad!.    TV  Owner,  509. 
<^i5.    Z'lS'  Public,  511. 
(^)  Bond  for  Sale,  514. 
(r)  Notice  to  Owner  of  Disposition  of  Proceeds y. 

514. 
(</)  Affidavit  of  Particulars  of  Sale,  515. 
(2)  Preferred  Claim  for  Wages,  etc.,  517. 
(a)  Notice,  517. 
(<^)  Affidavit  of  Contest,  521. 
4.  Relating  to  Pedigree,  etc.,  of  Animal,  522. 
«.  Statement  Filed  with  Clerk,  522, 
^.   Clerk's  Certificate  of  Filing,  522. 
<r.  Advertisement  of  Terms  of  Service,  523. 
d?.  False  Pedigree,  523. 

(i)  Civil  Action  for  Penalty,  523. 
(2)  Criminal  Prosecution,  ^2^. 
6.  Removal  or  Sale  of  Property  Subject  to  Lien,  525. 
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II.  ON  REAL  PROPERTY  IN  FAVOR  OF  JUDGMENT  CREDITOR,  528. 

1.  Certificate  of  Unsatisfied  Judgment,  528. 

2.  Bill  or  Complaint  to  Foreclose^  529. 

3.  Answer  to  Bill,  532. 

4.  Order  or  Decree  Appointing  Commissioner,  534. 
6.   Bond  of  Commissioner  to  Sell,  536. 

6.  Notice  to  Lien-holders,  537, 

7.  Commissioner  s  Report,  537. 

8.  Exceptions  to  Commissioner's  Report ^  539. 

9.  Decree,  539. 

a.  Dismissing  Bill,  539. 

b.  For  Sale,  540. 

c.  Confirming  Sale,  541. 

CROSS-REFERENCES. 

For  Forms  relating  to  the  Enforcement  of  Maritime  Liens,  see  the 
title  ADMIRALTY,  vol.  i,  p.  406. 

For  ot/ier  Forms  relating  to  the  Enforcement  of  Judgment  Liens,  see 
the  titles  ATTACHMENT,  GARNISHMENT,  TRUSTEE 
PROCESS  AND  FACTORIZING,  vol.  2,  p.  303;  EXECU- 
TIONS AGAINST  PROPERTY,  vol.  8,  p.  I. 

For  Forms  relating  to  the  Enforcement  of  Attorneys'  Liens,  see  the  title 
ATTORNEYS,  vol.  2,  Form  No.  3506 et  seq. 

For  Form  of  Answer  Setting  Up  the  Carrier's  Lien,  see  the  title  CAR- 
RIERS, vol.  4,  Form  No.  5080. 

For  Forms  relating  to  Proceedings  to  Enforce  Mortgage  Liens  on 
Personal  Property,  see  the  title  CHATTEL  MORTGAGES, 
vol.  4,  p.  777. 

For  Forms  relating  to  the  Enforcement  of  Liens  Upon  Estrays  for  Taking 
Up,  see  the  title  ESTRAYS  AND  IMPOUNDING,  vol.  7, 
Form  No.  834. 

For  Forms  relating  to  the  Enforcement  of  Innkeepers'  Liens,  see  the  title 
INNKEEPERS,  vol.  lo,  p.  i. 

For  Forms  relating  to  the  Enforcement  of  Landlords'  Liens,  see  the  title 
LANDLORD  AND  TENANT,  ante,  p.  8. 

For  Forms  relatitig  to  the  Enforcement  of  Livery-stable  Keepers'  Liens, 
see  the  title  LIVERY-STABLE  KEEPERS,  post,  p.  573. 

For  Forms  relating  to  the  Enforcement  of  Log  Liens,  see  the  title  LOGS 
AND  LOGGING,  post,  p.  579. 

For  Forms  relatimg  to  Proceedings  to  Enforce  Mechanics'  and  Mate- 
rialmen s  Liens,  see  the  title  MECHANICS'  LIENS. 

For  Forms  relating  to  the  Enforcement  of  Liens  Upon  Railroad 
Property, see  the  title  MECHANICS'  LIENS. 

For  Forms  relating  to  Proceedings  to  Enforce  Miners'  Liens,  see  the  titles 
MECHANICS'  LIENS;  MINES  AND  MINING. 

For  Forms  relating  to  the  Enforcement  of  Mortgage  Liens  Upon  Real 
Estate,  see  the  title  MORTGAGES. 

For  Forms  relating  to  the  Foreclosure  of  Liens  by  Sequestration  Process, 
see  the  title  SEQUESTRA  TION. 

For  Forms  relating  to  the  Enforcement  of  Liens  Upon  Vessels,  sef  the 
title  SHIPS  AND  SHIPPING. 
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For  Forms  relating  to  the  Enforcement  of  Vendors'  Liens  on  Real  Prop- 
erty, see  the  title  VENDOR  AND  PURCHASER. 

For  Forms  relating  to  the  Enforcement  of  Warehousemen's  Liens,  see  the 
title  WAREHOUSEMEN. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  ON  PERSONAL  PROPERTY,  i 


1.  Statutory  ProvisioiiB  —  Bailee's  Lien. 
—  For  charges  of  bailment,  generally, 
see 

Alabama.  —  Civ.  Code  (1896),  § 
4226. 

Connecticut.  —  Laws  (1895),  c.  240; 
Laws  (1897),  c.  162. 

Delaware.  —  Rev.  Stat.  (1893),  p,  816; 
Laws  (1867),  c.  164. 

Georgia.  —  2  Code  (1895),  §§  2787, 
2812,  2918. 

Idaho.  —  Rev.  Stat.  (1887),  §  I160. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  141,  par.  I  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
5194,  5307  et  seq. 

Iowa.  —  Code  (1897),  §  3122. 

Kansas.  —  Gen.  Stat.  (1897),  c.  120, 
§  19  et  seq. 

Louisiana.  —  Rev.  Laws  (1897),  § 
2887;  Rev.  Civ.  Code,  art.  3247. 

Maine.  — Stat.  (Supp.  1895),  c.  91. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  23,  §  180. 

Massachusetts. — Pub.  Stat.  (1882),  c. 
71.  ^  2;  c.  96,  §  I. 

Michigan.  —  Comp.  Laws  (1897),  § 
5030  et  seq. 

Minnesota. —  Laws  (1895),  c.  149;  Stat. 
(1894),  §§  2108,  6248. 

Mississippi.  —  Rev.  Code  (1880),  c.  38, 
§   1055. 

Missouri.  —Rev.  Stat.  (1889),  §  6806 
et  seq. 

Montana. — Civ.  Code  (1895),  §  3936 
et  seq. 

Nebraska. —  Comp.     Stat.    (1899),    § 

5356- 

Nevada.  —  Gen.  Stat.  (1885),  g  4964 
et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  160,  §  26. 

Ne7v  Jersey.  —  Gen.  Stat.  (1895),  p. 
1969,  §  60  et  seq. ;  p.  3747,  §  9. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2246  et  seq. 

New  York.  —  Laws  (1897),  c.  418,  § 
72  et  seq. 

North  Dakota.  —Rev.  Codes  (1895),  § 
4836  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
3214  et  seq. 


Oklahoma.  —  Stat.  (1893),  §§  2712 
32 1 1  et  seq. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  3684. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  S67,  §  I  et  seq.\  p.  1207,  %\  et 
seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
206,  §  24  et  seq. 

South  Carolina.  —  Gen.  Stat.  (1882),  c. 
51,  S  1663. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  4442. 

Tennessee.  —  Code    (1896),   §§    3402, 

3557- 

Texas.  —  Rev.  Stat.  (1895),  art.   327. 

Utah.  —  Laws  (1899),  c.  37;  Rev. 
Stat.  (1898),  §§  1403,  1416. 

Vermont.  —  Stat.  (1894),  §  4859  et  seq. 
Virginia.  —  Code  (1887),  §  1221  etseq. 
Washington.  —  Ballinger's    Anno, 
Codes  &  Stat.  (1S97),  §  5963  f/ j^^. 

Wisconsin.  —  Stat.  (1898),  §  '},'},\t  et  seq . 
Wyoming.  —  Rev.  Stat.  (1887),  §  1471. 

United  States. —^&v.  Stat.  (1878),  § 
2981.  See  also  the  title  Lost  and 
Unclaimed  Property. 

Innkeeper's  lien,  see  list  of  statutes 
cited  vol.  10,  p.  20,  note  3. 

Livery-stable  keeper's  lien,  as  well  as 
the  lien  of  an  agister,  herder  or  ranch- 
man, see 

Nevada.  — Q&n.  Stat.   (1885),  §  3832. 

Oregon.  —  Laws  (1893),  p.  97. 

See  also  list  of  statutes  first  cited 
supra,  this  note,  and  list  of  statutes 
cited /oj/,  p.  576,  notes  3,  4. 

Vendor's  lien  on  personal  property, 
see 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 
4727  et  seq. 

California.  — Civ.  Code  (1897),  §  3049. 

Georgia.  — 2  Code  (1895),  §  2809. 

Louisiana.  —  Rev.  Stat.  (1897),  p.  677 
(Laws  1890,  p.  51,  Rev.  Civ.  Code,  art. 
3227);  Rev.  Laws  (1897),  p.  681  (Laws 
1894,  p.  30);  Rev.  Laws  (1897),  p.  684 
(Laws  1877,  p.  102). 

Maine.— "k^^.  Stat.  (1883),  c.  91,  § 
40. 

Mississippi.  —  Anno.  Code  (1892),  § 
2719. 
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North  Dakota.  —  Rev.  Codes  (1895),  § 
4820  et  seq. 

Oklahoma,  —  Rev.  Stat.  (1893),  §  3208. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  S  4439. 

Tennessee.—  Code  (1896),  §  3587. 

Vermont.  — Stat.  (1894),  §  2293  et  seq. 

Laborer's  lien  on  personal  property 
for  work  performed  and  materials  fur- 
nished, see 

Alabama.  — Civ.  Code  (1896),  §§2753 
et  seq.,  2-;t2  etseq.,  2yS8  et  seq. 

Arizona.  —  Rev.  Stat.  (1887),  §  2291. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  4766;  Laws  (1895),  pp.  27,  39;  Acts 
(1899),  p.  108  et  seq. 

California.  —  Civ.  Code  (1897),  § 
3052;  Civ. Code  (1897),  App.  p.  750,  797, 
800. 

Colorado.  —  Laws  (1893),  c.  116;  Laws 
(1895),  c,  89;  Mills'  Anno.  Stat.  (1891), 
§  2856  ^^j^^. 

Connecticut.  —  Laws  (1895),  c.  163; 
Laws  (1893),  c.  23. 

District  of  Columbia. — 23  U,  S.  Stat, 
at  L.  (1884),  c.  143,  §  13. 

Florida. — Rev.  Stat.  (1892),  §  1730  ^^ 
seq. 

Georgia.  — 2  Code  (1895),  §§  2787  et 
seq.,  2792  etseq.,  2805  etseq. 

Idaho.  — Laws  (1899),  pp.  I,  197. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  82,  par.  55  et  seq. 

Indiana.  —  Horner's  Stat.  (1896),  § 
S2?,tet  seq.,  5304,  5471. 

Kansas.  — Gen.  Stat.  (1897),  c.  120,  § 
1"]  et  seq. 

Kentucky.  —  Stat.  (1894),  §  2487. 

Louisiana.  —  Rev.  Laws  (1897),  p.  103 
(Laws  1890,  p.  43);  Rev.  Laws  (1897),  p. 
680  (Laws  1880,  p.  177).  Rev.  Laws 
(1897),  p.  681  (Laws  1888,  p.  206;  Laws 
188S,  p.  214);  Rev.  Laws  (1897),  p.  683 
(Laws  1873,  p.  163;  Laws  1874,  p.  59; 
Laws  1886,  p.  24). 

Maine.  —  Laws  (1899),  cc.  54,  102; 
Laws  (1897),  cc.  204,  209,  234;  Rev.  Stat. 
(1883),  c.  91,  §  28. 

Maryland.  —  Laws  (1894),  c.  608. 

Massachusetts.  —  Stat.  (1888),  c.  46; 
Pub.  Stat.  (1882),  c.  70,  §  21. 

Michigan.  — Comp.  Laws  (1897),  §§ 
10746  etseq.,  10771  et  seq. 

Minnesota.  —  Laws  (1897),  cc.  200,  350 
Stat.  (1894),  §§  4154,  5833,  5837,  6230. 

Mississippi.  —  Anno.  Code  (1892),  § 
2682  etseq. 

Missouri. — Laws  (1899),  p.  311. 

Montana.  —  Civ.  Code  (1895),  §3935; 
Code  Civ.  Proc.  (1895),  §  2150  et  seq. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
3681. 


Nevada.  —  Gen.  Stat.  (1885),  §  3825, 
et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  141;  Laws  (1891),  c.  II, 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1970,  §  64  et  seq. 

New  Mexico. — Comp.  Laws  (1897), 
§  2233  et  seq. 

New  York.  —  Laws  (1899),  c.  322; 
Laws  (1897),  c.  418,  §§  41  etseq.,  70. 

North  Carolina.  —  Code  (1883),  §  1781 
et  seq. 

North  Dakota.  —  Rev.  Codes  (1895), 
§154823  et  seq.,  4844. 

Ohio.  —  Bates' Anno.  Stat.  (1897),  § 
3184a. 

Oregon. —  Laws  (1899),  p.  180;  Laws 
(1895),  p.  121;  Laws  (1893),  p.  97;  Hill's 
Anno.  Laws  (1892),  §  3683  etseq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
206,  §  28  et  seq. 

South  Carolina.  —  Civ.  Stat.  (1893), 
§§  2217,  2513. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §§  2039  et  seq.,  4441,  4450. 

Tennessee.  —  Code  (1896),  g§  3540  et 
•f^?-.  3559  ei  seq.,  3567. 

Texas.  —  Rev.  Stat.  (1895),  art.  3320. 

Utah.—R&v.  Stat.  (1898),  §§  1382, 
1404. 

Vermont. — Stat.  (1894),  §  2279. 

Virginia.— Code  (1887),  §  2488. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5957  et  seq. 

Wisconsin.  —  Stat.  (1898),  §§  3342c 
<r/ jf(7.,  3383. 

Wyoming.  —  Laws  (1897),  c.  62;  Rev. 
Stat.  (1887),  ^  X486  et  seq. 

Blacksmith's  lien,  see 

Michigan.  —  Comp.  Laws  (1897),  § 
1077 1  et  seq. 

Oregon.  —  Laws  (1895),  p.  121. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Brick-maker's  lien,  see 

Maine.  —  Rev.  Stat.  (1883),  c.  91,  §  28. 

New  Hampshire.  —  Pub.  Stat.  (1891), 

c.  141,  §11. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Farm  laborer's  lien,  see 

Alabama.  — Civ.  Code  (1896),  §  2763 
et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  4766  et  seq. 

Florida.  —  Rev.  Stat.  (1892),  §  1733 
et  seq. 

Georgia. —  2  Code  (1895),  §  2792  et  seq. 

Idaho.  —  Laws  (1899),  p.  197. 

Louisiana.  —  Rev.  Laws  (1897),  p. 
103  (Laws  1890,  p.  43);  Rev.  Laws 
(1897),  p.  683  (Laws  1873,  p.  163). 
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Maine.  — Laws  (iSgg),  c.  54. 

Minnesota.  —  Stat.  (1894),  §  4154. 

Mississippi. — Anno.  Code  (1892),  § 
2682  et  seq. 

North  Carolina.  — Code  (1883),  ^  1782. 

North  Dakota.  — Rev.  Codes  (1895),  § 
4826  et  seq. 

South  Carolina.  —  Civ  Stat.  (1893), 
§§  2217,  2513. 

Tennessee.  — Code  (1896),  §  3567. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5957  et  seq. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Miller's  lien,  see 

Connecticut.  —  Laws  (1895),  c.  163; 
Laws  (1893),  c.  23. 

Georgia.  —  2  Code  (1895),  §§  2787, 
2807. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Miner's  liens,  see 

Arkansas. —  Laws  (1895),  p.  27. 

California.  — Civ.  Code  (1897),  §  2511 
et  seq.;  Code  Civ.  Proc.  (1897),  §  1183. 

Colorado.  —  Laws  (1895),  c.  89. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  82,  par.  55. 

Indiana.  —  Horner's  Stat.  (1896),  § 
5471- 

Iowa.  —  Code  (1897),  §  3105. 

Kentucky.  — Stat.  (1894),  §  2487. 

Maine.  —  Laws  (1897),  ^  22,^  {am ending 
Rev.  Stat.  (1883),  c.  91,  §  27). 

Minnesota.  —  Laws  (1897),  c.  350; 
Stat.  (1894),  §§  5833,  5837. 

Missouri. — Laws  (1899),  p.  311. 

Montana.  —  Civ.  Code  (1895),  §  3353; 
Code  Civ.  Proc.  (1895),  §  2130  et  seq. 

Nevada.  —  Gen.  Stat.  (1895),  §§  3808, 
3828. 

North  Dakota.  — Rev.  Codes  (1895),  § 
4805  et  seq, 

Ohio.  —  Bates'  Anno.  Stat.  (1896),  g 
3184a. 

Oregon.  — Laws  (1899),  p.  188. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  2039  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  1382. 

Virginia.  —  Code  (Supp.  1898),  §  2485. 

Wisconsin. — Stat.  (1898),  §  2)2i42cetseq. 

Wyoming.  —  Laws  (1897),  cc.  62,  64; 
Rev.  Stat.  (1887),  g  i486  et  seq. 

See  also  the  title  Mechanics'  Liens 
for  statutes  which  provide  for  the  en- 
forcement of  miners'  liens,  in  like  man- 
ner as  mechanics'  liens;  and  the  title 
Mines  and  Mining. 

Stone-mason's  lien,  see 

New  York.  —  Laws  (1899),  c.  322 
{amending  Laws  (1897),  c.  49);  Laws 
(1897),  c.  418,  §  50  et  seq. 


See  also  list  of  statutes  cited  supra, 
this  note. 

Thresher's  lien,  see 

California.  —  Civ.  Code  (1897),  App.. 
p.  800. 

Minnesota.  —  Laws  (1897),  c.  200. 

North  Dakota.  — Rev.  Codes  (.1895), 
§  4823  et  seq. 

South  Dakota.  —  Laws  (1889),  c.  88. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Tombstone-maker's  lien,  see 

Maine.  —  Laws  (1899),  c.  102. 

New  Hampshire.  —  Pub.  Stat.  (189I), 
c.  141,  §  19;  Laws  (1891),  c.  II. 

New  York.  —  Laws  (1897),  c.  418,  §  40 
et  seq. 

See  also  list  of  statutes  cited  supra^^ 
this  note. 

Well-digger's  lien,  see 

Maryland.  —  Laws  (1894),  c.  608. 

See  also  list  of  statutes  cited  supra, 
this  note. 

Landlord's  lien,  see  the  title  LANDLORD 
AND  Tenant,  ante,  p.  8. 

Male-animal  owner's  lien,  see 

Alabama. — Civ.  Code  (1896),  §2776 
et  seq. 

Arkansas.  ^  Sand.  &  H.  Dig.  (1894), 
§4811  et  seq. 

California.  —  Civ.  Code  (1897),  App. 

795 

Colorado. — Gen.  Stat.  (1883),  §3193. 
Delaware, — Laws  (1891),  p.  498. 
Georgia. —  2  Code  (1895),  §§2787,  2811. 
Illinois.  —  Laws  (1889),  p.  7. 
Indiana.   —  Horner's     Stat.     (1896), 

§  5311^- 

Kansas.  —  Gen.  Stat.  (1897).  c.  120, 
§27. 

Kentucky,  —  Stat.  (1894),  §  2503. 

Louisiana. —  Rev.  Law's  (1897),  p.  681 
(Laws  (1890),  p.  48). 

Maine.  — Stat.  (Supp.  1895),  c.  91. 

Michigan.  —  Laws  (1899),  p.  103 
{amending  Comp.  Laws  (1897),  §  10786; 
Comp.  Laws  (1897),  §  10784). 

Minnesota. — Stat.  (1894),  §  6252. 

Mississippi. — Anno.  Code  (1892),  § 
2716. 

Missouri,  —  Rev.  Stat,  (1889),  §6732 
et  seq. 

Montana.  — Civ.  Code  (1895),  §  3943. 

Nebraska.  —  Comp.    Stat.  (1899),    § 

483- 

New  York.  —  Laws  (1897),  c.  41S,  § 
60  et  seq. 

North  Carolina.  —  Code  (1883),  §  1 797. 

North  Dakota. — Laws  (1899),  c.  146; 
Rev.  Code  (1895),  t^  4816  et  seq. 

Ohio. —  Laws  (1898),  p.  420;  Bates* 
Anno.  Code  (1896),  §  3213 — i. 
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1.  Statement  of  Lien  for  Record.^ 

a.  In  General. 

Form  No.  i  3058.' 
North  Carolina,  1  Before  Abraham  Kent,  a  Justice  of  the  Peace 

Mecklenburg  County.  \  of  Dewese  Township. ^ 

ijohn  Doe,  claimant, 
against 
Richard  Roe,  owner. 
The  said  yic7/;«  Z)^^  filed  his  lien  against  the  said  Richard  Roe  in  the 
office  oi  Abraham  Kent,  Esq.,  he  being  the  nearest  justice  in  and  for 
said  county. 

Said  lien  is  for  (^stating  the  nature  of  the  lien')  on  the  {stating  prop- 
erty on  which  lien  is  claimed),  of  the  said  Richard  Roe,  as  per  bill  of 
particulars  herewith  filed,  said  (^stating property  on  which  lien  is  claimed) 
being  situate  in  said  countjF  of  Mecklenburg,  in  the  said  township  of 
Dewese  and  adjoining  the  lands  of  Samuel  Short  (or  otherwise  desig- 
nating the  location  of  the  property)',  and  upon  said  (describing property 
on  which  lien  is  claimed)  the  said  John  Doe  claims  his  lien. 
Dated  th\s  first  day  of  September,  a.  d.  iW9. 

John  Doe,  Claimant. 

the  North  Pacific  Milling  Co.  (marked 
No.  //)  and  about  700  sacks  is  now 
lying  upon  the  southwest  quarter  (1-4) 
of  s&ciion  fifteen  (ij)  township  ten  {16) 
range  thirty-five  (7^)  east,  and  south  half 
(1-2)  of  section  sixteen  {16)  township  ten 
(10)  range  thirty-five  (jj)  east,  and  the 
southeast  quarter  {1-4)  of  section  thirty 
(jo)  township  ten  (/o)  range  thirty- five 
(jf)  east,  in  the  county  of  Walla  Walla, 
Washington."  This  description,  though 
it  might  have  been  considered  defec- 
tive on  demurrer,  was  considered  suflS 
cient  after  judgment. 

Time  of  performing  labor  or  of  furnish* 
ing  material  must  be  stated.  Wray  v. 
Harris,  77  N.  Car.  77;  Cook  v.  Cobb, 
loi  N.  Car.  68;  and  list  of  statutes 
cited  supra,  note  i,  p.  458. 

Precedent.  —  Notice  of  claim  is  set  out 
in  Cook  v.  Cobb,  loi  N.  Car.  68,  which 
was  held  to  be  defective  for  not  setting 
forth  in  detail  the  times  when  the 
labor  was  performed,  its  character,  the 
amount  due  therefor,  and  upon  what 
property  it  was  employed. 

Joinder  of  Claims.  —  Farm  laborers  en- 
titled to  lien  for  harvesting  and  thresh- 
ing wheat  may  join  in  the  filing  of  one 
claim,  which  may  be  signed  and  verified 
by  one  for  all.  Pain  v.  Isaacs,  10 
Wash.  173. 

2.  North  Carolina.— Code  (1883),  § 
1784.  See  also,  generally,  supra,  note 
I,  this  page. 

3.  Claim  less  than  two  htindred  dollari 


Oklahoma.  —  Stat.  (1893),  §  256. 

Oregon.  —  Laws  (1899),  p.  145. 

South  Carolina.  —  Civ.  Stat.  (1893),  § 
2523. 

South  Dakota.  —  Laws  (1891),  c.  82. 

Tennessee.  — Code  (1896),  §  3554. 

Texas.  —  Rev.  Stat.  (1895),  art.  3335. 

Vermont.  — Stat.  (1894),  §  2287  et  seq. 
Virginia.  —  Code  (Supp.  1898),  § 
2490a. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  3442  et  seq. 

West  Virginia.  —  Code  (1891),  c.  75, 
§  ^^a. 

Wisconsin.  —  Stat.  (1898),  §  3347a. 

Wyoming. — Laws  (1890),  c.  39,  §  27. 

1.  Beqnisites  of  Statement  of  Lien  — 
Generally.  —  See  list  of  statutes  cited 
supra,  note  i,  p.  458. 

Character  of  labor  performed  must  be 
specified.  Wray  v.  Harris,  77  N.  Car. 
77;  Cook  V.  Cobb,  loi  N.  Car.  68;  and 
list  of  statutes  cited  supra,  note  i, 
p.  458. 

Character  of  material  furnished  must 
be  specified.  Wray  v.  Harris,  77  N. 
Car.  77;  Cook  v.  Cobb,  loi  N.  Car.  68; 
and  list  of  statutes  cited  supra,  note 
I.  p.  458. 

Description  of  Property.  —  In  Pain  z'. 
Isaacs,  10  Wash.  173,  the  property  was 
described  as  follows:  "  A  certain  lot  of 
wheat,  being  about  1,200  sacks,  and 
about  ij  sacks  not  threshed,  which  was 
headed  and  stacked  and  part  of  it 
threshed  and  is  now  about  joo  sacks  at 
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Bill  of  Particulars. 
Richard  RoCy  owner, 

To  John  Doe,  claimant,  Dr. 
June   1st,    A.    D.    iW9,    To   work  and  labor   as  follows,   to    wit, 
(designating  in    detail  the  work   and  labor  performed  and  the   amount 

thereof) %10  00 

{Continuing  the  bill  of  particulars,  giving   dates,   labor  per- 
formed and  amount  due  for  same") Jfi  00 

%50  00 
John  Doe,  Claimant. 
North  Carolina,  Mecklenburg  County,  ss. 

John  Doe,  claimant  above  named,  being  first  duly  sworn,  says:  that 
the  above  account  is  correct  and  just  and  the  sum  oi  fifty  dollars 
is  justly  due  thereon. 

Sworn  and  subscribed  to  before  me  \\\\'s>  first  day  of  September,  a.  d 
1 899. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  On  Crop  for  Seed  Grain. 

Form  No.  13059.* 

State  of  South  Dakota,    \ 
County  of  Bon  Homme.  \ 

Charles  Brown,  a  member  of  the  board  of  county  commissioners  of 
Bon  Homme  county,  a  duly  organized  county  in  the  state  of  South 
Dakota,  being  duly  sworn,  deposes  and  says: 

That  the  said  board  of  county  commissioners  did  on  the  first  day 
of  February,  iS99,  furnish  to  Richard  Roe,  of  Tyndall,  county  of  Bon 
Homme  and  state  of  South  Dakota,  certain  seed  grain  as  follows: 

To  whom  furnished,  Richard  Roe. 

Description  of  land  upon  which  seed  is  to  be  sown  or  planted  dur- 
ing the  year  i8.99  {describing  land'). 

Kind  of  grain,  wheat,  bushels,  ten,  value %10  00 

Kind  of  grain,  oats,  bushels  ten,  value 5  00 

Kind  of  grain,  barley,  bushels  ten,  value 5  00 

Kind  of  grain,  corn,  bushels  four,  value -^  <56> 

Total,.. %U00 

Therefore,  notice  is  hereby  given,  that  I  claim  a  lien  on  said  crop, 
as  by  law  provided. 

Dated  at  Tyndall,  t\i\'s>  first  day  of  November,  iS99. 

Charles  Brown, 
Member  Board  of  County  Commissioners. 
Subscribed  and  sworn  to  before  me  this  7?/-^/ day  of  November,  i899. 
(seal)  Norton  Porter, 

Notary  Public,  Bon  Homme  County,  S.  D. 

may  be  filed  in  the  office  of  the  nearest  court  clerk.  N.  Car.  Code  (1883),  §  1784. 
justice  of  the  peace.  N.  Car.  Code  1.  South  Dakota. —  Laws  (1895), c.  167. 
(1883),  §  1784.  See  also,  generally,  supra,   note  i,   p. 

Claim  more  than  two  hundred  dollars  461;  and  Lavin  v.  Bradley,  i  N.  Dak. 
must  be  filed  in  the  office  of  the  superior     291. 
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e.  On  Get  of  Male  Animal. 
Form  No.  13060.' 

Notice  is  hereby  given  that  I,  John  Doe,  oj  Hawkinsville,  in  the 
county  of  Pulaski  in  the  state  of  Georgia,  owner  of  a  certain  jack 
eight  years  old,  about  thirteen  hands  high,  caW^d  Jessie  fames,  claim 
my  statutory  lien  under  section  two  thousand  eight  hundred  and 
eleven,  of  the  Civil  Code  of  Georgia  of  1895,  for  the  service  of  said 
jack  upon  a  certain  gray  mare/i?ar  years  old,  abont  fourteen  hands 
high,  called  Bess,  owned  by  Richard  Roe,  of  said  Hawkinsville,  in  said 
county  of  Pulaski,  in  the  state  of  Georgia,  upon  the  get  of  said  jack 
begotten  upon  said  mare,  on  l\it,  first  day  of  September,  a.  d.  \2>99. 

Dated  at  Hawkinsville  'Cci\s  first  day  of  December,  a.  d.  \Z99.^ 

John  Doe. 
Form  No.  13061.' 
State  of  Kansas, 
Cowley  County. 

Notice  is  hereby  given  that  I,  John  Doe,  owner  of  a  certain  thorough- 
bred Jersey  bull,  four  years  old,  named  Jersey  Prince,  and  more  par- 
ticularly described  as  follows,  ^o  wit:  {describing  bull\  hereby  claim 
my  statutory  lien,  under  and  by  virtue  of  chapter  one  hundred  and 
twenty  of  the  General  Statutes  of  the  state  oiKansasoi  1897,  for  the 
full  value  of  the  service*  of  the  said  bull  in  the  get  of  said  offspring* 
of  said  bull  for  the  period  of  one  year  after  the  birth  of  said  off- 
spring. The  name  of  the  owner  of  the  dam  of  said  offspring  is 
Richard  Roe.^  The  description  of  the  dam  of  whose  offspring  the 
said  John  Doe  claims  a  lien  is  {describing  same)? 

Dated  at  Winfield,  \^\s  first  day  oi  September,  a.  d.  \%99. 

John  Doe. 

d.  On  Get  and  Dam. 

Form  No.  13062.' 

Notice  is  hereby  given  pursuant  to  the  provisions  of  an  act  of 
the  legislature  of  the  state  of  New  York  entitled  "An  Act  in  relation 
to  liens  constituting  chapter  forty-nine  of  the  general  laws,"  passed 
on  the  thirteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand 

1.  Georgia.  —  2.  Code  (1895),  §  2811.  4.  Fnll  value  of  service  is  protected  by 
See  also,  generally,  j«/ra,  note  I,  p.  461.     the   lien.     Kan.   Gen.    Stat.    (1897),    c. 

Must  be  recorded  in  the  office  of  the  120,  §  27. 

clerk  of  the  superior  court  of  the  county  6.  OfEspring  only  is  subject  to  the  lien, 

in  which  the  female  animal  is.  in  a  book  Kan.  Gen.  Stat.  (1897)  c.  120,  §  27. 

in  which  liens  are  kept  recorded.    2  Ga.  6,  Name   of  owner  of  dam    must   be 

Code  (1895),  §  2811.  stated.     Kan.  Gen.  Stat.  (1897),  c.  120, 

2.  Within  six  months  after  perform-  §  27. 

ance  of  service   the  lien   must  be  re-  7.  Description  of  dam  must  be  stated, 

corded.     2  Ga.  Code  (1895).  §  2811.  Kan.  Gen.  Stat.  (1897),  c.  120.  §  27. 

3.  Kansas.  — Gen.  Stat.  (1897),  c.  120.  8.  New  York.  —  Laws  (1897),  c.  418, 
§  27.  See  also,  generally,  supra,  note  §  60.  See  also,  generally,  supra,  note 
I,  p.  461.  I,  p.4(Si. 

Office  of  the  register  of  deeds  of  the  Must  be  filed  in  the  same  manner  and 
court  is  the  proper  place  in  which  to  place  as  chattel  mortgages  are  required 
file  the  statement.  Kan.  Gen.  Stat,  to  be  filed.  N.  Y.  Laws  (1897),  c.  418, 
(1897),  c.  120,  §  27.  §  60. 

463  Volume  11. 


13062. 


LIENS. 


13063. 


eight  hundred  and   ninety-seven,  being  chapter  four  hundred  and 
eighteen  of  the  laws  of  eighteen  hundred  and  ninety-seven:* 

I.  That  John  Doe  is  a  resident  of  the  village  of  Northport^  in  the 
county  of  Suffolk,  in  the  state  of  New  York. 

II.  That  sa\d  John  Doe  claims  a  lien  upon  the  following  described 
mare,  to  wit:  {describing  mare'),  and  also  upon  the  following  described 
foal,  to  wit:  (describing  foal ).^ 

III.  That  said  lien  is  claimed  upon  said  mare  and  said  foal  for  the 
amount  of  fifty  dollars,^  for  the  service  upon  said  mare  of  a  certain 
stallion,  to  wit:  (describing  stallion'),  belonging  to  the  szxd  John  Doe. 

IV.  That  said  service  was  performed  by  said  stallion  upon  said 
mare  for  Richard  Roe^  at  his  special  instance  and  request. 

V.  That  said  Richard  Roe  agreed  to  pay  the  said  John  Doe  the 
sum  oi  fifty  dollars  for  said  service. 

VI.  That  said  sum  of  fifty  dollars  so  agreed  to  be  paid  to  the 
said  John  Doe  by  the  said  Richard  Roe  became  due  and  payable  on 
X}cvt  first  day  of  October,  a.  d.  \W8,  and  is  still  due  and  unpaid. 

VII.  That  said  service  was  performed  on  \h&  first  day  of  October, 
A.  D.  \W8. 

Dated  at  Northport,  Suffolk  county,  New  York,  this  first  day  of 
September^  a.  d.  \Z99. 

John  Doe. 
e.  On  Monument. 

Form  No.  13063.* 

(Commencing  as  in  Form  No.  13062,  and  continuing  down  to  *.) 

I.  (Like  paragraph  I  in  Form  No.  13062.)  ' 

II.  That  the  sa.\di  John  Doe  cXzAvas  a  lien  upon  a  certain  monument 
(or  grave-stone  or  enclosure,  or  other  structure). 

III.  That  said  lien  is  claimed  upon  thf  said  monument  (or  grave- 
stone or  enclosure,  or  other  structure)  for  the  sum  oi  five  hundred  (\o\- 
lars,*  with  interest  from  'Ool^  first  day  of  February,  a.  d.  \W9^ 

IV.  That  said  lien  is  claimed  upon  said  monument  (or  grave-stone 
or  enclosure,  or  other  structure)  for  furnishing  and  placing  the  same 
in  a  certain  cenietery  (or  burial-ground),  to  wit:  (describing  cemetery 
or  burial-ground). 

V.  That  said  monument  (or  grave-stone  or  enclosure,  or  other  struc- 
ture) was  furnished  and  placed  in  said  cemetery  (or  burial-ground)  by 
the  ?,d\diJohn  Doe  for  Richard  Roe,  at  the  special  instance  and  request 
of  the  said  Richard  Roe.'' 


1.  Description  of  property  on  which 
lien  is  claimed  must  be  given.  N.  Y. 
Laws  (1897),  c.  418,  §  60. 

2.  Amoniit  of  claim  must  be  specified. 
N.  Y.  Laws  (1897),  c.  418,  §  60. 

3.  Person  against  whom  claim  is  made 
must  be  specified.  N.  Y.  Laws  (1897), 
c.  418,  §  60. 

4.  New  York.  —  Laws  (1897),  c.  418,  § 
41.  See  also,  generally,  supra,  note  i, 
p.  461- 

Must  be  filed  by  the  lienor.  N.  Y. 
Laws  (1897),  c.  418,  §41, 


Copy  of  notice  of  lien  must  be  served 
within  ten  days  upon  the  person  who 
contracts  for  the  erection  of  the  monu- 
ment, etc.,  as  well  as  upon  the  owner 
of  the  lot  on  which  the  monument,  etc., 
stands.     N.  Y.  Laws  (1897),  c.  418,  §  41. 

5.  Amount  agreed  to  be  paid  must  be 
stated.     N.  Y.  Laws  (1897).  c.  418,  §41. 

6.  Interest  from  time  amount  became 
due  may  be  claimed.  N.  Y.  Laws  (1897). 
c.  418,  ^  41. 

7.  Names  of  persons  with  whom  the 
agreement   for   purchase  and  erection 
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VI.  The  said  sum  oi  five  hundred  dollars,  for  which  a  lien  is  claimed, 
is  the  purchase  price^  of  said  monument  (or  grave-stone  or  enclosure^  or 
other  structure). 

VII.  That  the  s^\6.  Richard  Roe  agreed  to  pay  the  sz\A  John  Doe 
the  said  sum  oi  five  hundred  dollars,  for  the  said  furnishing  and  placing 
in  the  said  cemetery  (or  burial-ground^  of  the  said  monument  (or 
grave-stone  or  enclosure^  or  other  structure). 

VIII.  (JLike paragraph  VI  in  Form  No.  13062.') 

IX.  That  said  monument  (or  grave-stone  or  enclosure,  or  other  struc- 
ture) is  described  as  follows,  to  wit:  (describing  monument  or  grave-stone 
or  enclosure  or  other  structure')?' 

X.  That  the  location  of  the  plot  upon  which  said  monument  (or 
grave-stone  or  enclosure,  or  other  structure)  stands  is  as  follows,  to  wit: 
{describing  location)? 

XI.  That  said  monument  (or  grave-stone  or  enclosure,  or  other  struc- 
ture) was  furnished  and  placed  in  said  cemetery  (or  burial-ground)  as 
aforesaid,  on  t\it  first  day  oi  February,  A.  D.  \2>99. 

Dated  at*  {continuing  and  concluding  as  in  Form  No.  13062,  and  adding 
a  verificatiorfi  by  the  lienor). 

f.  On  Stone. 
Form  No.  13064.* 

{Commencing  as  in  Form  No.  13062,  and  continuing  down  to  *.) 

I.  {Like paragraph  I  in  Form  No.  13062.)'' 

II.  That  saidy^^«  Doe  claims  a  lien  upon  certain  sandstone  (or 
granite  or  bluestone  or  marble).^ 

III.  That  said  lien  is  claimed  upon  said  sandstone  (or  granite  or 
bluestone  or  marble)  for  the  amount  of  one  hundred  dollars^  for  labor 
expended  thereon. 

IV.  That  said  labor  was  performed  during  the  months  of  Jlfay, 
June  and  July  of  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine,  the  first  day  of  performing  said  labor  being  the  first 
day  of  May,  a.  d.  iS99,  and  the  last  day  of  performing  said  labor 
being  the  thirtieth  day  of  July,  a.  d.  i899. 

was  made  must  be  stated.     N.  Y.  Laws  Most  be  filed  in  the  office  where  all 

(1S97),  c.  418,  §41.  chattel  mortgages  upon  the  same  kind 

1.  Lien  for  purchase  price  or  some  un-  of  stone  are  required  to  be  filed.  N.  Y. 
paid  part  thereof  must  be  stated.     N.  Laws  (1897),  c.  418,  §  50. 

Y.  Laws  (1897),  c.  418,  §  41.  Copy  of  the  notice   so  filed  must  be 

2.  Description  of  monument,  etc.,  must  served  on  the  owner  of  the  stone  within 
be  given.    N.  Y.  Laws  (1897).  c.  418,  §  41.  five  days  after  filing  the  notice.     N.  Y. 

3.  Location  of  plot  upon  which  monu-  Laws  (1897),  c.  418,  §  50. 

ment  stands  must  be  given.    N.  Y.  Laws  7.  Name  of  lienor  must  be  stated.     N. 

(1S97),  c.  418.  §41.  Y.  Laws  (1897),  c.  418,  §  50. 

4.  Within  one  year  of  furnishing  or  Besidence  of  lienor  must  be  stated, 
placing  the  monument,  etc.,  the  notice  N.  Y.  Laws  (1897),  c.  418,  §  50. 

of  lien  must  be  filed.    N.  Y.  Laws  (1897),  8.  Sandstone,  granite,  blnestone  or  mar- 

c.  418,  §  41.  ble  are  the  only  kinds  of  stone  men- 

6.  Knst  be  verified  by  the  lienor.     N.  tioned  in    the  statute.      N.   Y.    Laws 

Y.  Laws  (1897),  c.  418,  §41.  (1897),  c.  418,  P  50. 

6.  JVew  York.  —  Laws  (1897),  c.  418,  9.  Amount  due  must  be  stated.    N.  Y. 

§  50.     See  also,  generally,  supra,  note  Laws  (1897),  c.  418,  §  50. 
f,  p.  461. 
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V.  That  said  labor  consisted  of  excavating  (or  quarrying  or  dressing 
or  cuttingy-  said  sandstone  (or  granite  or  bluestone  or  marble')  in  the 
quarry  {ox  yard  or  dock)"^  of  the  said  Richard  Roe,  located  in  the  vil- 
lage of  Northport^  in  the  county  of  Suffolk,  in  the  state  of  New  York. 

VI.  That  said  sandstone  (or  granite  or  bluestone  or  marble),  upon 
which  said  labor  was  performed  in  excavating  (or  quarrying  or  dressing 
or  cutting),  is  of  the  quantity,  to  wit,  {stating  quantity)^  and  more 
particularly  described  as  follows,  to  wit:  {describing  sandstone,  granite, 
bluestone  or  marble).^ 

VII.  That  said  labor  was  performed  for  Richard  Roe,^  at  his  special 
instance  and  request. 

VIII.  That  the  said  Richard  Roe  agreed  to  pay  the  sdiid  John  JDoe 
the  said  sum  of  one  hundred  dollars  for  said  labor  expended  in 
excavating  (or  quarrying  or  dressing  or  cutting)  said  sandstone  (or 
granite  or  bluestone  or  marble)  in  said  quarry  {or  yard  ox  dock). 

IX.  {Like paragraph  VI  in  Form  No.  13062.) 

Dated  at  ^  {continuing  and  concluding  as  in  Form  No.  13062). 


g.  On  Threshed  Grain. 
Form  No.  13065.'' 

Farm  Laborer's  Lien. 
John  Doe,  Claimant, 
against 
Richard  Roe. 

Notice  is  hereby  given,  that  John  Doe,  of  Spokane  county,  state  of 
Washington,  claims  a  lien  upon  five  hundred  bushels  of  wheat,  said 
property  being  the  crop  raised  or  threshed  upon  the  farm  or  land  situ 
ated  in  Spokane  county,  state  of  Washington,  described  as  follows,  to 
wit:  {describing  lattd);  said  wheat  being  now  situated  m  {describing 
place)  and  marked  thus:  {describing  marks  or  otherwise  identifying 
wheat).  Said  lien  is  claimed  for  labor  done  and  performed  by  the 
undersigned  claimant  upon  said  farm  or  land  as  laborer;  that  the 
name  of  the  owner  or  reputed  owner  of  said  farm  or  land  is  Richard 
Roe,  and  the  name  of  the  owner  or  reputed  owner  of  said  wheat  is 
Richard  Roe;  thdit  Richard  Roe  employed  SBxd  John  Doe  to  perform 


1.  Labor  must  consist  in  excavating, 

quarrying,  dressing  or  cutting.     N.  Y. 
Laws  (1897),  c.  418,  §  50. 

2.  Labor  performed  in  quarry,  yard  or 
dock  is  protected  by  a  lien.  N.  Y. 
Laws  (1897),  c.  418,  §  50. 

3.  Quantity  of  stone  worked  upon  and 
sought  to  be  charged  with  a  lien  must 
be  stated.  N.Y.  Laws  (1897),  c.  418, 
§  50. 

4.  Description  of  sandstone,  etc.,  must 
be  given.  N.  Y.  Laws  (1897),  c.  418, 
§50. 

6.  Name  of  person  for  whom  labor  was 
performed  must  be  stated.  N.  Y.  Laws 
(1897),  c.  418,  §  50. 


6.  Within  tMrty  days  after  perform- 
ance of  labor  the  notice  must  be  filed. 
N.  Y.  Laws  (1897),  c.  418,  §  50. 

7.  Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5957  et  seq. 

Idaho. — Laws  (1899),  p.  x^^"]  et  seq. 

See  also,  generally,  supra,  note  I, 
p.  461. 

Must  be  filed  for  record  with  the  county 
auditor  of  the  county.  Ballinger's 
Anno.   Codes  &  Stat.   Wash.   (1897),  § 

5959- 

Analogous  to  Logger's  Lien.  —  Claim 
shall  be  in  substance  in  accordance 
with  8  5936.  Ballinger's  Anno.  Codes. 
&  Stat.  Wash.  (1897),  §  5959. 
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said  labor  upon  the  following  terms  and  conditions,  to  wit:  The  said 
Richard  Roe  agrees  to  pay  the  said  John  Doe  for  such  labor  {stating 
terms  of  contract  in  substance  or  verbatim);  that  said  contract  has 
been  faithfully  performed  and  fully  complied  with  on  the  part  of  said 
John  Doe,  who  performed  said  labor  for  the  period  of  eight  months; 
the  said  labor  was  so  performed  and  rendered  upon  said  farm  or  land 
between  the  first  day  oi  February,  iS99,  and  the  first  day  oi  Novem- 
ber, i899,  and  the  rendition  of  said  service  was  closed  on  the  first  day 
o( November,  i899,  and  forty  days  have  not  elapsed  since  that  time; 
that  the  amount  of  claimant's  demand  for  said  service  is  ninety-six 
dollars;  and  that  no  part  thereof  has  been  paid  except  the  sum  of 
six  dollars,  and  there  is  now  due  and  remaining  unpaid  thereof  after 
deducting  all  just  credits  and  offsets  the  sum  of  ninety  dollars,  in 
which  amount  he  claims  a  lien  upon  said  five  hundred  bushels  of 
wheat. 

John  Doe. 
State  of  Washington,  ) 
County  of  Spokane.     \ 

John  Doe,  being  first  duly  sworn,  on  oath  says  that  he  is  the  person 
and  claimant  named  in  the  foregoing  claim,  that  he  has  heard  the 
same  read  and  knows  the  contents  thereof  and  believes  the  same  to 
be  true. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  second  day  oi  November, 
A.  D.  \Z99. 

(seal)  Norton  Porter, 

Notary  Public,  in  and  for  the  state  of  Washingtony 
residing  at  Spokane  County,  and  said  state.  ^ 


h.  Upon  Surrender  of  Possession  of  Property. 

Form  No.  13066.* 

(2  Ga.  Code  (1895),  §  2805.) 

Georgia  — Pulaski  County. 

John  Doe,  mechanic,  claims  a  lien  on  {describing property"),  of  Richard 
Roe,  for  work  done  and  material  furnished  in  manufacturing  (or  repair- 
ing, as  the  case  may  be)  the  same. 

Dated  at  Hawkinsville,  Georgia,  this  first  day  of  September,  a.  d. 
1 899. 3 

John  Doe. 


1.  Yerification.  —  The  claim  shall  be 
verified.  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1S97),  g§  5936,  5959. 

2.  Georgia. — 2  Code  (1895),  §  2805. 
See  also,  generally,  supra,  note  i, 
p.  461. 

Upon  sTurender  of  possession  of  the 
property  to  the  debtor  only  need  this 


claim  be  filed.  2  Ga.  Code  (1895),  § 
2805. 

Host  be  recorded  in  the  office  of  the 
clerk  of  the  superior  court.  2  Ga. 
Code  (1895),  §  2805. 

3.  Within  ten  days  after  completion  of 
work  or  material  furnished  the  claim 
must  be  filed.    2  Ga.  Code  (1895),  §  2805. 
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2.  Bond  to  Release  Statutory  Lien. 

Form  No.  13067.* 

{Commencement  as  in  Form  No.  3693. ) 

The  condition^  of  the  above  obligation  is  such  that  whereas  the 
said  /o/in  Doe  has  a  certain  statutory  lien  under  and  by  virtue  of 
the  second  division,  title  seven,  chapter  five  of  the  Revised  Statutes 
of  the  state  of  Florida  of  1892,  for  the  sum  of  one  Mndred  doUairs, 
upon  the  following  described  property  of  the  said  Richard  Roe,  to 
wit,  {describing  property);  and  whereas  the  saad  Richard  Roe  desires 
to  release  his  said  property  from  said  lien  claimed  thereon;  now, 
therefore,  if  the  said  Richard  Roe  will  pay  any  judgment  which  may 
be  recovered  on  said  lien  with  costs,  then  this  obligation  to  be  void, 
otherwise  it  remains  in  full  force  and  virtue. 

Richard  Roe.     (seal) 
John  Fen.  (seal) 

Richard  Den.     (seal) 
Taken  and  approved  by  me  thisjfrj/  day  of  September,  a.  d.  18SP. 

Calvin  Clark, 
Clerk  of  the  Circuit  Court  of  Leon  County,  Florida.^ 

Form  No.  13068.* 

State  of  New  York, 
Suffolk  County, 
Town  of  Huntington. 

'Whtvt2iS  John  Doe  did  on  tht  first  day  of  September,  a.  d.  iS99, 
file  in  the  office  of  the  town  clerk  of  said  town  of  Huntington,  in  the 
county  of  Suffolk,  in  the  state  of  New  York,  a  certain  notice  of  lien 
in  which  he  states  as  follows:  (setting  out  allegations  in  the  notice  ver- 
batim or  in  substance);  and  whereas  the  said  Richard  Roe  is  desirous 
of  discharging  said  lien; 

Now  therefore,  in  pursuance  of  the  provisions  of  an  act  of  the  legis- 
lature, state  of  New  York,  entitled  "An  Act  in  relation  to  liens  con- 
stituting chapter  forty-nine  of  the  general  laws,"  passed  on  the 
thirteenth  day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  being  chapter  four  hundred  and  eighteen 
of  the  laws  of  eighteen  hundred  and  ninety-seven. 

We,  John  Fen,  of  number  32  Main  street,  Northport,  New  York, 
merchant,  and  Richard  Den,  of  number  35  Highland  avenue,  North- 
port,  New  York,  banker,^  do  jointly  and  severally  undertake  in  the 

1.  Florida.  —  Rev.  Stat.  (1892),  §  1749.  which  lien  is  claimed.     Fla.  Rev.  Stat. 

See   also   list  of   statutes   cited  supra,  (1892),  §  1749. 

note  I,  p.  458.  2.  Conditioned    for    the    payment   of 

Mtist  be  filed  with  the  clerk  of  the  cir-  any  judgment  which  may  be  recovered 

cult  court.     Fla.    Rev.  Stat.   (1892),    §  on  said  lien  with  costs.     Fla.  Rev.  Stat. 

1749-  (1892).  §1749. 

Two  good  and  sufficient  sureties  are  3.  Must  be  approved    by  the    circuit 

required.      Fla.    Rev.    Stat.    (1892),    §  clerk.     Fla.  Rev.  Stat.  (1892),  §  1749. 

1749.  4.  New  York.  —  Laws  (1897),  c.  418, 

Must  be  payable  to  the  person  claim-  §   52.     See  also   list  of  statutes  cited 

ing  the  lien.     Fla.    Rev.  Stat.  (1892),  §  supra,  note  i,  p.  458. 

1749.  5.  One  or  more  sureties  are  required. 

Penalty  must  be  in  double  the  sum  for  N.  Y.  Laws  (1897),  c.  418,  §  52. 
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sum  of  one  thousand  dollars,^  that  the  said  Richard  Roe  will  pay  the 
sum  due  said  lienor,  the  said  John  Doe,  by  reason  of  said  lien  and  the 
costs  and  expenses  of  enforcing  the  same.^ 

{^Signature  and  acknowledgment  as  in  Form  No.  2717). 
This  undertaking  approved  by  me  as  to  form  and  sufficiency  this 
fourth  day  of  September,  a.  d.  x2>99. 

Thomas  Caril,  Clerk  of  the  Town  of  Huntington^ 
Suffolk  County,  N.  Y.^ 


3.  Enforcement  of  Lien.* 
a.  By  Judieial  Proceedings.' 

(1)  In  General. 

(a)  Statement  or  Complaint.^ 

aa.  For  Boarding  Horse.'' 


1.  Most  be  in  an  amoaat  equal  to  twice 
the  sum  specified  in  the  notice  of  the 
lien.     N.  Y.  Laws  (1897),  c.  418,  §  52. 

2.  Conditioned  for  the  payment  of  the 
sum  due  such  lienor  by  reason  of  such 
lien  and  the  costs  and  expenses  of  en- 
forcing the  same.  N.  Y.  Laws  (1897), 
c.  418,  §  52. 

3.  U nst  be  approved  by  the  oflicer  with 
whom  the  notice  of  lien  was  filed.  N. 
Y.  Laws  (1897),  c.  418,  §  52. 

Justification  of  soreties  must  be  had 
before  the  officer  with  whom  the  notice 
of  lien  was  filed.  N.  Y.  Laws  (1897),  c. 
418,  §  52.  See,  generally,  the  title  Justi- 
fication OF  Sureties,  vol.  10,  p.  1075. 

4.  Enforcement  of  Lien. —  Liens  upon 
personal  property  are  enforced  some- 
times by  judicial  proceedings.  See  in- 
fra, note  5,  this  page.  And  sometimes 
by  sale  of  property  without  judicial 
proceedings.     See  infra,  note  2,  p.  509. 

5.  Enforcement  by  Judicial  Proceedings. 
—  Where  the  statute  so  provides,  or  in 
the  absence  of  any  statutory  method  of 
procedure  in  many  jurisdictions,  a  lien 
upon  personal  property  may  be  enforced 
by  action  and  judgment.  This  action 
is,  ordinarily,  one  in  the  nature  of  a 
suit  in  equity,  though  in  some  cases  it 
has  been  held  to  be  purely  an  action  at 
law  on  contract.  See  13  Encycl,  PI. 
and  Pr.  125  et  seq.\  also  list  of  statutes 
cited  supra,  note  i,  p.  458.  How- 
ever, in  most  states,  liens  on  personal 
property  are  made  enforceable  by  a 
statutory  summary  proceeding.  See  in- 
fra. Form  No.  13069  et  seq.,  and  notes 
thereto. 


6.  Beqnisites  of  Complaint,  etc. —  For  the 

formal  parts  of  a  complaint,  declaration 
or  petition  in  a  particular  jurisdiction 
see  the  titles  Complaints,  vol.  4,  p. 
1019;  Declarations,  vol.  6,  p.  244. 

Statutory  Provisions. —  See  list  of  stat- 
utes cited  supra,  note  i,  p.  458. 

To  Enforce  Seed-grain  Lien.  —  Com- 
plaint must  allege  that  the  grain  was 
furnished,  that  the  grain  in  suit  was 
produced  from  the  seed  furnished,  that 
a  notice  and  account  were  filed  in  the 
county  where  the  buyer  resided,  and 
that  the  filing  was  within  thirty  days 
after  the  delivery  of  the  seed.  Parker 
First  Nat.  Bank  v.  Peavy  Elevator  Co., 
10  S.  Dak.  167. 

Land  upon  which  the  seed  was 
planted  must  be  described.  Lavin  v. 
Bradley,  i  N.  Dak.  291;  although  it 
has  been  held  to  be  unnecessary  to 
state  that  the  seed  was  sold  to  be 
sown  in  any  particular  land,  it  being 
suflScient  to  allege  that  the  seed  was 
sown  on  land  owned,  used,  occupied  or 
rented  by  the  purchaser.  Joslyn  v. 
Smith,  2  N.  Dak.  53.  For  sufficient 
description  of  property  upon  which  the 
seed  was  sown  see  Parker  First  Nat. 
Bank  v.  Peavy  Elevator  Co.,  10  S. 
Dak.  167. 

For  complaint  to  enforce  seed-grain 
lien  see  Lavin  v.  Bradley,  i  N.  Dak. 
291,  certain  defects  in  which  are 
specifically  pointed  out  in  the  opinion 
of  the  court. 

7.  "  Kept."  —  Stating  that  plaintiff 
"  kept  "  the  animal  has  been  held  to  be 
equivalent  to    stating   that    food    and 
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Form  No.  13069.' 


State  of  Missouri,  , 

'  ^  ss. 


County  of  Barton.  \ 

This  day  personally  appeared  before  me,  Abraham  Kent,  a  justice 
of  the  peace  within  and  for  Lamar  township,  county  and  state  afore- 
said, John  Doe^  who  being  first  duly  sworn  according  to  law,  upon 
his  oath  states  and  says: 

I.  That  Richard  Roe  is  justly  indebted  to  him,  the  said  John  Doe,  in 
the  sum  of  fifty  dollars  for  the  keeping  and  boarding  of  a  certain 
horse. 

II.  That  said  horse  is  described  as  follows,  to  wit:  {describing 
horse)."^ 

III.  That  the  said  y(9/^«Z>^^  claims  his  statutory  lien  on  such  horse 
for  said  keeping  and  boarding  of  the  same. 

IV.  That  the  following  is  a  true  and  correct  account  for  the 
indebtedness  incurred  by  the  said  Richard  Roe  for  the  keeping  and 
boarding  of  the  said  horse  by  the  said  John  Doe:  {setting  forth 
accounf).^ 

John  Doe. 
Subscribed  and  sworn  to  before  me  th.\^  first  day  of  September,  a.  d. 
iW9. 

Abraham  Kent,  Justice  of  the  Peace, 
Lamar  Township,  Barton  County,  Mo.^ 

66.  For  Cutting  Stone. 

Form  No.  13070.* 

{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5926.^ 

I.  That  the  plaintiff  is  and  was  at  the  times  hereinafter  mentioned 
a  resident  in  the  village  of  Northport,  in  the  county  of  Suffolk,  in  the 
state  of  New  York. 

II.  That  the  defendant  is  and  was  at  the  times  hereinafter  men- 
tioned a  resident  in  the  village  of  Northport,  in  the  county  of  Suffolk, 
in  the  state  of  Neiv  York,  then  and  there  owning  and  operating 
a  certain  yard  in  said  village  of  Northport  in  which  granite  was 
dressed  and  cut. 

III.  That  on  the  first  day  of  May,  a.  d.  x%99,  the  said  defend- 
ant entered   into  a  contract  of  employment  in  writing,  which  said 

shelter  were  furnished.     Allen  v.  Ham,  be  made  by  the  claimant,   his  agent  or 

63  Me.  532.  attorney.      Mo.     Rev.    Stat.    (1889),   § 

Precedent.  —  A   petition    under    Me.  6731. 

Pub.   Laws  (1872),  c.   270,  as  amended  3.  Description  of  property    on   which 

laws  (1873),  c.    125,   to  enforce  for  lien  lien  is  claimed  is  necessary.     Mo.  Rev. 

boarding  and  keeping  stallion  is  set  out  Stat.  (1889),  §  6731. 

in  substance  in  Allen  v.  Ham,  63  Me.  4.  Account  mtist  be  set  forth  in  state. 

532.  ment.     Mo.  Rev.  Stat.  (1889),  §  6731. 

1.  Missouri.  —  Rev.  Stat.  (1889),  §  5.  Most  be  duly  verified  by  claimant, 
6730  et  seq.  See  also,  generally,  supra,  his  agent  or  attorney.  Mo.  Rev.  Stat, 
note  6,  p.  469.  (1889),  §  6731. 

Must  be  filed  with  the  justice  of  the  6.  New  York. —  Laws  (1897),  c.  418, 
peace.     Mo.  Rev.  Stat.  (1889),  §6731.        §  51.     See  also,  generally,  supra,  note 

2.  By  Whom  Made.  —  Statement  may    6,  p.  469. 
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contract  was  as  follows,  to  wit:  {setting  out  the  terms  of  the  contract 
verbatim  or  in  substance^  stating  labor  performed  and  compensation  agreed 
upon'). 

IV.  That  the  said  plaintiff  within  thirty  days  after  the  completion 
of  said  contract  of  labor,  to  wit,  on  the  first  day  of  September,  a.  d. 
i8P9,  filed  in  the  office  of  the  town  clerk  of  the  town  of  Huntington 
a  notice  of  lien  on  said  granite  pursuant  to  the  provisions  of  an  act 
of  the  legislature  of  New  York  entitled  "  An  Act  in  relation  to  liens, 
constituting  chapter  forty-nine  of  the  general  laws,"  passed  on  the 
thirteenth  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred  and 
ninety-seven,  being  chapter  four  hundred  and  eighteen  of  the  laws  of 
1897,  a  copy  of  which  said  notice  of  lien  is  hereunto  annexed  and 
made  a  part  of  this  complaint  and  marked  Exhibit  A. 

V.  That  within  five  days  after  the  filing  of  said  notice  of  lien,  to 
wit,  on  the  second  day  of  September,  a.  d.  i899,  a  copy  thereof  was  duly 
served  upon  the  owner  of  said  granite,  to  wit,  the  said  defendant 
Richard  Roe. 

VI.  That  the  sum  oi  five  hundred  dollars  is  the  amount  claimed  in 
said  notice  of  lien,  and  that  said  sum  is  still  due  and  unpaid  from  the 
said  defendant  to  the  said  plaintiff  on  account  of  the  said  labor  and 
service  performed  under  said  contract  of  employment. 

Wherefore  the  said  plaintiff  prays  judgment: 

1.  That  all  interest,  lien  and  equity  of  redemption  of  said  defend- 
ant in  said  property,  to  wit,  {describing property)  be  foreclosed. 

2.  That  the  said  property,  to  wit,  {describing  property)  be  sold  and 
the  proceeds  thereof  be  applied  to  the  payment  of  the  said  amount 
due  for  said  labor  as  claimed  in  said  notice  of  lien,  together  with 
interest  thereon  from  \)!\^  first  day  of  September,  a.  d.  i85S,  and  also 
to  the  payment  of  the  costs  and  expenses  of  this  action. 

3.  That  the  defendant  be  further  adjudged  to  pay  any  deficiency 
that  may  remain  after  applying  the  proceeds  of  said  sale  as  aforesaid, 
and  for  such  other  and  further  relief  in  the  premises  as  to  the  court 
may  seem  just  and  proper. 

{Concluding  with  signature  and  verification  as  in  Form  No.  111^57.) 

cc.  For  Furnishing  Monument. 

Form  No.  1307  i.' 

(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5926.') 

I.  That  on  the  first  day  of  February,  a.  d.  \?>99,  and  at  all  the 
times  hereinafter  mentioned,  plaintiff  was  a  resident  of  the  village  of 
Northport,  in  the  county  of  Suffolk  and  state  of  New  York,  and  then 
and  there  engaged  in  the  business  of  furnishing  and  placing  in  ceme- 
teries or  burial-grounds,  monuments,  grave-stones,  enclosures  or 
other  structures. 

II.  That  defendant  was,  on  the ^r^/ day  oi  February,  a.  d.  x%99, 
and  at  all  the  times  hereinafter  mentioned,  a  resident  of  the  village 
of  Northporty  in  the  county  of  Suffolk  and  state  of  New  York. 

1.  New  York.  — Laws  (1897),  c.  418,  §  42.  See  also,  generally,  supra,  note  6, 
p.  469. 
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III.  That  on  \ht  first  day  of  February^  a.  d.  i89P,  the  said  plain- 
tiff entered  into  a  contract  in  writing  with  the  said  defendant  for  the 
furnishing  and  placing  of  a  certain  monument  upon  a  certain  plot 
(describing  plot)  in  a  certain  cemetery  {describing  or  naming  cemetery^ 
in  said  village  oi  Northport,  which  said  contract  was  as  follows:  {set- 
ting out  terms  of  contract  verbatim  or  in  substance^. 

IV.  That  said  plaintiff  on  the  said  y?rj/ day  of  February^  a,  d.  i8PP, 
duly  performed  his  said  contract  by  furnishing  and  placing  said 
monument  upon  said  plot  in  said  cemetery  according  to  the  terms 
and  conditions  of  said  contract. 

V.  That  the  said  sum  of  five  hundred  dollars,  as  agreed  to  be  paid 
to  the  said  plaintiff  by  the  said  defendant  under  said  contract,  became 
due  on  the  first  day  of  February,  a.  d.  \Z99,  and  is  still  due  and 
unpaid. 

VI.  That  within  one  year  after  said  sum  became  due,  to  wit,  on 
the  first  day  of  September,  a.  d.  i85P,  said  plaintiff  filed  with  the 
superintendent  or  person  in  charge  of  said  cemetery  a  notice  of  lien 
pursuant  to  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
New  York  entitled  "An  Act  in  relation  to  liens,  constituting  chap- 
ter forty-nine  of  the  general  laws,"  passed  on  the  thirteenth  day  of 
May,  in  the  year  of  our  Lord  eighteen  hundred  and  ninety-seven, 
being  chapter  four  hundred  and  seventeen  of  the  laws  of  1897,  in 
which  said  notice  plaintiff  stated  as  follows:  {setting  out  statements 
in  notice  verbatim  or  in  substance),  a  copy  of  which  said  notice  is 
hereunto  annexed  and  made  a  part  of  this  complaint,  marked 
Exhibit  A. 

VII.  That  within  ten  days  after  the  filing  of  said  notice  with  said 
superintendent  or  person  in  charge  of  said  cemetery  as  aforesaid,  to 
wit,  on  \ht,  fifth  day  of  September,  a.  d.  i855,  a  cppy  of  said  notice 
was  by  the  plaintiff  duly  served  upon  the  said  Richard  Roe,  the  per- 
son with  whom  the  agreement  for  the  purchase  and  erection  of  said 
monument  was  made,  who  also  then  was  and  still  is  the  owner  of  said 
lot  upon  which  said  monument  was  erected,  pursuant  to  the  pro- 
visions of  said  act  of  the  legislature  of  New  York  hereinabove 
referred  to,  a  copy  of  the  service  of  which  said  notice  is  hereunto 
annexed  and  made  a  part  of  this  complaint,  marked  Exhibit  B. 

Wherefore  the  said  plaintiff  prays  judgment: 

1.  For  the  sum  oi  five  hundred  dollars  with  interest  thereon  from 
X}s\^  first  day  of  February,  a.  d,  i899,  with  the  costs  and  expenses  of 
this  action. 

2.  That  it  be  declared  that  said  plaintiff  has  a  lien  upon  the  follow- 
ing described  property  {describing  it\  for  the  amount  of  said  judg- 
ment, interest  and  costs. 

3.  That  said  plaintiff  be  authorized  to  remove  said  property,  to  wit, 
{describing  property)  from  the  said  cemetery  and  to  sell  the  same  at 
public  auction  to  satisfy  the  amount  of  said  judgment,  interest  and 
costs. 

4.  And  for  such  other  and  further  relief  in  the  premises  as  to  the 
court  may  seem  just  and  proper. 

{Concluding,  with  signature  and  verification  as  in  Form  No.  llJf57.') 
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dd.  For  Serving  Marb. 
Form  No.  13072.* 

{Commencement  as  in  Form  No.  6932)  that  on  the  twenty-first  day 
of  April,  A.  D.  i2>95,  the  plaintiff  was  the  owner  of  a  certain  stallion, 
called  Rollicking  Rick,  which  said  stallion  was  kept  for  the  purpose 
of  raising  from;  that  on  said  twenty-first  ddiy  of  April,  a.  d.  i2>96,  in 
the  county  of  Sumter,  in  the  state  of  South  Carolina,  the  said  stallion 
so  owned  by  the  plaintiff,  served  a  black  mare  called  Jinny,  which 
said  mare  is  more  particularly  described  as  follows:  to  wit,  (describ- 
ing mare),  and  which  said  mare  was  owned  at  the  time  of  said 
service  by  the  defendant  Richard  Roe;  that  thereafter,  to  wit,  on  or 
about  the  twenty-first  dsiy  oi  Jafmary,  a.  d.  iS96,  the  said  mare  foaled 
a  black  colt,  more  particularly  described  as  ioWo^s:  (^describing  colt); 
that  at  the  time  of  said  foaling  of  said  colt  the  said  mare  was  owned 
by  the  defendant  Samuel  Short,  who  still  is  the  owner  of  the  said 
mare;  that  the  said  service  was  rendered  under  a  contract  of  insur- 
ance at  the  price  of  twenty-five  dollars  with  the  defendant,  the  said 
Richard  Roe;  that  said  sum  and  price  of  service,  to  wit,  the  sum  of 
twenty-five  dollars,  has  not  been  paid  but  is  still  due  the  owner. 

That  the  said  defendant  Samuel  Short  purchased  the  said  mare 
with  notice  that  she  had  been  served  with  said  stallion  and  with  notice 
of  the  statutory  lien  on  the  issue  and  offspring  for  the  service  fees. 

Wherefore  plaintiff  demands  judgment  (continuing  and  concluding 
as  in  Form  No.  5932). 

ee.  For  Work  on  Threshing-machine.' 
Form  No.  13073.' 

(Commencement  as  in  Form  No.  5910.) 

I.  That  the  defendant  Richard  Roe  is  indebted  to  the  said  plaintiff 
in  the  sum  of  one  hundred  dollars,  for  work  and  labor  performed  for 

1,  South  Carolina. — Civ.  Stat.  (1893),  California  by  an  equitable  action  to 
§  2523.  See  also,  generally,  supra,  note  foreclose.  Chuch  v.  Garrison,  75  Cal. 
6,  p.  469.  igg.     See   also,  generally,  supra,  note 

This  complaint  is  based  upon  the  6,  p.  469. 
facts  in  Harby  v.  Wells,  52  S.  Car.  156.  Landlord  is  not  a  necessary  party  in  a 
In  this  case  the  action  was  brought  in  proceeding  to  enforce  the  thresher's 
the  magistrate's  court.  Although  the  lien  on  a  tenant  farming  land  upon 
judgment  in  favor  of  the  plaintiff  was  shares.  Pain  v.  Isaacs,  10  Wash.  173. 
afiSrmed  in  both  the  circuit  and  su-  3.  California. — Civ.  Code  (1897), 
preme  courts,  Gary,  J.,  concurring  in  App.  p.  800.  See  also,  generally, 
the  result,  said,  "the  causeof  action  to  supra,  note  6,  p,  469. 
foreclose  the  statutory  lien  on  the  colt  The  form  in  the  text  is  based  upon 
and  satisfy  the  amount  alleged  to  be  the  complaint  in  Chuch  v.  Garrison,  75 
due,  was  not  on  the  law  side  of  the  Cal.  199.  A  judgment  in  favor  of  the 
court,  but  was  a  '  case  in  chancery.'  plaintiff  in  that  case  was  affirmed,  the 
Under  section  21,  art.  V,  of  the  new  court  holding  that  the  person  perform- 
constitution,  the  magistrate  did  not  ing  the  work  upon  the  threshing- 
have  jurisdiction,  as  it  was  a  case  'in  machine  while  fengaged  in  threshing  is 
chancery,'  *  *  *  the  appellant  having  entitled  to  the  lien  thereon  to  the 
failed  to  object  to  the  jurisdiction  of  extent  of  the  value  of  his  service,  even 
the  magistrate,  and  as  substantial  jus-  though  the  person  for  whom  the  work 
tice  has  been  done,  I  concur."  was   done   was  not  the  owner   of  the 

2.  A  thresher's  lien  is  foreclosed   in  machine. 
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the  said  defendant,  at  his  request,  on  a  certain  threshing-machine 
while  engaged  in  threshing  grain  in  the  county  of  Fresno,  in  the  state 
of  California,  between  \.\i^  first  day  oi  June,  a.  d.  i8PP,  and  the 
fourteenth  day  of  August,  a.  d.  \Z99. 

II.  That  the  said  threshing-machine  and  its  appurtenances  upon 
which  the  said  work  and  labor  was  performed  is  described  as  follows, 
to  wit,  {describing  threshing-machine),  and  is  of  the  value  of  six  hundred 
dollars. 

III.  That  said  sum  of  one  hundred  dioWsiXS  is  due  the  said  plaintiff 
from  the  said  defendant  and  unpaid. 

IV.  That  the  said  plaintiff  quit  work  for  the  said  defendant  on  the 
ssad  fourteenth  day  of  August,  a.  d.  iS99,  and  that  ten  days  have  not 
expired  since  he  ceased  so  working. 

V.  That  he  has  a  lien  on  said  threshing-machine  and  its  appurte- 
nances for  the  said  amount  so  due  him  for  the  said  amount. 

VI.  That  there  is  danger  of  said  threshing-machine  and  its  appur- 
tenances being  removed  from  said  county  of  Fresno. 

Wherefore  plaintiff  prays  for  a  judgment  against  the  said  defendant 
for  said  sum  of  one  hundred  dollars  so  due  for  said  work  and  labor;  that 
Samuel  Short,  of  said  Fresno  county,  be  appointed  by  this  court  to 
receive  and  safely  keep  the  said  threshing-machine  and. all  the  said 
appurtenances  and  everything  thereto  appertaining,  whether  the  same 
has  be6n  properly  described  herein  or  not,  and  that  the  same  and 
every  part  thereof  be  sold  according  to  the  law,  and  the  proceeds 
thereof  be  applied  to  the  payment  of  plaintiff's  judgment  and  all  costs 
of  said  (concluding  with  signature  and  verification  as  in  Form  No.  69 Iff). 

ff.  For  Unpaid  Officer's  Fees. 

Form  No.  13074.' 

(Precedent  in  Bowe  v.  U.  S.  Reflector  Co..  4  Civ.  Proc.  Rep.  (N.  Y. 
Supreme  Ct.)  155.)^ 

[(  Title  of  court  and  cause  and  commencement  as  in  Form  No.  6926)1  ^ 
that  the  plaintiff  was  irom.  January  1,  1S8O,  to  December  31,  18^^, 
sheriff  of  the  city  and  county  of  New  York,  duly  elected,  qualified  and 
acting  as  such;  that  the  d&itv\dia.n\.,  X.h&  United  States  Feflector  Com- 
pany, is  a  corporation  created,  organized  and  doing  business  under 
the  laws  of  the  state  of  Connecticut;  that  on  or  about  the  fourth  day 
oi  May,  1S8I,  in  a  certain  action  then  pending  and  undetermined  in 
the  supreme  court,  wherein  the  defendants,  Hall,  Nicoll  and  Granbery, 
were  plaintiffs,  and  the  defendant,  the  IJnited  States  Reflector  Com- 
pany, was  defendant,  brought  to  recover  $£6,736.67  for  alleged  breach 
of  contract,  a  warrant  of  attachment  against  the  property  of  the 
defendant,  the  United  States  Reflector  Company,  was  duly  granted  and 
issued  to  this  plaintiff  as  sheriff;  that  in  pursuance  thereof  the  plain- 
tiff levied    upon   and   attached   certain    property  of   the  defendant 

1.  New  York.  —  Code  Civ.  Proc.  3.  The  matter  to  be  supplied  within 
(1899),  §  709.  [  ]  will  not  be  found  in  the  reported 

2.  Demurrer  to  this  complaint  was  case, 
overruled. 
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enumerated  in  the  schedule  annexed  to  the  complaint,  [hereby  made 
a  part  of  this  complaint  and  marked  Exhibit  A^  and  continued  to 
keep  it  under  the  attachment;  that  on  May  <5,  \Z83,  the  plaintiffs  in 
the  attachment  served  a  notice  releasing  the  attachment  as  to  certain 
of  the  property,  except  for  the  purpose  of  satisfying  plaintiff's  lien 
for  charges  and  expenses;  that  by  an  order  of  the  court  entered  May 
5,  i883,  the  attachment  was  vacated  conditionally  upon  Zr(at//,iV^/V(7// 
and  Grandery's,  within  five  days  after  service  of  the  order,  refusing  to 
give  further  security ;  that  they  failed  to  give  the  security,  and  on  yune 
1,  iS83,  another  order  was  made  taxing  the  sheriff's  fees  and  direct- 
ing the  delivery  to  the  defendant  of  the  attached  property  upon  pay- 
ment to  him  of  said  fees;  that  he  had  in  the  execution  of  the  writ 
incurred  heavy  expenses,  principally  for  rent  of  the  places  in  which 
the  attached  property  was  kept,  under  an  agreement  with  the  parties 
and  at  their  request;  that  about  November  15,  iS83,  these  fees  and 
expenses  were  taxed  at  %722Jf.58,  less  the  sum  oi%3632.51,  thereto- 
fore paid,  leaving  the  sum  of  %3592.08  then  due,  and  after  the  failure 
of  the  plaintiffs  in  the  attachment  to  give  additional  security,  they 
were  again  taxed  at  the  sum  of  %5609.78,  less  %180,  theretofore  paid 
by  plaintiff,  leaving  then  due  %5J^9'.78,  which  included  the  balance 
due  upon  t'he  former  taxation;  that  by  agreement  of  the  parties 
the  property  was  to  remain  at  No.  4  Great  Jones  street,  in  this  city, 
until  finally  disposed  of,  and  the  rent  was  and  is  to  be  treated  as  an 
expense  of  the  sheriff;  that  the  property  still  remains  at  that  place; 
that  the  plaintiff  has  and  claims  a  lien  upon  the  property  for  his 
expenses;  that  pending  the  attachnent  the  defendant,  Corbit,  acquired 
or  claims  to  have  acquired  some  interest  in  the  property  which  is 
subject  to  the  plaintiff's  lien,  and  that  plaintiff  has  demanded  the 
amount  of  his  fees  and  expenses  from  the  defendants,  but  they  have 
each  of  them  refused  to  pay  the  same  or  any  part  thereof. 
[Wherefore  plaintiff  prays  judgment  against  the  defendants: 

I.  That  said  personal  property  attached  by  him  under  said  warrant 
of  attachment  which  had  before  the  commencement  of  this  action 
been  vacated  be  sold. 

II.  That  out  of  the  proceeds  he  be  paid  the  said  sum  oi  Jive  thou- 
sand four  hundred  and  twenty-nine  dollars  and  thirty-eight  cents,  the 
balance  due  on  account  of  his  fees,  charges  and  expenses  for  execut- 
ing said  warrant  of  attachment  and  interest  thereon  and  the  expenses 
of  keeping  this  said  attached  property  since  his  said  fees,  charges 
and  expenses  were  taxed. 

III.  That  he  have  judgment  against  the  said  defendants  Hall, 
Nicoll  and  Granbery,  who  were  plaintiffs  in  the  attachment  suit  for 
any  deficiency  that  may  remain  after  the  application  of  the  proceeds 
of  said  sale  in  payment  of  said  amount  and  for  costs  of  this  action. 

(Concluding  with  signature  and  verification  as  in  Form  No.  11457^^ 

(b)  Summons.  ^ 

1.  The  matter  enclosed  by  and  to  be  formal  parts  of  a  summons  in  a  particu- 
supplied  within  [  ]  will  not  be  found  in  lar  jurisdiction  see  the  title  Summons. 
the  reported  case.  Statutory  Provisions.  —  See    list    of 

2.  Eeqaisites  of  Stunmons.  —  For  the  statutes  cited  supra,  note  i,  p.  458. 
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Form  No.  13075.* 

The  State  of  Missouri, 

To  the  Constable  of  Lamar  township,  in  Barton  county,  greeting: 

We  command  you  to  summon  Richard  Roe  forthwith  to  appear 
before  the  undersigned,  one  of  the  justices  of  the  peace  of  Lamar 
township.  Barton  county,  at  the  city  of  Lamar  in  the  said  township, 
to  answer  the  complaint  of  _/^>^«  Z>^^,  founded  upon  a  livery-stable 
keeper's  lien  upon  the  following  described  property,  to  wit:  {describ- 
ing animal^  said  animal  being  the  property  of  the  said  Richard  Roe, 
and  now  in  the  possession  of  the  said  John  Doe,  in  which  said  com- 
plaint the  sdi\6.  John  Doe  demands  the  sum  oi  fifty  dollars. 

Given  under  my  hand  th\s  first  day  of  September,  a.  d.  \%99. 

Abraham  Kent,  Justice  of  the  Peace. 

(J)  Order  for  Publication  of  Notice.  ^ 

Form  No.  13076.' 

John  Doe,  plaintiff,  j  Before  Abraham  Kent,  a  justice  of  the  peace 
against  V      within  and  for  Lamar  Township,  Barton 

Richard  Roe,  defendant.  )      county,  Missouri. 

Whereas  on  the  first  day  oi  September,  a.  d.  \W9,  John  Doe  filed 
with  me  a  statement  duly  verified  by  himself  setting  forth  his  account 
and  a  description  of  the  property  on  which  he  claims  a  lien  under 
the  provisions  of  article  two,  of  chapter  one  hundred  and  two  of  the 
Revised  Statutes  of  the  state  oi  Missouri  oi  i2>89\^  and  whereas  on 
said  first  day  of  September,  A.  D.  \2>99,  I  duly  issued  a  summons  as  in 
ordinary  civil  actions  returnable  forthwith,  which  said  summons  was 
on  the  second  day  oi  September,  a.  d.  18PP,  returned,  "defendant  not 
found;"  and  whereas  it  has  been  proved  to  the  satisfaction  of  me 
that  the  deienda.nt  Richard  Roe  is  not  a  resident  of  the  said  county 
of  Barton; 

It  is  therefore  ordered  by  me  that  the  notice  of  the  proceedings 
herein  be  published  once  in  the  ''Lamar  Democrat,"  a  weekly 
newspaper  published  in  the  county  of  Barton,  there  being  no  daily 
newspaper  published  in  said  county,  notifying  the  said  John  Doe  of 

1.  Missouri.  —  Rev.  Stat.  (1889),  §  found,"  and  it  be  proved  that  defend- 
6730.  See  also,  generally,  supra,  note  ant  is  a  nonresident  of  the  county,  the 
2,  p.  475.  plaintiffs   shall   order  a  notice  of   the 

SummoiiB  shall  be  issued  as  in  ordinary  proceedings  to  be  published  for  three 

action  returnable  forthwith.     Mo.  Rev.  consecutive  days  in  a  daily  newspaper, 

Stat.  (1889),  §  6731.  if  there  be  any  in  the  county;  if  there 

2.  Bequisites  of  Order.  —  For  the  formal  be  none,  then  once  in  a  weekly  paper; 
parts  of  an  order  in  a  particular  juris-  and  if  no  paper  is  published  in  the 
diction  see  the  title  Orders.  Consult  county,  then  by  six  handbills  put  up 
also  the  title  Publication.  in  six  public  places.     Mo.   Rev.   Stat. 

Statutory  Provisions. —  See  list  of  stat-  (1889),  6731. 

utes  cited  supra,  note  i,  p.  458.  Proof  of  publication  must  be  filed  with 

3.  Missouri.  —  Rev.  Stat.  (1889),  §  justice  on  or  before  day  of  trial.  Mo. 
6730  et  seq.     See  also,  generally,  supra,  Rev.  Stat.  (1889),  §  6731. 

note  2,  this  page.  4.  Notice  of  filing  of    the   statement 

Defendant  Not  Found.  —  If  the  sum-  must  be  given.  Mo.  Rev.  Stat.  (1889), 
mons    be    returned    "  defendant     not    §  6731. 
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the  filing  of  the  particulars  of  the  account  filed  with  me  on  \}c\t.  first 
day  of  September,  a.  d,  i89P,  for  the  purpose  of  enforcing  a  livery- 
stable  keeper's  lien  upon  the  following  described  property,  to  wit, 
{describing  animal),'^  which  said  property  belongs  to  the  s,2ad  Richard 
Roe  and  is  now  in  the  possession  of  the  said  John  Doe^  and  on  which 
the  said  John  Doe  claims  a  lien  for  the  sum  ol  fifty  dollars,  as  per 
the  following  account:  {setting  out  account^, ^  and  that  unless  the  said 
John  Doe  appear  before  me  at  my  office  in  the  city  of  Lamar,  in 
the  township  of  Lamar,  in  the  county  oi  Barton  and  state  of 
Missouri,  on  the  twelfth  day  oi  September,  A.  D.  \W9,  at  /<?;?  o'clock  in 
the/^r^noon,*  on  that  day  then  and  there  to  answer  the  said  com- 
plaint of  the  said  John  Doe,  judgment  will  be  rendered  against  the 
said  Richard  Roe  and  the  said  property  upon  which  the  said  lien  is 
claimed  will  be  sold  to  satisfy  the  said  judgment  and  the  costs  of 
this  suit. 

Dated  the  second da^y  of  September,  a.  d.  \W9. 

Abraham  Kent,  Justice  of  the  Peace. 

(^)  Judgment  or  Decree.^ 

Form  No.  13077.* 

{Title  of  court  and  cause  as  in  Form  No.  13076.) 

The  plaintiff  as  well  as  the  defendant  having  this  day  come  and  the 
cause  herein  having  been  submitted  to  the  justice  for  trial,  he,  having 
heard  the  evidence  and  the  arguments  of  both  parties,  finds  for  the 
plaintiff,  the  said  John  Doe,  in  the  sum  oi  fifty  dollars,  also  that  the 
said  plaintiff  has  a  lien  on  the  following  described  property  {describing 
property')  for  said  sum. 

Whereupon,  it  is  considered  and  adjudged  by  the  said  justice,  that 
the  sa.\d  John  Doe  have  and  recover  of  the  said  defendant  the  sum  of 
fifty  dollars  so  found  as  aforesaid,  together  with  the  costs  of  this  suit, 
and  also  that  the  said  property  upon  which  the  said  lien  was  found  to 
exist  be  sold  by  the  constable  of  Lamar  township,  Barton  county, 
Missouri,  to  satisfy  said  judgment,  lien  and  costs. 

Dated  this  twelfth  day  of  September,  a.  d.  i855. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Description  of  property  on  which  6.  Missouri.  —  Rev.  Stat.  (1889),  § 
lien  is  claimed  must  be  stated.  Mo.  blio  et  seq.  See  also,  generally,  j«/>ra, 
Rev.  Stat.  (1889),  ^  6731.  note  5,  this  page. 

2.  Whereabouts  of  property  must  be  Judgment  for  plaintiff  must  order  the 
stated.     Mo.   Rev.   Stat.  (1889),  §  6731.  property  upon  which  the  lien  exists  to 

3.  Feurticulars  of  the  account  must  be  be  sold  to  satisfy  same.  Mo.  Rev. 
given.     Mo.  Rev.  Stat.  (1889),  §  6731.  Stat.  (1889),  §  6731. 

4.  Day  and  place  set  for  hearing  of  Judgment  for  plaintiff  for  indebted- 
cause  must  be  stated.  Mo.  Rev.  Stat,  ness,  but  against  him  on  establishment 
(1889),  fc^  6731.  of  lien,  shall  be  for  the  amount  of  the 

5.  Requisites  of  Judgment,  etc.  —  For  indebtedness  in  favor  of  plaintiff,  but 
the  formal  parts  of  a  judgment  or  de-  against  him  for  the  costs  or  a  part 
cree  in  a  particular  jurisdiction  see  the  thereof.  Mo.  Rev.  Stat.  (1889),  § 
title  Judgments  and  Decrees,  vol.  10,  6731. 

p.  645.  Judgment  against  plaintiff  must  be  for 

Statutory  Provisions.  —  See  listof  stat-  the  dismissal  of  the  case  at  his  costs, 
utes  cited  supra,  note  i,  p.  458.  Mo.  Rev.  Stat.  (1889),  §  6731. 
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Form  No.  13078.' 

{Commencing  and  continuing  as  in  an  ordinary  Judgment,  adding:^  and  it 
is  further  adjudged  that  the  said  plaintiff  be  authorized  to  remove  said 
monument,  to  wit,  {describing  monumenf),  located  upon  said  plot,  to  wit, 
{describing plof),  from  the  said  cemetery,  to  wit,  {describing  cemetery),  and 
to  sell  the  same  at  public  auction  to  satisfy  the  amount  of  this  judgment. 

{Concluding  as  in  the  ordinary  judgment.'^ 

{e)  Notice  of  Sale.  ^ 

Form  No.  13079.* 

Public  notice  is  hereby  given: 

That,  whereas  I,  John  Doe,  pursuant  to  the  provisions  of  an  act  of 
the  legislature  of  the  state  of  New  York  entitled  "  An  Act  in  relation 
to  liens,  constituting  chapter  forty-nine  of  the  general  laws,"  passed 
on  the  thirteenth  day  of  May  in  the  year  of  our  Lord  eighteen  hun- 
dred and  ninety-seven,  being  chapter  four  hundred  and  eighteen  of 
the  laws  of  1897,  did,  on  \h^  first  day  of  September,  a.  d.  i8S9,  file  a 
notice  of  lien  with  the  superintendent  or  person  in  charge  of  the 
cemetery  known  and  described  as  {naming  and  describing  cemetery)  in 
the  village  of  Northport,  county  of  Suffolk,  in  the  state  of  New  York, 
stating  {setting  out  statements  in  notice  verbatim  or  in  substance);  and 
whereas  on  the  fifth  day  of  September,  A.  D.  i2>99,  I  served  a  copy  of 
said  notice  upon  the  person  with  whom  the  agreement  for  the  pur- 
chase and  erection  of  said  monument  was  made,  as  well  as  upon  the 
owner  of  the  lot  upon  which  said  monument  was  erected,  in  the 
rtianner  following,  to  wit,  {stating  manner  of  service);  and  whereas  on 
the  second  day  oi  November,  a.  d.  \2>99,  judgment  was  rendered  in  my 
favor  authorizing  me  to  remove  said  monument  from  said  cemetery 
and  sell  the  same; 

I  will,  on  the  first  day  of  December,  a.  d.  i2>99,  at  the  Northport 
Hotel,  in  the  village  of  Northport,  in  the  county  of  Suffolk,  in  the  state 
of  New  York,^  under  and  by  virtue  of  the  authority  given  me  in 
said  judgment,  sell  at  public  auction  to  the  highest  bidder  the  follow- 
ing described  monument,  {describing  monument),^  the  residue,  if  any, 
to  be  forthwith  paid  to  Richard  Roe,  the  judgment  debtor. 

Dated  at  Northport,  Suffolk  county,  New  York,  this  nineteenth  day 
of  November,  a.  d.  \Z99P 

John  Doe. 

1.  New  York. — Laws  (1897),  c.  418,  Must  be  published  in  a  newspaper  in 
§  42.      See  also  supra,  note  5,  p.  477.  the  town  or  city,  and  if  no  newspaper 

2.  See  the  title  Judgments  and  De-  is  published,  in  a  newspaper  nearest 
CREES,  vol.  10,  p.  645,  and  particularly  thereto.  N.  Y.  Laws  (1897),  c.  418,  §42. 
the  New  York  judgments  given  in  Copy  of  such  notice  shall  be  served 
Forms  Nos.  11916,  11946.  personally  or  by  mail,  at  least  ten  days 

3.  Beqtiisites  of  Notice.  —  For  the  before  sale  upon  the  person  served 
formal  parts  of  a  notice  in  a  particular  with  the  notice  of  lien.  N.  Y.  Laws 
jurisdiction  see  the  title  Notices.  (1897),  c.  418,  §  42. 

Statutory   Provisions,  —  See    list    of  5.   Time    and  place  of   sale   must   be 

statutes  cited  supra,  note  i,  p.  458.  stated.     N.  Y.  Laws  (1897),  c.  418,  ^^42. 

4.  New  York.  —  Laws  (1897),  c.  418,  §  6.  Property  to  be  sold  must  be  de- 
42.  See  also,  generally,  stipra,  note  scribed.  N.  Y.  Laws  (1897),  c.  418,  §  42. 
3,  this  page.  7.  At  least  ten  days  before  sale  notice 

478  Volume  11. 


13080.  LIENS,  '  13080. 

(2)  Attachment.* 

(a)  Affidavit.^ 

aa.  Of  Laborer. 

(flfl)  Generally. 

Form  No.  13080.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1633.) 

County  of  "^P^idaski,    \  ^^^^''^  Abraham  Kent  Justice  of  the  Peace  for 
Big  Rock  Township.  )  ^^'^  Township. 

John  Doe,  plaintiff,       ^ 

against  >  Affidavit. 

Richard  Roe,  defendant.  ) 

The  plaintiff,  John  Doe,  states  that  the  defendant,  Richard  Roe,  is 
justly  indebted  to  him  in  the  sum  of  one  hundred  and  Uventy  dollars,* 
for  labor  performed  by  the  plaintiff  for  the  defendant*  in  cutting  and 
raking  seventy-five  tons  of  hay,^  which  is  now  in  stacks  on  the  farm  of 
the  defendant,  in  said  county  of  Pulaski;  that  the  plaintiff  has  a 
laborer's  lien  on  said  hay  to  secure  the  payment  of  said  sum,  which 
is  now  due ;  and  that  said  labor  was  performed  within  eight  months 
next  before  this  date. 

Wherefore  the  plaintiff  prays  for  an  order  of  attachment  against 
said  hay  and  for  judgment  in  said  sum. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  tenth  day  of  January,  a.  d. 
\Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

must  be  given.      N.  Y.  Laws  (1897),  c.  sas.      Emerson    v.    Hedrick,   42   Ark. 

418,  §  42.  263. 

1.  Proceedings  by  Attachment.  —  For  Z.Arkansas. — Sand.  &  H.  Dig.  (i8q4), 
forms  connected  with  attachment  pro-  §  4767.  See  also,  generally,  supra, 
ceedings,  generally,  see  the  title  At-  note  2,  this  page.  See  also  Form  No. 
TACHMENT,  ETC.,  vol.  2,  p.  303.  3232  for  a  similar  affidavit. 

By  some   statutes  the  lien   is   fore-  Sworn  statement  is  required.     Sand, 

closed  by  proceedings  in  the  nature  of  &  H.  Dig.  Ark.  (1894),  §  4767. 

attachment.     Wilson  w.  Taylor,  89  Ala.  4.  Amount  due  after  all  just  credits 

368;  Emerson  v.  Hedrick,  42  Ark.  263.  are  given  should  be  stated  to  the  best 

See   also   list   of  statutes  cited  supra,  of  affiant's  knowledge  and  belief.  Sand, 

note  I,  p.  458.  &  H.  Dig.  Ark.  (1894).  §  4767. 

2.  Seqoisites  of  Affidavit.  —  For  the  6.  Person  for  whom  service  was  rendered 
formal  parts  of  an  affidavit  in  a  par-  should  be  stated.  Sand.  &  H.  Dig. 
ticular  jurisdiction  see  the  titles  Affi-  Ark.  (1894),  §  4767. 

DAVITS,   vol.  I,    p.  548;   Attachment,  6.  Kind  of  service  performed  should  be 

ETC.,  vol.  2,  Form  No.  2528  etseq.  stated.     Sand.  &  H.  Dig.  Ark.  (1894), 

Statutory    Provisions.  —  See    list    of  §  4767. 

statutes  cited  supra,  note  i,  p.  458.  List  of   property  charged  with   lien 

Statement  of  Facts. — The    affidavit  must  beset  out.     Sand.  &  H.  Dig.  Ark. 

must  state  every  fact  necessary  under  (1894),  §4768. 

the  statute.     Emerson  v.  Hedrick,  42  In    Emerson    v.    Hedrick,   42    Ark. 

Ark.  263.  263,  in  a  suit  before  a  justice  to  en- 
Affidavit  will  serve  as  the  complaint  in  force   a  laborer's    lien    upon    bay,  the 

the  action  under  the  statute  of  Arkan-  claimant  filed  an  affidavit  in  which  he 
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(J>S)  Of  Blacksmith  or  Wood-workman. 
Form  No.  i  3081.' 

{Commencement  as  in  Form  No.  13083.) 

I.  That  he,  the  said  John  Doe,  was  at  the  times  hereinafter  men- 
tioned and  still  is  a  blacksmith  (or  wood-workman,  or  other  mechanic), 
and  is  the  plaintiff  in  the  above  entitled  cause. 

II.  That  on  the  first  day  of  /um,  a.  d.  i2>99,  the  said  plaintiff 
John  Doe  contributed  his  labor  (or  material,  or  both,  as  the  case  may- 
be) in  the  production  (or  manufacture  or  repair)  of  a  certain  vehicle 
(or  implement  or  machine,  or  other  article),  to  wit,  (describing  vehicle, 
implement,  machine  or  other  article)!^ 

III.  That  the  price  agreed  upon  (or  the  value  if  no  price  was  agreed 
upon)  of  the  labor  (or  material,  or  both)  of  the  said  plaintiff  John  Doe 
which  contributed  to  the  production  (or  manufacture  or  repair)  of 
said  vehicle  (or  implement  or  machine,  or  other  article)  is  the  sum  of 
twenty-five  dollars. 

IV.  That  the  said  pla'mtiif  John  Doe  claims  his  statutory  lien  upon 
said  vehicle  (or  implement  or  machine,  or  other  article)  under  the  pro- 
visions of  the  Alabama  Civil  Code  of  1896,  chapter  seventy-one, 
article  two. 

V.  That  the  said  defendant  Richard  Roe,  for  whom  (or  to  whom) 
such  vehicle  (or  implement  or  machine,  or  other  article)  was  made  (or 
repaired  or  sold)  is  the  owner  thereof  and  that  the  price  agreed  upon 
{ox  the  value  if  no  price  was  agreed  upon)  of  the  labor  (or  material,  or 
both)  is  due  and  unpaid.^ 

[Or  V.  That  the  said  defendant  Richard  Roe,  for  whom  (or  to 
whom)  said  vehicle  (or  implement  or  niachine,  or  other  article)  was 
made  (or  repaired  or  sold)  has  transferred  or  sold  the  same  to  Banks 
Belk,  a  purchaser,  with  notice  of  the  said  lien,  and  that  the  price 
agreed  upon  (or  the  value  if  no  price  was  agreed  upon)  of  the  labor 
(or  material,  or  both,  as  the  case  may  be)  is  due  and  unpaid.]* 

VI.  That  the  said  vehicle  (or  implement  or  machine,  or  other  article) 
is  now  in  the  hands  of  the  said  defendant  Richard  Roe,  the  person  for 
whom  (or  to  whom)  said  vehicle  (or  implement  or  machine,  or  other 
article)  was  made  (or  repaired  or  sold). 

stated  in  substance  that  the  defendants  Facts  necessary  to  the  creation  of  the 

were  justly  indebted  to  him  in  the  sum  lien    must  be  stated.     Ala.  Civ.  Code 

of  one  hundred  and  twenty  dollars,  for  (l8g6),  §  2754. 

cutting  and  raking  hay  for  him,  which  2.  Description  of   property   on    which 

they  had  hauled  and  stacked  at  places  lien   is  claimed   must  be  stated.     Ala. 

named,   and   that    he   had    a    laborer's  Civ.  Code  (1896),  §  2754. 

lien  thereon  under  the  statutes,  pray-  3.  One  of  the  causes  of  the  attachment 

ing  that  the  property  be  attached.    This  must  be  stated.     Ala.  Civ.  Code  (1896), 

affidavit  was  held  to  be  sufficient  against  §  2754. 

the  objection   that  prairie-grass  was  a  Grounds   of  attacliment    are    enumer- 

natural  product  and  the  claim  produced  ated    in    the  statute.     Ala.    Civ.  Code 

nothing  by  cutting  and  raking  it.  (1896),  §  2754. 

1.  Alabama.  —  Civ.    Code    (1896),   §  4.  This  is  the  clause  to  be  inserted 

2753  et  seq.     See  also,  generally,  supra,  when  the  article  has  been  sold  by  the 

note  2,  p.  479.  owner,  or  purchaser   from    the  manu- 

For  another  affidavit  of  this  character  facturer,  to  the  third  person  with  notice 

see  the  title   Attachments,  etc.,  vol.  of  the  lien.     Ala.  Civ.  Code  (1896;,  § 

2,  Form  No.  3232.  2753. 
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I 

\0r  VI.  That  said  vehicle  (or  implement  or  machine^  or  other  article) 
is  now  in  the  hands  of  Banks  Belk,  who  purchased  said  vehicle  (or 
implement  or  machine^  or  other  article)  of  and  from  the  said  defendant 
Jiichard  Roe^  the  person  for  whom  (or  to  whom')  the  said  vehicle  (or 
implement  or  machine,  or  other  article)  was  made  (or  repaired  or  sold\ 
with  notice  of  plaintiff's  lien  thereon  for  his  said  labor  (or  material^ 
or  both).] 

VII.  That  six  months  has  not  elapsed  since  the  demand  of  the  said 
plaintiff  yi7^«  Doe  became  due.^ 

VIII.  That  this  attachment  is  not  sued  out  for^  {continuing  and  con- 
cluding as  in  Form  No.  13083). 

{cc)  Of  Farm  Laborer. 

Form  No.  i3o82.» 

(Commencement  as  in  Form  No.  13083). 

I.  That  he,  the  said  John  Doe,  was  at  the  times  hereinafter  men- 
tioned and  still  is  an  agricultural  laborer  (or  superintendent  of  planta- 
tions), and  is  the  plaintiff  in  the  above  entitled  cause. 

II.  That  during  the  months  oi  January,  February,  March,  April, 
May,  June  and  July  of  the  year  of  our  Lord  iZ99,  in  the  county  of  Dale, 
in  the  state  of  Alabama,  at  the  request  of  and  for  the  defendant  Richard 
Roe,  the  said  plaintiff  y^^«  Doe  contributed  his  labor  to  the  produc- 
tion, raising  and  growing  of  certain  crops,  to  wit :  (describing  crops),  in 
and  upon  the  plantation  of  the  said  defendant  Richard  Roe,  situated 
in  said  county  and  state,  more  particularly  described  as  follows,  to 
wit:  (describing plantation). 

III.  That  the  value  (or  the  contract J>rice)  of  the  labor  of  the  saia 
plaintiff  John  Doe,  so  contributed  as  aforesaid  to  the  production, 
raising  and  growing  of  said  crops  during  said  time  is  the  sum  of 
seventy  dollars. 

IV.  That  said  sum  of  seventy  dollars  is  (or  will  be  on  the  first  day 
of  December,  A.  D.  1899)  due  to  the  said  plaintiff  John  Doe  from  the 
said  defendant  Richard  Roe,  and  remains  unpaid.* 

V.  That  the  said  defendant  Richard  Roe,  without  the  consent  of, 
and  contrary  to  his  agreement  with,  the  said  plaintiff  yi;/^^  Doe,  is 
about  to  remove  the  said  crop  from  the  premises  without  paying  the 
demand  of  the  said  plaintiff  John  Doe. 

1.  Limitatioii.  —  Proceedings  must  be  vit  of  agfticultural  laborer's  lien  for 
commenced  within  six  months  after  de-  wages  is  not  materially  defective  for 
mand  becomes  due.  Ala.  Civ.  Code  failing  to  state  that  the  labor  was  per- 
(1896).  §  2757.  formed  under  contract,  or  if  it  be  con- 

2.  Not  for  the  purpose  of  vexiiig  and  sidered  material  it  is  only  a  matter  for 
harassing  the  defendant  must  be  stated,  plea  in  abatement.  Johnston  v.  Han- 
Ala.  Civ.  Code  (1896),  §  2754.  nah,  66  .\la.  127. 

3.  Alabama.  —  Civ.  Code  (1896),  §  4.  Whether  debt  is  due  or  not  due  must 
2763  et  seq.  See  also,  generally,  supra,  be  stated.  Ala.  Civ.  Code  (1896),  § 
note  2,  p.  479.  2766. 

Who  may  Make.  —  Plaintiff,  his  agent        Amotmt  due   must    be   stated.     Ala. 
or   atcornev   may   make  the   affidavit.     Civ.  Code  (1S96),  §  2765. 
Ala.  Civ.  Code  (1896),  §  2765.  That  amount  remains  unpaid  must  be 

Performance  Under  Contract.  —  Affida-    stated.     Ala.  Civ.  Code  (1896),  §  2765. 
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\0r  V.  That  the  said  defendant  Richard  Roe  has  removed  the  said 
crop  from  the  premises  without  the  consent  of,  and  contrary  to  his 
agreement  with,  the  said  plaintiff  John  Doe^  without  paying  the  said 
demand  of  the  said  plaintiff  John  Doe^Y 

VI.  That  the  said  plaintiff  John  Doe  claims  a  lien  under  the  pro- 
visions of  chapter  seventy-one,  article  five,  of  the  Alabama  Civil  Code 
of  1896  in  such  case  made  and  provided  for  the  said  sum  of  seventy 
dollars,  due  for  said  labor  rendered  by  him  in  and  about  the  cultiva- 
tion, production,  raising  and  growing  of  said  crops. 

VII.  That  six  months  have  not  elapsed  since  the  work  performed 
by  the  ^aid  plaintiff  John  Doe  as  aforesaid  was  completed.* 

VIII.  That  this  attachment  is  not  sued  out  for  {continuing  and  con- 
eluding  as  in  Form  No.  1S083)? 

bb.  Of  Owner  of  Male  Animau 

Form  No.  13083.* 

The  State  of  Alabama, ) 
Dale  County.  ) 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the 
said  county,  personally  appeared  John  Doe  of  Ozark  in  said  county, 
who  being  duly  sworn  on  oath  says: 

I.  That  he  the  said  John  Doe  is  the  plaintiff  in  the  above  entitled 
action  and  was  on  \ht.  first  day  of  September,  a.  d.  \%99,  the  owner  of 
a  Creepy  bull,  six  years  old,  called  Rameses  No.  Ill,  under  which 
name  said  bull  was  duly  registered  in  the  *'  General  Register  of 
Thoroughbred  Creepy  Cattle  "  of  the  "  Creepy  Cattle  Association  of  the 
state  of  South  Carolina^'  which  said  bull  is  more  particularly  described 
as  follows:  {describing  /^«^//),  and  which  said  bull  the  said  plaintiff  y^^« 
Doe  then  kept  for  profit  and  charged  a  price  for  the  service  thereof. 

II.  That  on  the  saidy^r^/  day  of  September,  a.  d.  \Z99,  the  defend- 
ant Richard  Roe  of  Ozark,  of  said  county,  was  the  owner  of  a  certain 
Creepy  cow,  two  years  old,  called  Queen  Mary ,  under  which  name 
said  cow  was  duly  registered  in  the  "  General  Register  of  Thorough- 
bred Creepy  Cattle"  of  the  '■'•Creepy  Cattle  Association  of  the  state  of 
South  Carolina,"  and  which  said  cow  is  more  particularly  described 
as  follows :  {describing  cow). 

III.  That  on  szixdi  first  day  of  September,  a.  d.  \W9,  at  the  special 
instance  and  request  of  the  said  defendant  Richard  Roe,  and  for  the 
stipulated  price  of  ten  dollars,*  the  said  p\dXx\.\A&  John  Doe  did  serve 
the  said  cow  with  the  said  bull. 

1.  Grounds  of  Attachment. — Affidavit  or  abandoned.  Ala.  Civ.  Code  (1896),  § 
must  state  in  addition  that  the  defend-     2764. 

ant,  without  the  consent  of  and  contrary  3.  Not  for  the  purpose  of  vexing  or 
to  his  agreement  with  plaintiff,  is  about  harassing  the  defendant  must  be  al- 
to remove  the  crop  from  the  premises  leged.  Ala.  Civ.  Code  (1896),  §  2765. 
without  paying  such  demand  or  that  \.  Alabama. — Civ.  Code  (1896),  §  2776. 
defendant  has  removed  such  crop  or  See  also,  generally,  supra,  note  2,  p.  479. 
some  portion  thereof.  Ala.  Civ,  Code  Plaintiff,  Ms  agent  or  attorney  may 
{1896),  §  2766.  make  the  affidavit.     Ala.   Civ.   Code 

2.  After  the  expiration  of   six'  months  (1896),  §  2778. 

from  the  completion  of  the  work,  the        5.  Stipulated  price    must    be    stated, 
lien  should  have  been  held  to  be  waived     Ala.  Civ.  Code  (1896),  §  2778. 
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IV.  That  on  or  about  \.\\&  first  day  of  May,  a.  d.  \<)00,  next  after  the 
service  aforesaid,  and  the  contract  therefor,  there  was  born  of  said 
cow  as  the  result  of  said  service  a  certain  male  calf,  described  as 
follows,  to  wit:  {describing  calf^}- 

V.  That  the  said  defendant  Richard  Roe  is  justly  indebted  to  the 
said  plaintiff  y^£7^«  Doe  in  the  sum  of  ten  dollars,  for  said  stipulated 
price  of  service,  after  allowing  all  just  offsets  and  discounts. 

VI.  That  said  sum  of  ten  dollars  is  due,  and  that  the  said  plaintiff 
John  Doe  has  demanded  the  said  sum  of  ten  dollars  of  and  from  the 
said  Richard  Roe,  but  the  said  Richard  Roe  has  failed  and  refused  and 
still  fails  and  refuses  to  pay  the  said  sum  of  ten  dollars. ^ 

\0r  VI.  That  the  sum  of  ten  dollars  is  not  due,  but  that  the  said 
defendant  Richard  Roe  has  traded  off,  or  otherwise  disposed  of,  the 
said  cow  and  male  calf  without  paying  the  stipulated  price  for  said 
service. ]2 

\0r  VI.  That  the  said  sum  of  ten  dollars  is  not  due,  but  that  there 
is  good  reason  to  believe  that  the  said  defendant  Richard  Roe  is  about 
to  trade  off  or  otherwise  dispose  of  (or  remove  from  the  county)  the 
said  cow  and  the  said  male  calf  on  which  a  lien  exists  without  paying 
the  stipulated  price  for  said  service. J^ 

VII.  That  said  cow  and  said  male  calf  are  now  in  the  possession  of 
the  owner  the  said  defendant  Richard  Roe  (or  other  person,  naming 
him,  as  the  case  may  be). 

VIII.  That  the  said  ^XzmXhS.  John  Doe  claims  his  statutory  lien 
upon  said  cow  and  upon  said  male  calf  under  and  by  virtue  of  the 
provisions  of  chapter  seventy-one,  article  seven,  of  the  Alabama  Civil 
Code  of  1896. 

IX.  That  this  attachment  is  not  sued  out  for  the  purpose  of  vexing 
or  harassing  the  defendant. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  second diZ-y  of  May,  a.  d.  19^?^. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  13084.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  1S080. ) 
The  plaintiff  y^/^«  Doe  states  that  he  was  on  \.)\^  first  day  of  Sep- 
tember, A.  D.  \W8,  and  ever  since  that  time  has  been  and  now  is  the 
owner  of  a  certain  male  animal  kept  for  the  propagation  of  his 
species,  to  wit,  a  certain  stallion  ten  years  old,  about  sixteen  hands 
high,  called  Rollicking  Rick,  and  more  particularly  described  as  fol- 
lows: {describing  stallion);  that  the  defendant  was  on  said  first  day  of 
September,  a.  d.  iW8,  and  ever  since  that  time  has  been,  and  now  is 
the  owner  of  a  certain  female  animal,  to  wit,  a  certain  mare,  four 
years  old  and  about  fourteen  hands  high,  called  Glendale  Mary,  more 

1.  Property  should  be  described  on  Groondsof  attachments  are  enumerated 
which  lien  is  claimed.  Ala.  Civ.  Code  in  the  statutes.  Ala.  Civ.  Code  (1896), 
(1896),  §  2778.  §  2777. 

2.  One  of  the  causes  of  attachment  3.  Arkansas.  —  Sand.  &  H.  Dig. 
must  be  stated.  Ala.  Civ.  Code  (1896),  (1894),  §  4812.  See  also,  generally,  j»- 
§  2778.  pra,  note  2,  p.  479. 
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particularly  described  as  follows:  {describing  war*?) ;^  that  on  saidy?rj/ 
day  of  September,  a.  d.  \W8,  in  said^/g-  Rock  township,  in  said  county 
of  Pulaski,  in  the  state  of  Arkansas  aforesaid,  the  said  stallion 
was  let  to  the  said  mare  by  the  plaintiff  at  the  special  instance 
and  the  request  of  the  defendant  ;2  that  there  is  due  from  the  defend- 
ant to  the  plaintiff  the  sum  of  one  hundred  dollars,  together  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum,  from  the  first 
day  oi  September,  a.  d.  xW8,  for  the  said  service  of  the  said  stallion 
on  said  mare  as  aforesaid;^  that  no  part  of  said  sum  has  been  paid, 
and  that  the  plaintiff  has  a  lien  on  said  mare  to  secure  the  payment 
of  said  sum  of  one  hundred  dollars,  with  the  said  interest  due  thereon. 
He  therefore  prays  that  an  order  directing  the  constable  to  take  the 
said  mare  and  hold  her  subject  to  the  order  of  the  court  and  for 
judgment  for  the  amount  due  from  the  defendant  to  the  plaintiff  by 
reason  of  the  premises. 

{Concluding  with  signature  and  jurat  *^  as  in  Form  No.  13080.^ 

cc.  Of  Public  Ginner. 

Form  No.  13085.* 

{Commencement  as  in  Form  No.  13083. ) 

I.  That  he,  the  said  John  Doe,  is  the  plaintiff  in  the  above  entitled 
cause,  and  that  on  the  first  day  of  September,  a.  d.  i?>99,  he  was  and 
ever  since  that  time  has  been  a  public  ginner  of  cotton  in  the  county 
of  Dale,  in  the  state  of  Alabama. 

II.  That  on  sdiid  first  day  of  September,  a.  d.  i2>99,  the  said  plaintiff 
John  Doe  gave  and  ever  since  that  time  has  given  notice  of  his  price 
of  ginning  cotton  and  of  the  price  at  which  bagging  and  ties  would 
be  furnished  by  him,  posting  the  same  at  his  gin,  in  and  upon  his  gin- 
house  and  gin-house  grounds  and  also  at  three  public  places  in  said 
county,  to  wit,  {designating  the  public  places)^ 

III.  That  on  t\\e  first  di?cj  oi  October,  a.  d.  18PP,  said  plaintiff  y^^« 
Doe,  in  said  county  and  state,  at  the  request  of  and  for  the  defendant 
Richard  Roe,  ginned  and  baled  ^/y  bales  of  cotton.'^ 

IV.  That  the  amount  agreed  upon  (or  the  advertised  price')  for  the 
ginning  and  bailing  of  said  cotton  was  the  sum  of  one  hundred 
dollars.^  , 

V.  That  the  said  sum  of  one  hundred dollsira  is  due  to  the  said  plaintiff 
John  Doe  from  the  said  defendant  Richard  Roe,  and  remains  unpaid. 

1.  Description  of  female  animal  upon  Who  may  Make. —  Plaintiff,  his  agent 
which  a  lien  is  claimed  must  be  given,  or  attorney  may  make  the  affidavit. 
Sand.  &  H.  Dig.  Ark.  (1894),  ^4812.  Ala.  Civ.  Code  (1896),  §  2791. 

2.  Cause  of  action  of  plaintiff  must  be  6.  Notice  of  price  for  ginning  and  fur- 
set  out.  Sand.  &  H.  Dig.  Ark.  (1894),  nishing  bagging  and  ties  must  have 
§  4812.  been  given    in   order   that  the   ginner 

3.  Amount  claimed  must  be  stated,  may  avail  himself  of  the  statutory  lien. 
Sand.  &  H.  Dig.  Ark.  (1894),  §  4812.  Ala.  Civ.  Code  (1896).  §  2788. 

4.  Daly  verified  statement  in  writing  is  7.  Property  must  be  described  on  which 
required.  Sand.  &  H.  Dig.  Ark.  (1894),  lien  is  claimed.  Ala.  Civ.  Code  (1896), 
§  4812.  §  2791. 

h.  Alabama. — Civ.  Code  (1896),  §  2788.  8.  Amonnt  due  must  be  stated.  Ala. 
See  also,  generally,  supra,  note  2,  p.  479.     Civ.  Code  (1896),  §  2791. 
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VI.  That  said  fifty  bales  of  cotton  have  been  removed  from  said 
gin  and  from  the  possession  of  said  plaintiff  y<7^«  Doe,  without  the 
knowledge  and  consent  of  the  said  plaintiff  y^/;«  Doe,  the  said  gin- 
ner,  without  paying  the  charges  for  ginning  and  bailing.^ 

VII.  That  the  said  plaintiff  _/i7/i«  Doe  claims  a  lien  under  the  pro- 
visions of  chapter  seventy-one,  article  ten,  of  the  Alabama  Civil  Code 
of  one  thousand  eight  hundred  and  ninety-six  in  such  case  made  and 
provided,  for  the  sum  of  one  hundred  dollars  due  for  the  said  ginning 
and  baling  of  said  cotton. 

VIII.  That  six  months  have  not  elapsed  since  the  accrual  of  the 
said  plaintiff's  cause  of  action  against  the  said  defendant. 

IX.  That  this  attachment  is  not  sued  out  for  {continuing  and  con- 
cluding as  in  Form  No.  13083).^ 

dd.  Of  Vendor. 

Form  No.  13086.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1632.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  13080.') 
The  plaintiff  yi7^«  Doe^  states  that  the  defendant  Richard  Roe,  by 
his  promissory  note,  dated  \.\\t.  first  day  oi  July,  a.  d.  \W9,  and  due 
one  day  after  date,  agreed  to  pay  to  the  plaintiff  one  hundred  dollars, 
for  the  price  of  a  bay  \\or%&,  four  years  old  and  z.hoMt fifteen  hands 
high,*  which  the  plaintiff  sold  and  delivered  to  the  defendant  on  the 
day  said  note  bears  date  and  which  is  of  the  value  oi  one  hundred do\- 
lars,^  and  is  now  in  the  possession  of  the  defendant  in  said  county. 
Said  note  is  herewith  filed  and  the  plaintiff  says  that  no  part  of  the 
sum  specified  therein  has  been  paid  and  that  he  holds  a  lien  on  said 
horse  to  secure  the  payment  of  said  sum  with  the  interest  due  thereon. 
He  therefore  prays  for  an  order  directing  the  constable  to  take  said 
horse  and  hold  him  subject  to  the  orders  of  the  court,  and  for  judg- 
ment for  the  amount  due  on  said  note. 

(^Signature  and  Jurat  as  in  Form  No.  13080.y 

(b)  Bond^ 

1.  OrOTmds  of  attachment  are  enumer-        6.  Value  of  property  must  be  stated, 
ated  in  the  statutes.     Ala.  Civ.  Code     Sand.  &  H.  Dig.  Ark.  (1894),  §4728. 
(1896),  §  2790.  7.  Verified    application    is     required. 

One  of  the  causes  of  the  attachment  Sand.  &  H.  Dig.  Ark.  (1894),  $54728. 

must  be  enumerated.     Ala.  Civ.  Code  8.  Bond  of  plaintiff  must  be  given  as 

(i8g6),  t^  2791.  in    other    cases   of   attachment.     Ala. 

2.  Not  for  the  purpose  of  vexing  or  Civ.  Code  (1S96),  §§  2754,  2767,  2778, 
harassing  defendant  must  be  stated.  2786,  2791.  See  also  list  of  statutes 
Ala.  Civ.  Code  (1896),  §  2791.  cited  supra,  note  t,  p.  458. 

3.  Arkansas. — Sand.  &  H.  Dig.  (1894),  Beqtusites  of  Bond.  —  For  the  formal 
§4728.  See  also,  generally,  JK/ra,  note  parts  of  a  bond  for  attachment  in  a 
2,  p.  479.  particular  jurisdiction  see  the  title  Ax- 

4.  Plaintiff  must  make  the  petition,  tachment,  etc.  ,  vol.  2,  Form  No.  2685 
Sand.  &  H.  Dig.  Ark.  (1894),  §  4728.  et  seq. 

6.  Property  must  be  described.  Sand.  Statutory  Provisions.  —  See  list  of 
&  H.  Dig.  Ark.  (1894),  ^4728.  statutes  cited  supra,  note  i,  p.  458. 
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Form  No.  13087.' 

{Commencement  as  in  Form  No.  2685.^ 

The  condition^  of  this  obligation  is  such  that  whereas  the  above 
bounden  /oAn  Doe  has  on  the  day  and  date  hereof  prayed  an  attach- 
ment at  the  suit  of  himself  against  certain  crops,  the  personal 
property  of  the  said  Richard  Roe,  to  wit:  {describing  crops),  for  the 
sum  of  seventy  dollars,  for  the  purpose  of  enforcing  his  statutory  lien 
on  said  crops  under  and  by  virtue  of  the  provisions  of  chapter 
seventy-one,  article  five,  of  the  Alabama  Civil  Code  of  1896,  and  hath 
obtained  the  same  returnable  before  Abraham  Kent,  Esquire,  a  justice 
of  the  peace  in  and  for  the  county  of  Tate,  in  the  state  of  Alabama, 
on  Xht.  first  day  of  September,  a.  d.  18PP; 

Now,  if  the  said  John  Doe  shall  prosecute  said  attachment  to  effect 
and  pay  the  said  Richard  Roe,  the  said  defendant,  all  such  damages 
as  he  may  sustain  from  the  wrongful  or  vexatious  suing  out  of  this 
attachment,  then  this  obligation  to  be  void,  otherwise  {continuing  and 
concluding  as  in  Form  No.  2695).^ 


{c)    Writ.^ 

Form  No.  13088.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1632.) 

State  of  Arkansas      )  Before  Abraham  Kent,  Justice  of  the  Peace  for 

County  of  Fulaskt,     \  .  ,  j. ' J^^shio  « 

Big  Rock  Township.  )  ^^^^  townsnip. 


1.  Alabama. — Civ.  Code  (1896),  § 
2767.  See  also,  generally,  supra,  note 
8,  p.  485- 

Plaintiff,  Ms  agent  or  attorney  must 
execute  the  bond.  Ala.  Civ.  Code 
(1896),  §  2767. 

Penalty  must  be  double  the  amount 
claimed.  Ala.  Civ.  Code  (1896),  § 
2767. 

Most  be  payable  to  the  defendant. 
Ala.  Civ.  Code  (1896),  §  2767. 

Sufficient  surety  is  required.  Ala. 
Civ.  Code  (1896),  §  2767. 

2.  Conditioned  that  the  plaintiff  will 
prosecute  the  attachment  to  effect  and 
pay  the  defendant  all  such  damages  as 
he  may  sustain  from  the  wrongful  or 
vexatious  suing  out  of  such  attach- 
ment.    Ala.  Civ.  Code  (1896),  §  2767. 

3.  Must  be  approved  by  the  officer  is- 
suing the  attachment  writ.  Ala.  Civ. 
Code  (1896),  §  2767. 

4.  Beqoisites  of  Writ.  —  For  the  formal 
parts  of  a  writ,  warrant  or  order  of  at- 
tachment in  a  particular  jurisdiction 
see  the  title  Attachment,  etc.,  vol.  2, 
Form  No.  2740  et  seq. 

Statutory  Provisions. —  See  list  of  Stat- 
utes cited  supra,  note  i,  p.  458. 

General  nature   of  claim    should    be 


stated  in  the  writ.  Pratt  v.  Seavey,  41 
Me.  370;  Deering  v.  Lord,  45  Me.  293; 
Perkins  v.  Pike,  42  Me.  141. 

For  form  of  the  writ  of  attachment  and 
summons  in  such  cases  see  the  title 
Attachment,  etc,  vol.  2,  Form  No. 
2746. 

Contempt.  —  When  it  appears  by  the 
affidavit  of  the  plaintiff  or  by  the  offi- 
cer's return  that  the  property  has  been 
disposed  of  or  concealed  so  that  the 
order  provided  for  by  section  four  thou- 
sand seven  hundred  and  twenty-eight 
cannot  be  executed,  the  court  may 
compel  the  appearance  of  the  defendant 
and  examine  him  on  oath,  punishing 
his  disobedience  as  in  cases  of  con- 
tempt. Sand.  «&  H.  Dig.  Ark.  (1S94),  § 
4730.  For  proceedings  in  such  cases 
consult,  generally,  the  titles  Contempt, 
vol.  5,  p.  226;  Examination  of  Parties 
Before  Trial,  vol.  7,  p.  859. 

5.  Arkansas.  —  Sand.  &  Dig.  (1894),  § 
4728.  See  also,  generally,  supra,  note 
4,  this  page. 

May  be  embodied  in  the  ordinary  sum- 
mons. Sand.  &.  H.  Dig.  Ark.  (1894), 
§  4728 

6.  Name  of  conrt  must  be  stated. 
Sand.  &  H.  Dig.  Ark.  (1894),  S  4728. 


486 


Volume  II. 


13088.  LIENS.  13089. 

John  Doe,  plaintiff,      ^ 

against  >■  Summons  and  Order.  ^ 

Richard  Roe,  defendant.  ) 
The  State  of  Arkansas,  to  any  constable  of  Pulaski  county: 

You  are  commanded  ^  to  take  a  bay  horse /(?«r  years  old,  about 
fifteen  hands  high,  and  of  the  value  of  one  hundred  dollars,  from  the 
possession  of  the  defendant  Richard  Roe,  and  hold  the  same  subject 
to  the  orders  of  the  court  in  this  action;  and  you  are  also  commanded 
to  summon  the  said  Richard  Roe  to  appear  before  me  at  my  office  in 
Big  Rock  township,  in  said  county,  on  the  thirtieth  day  of  January, 
A.  D.  \W9,  to  answer  the  claim  of  the  said  plaintiff  for  debt  due  upon 
a  promissory  note  amounting  exclusive  of  interest  to  the  sum  of  one 
hundred  dollars,  and  his  claim  of  a  lien  on  said  horse  for  the  amount 
of  said  note;  and  notify  the  said  Richard  Roe  of  the  time  and  place  of 
trial.  You  will  make  due  return  of  this  summons  and  the  order 
herein  contained,  before  me  on  the  thirtieth  day  oi  January,  a.  d. 
18.99. 

Given  under  my  hand  this  tenth  day  oi  January,  a.  d.  \%99? 

Abraham  Kent,  Justice  of  the  Peace. 


(^)  Bond  to  Retain  Property ^ 

Form  No.  13089.* 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1633.) 

Co'unty  Tpulak  \  ^^^°"  '^^'""^"'  ^T:  J"' k"  "^  '"=  ^'*"  '" 
» •    D    i  T-         u  •      \  said  township, 

Btg  Rock  Township.  )  ^ 

John  Doe,  plaintiff,       ) 

against  >■  Bond. 

Richard  Roe,  defendant.  ) 

We  undertake  and  are  bound  to  the  plaintiff  John  Doe,  that  the 
defendant  Richard  Roe  shall  perform  the  judgment  of  the  court  in 
this  action. 

January  tenth,  iZSJ/..  Richard  Roe. 

John  Fen. 
Attest:  Clyde  Gulp,  Constable. 

1.  Style  of  action  must  be  stated,  levied  upon  or  seized,  see  the  titles 
Sand.  &.  H.  Dig.  Ark.  (1894).  §  4728.  Attachment,  etc.,  vol.  2,  Forms  Nos. 

2.  Most  command  the  officer  to  take  2843  et  seq.,  2906  et  seq.\  Executions 
the  property  described  and  hold  the  Against  Property,  vol.  8,  Form  No. 
same  subject  to  the  orders  of  the  court.  9102  et  seq.  \  Replevin  and  Claim  and 
Sand.  &  H.  Dig.  Ark.  (189.0,  §  4728.  Delivery. 

3.  When  Issned.  —  May  be   issued  at  Statutory    Provisions.  —  See    list    of 
or  after  the  commencement  of  the  ac-  statutes  cited  supra,  note  i,  p.  458. 
tion.     Sand.  &  H.   Dig.  Ark.   (1894),  §  Condition. — The  bond   must  be  ab- 
4728.  solutely  for  the  payment  of  the  judg- 

4.  BeqtiisiteB  of  this  Bond.  —  For  the  ment  under  the /ir^a«jaj- statute.  May, 
formal  parts,  in  a  particular  jurisdic-  field  v.  Creamer,  39  Ark.  460, 

tion,  of  a  bond  or  undertaking  to  re-  5.  Arkansas.  —  Sand.  &  H.  Dig. 
tain  possession  of  personal  property  (1894),  §  4729.  See  also,  generally, 
levied  upon  or  seized,  or  about  to  be     supra,  note  4,  this  page. 
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(3)  Fieri  Facias.i 
{a)  Affidavit."^ 


1.  Prooeedingps  on  Fieri  Facias.  —  For 
forms  connected  with  fieri  facias  pro- 
ceedings, generally,  see  the  title  Execu- 
tions Against  Property,  vol.  8,  p.  i. 

2i  Affidavit  is  the  proper  method  of  f  ore- 
closureof  a  lien  upon  personalty.  AUred 
V.  Haile,  84  Ga.  570;  Forbes  v.  Chis- 
holm,  84  Ga.  641;  Dixon  v.  Williams, 
82  Ga.  105;  Ricks  v.  Red  wine,  73  Ga. 
273;  Richardson  v.  Langston,  68  Ga. 
658;  Fuller  V.  Kitchens,  57  Ga.  265. 

Bequisites  of  Affidavit.  —  For  the  formal 
parts  of  an  affidavit  in  a  particular  juris- 
diction see  the  title  Affidavits,  vol.  i, 
p.  548. 

Statutory  Provisions.  —  See  list  of  stat- 
utes cited  supra,  note  i,  p.  458. 

Who  may  Make  Affidavit.  —  The  person 
prosecuting  such  lien,  either  for  himself 
or  his  guardian,  administrator,  execu- 
tor or  trustee,  must  by  himself,  agent  or 
attorney  make  the  affidavit.  2  Ga. 
Code  (1895),  §  2816. 

Before  Whom  Made,  —  The  affidavit 
may  be  made  before  any  officer  au- 
thorized to  administer  an  oath.  2  Ga. 
Code  (1S95),  §  2816. 

Justice  of  the  peace  may  administer 
the  oath  for  an  affidavit  to  foreclose  a 
laborer's  lien.  Dexter  v.  Glover,  62 
Ga.  312. 

All  facts  necessary  to  constitute  lien 
under  the  code  must  be  stated.  2  Ga. 
Code  (1895),  §2816. 

Designating  Party  Claimant.  —  Affida- 
vit must  state  that  the  work  was  done 
by  the  plaintiff  claiming  the  lien. 
Mabry  v.  Judkins,  66  Ga.  732. 

Affidavit  which  stated  that  the  plain- 
tiff labored  as  a  distiller  for  the  defend- 
ant sufficiently  showed  that  the  labor 
was  performed  by  the  affiant  as  a 
laborer.  Floyd  v.  Chess-Carley  Co., 
76  Ga.  752. 

In  Richardson  v.  Langston,  68  Ga. 
658,  an  affidavit  which  alleged  that  de- 
fendant was  a  merchant  selling  dry- 
goods  and  that  he  was  indebted  to  the 
claimant  "  for  services  rendered  as 
clerk,  laborer  and  general  service  in 
said  store,"  was  held  to  be  sufficient. 

Affidavit  which  stated  that  affiant 
was  employed  as  a  teamster,  and 
as  such  performed  labor,  sufficiently 
showed  that  the  affiant  performed  the 
labor  as  a  laborer.  Floyd  v.  Chess- 
Carley  Co.,  76  Ga.  752. 

But  in  Hinton  v.  Goode,  73  Ga.  233, 


an  affidavit  which  alleged  merely  that 
the  claimant  was  employed  "  to  labor 
as  a  clerk  in  defendant's  store  "  was 
held  to  be  insufficient  on  demurrer,  the 
court  holding  that  the  word  "  laborer  " 
as  shown  in  the  statute  means  what  is 
generally  known  as  a  laborer,  not  in- 
cluding clerks,  agents,  cashiers  and 
like  employees,  whose  employment 
is  associated  with  mental  labor  and 
skill. 

Amount  claimed  to  be  due  must  be 
stated.     2  Ga.  Code  (1895),  §  2816. 

Bescribing  Property  Charged.  —  An 
affidavit  to  enforce  a  general  laborer's 
lien  uiider  2  Ga.  Code  (1895),  §  2816, 
need  not  specify  any  particular  articles, 
or  items  of  property.  AUred  v.  Haile, 
84  Ga.  570. 

Designating  Services  Performed,  etc.  — 
Generally.  —  Affidavit  must  allege  that 
the  work  was  done  by  the  plaintiff 
claiming  the  lien.  Hoyt  v.  Glenn,  54 
Ga.  571. 

An  allegation  that  the  defendant  is 
indebted  to  the  plaintiff  for  work  done 
during  a  specified  time  was  insuffi- 
cient as  not  following  the  letter  of  the 
statute  authorizing  the  lien.  Mabry 
V.  Judkins,  66  Ga.  732. 

Completion  of  Work.  —  Affidavit  ta 
foreclose  laborer's  lien  must  state  that 
the  labor  was  completed.  Lindsay  v. 
Lowe,  64  Ga.  438;  McDonald  v.  Night, 
63  Ga.  161;  Dexter  v.  Glover,  62  Ga. 
312;  Brantley  v.  Raybon,  61  Ga.  211; 
Walls  V.  Rutherford,  60  Ga.  439. 

Demand  for  Payment  —  Generally.  — 
Demand  on  owner  of  the  property,  or 
his  agent,  for  payment  must  be  alleged, 
2  Ga.  Code  (1895),  §  2816;  Sheeley  v. 
Funderburk,  47  Ga.  287. 

Affidavit  must  show  a  demand  for 
payment  made  on  defendant  since  the 
debt  became  due.  Brantley  v.  Raybon. 
61  Ga.  211. 

It  is  not  sufficient  to  state  a  demand 
generally  without  stating  the  time 
when  the  demand  was  made.  Gilbert 
V.  Marshall,  56  Ga.  148. 

If  demand  cannot  be  made,  by  reason  of 
absence  from  the  county  or  removal 
from  the  same  or  absconding  from  the 
same,  or  other  reasons  showing  inten- 
tion to  be  absent  to  evade  the  demand, 
such  demand  need  not  be  alleged,  but 
sufficient  excuse  for  not  making  the 
demand  should  be  stated.     2  Ga.  Code 
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aa.  Of  Laborer. 


(1895),  §  2816;  Lindsay  v.  Lowe,  64  Ga. 

438. 

Befosal  to  pay  by  the  owner  or  his 
agent  must  be  alleged.  2  Ga.  Code 
(1895),  §  2816;  Sheeley  v.  Funderburk, 
47  Ga.  287. 

Signature.  —  In  Bennett  v.  Gray,  82 
Ga.  592,  it  was  held  that  the  aflBdavit 
alleging  that  R.  McD.  Bennett  was  a 
member  of  the  firm  of  J.  F.  Bennett  k. 
Co..  and  that  he  was  the  duly  author- 
ized agent  of  said  firm  to  make  the 
affidavit  was  not  the  affidavit  of  R. 
McD.  Bennett,  notwithstanding  it  was 
signed  as  follows:  "y.  F.  Bennett  &> 
Co.,  by  /?.  McD.  Bennett:' 

Within  one  year  after  the  debt  be- 
comes due  proceedings  may  be  insti- 
tuted.    2  Ga.  Code  (1895),  §  2816. 

Precedents  —  In  General. —  In  Allred 
V.  Haile,  84  Ga.  570,  the  affidavit  was 
made  December  26,  1887.  It  set  forth 
that  the  contract  of  labor  was  made 
between  Allred  and  Haile  on  January 
ID,  1887;  what  was  the  labor  contracted 
for,  and  upon  what  terms;  that  it  had 
been  faithfully  performed  and  was 
completed  on  December  22,  1887;  how 
much  was  due  to  Allred  upon  it, 
which,  after  maturity,  was  demanded 
by  Allred  of  Haile  and  payment  re- 
fused; and  that  the  affidavit  was  made 
within  twelve  months  from  the  time 
the  sum  mentioned  became  due,  for  the 
purpose  of  foreclosing  Allred's  special 
lien  upon  said  timber,  and  his  general 
lien  upon  all  of  the  property  of  Haile  in 
Decatur  county. 

For  Services  as  Salesman,  etc.  —  In 
Paris  V.  Citizens  Banking  Co.,  106  Ga. 
206,  the  affidavit  stated  "  that  B.  S. 
Paris  was  indebted  to  affiant  in  the 
sum  of  $joo.oo,  for  that  on  January  i, 
1897,  B.  S.  Paris  had  hired  deponent 
as  a  salesman  in  his  store  in  the  town 
of  Eastman,  Ga.,  and  [as  a]  laborer,  the 
duties  of  which  employment  required 
deponent  to  sell  goods  at  stipulated 
prices  fixed  by  certain  selling-marks,  to 
exhibit  same  to  customers,  wrap  up 
such  packages  as  were  sold,  keep  the 
store  cleaned  out,  swept,  and  the  shelves 
and  counters  dusted,  carry  water,  build 
fires  in  the  storehouse  when  necessary, 
polish  and  clean  show-cases  and  win- 
dows, open  cases  of  goods  and  place 
them  on  the  shelves,  also  delivering 
packages  to  customers  in  various  parts 
of  the  town,  acting  then  as  errand  boy, 
for  which  B.  S.  Paris  was  to  pay  de- 
ponent $2S.oo  per  month,"  etc. 


For  Work  as  Farm  Hand.  —  The  ma- 
terial allegations  of  an  affidavit  are  set 
out  in  full  in  Cherry  v.  Strong,  96  Ga. 
183,  as  follows:  On  the  28th  of  October, 
1892,  Cherry,  the  deponent,  contracted 
with  Strong,  as  the  agent  of  Mrs. 
Strong,  to  cultivate  her  lands  for  the 
year  1893.  The  same  were  to  be  planted 
in  corn,  cotton,  etc.  Strong,  as  agent, 
was  to  furnish  140  acres  of  land,  4  head 
of  horses  or  mules,  a  wagon,  farming 
utensils  sufficient  to  cultivate  the  land, 
500  bushels  of  corn,  1,200  bundles  of 
fodder,  and  "  supplies  for  the  laborers 
who  he  was  to  hire  for  three  of  the 
plows  run  on  said  farm."  Cherry  "  was 
to  take  charge  of  the  four  plows,  and 
run  them  together;  and  he  was  to  man- 
age the  whole  farm  and  keep  all  the 
fences  in  repair,  *  *  *  and  do  all  that 
was  required  to  be  done  by  a  farm 
manager;  for  which  services  he  was  to 
have  one  fourth  of  what  was  made  on 
said  farm."  The  affidavit  then  proceeded 
to  state  that  Cherry  faithfully  per- 
formed and  completed  his  contract  of 
labor;  set  forth  the  amounts  of  the 
crops  made,  the  portion  and  value 
thereof  to  which  Cherry  was  entitled, 
the  amount  he  had  received,  and  the 
balance  still  due  him  "for  said  labor 
performed  by  affiant,  as  aforesaid." 
Demand  and  refusal  to  pay,  etc.,  were 
also  alleged.  This  affidavit  was  held 
to  be  sufficient  against  special  demur- 
rer that  it  showed  on  its  face  that  the 
parties  were  partners.  The  question 
as  to  whether  or  not  the  affidavit  was 
defective  for  other  reasons  was  not  pre- 
sented for  adjudication. 

In  Lindsay  v.  Lowe,  64  Ga.  438,  the 
affidavit  in  substance  alleged  as  follows: 
That  on  the  17th  day  of  September, 
1877,  he  went  into  the  employ  of  the 
hirer  to  work  on  his  farm  (describing 
it)  in  making  a  crop;  that  the  contract 
was  for  twelve  months  from  date  of 
contract  at  eleven  dollars  and  sixty-six 
and  two- thirds  cents  per  month;  that 
he  has  fully  completed  and  worked  out 
that  time;  that  the  employer  is  now  due 
him  one  hundred  and  eighty-eight  dol- 
lars and  eighty  cents  for  his  labor  on 
said  farm;  that  he  made  a  crop  of  wheat 
and  corn  thereon  under  the  contract, 
which  the  employer  has  in  possession 
on  said  land;  that  no  demand  has  been 
made  on  him  since  the  debt  became 
due,  for  the  reason  that  the  employer 
was  absent  from  the  county  when  the 
contract  was  completed  and  the  debt 
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(<m)  For  General  Lien. 
Form  No.  13090.' 

(Precedent  in  Dixon  v.  Williams,  82  Ga.  105.)' 

[Georgia  —  Brooks  County. 

Personally  appeared  before  me  Oliver  Overton,  Ordinary  of  said 
Brooks  county,  in  the  state  of  Georgia,  C.  N.  Williams  of  said  Brooks 
county,  who  being  first  duly  sworn  according  to  law,  upon  his  oath 
says:  that  G.  G.  Potter  of  said  Brooks  county  is  indebted  to  him, 
the  said  C.  N.  Williams,  in  the  sum  of  three  hundred  and  twenty-eight 
dollars  din6.  fifty- three  cents  principal  and  nifie  dollars  a.nd  fifty-eight 
cents  interest,  which  said  sum  is  now  due  and  unpaid,  the  said 
indebtedness  beingj^  for  manual  labor  performed  by  said  Williams 
and  his  minor  son,  Alonzo  Williams,  who  is  a  minor,  and  worked  for 
said  Potter  by  consent  of  his  father,  but  his  said  father,  C.  N. 
Williams,  was  to  receive  the  pay  for  his  said  son.  Said  C.  N. 
Williams  avers  that  he  and  his  said  son  worked  for  said  G.  G.  Potter, 
as  laborers,  in  and  about  a  factory  run  by  said  Potter  in  Brooks  county, 
Ga. ;  that  of  the  ^28.53  due  said  Williams  for  said  labor,  the  sum 
of  $253.53  is  due  for  affiant's  own  labor  in  and  about  said  factory, 
and  the  sum  of  $75  is  due  affiant  for  the  labor  of  affiant's  said  son 
in  and  about  said  factory.  Affiant  avers  that,  as  such  laborers,  he 
and  his  said  son  faithfully  performed  and  completed  his  contract  of 
labor  with  said  Potter;  that  since  said  sum  became  due,  he  demanded 
payment  of  same  of  said  Potter,  who  refused  to  pay  said  debt,  and  still 
refuses  to  pay  the  same.  Affiant  further  avers  that  he  makes  this 
affidavit  within  twelve  months  of  the  time  said  sum  of  money  became 
due,  and  for  the  purpose  of  foreclosing  his  laborer's  general  lien 
upon  the  property  of  said  G.  G.  Potter,  now  in  said  county  of 
Brooks. 

[C.  N.  Williams. 

Sworn  to  and  subscribed  before  me  this  fourteenth  day  of  August^ 
A.  D.  iS85. 

Oliver  Overton, 
Ordinary  of  Brooks  County,  Georgia?^ 


became  due,  and  is  still  absent  and 
likely  to  be  for  some  time  from  his 
residence  in  said  county;  that  he  raised 
by  his  labor  the  corn  grown  this  year 
on  the  land  described  aforesaid,  and 
also  the  wheat,  to-wit:  about  fifty-four 
bushels  in  said  employer's  possession, 
and  that  he  claims  a  special  lien  on 
the  same  for  the  payment  of  said 
debt,  and  that  the  foreclosure  of  the 
lien  is  within  twelve  months  from  the 
time  the  debt  became  due,  the  affidavit 
being  dated  the  9th  of  November,  1878. 
Insufficient  affidavits  to  foreclose 
laborer's  lien  are  set  out  in  Dexter  v. 


Glover,  62  Ga  312;  Brantley  v.  Raybon, 
61  Ga.  211;  Walls  v.  Rutherford,  60  Ga. 

439- 

When  Considered  Filed.  —  Where  affi. 
davits  were  made  and  handed  to  the 
clerk  to  issue  executions  thereon,  they 
were  considered  filed  in  his  office. 
Floyd  V.  Chess-Carley  Co.,  76  Ga.  752. 

1.  Georgia.  — z  Code  (1895),  §  2816. 
See  also,  generally,  supra,  note  2,  p. 
488. 

2.  It  was  held  that  the  necessary 
allegations  were  made  in  this  affidavit. 

3.  The  matter  enclosed  by  [  ]  will 
not  be  found  in  the  reported  case. 
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(W)  For  Special  Lien. 

Form  No.  13091.' 

Georgia  —  Pulaski  County. 

Personally  appeared  before  me,  Calvin  Clark,  clerk  of  the  Superior 
Court  of  Pulaski  county,  in  the  state  of  Georgia,  an  officer  authorized 
to  administer  an  oath,  John  Doe,  who,  being  first  duly  sworn  accord- 
ing to  law,  upon  his  oath  deposes  and  says:* 

I.  That  Richard  Roe  of  Hawkinsville,  of  said  county  of  Pulaski, 
owes  and  stands  indebted  to  him,  the  ^zXAJohn  Doe  of  Hawkinsville, 
in  said  county  of  Pulaski,  in  the  sum  of  ane  hundred  and  fifty  dollars. 

II.  That  the  said  sum  of  one  hundred  and  fifty  dollars  became  due 
on  the  first  day  oi  June,  a.  d.  \W9,  and  is  still  due  and  unpaid. 

III.  That  on  the  second  ddiy  oi  June,  a.  d.  i?>99,  and  since  said  sum 
became  due,  the  said  John  Doe  made  demand  upon  the  said  Richard 
Roe  for  the  payment  of  said  sum  of  one  hundred  and  fifty  dollars,  and 
that  the  said  Richard  Roe  then  refused  to  pay  the  said  sum,  and  still 
refuses  to  pay  the  same. 

IV.  That  the  said  John  Doe  has  a  statutory  lien  for  the  sum  of  one 
hundred  and  fifty  dollars  upon  the  following  described  property: 
(^describing  property'),  of  the  said  Richard  Roe,  said  property  being  in 
the  said  county  of  Pulaski,  in  the  state  of  Georgia,  which  said  lien  the 
said  John  Doe  hereby  claims. 

V.  That  the  facts  upon  which  the  said  John  Doe  relies  as  consti- 
tuting his  said  lien  are  as  follows,  to  wit:  (showing  facts  necessary  to 
constitute  a  lien). 

VI.  That  the  said  John  Doe  has  completed  the  said  contract  here- 
inabove mentioned. 

VII.  Thit  one  year  has  not  elapsed  since  said  debt  became  due. 

John  Doe. 
Sworn  to  and  subscribed  before  me  this  first  day  of  September,  a.  d. 
i%99. 
(seal)  Calvin  Clark,  Clerk  of  the  Superior  Court 

of  Pulaski  County,  Georgia. 

(cc)    For  General  and  Special  Lien. 

Form  No.  13092.' 

(Precedent  in  Moody  v.  Travis,  76  Ga.  833.)' 

State  of  Georgia  —  Decatur  County. 

Before  me  in  person  came  Sam.  Travis,  who  being  duly  sworn,  says 
that  he  is  a  laborer,  and  as  such  did  contract  and  agree  with  Duncan 
McLauchlin,  during  the  latter  part  of  the  year  xZSJ^,  to  get  out  square 
timber  and  prepare  it  for  market;  that,  in  accordance  with  said  con- 
tract, deponent  did  fell,  score  and  hew  220  pieces  of  square  timber, 

1.  Georgia.  —  2  Code  (1895),  §  2816.  demand  made  upon  defendant  for  pay- 
See  also,  generally,  supra,  note  2,  p.  ment,  and  refusal  of  payment  prior  to 
488.  taking  out  process,  and  that  the  enforce- 

2.  This  affidavit  was  held  to  be  suffi-  ment  was  sought  within  the  statutory 
cient  as  stating  the  terms  of  the  con-  period,  and  that  the  special  lien  of  the 
tract,  the  time  of  its  completion  and  laborer  on  the  products  of  the  labor,  as 
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for  which  he  was  to  receive  from  the  said  Duncan  McLauchlin  two 
60-100  each ;  that  said  square  timber  was  received  and  accepted  by 
the  said  McLauchlin  as  per  said  agreement  and  contract;  that  depo- 
nent fully  complied  with  and  completed  his  part  of  said  contract; 
that  there  is  a  balance  due  for  said  work  and  labor  so  rendered  the 
sum  of  fifty  dollars ;  that  there  is  now  23  sticks  of  said  timber  situated 
and  being  in  the  1188th  district  of  said  county,  which  deponent 
claims  a  lien  on  under  and  by  virtue  of  said  contract;  that  said  sum 
oi  fifty  dollars  is  now  due  and  unpaid;  that  he  has  demanded  pay- 
ment of  said  sum  oi  fifty  dollars  of  and  from  the  said  McLauchlin  in 
person  since  the  same  became  so  due  and  owing,  and  the  said 
McLauchlin  refused  to  pay  the  same;  that  twelve  months  have  not 
expired  since  the  completion  of  said  contract  of  labor  and  since  the 
said  debt  became  so  due  and  owing;  and  deponent  makes  this  affidavit 
that  his  general  lien  upon  the  property  of  said  Duncan  McLauchlin 
and  his  special  lien  upon  the  products  of  his  labor,  to-wit,  ^5  sticks  of 
hewn  square  timber,  as  before  described,  may  be  foreclosed  as  the 
law  directs.  Deponent  further  swears  that  said  McLauchlin  is  a 
resident  of  the  ISSlst  district,  G.  M.,  of  said  county. 

[Sam.  Travis. 
Sworn  to  and  subscribed  before  me  this  first  day  of  September,  a.  d. 
i2>8Jf. 

Abraham  Kent,  Justice  of  the  Peace.]^ 

bb.  Of  Owner  of  Male  Animal. 

Form  No.  13093.* 

(Commencing  as  in  Form  No.  13091,  and  continuing  down  to  *.) 

I.  (Like paragraph  I  in  Form  No.  13091.) 

II.  (Like paragraph  II  in  Form  No.  13091.) 

III.  (Like paragraph  III  in  Form  No.  13091.) 

IV.  (Like  paragraph  IV  in  Form  No.  13091.) 

V.  That  the  facts  upon  which  the  sdiid  John  Doe  relies  as  con- 
stituting his  said  lien  are  as  follows,  to  wit: 

He,  the  said  John  Doe,  was  on  the  first  day  of  September,  a.  d.  i899, 
the  owner  and  keeper  of  a  certain  jack,  eight  years  old,  about  thirteen 
hands  high,  called  Jessie  James,  described  more  particularly  as  fol- 
lows: (describing  Jack)',  that  Richard  Roe  of  Hawkinsville,  in  said 
county  of  Pulaski,  and  state  of  Georgia,  is  indebted  to  the  said  John 
Doe  in  the  said  sum  of  t7venty-five  dollars,  as  aforesaid,  for  service  of, 
said  jack  upon  a  certain  mare,  about  fourteen  hands  high,  four  years 
old,  called  Fess,  more  particularly  described  as  follows,  to  wit: 
(describing  mare),  said  mare  then  being  owned  by  the  said  Richard 
Roe  and  being  in  said  county  of  Pulaski  and  state  of  Georgia,  which 
said  service  was  at  the  special  instance  and  request  of  the  said 
Richard  Roe;  that  on  or  about  the  first  day  of  June,  a.  d.  \%99,  there 

well  as  his  general  lien  upon  the  prop-    not  be   found   in    the    reported  case, 

erty  of  his  employer,  was  properly  set        2.  Georgia.  —  2    Code   (1895),  §2811. 

up.  See  also,  generally,  supra,  note  2,    p. 

1.  The   matter  enclosed  by  [  ]  will     48S. 
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was  born  of  said  mare,  as  result  of  said  service,  a  certain  mare  mule 
described  as  follows,  to  wit:  {describing  mule)\  which  said  mule  is  now 
in  the  possession  of  said  Richard  Roe  and  in  said  Pulaski  county, 
Georgia. 

VI.  {Like paragraph  VI  in  Form  No.  13091.) 

VII.  {Like paragraph  VII  in  Form  No.  13091.) 

VIII.  That  said  yohn  Doe  did,  on  the  first  day  of  December^  a.  d. 
i899,  cause  to  be  recorded  in  the  office  of  the  clerk  of  the  Superior 
Court  in  the  said  county  of  Pulaski  and  state  of  Georgia.,  notice  of  his 
lien  upon  the  get  of  his  said  jack  begotten  of  the  said  mare  so 
owned  by  the  said  Richard  Roe. 

{Signature  and  jurat  as  in  Form  No.  13091.) 

{b)   Writ.^ 
aa.  To  Enforce  Laborer's  Lien. 

Form  No.  13094.* 

{Commencement  as  in  Form  No.  8917)  that  of  Richard  Roe  of  the 
five  hundred  and  sixty-fourth  district,  G.  M.,  of  said  county,  and  of  the 
following  described  goods  and  chattels,  the  property  of  the  said 
Richard  Roe,  to  wit:  {describing  goods  and  chattels),  which  said  goods 
and  chattels  are  now  in  the  possession  of  the  said  Richard  Roe  in  the 
said  two  hundred  and  forty-fifth  district,  G.  M.,oi  said  county,  you 
cause  to  be  made  the  sum  of  ten  dollars  principal,  which  the  said 
John  Doe,  the  said  plaintiff,  for  the  purpose  of  foreclosing  his  special 
lien  as  laborer  under  and  by  virtue  of  section  two  thousand  eight 
hundred  and  sixteen  of  the  Georgia  Civil  Code  of  1895,  iriade 
affidavit  before  me  \)d\.'S,  first  day  of  September,  a.  d.  i899,  is  due  and 
fowing  to  him  the  said  John  Doe  from  the  said  Richard  Roe  for  the 
following  labor  performed  by  him  the  said  John  Doe:  {describing  kind  of 

1.  Beqoisites  ofWrit.  —  For  the  formal  inserted  therein  the  words  "  lands  and 

parts  of   an  execution  in  a  particular  tenements  "  did  not  vitiate  the  execu- 

jurisdiction  see    the   title   Executions  tion,  which  would  still  be  good  against 

Against  Property,  vol.  8,  p.  i.  the   personal    property    {distinguishing 

Statutory  Provisions. —  See  list  of  stat-  Snow  v.  Council,  65  Ga.  123). 

utes  cited  supra,  note  i,  p.  458.  Maimer  of  Levy.  —  Sheriff  or  bailiff,  if 

Clerk  of  the  anperior  court  or  justice  of  the  amount  be  less  than  one  hundred 
the  peace,  as  the  case  may  be,  must  dollars,  shall  levy  the  writ  on  the  prop- 
issue  the  writ  instanter.  2  Ga.  Code  erty  subject  to  the  lien  as  in  other  cases 
(1S95),  §  2816.  of  executions.  2  Ga.  Code  (1895),  §  2816. 

Justice  of  the  peace  may  issue  execu-  In  Floyd  v.  Chess-Carley  Co.,  76  Ga. 

tion  to  enforce  laborer's  lien.     Dexter  752,  the  execution  issued  upon  an  affi- 

V.  Glover,  62  Ga.  312.  davit  to  foreclose  a  laborer's  lien  di- 

Mnst  be  issued  against  person  owing  rected  the  levying  officer  to  make  the 

the  debt  and  the  property  on  which  the  amount  from  the  four  mules  and  wagon, 

lien  is  claimed.     2  Ga.  Code  (1895),  §  "as  well  as  all  and  singular  the  prop- 

2816.  erty  of  the  said  W.  A'.  Lane,"  etc.     It 

Most  beiastied  for  amoimt  sworn  to  and  was  held  that  the  execution  conformed 

the  costs.     2  Ga.  Code  (1895),  §  2816.  to  and  was  issued  in  compliance  with 

Surplusage.  —  In   Dixon  v.  Williams,  2  Ga.  Code  (1882),  §  1991. 

82  Ga.  105,  it  was  held  that  the  fact  that  2.  Georgia.  —  2  Code  (1895),  §  2816. 

the  clerk,  in  issuing  an  execution  upon  See  also,  generally,  supra,  note  i,  this 

an  affidavit  to  enforce  a  laborer's  lien,  page. 
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labor  or  services  performed^  during  the  year  of  our  Lord  i899,  together 
with  the  sum  of  tivo  dollars  and  forty  cents,  interest  due  the  first  day 
of  September,  A.  D.  \%98,  and  also  the  further  sum  of  seven  dollars  and 
four  cents  for  costs,  together  with  all  future  interest  on  the  principal 
sum  from  \.\\t.  first  day  of  September,  a.  d.  \%99\  and  have  you  the  said 
several  sums  (continuing  and  concluding  as  in  Form  Ho.  891T). 

Form  No.  13095.' 

{Commencement  as  in  Form  No.  8867)  of  the  goods  and  chattels  of 
Richard  Roe,  described  as  follows,  to  wit:  {describing  the  goods  and 
chattels),  you  cause  to  be  made  the  sum  of  one  hundred  a?id fifty  doWdiVS 
principal  and  the  further  sum  oi  fifteen  dollars  for  interest  up  to  the 
fifteenth  day  of  May,  a.  d.  igOO,  and  also  the  further  sum  of  ten  dol- 
lars for  costs,  with  interest  on  the  principal  sum  from  the.  fifteenth 
day  of  May,  a.  d.  \^00,  recovered  against  said  Richard  Roe  for 
principal,  interest  and  costs  by  virtue  of  a  laborer's  lien;  an  affidavit 
being  made  before  Abraham  Kent,  a  justice  of  the  peace  within  and 
for  Pulaski  coMXity  in  the  state  of  Georgia,  to  foreclose  a  laborer's  lien, 
which  affidavit,  with  a  judgment  of  said  Abraham  Kent  thereon,  was 
duly  filed  in  the  clerk's  office  of  the  Superior  Court  of  Pulaski  county, 
that  execution  might  issue  thereon;  and  that  you  have  the  several 
sums  of  money  before  {continuing  and  concluding  as  in  Form  No. 
8867). 

bb.  To  Enforce  Lien  of  Owner  of  Jack. 

Form  No.  13096.* 

{Commencement  as  in  Form  No.  8917)  of  Richard  Roe  of  the  five 
hundred  and  sixty-fourth  district,  G.  M.,  in  said  county,  and  of  a  cer- 
tain mare  mule  {describing  mule),  the  get  of  a  certain  jack  owned  by 
the  s,2i\6.  John  Doe,  to  wit:  {describing Jack  as  in  affidavit),  begotten  of  a 
certain  mare  owned  by  the  said  Richard  Roe,  {describing  mare  as  in 
affidavit),  you  cause  to  be  made  the  sum  of  twenty-five  dollars  princi- 
pal, which  for  the  purpose  of  foreclosing  his  statutory  lien  upon  the 
said  mare  mule  the  sdcid  John  Doe,  on  the  first  day  oi  August,  a.  d. 
iqOC),  made  affidavit  before  me,  is  due  and  owing  to  him  from  the  said 
Richard  Roe  for  the  said  service  of  the  said  jack  upon  the  said  mare, 
and  the  further  sum  of  one  dollar  interest  {continuing  and  concluding 
as  in  Form  No.  13094). 

{c)  Counter-affidavit? 


1.  Georgia.— 7.  Code  (1895),  §  2816. 
See  also,  generally,  supra,  note  i,  p.  493. 

2.  Georgia. — 2  Code  (1895),  §  2811. 
See  also,  generally,  supra,  note  i,  p.  493. 

3.  Defendant  may  file  counter-affidavit 
to  contest  lien  claim.  Rountree  v. 
Rutherford,  65  Ga.  444;  Fuller  v. 
Kitchens,  57  Ga.  265;  Gilbert  v.  Mar- 
shall, 56  Ga.  148;  Callaway  z/.  Walls,  54 
Ga.  167;  Columbus  Iron  Works  Co.  v. 
Goetchius,  48  Ga.  576, 


Beqoisites  of  Affidavit. — For  the  formal 
parts  of  an  affidavit  in  a  particular 
jurisdiction  see  the  title  Affid.wits, 
vol.  I,  p.  548;  also  Forms  Nos.  10405, 
12592,    for  other  counter-affidavits. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  i,  p.  458. 

Ground  of  denial  or  contest  must  be 
stated  in  the  counter-affidavit.  2  Ga. 
Code  (1895),  §  2816. 

Who  may  Contest.  —  The  executor,  de- 
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Form  No.  13097.' 

1  Fieri  Facias,  to  Foreclose  Laborer's  Lien,  issued  by 
John  Doe       I      Abraham  Kent ^  Justice  of  the  Peace  within  and  for 
against        V      the  five  hundred  and  sixty-fourth  district,  G.  M. 
Richard  Roe.       Returnable  on  the  seventeenth  day  oi  September^  a.  d. 

J       \W9. 
Georgia — Pulaski  County. 

Personally  appeared  before  me,  Abraham  Kent,  a  justice  of  the 
peace  within  and  for  said  county,  an  officer  authorized  to  administer 
an  oaXh,  Richard  Roe,  who,  being  first  duly  sworn  according  to  law, 
upon  his  oath  says: 

That  more  than  one  year  has  elapsed  since  the  said  debt  owing 
from  him  to  the  said  John  Doe  became  due,  to  enforce  the  collection 
of  which  debt  the  said  John  Doe  has  herein  instituted  lien  proceedings 
under  section  two  thousand  eight  hundred  and  sixteen  of  the  Georgia 
Civil  Code  of  1895,  (or  stating  other  matter  of  contest  as  the  case  may  be'). 

Richard  Roe. 
Sworn  to  and  subscribed  before  me  this  fifth  day  of  September, 
A.  D.  \%d9. 

Abraham  Kent,  Justice  of  the  Peace. 

(^)  Bond  to  Retain  Property.  ^ 

Form  No.  13098.' 

Georgia  —  Bibb  County. 

Know  all  men  by  these  presents  that  we,  Richard  Roe  as  principal, 
of  said  county,  and  John  Fen  and  Richard  Den  as  sureties,  of  said 
county,  are  held  and  firmly  bound  unto  John  Doe  of  said  county  in 
the  sum  oi  fifty  dollars,  for  the  payment  of  which  we  bind  ourselves, 
our  heirs,  executors  and  administrators  jointly  and  severally  by  these 
presents. 

The  condition  of  the  above  obligation  is  such  that  whereas  the  said 
John  Doe  did,  on  \)^t.  first  day  of  September,  a.  d,  i895,  obtain  a  fieri 
facias  for  the  sum  of  twenty-five  dollars,  against  the  said  Richard  Roe, 
upon  an  affidavit  made  before  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  the  five  hundred  and  sixty-fourth  district,  G.  M.,  of  said 
county,  in  which  affidavit  he  claimed  his  statutory  laborer's  lien  upon 
certain  goods  and  chattels  of  the  said  Richard  Roe,  described  as  fol- 
lows: (describing  goods  and  chattels^,  and  whereas  under  said  fieri  facias 
the  said  property  was  on  this  second  day  of  September,  a.  d.  iW9, 
levied  upon  and  seized  by  Clyde  Culp,  constable,  within  the  saidy^z;^ 
hundred  and  sixty-fourth  district,  G.  M.,  of  said  county;  and  whereas 

fendant  or   any  creditor  of   him  may  1.  Georgia.  —  2  Code  (1895),   p  2816. 

contest   the  amount  or  justice  of  the  See  also,  generally,  j«;>ra,  note  3,  p.  494. 

claim  or  the  existence  of  the  lien  by  2.  Beplevin  of  Property. —  Defendant 

filing  a  counter-aflBdavit.     2  Ga.  Code  may  replevin  property  by  giving  bond 

(1895),  §  2816.  and    security   in    double    the   amount 

Issue  Joined. —  Upon  filing  a  counter-  claimed  for  the  payment  of  the  eventual 

affidavit,  an  issue  is  formed,  to  be  re-  condemnation    money.      2    Ga.    Code 

turned   to   the   court  and   tried   as   in  (1895),   §   2816.     See   also  supra,    note 

other  cases.    2  Ga.  Code  (1895),  §  2816.  4,  p.  487. 
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\\it  fifth  day  of  September,  a.  d.  i899,  the  said  Richard  Roe  filed  his 
counter-affidavit  contesting  the  amount  {or  Justice)  of  the  claim  (or 
the  existence  of  said  lien)  •^\x.\i  the  ^\A  Abraham  Kent,  justice  of  the 
peace  as  aforesaid; 

Now  therefore  if  the  said  Richard  Roe,  the  said  defendant  in  said 
fieri  facias,  shall  make  payment  to  the  said  John  Doe  of  the  eventual 
condemnation  money,  then  this  obligation  to  be  void,  otherwise  it 
remains  in  full  force  and  virtue. 

Witness  our  hands  and  seal  this  fifth  day  of  September,  a.  d.  \Z99. 

Richard  Roe.     (seal) 
John  Fen.  (seal) 

Richard  Den.     (seal) 
Witness;  Clyde  Culp,  Constable. 

(4)  Order  of  Sale.^ 
(a)  Petition.'^ 

Form  No.  13099.* 

{Commencement  as  in  Form  No.  591S.) 

I.   The  plaintifif  was  at  the  times  hereinafter  mentioned  a  person 


1.  Order  of  Sale. —  Enforcement  of  lien 
not  otherwise  provided  for  may  be  by 
order  of  sale  upon  petition  to  the  proper 
court  in  the  following  states: 

Connecticut.  —  Laws  (1895),  c.  163. 

Maim.  —  K&v.  Stat.  (1883),  c.  91,  § 
47  et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
192,  §  24  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
206,  fci  28  et  seq. 

Notice  by  claimant  to  owner  of  prop- 
erty, under  Mass.  Gen.  Stat.,  c.  151,  § 
21,  Mass.  Pub.  Stat.  (1882),  c.  192,  §  24, 
is  set  out  in  Busfield  v.  Wheeler,  14 
Allen  (Mass.)  139,  as  follows: 

"To  Eldridge  Wheeler:  ^ye  hereby 
notify  you  that  we  have  a  claim  against 
you  for  labor  done  and  materials  fur- 
nished and  expended  and  used  for  you 
in  manufacturing  patterns  and  rolling 
machine,  amounting  to  %ij8.64,  in- 
cluding balance  and  interest;  and  you 
are  hereby  requested  to  pay  the  same 
io  John  G.  Busfield.  one  of  the  partners 
of  the  late  firm  of  Busfield  &•  Charnock, 
named  below,  who  alone  is  authorized 
and  empowered  to  collect  and  receive 
the  debts  due  the  aforesaid  firm,  by  an 
instrument  of  assignment  from  John 
M.  Charnock,  the  other  member  of  said 
firm,  of  all  his  right  and  interest  in  and 
to  the  copartnership  debts.  In  default 
of  payment  for  the  space  of  sixty  days, 
%^\A  John  G.  Busfield  will  claim  a  lien 


on  said  property.    Busfield &'  Charnock, 
Feltonville,  October  14.,  i86j'." 

This  notice  was  considered  sufficient, 
the  court  holding  that  John  G.  Busfield, 
one  of  the  partners  who  had  become 
owner  of  the  claim  after  dissolution  of 
the  partnership,  was  authorized  to  sign 
the  notice  in  the  name  of  the  firm,  and 
that  the  notice  need  not  describe  the 
machinery.  Nor  was  it  defective  be- 
cause it  demanded  of  the  owner  of  the 
machinery  too  large  a  sum. 

2.  Beqtiisites  of  Petition.  —  For  the 
Jormal  parts  of  a  petition  in  a  particular 
jurisdiction  see  the  title  Petitions. 

Statutory  Provisions. — See  supra,  note 

I,  P-  458. 

Amount  of  claim  should  be  stated. 
Allen  V.  Ham,  63  Me.  532. 

Description  of  property  upon  which 
the  lien  is  claimed  should  be  given. 
Allen  V.  Ham,  63  Me.  532. 

Nature  of  the  claim  should  be  stated. 
Allen  V.  Ham,  63  Me.  532. 

Name  of  owner  oi  ^xo^^xty  %\iOM\di  be 
given.     Allen  v.  Ham.  63  Me.  532. 

Residence  of  owner,  if  known,  should 
be  specified.    Allen  v.  Ham,  63  Me.  532. 

Lienable  and  nonlienable  claims  should 
not  be  joined.  Parks  v.  Crockett,  61 
Me.  489. 

Should  conclude  with  the  prayer  of 
process  asking  the  enforcement  of  the 
ITen.     Allen  v.  Ham,  63  Me.  532. 

3.  Connecticut.  —  Laws  (1895),  c.  163. 


496 


Volume  ir. 


13099.  LIENS.  13100. 

engaged  in  the  business  of  manufacturing  or  spinning  or  throwing 
cotton  or  wool  or  silk  into  yarn  or  other  goods. 

2.  On  theyfrj^day  of  August,  a.  d.  iS99,  certain  goods,  to  wit, 
{describing  goods),  the  goods  and  property  of  the  defendant,  came  into 
the  possession  of  the  plaintiff  for  the  purpose  of  being  so  manufac- 
tured (or  spun  or  thrown)  into  yarn.  » 

3.  Afterward  said  goods  were  manufactured  (or  spun  or  thrown) 
into  yarn  by  the  plaintiff  under  an  agreement  with  the  defendant  to 
pay  plaintiff  the  sum  of  five  hundred  dollars  therefor,  upon  comple- 
tion of  said  manufacturing  (or  spinning  or  throiving). 

4.  Said  manufacturing  (or  spinning  or  thro7ving)  was  completed  on 
Xhe.  first  day  of  September,  a.  d.  i  895,  according  to  the  tenor  of  said 
contract. 

5.  The  defendant  has  paid  the  sum  of  one  hundred  dollars  on 
account  of  the  same. 

6.  Plaintiff  claims  his  statutory  lien  upon  said  goods  and  property 
so  manufactured  (or  spun  or  thrown)  into  yarn  under  and  by  virtue 
of  chapter  one  hundred  and  sixty-three  of  the  Public  Acts,  passed 
by  the  general  assembly  in  the  state  of  Connecticut  in  the  year 
1895,  approved  May  23,  1895. 

Plaintiff  claims: 

An  order  of  the  judge  of  the  Court  of  Common  Pleas  directing  the 
public  sale  of  said  goods  and  property  on  which  said  lien  rests,  upon 
said  notice  to  all  parties  interested  as  to  the  time  and  place  of  sale 
as  to  the  court  may  seem  fit. 

{Concluding  as  in  Form  No.  5912.) 

(b)  Notice  of  Petition.'^ 
Form  No.  1 3  i  o 0.' 

Commonwealth  of  Massachusetts. 

Police  Court  of  Chelsea? 
Suffolk,  ss. 

At  the  Police  Court  of  Chelsea  for  the  transaction  of  civil  business 
on  the  eighteenth  day  of  November,  a.  d.  i897,  on  the  pe^tion  of 
George  H.  Buck,  of  said   Chelsea,  against  Norman  Campbell,  whose 

See  also,    generally,  supra,  note  2,    p.  field  v.  Wheeler,  14  Allen  (Mass.)  139. 

496.  Designating     Work   Done.  —    Notice 

Superior  court  or  court  of  common  pleas  need  not  set  forth  the  statement  in  de- 
is  the  proper  tribunal  to  which  applica-  tail   of   the    work    done.     Busfield    v. 
tion  may  be  made.  Conn.  Laws  (1895),  Wheeler,  14  Allen  (Mass.)  139. 
c.  163.  2.  Massachusetts.  —  Pub.  Stat.  (1882), 

1.  Kequisites    of    Notice.   —   For    the  c.  192,  §§  25,  26.     See  also,  generally, 

formal  parts  of  a  notice  in  a  particular  supra,  note  i,  this  page, 

jurisdiction  seethe  title  Notices.  If  owner  resides    out  of  the  common- 

For  the  formal  parts  of  a  summons  in  wealth   or   is   unknown,   notice  may  be 

a  particular  jurisdiction    see  the  title  given  by  publication  of  the  order  in  the 

Summons.  manner  for  the  publication  of  notice  in 

Statutory  Provisions.  —  See    list    of  section  seven  of  this  chapter.     Mass. 

statutes  cited  supra,  note  r,  p.  458.  Pub.  Stat.  (1882),  c.  192,  g  26. 

Designating  Sum  Due.  —  Notice  need  8,  Must  be  issued  by  the  court  or  jus- 

not   state    the   exact   sum   due   if   the  tice.     Mass.   Pub.   Stat.  (1882),  c.   192, 

sufficient  amount  is  demanded.     Bus-  ^  25. 
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usual  place  of  abode  is  unknown  to  said  petitioner,  to  enforce  a  lien 
for  money  due  said  petitioner  from  said  Norman  Campbell  for  care 
and  diligence  on  and  about  certain  personal  property,  to  wit:  house- 
hold furnishings  and  furniture  as  described  in  the  schedule  annexed 
to  said  petition,  amounting  to  fourteen  dollars  and  fifty  cents,  as  set 
forth  in  the  account  annexed  to  said  petition,  and  praying  for  an 
order  of  said  court  for  the  sale  of  said  property  in  satisfaction  of 
said  debt.  It  is  ordered  by  the  court  that  the  petitioner  give  notice 
to  said  Norman  Campbell  of  the  pendency  of  this  action,  and  to 
appear  before  said  court  ^  on  the  twenty-fifth  day  of  December,  a.  d.  i897, 
at  nine  of  the  clock  in  the  forenoon,^  to  show  cause  ^  (if  any  he  has) 
why  the  prayer  of  said  petitioner  should  not  be  granted,  by  causing 
an  attested  copy  of  this  order  to  be  published  once  a  week  for  three 
consecutive  weeks  in  the  Chelsea  Gazette,  a  newspaper  printed  at  said 
Chelsea.  And  this  action  be  continued  to  the  said  twenty-fifth  day  of 
December,  a.  d.  i897,  or  until  notice  shall  have  been  given  to  the 
said  Norman  Campbell,  agreeably  to  this  order. 

By  the  court. 

(seal)  Joseph  M.  Curley^  Clerk. 

A  true  copy: 

Attest:  Joseph  M.  Cur  ley.  Clerk. 

(r)  Order  of  Sale.^ 
Form  No.  13101.* 

John  Doe     )  Court  of  Common  Pleas, 

against       V  Hartford  Connty , 

Richard  Roe.  )  October  Term,  \W9. 

It  appearing  to  the  court  upon  the  application  of  yic^w  Z?^^  that 
{setting  out  allegations  of  petition  verbatim  or  in  substance^. 

Ordered  that  said  lien  be  enforced  by  a  public  sale  of  said  goods 
and  property  on  which  said  lien  rests,  upon  the  notice  to  all  parties 
interested  as  to  time,  place  and  sale  given  in  the  following  manner: 
{designating  the  manner  of  notice'),  and  upon  the  following  terms  of 
sale,  to  wit:  {designating  terms  of  sale).^ 

By  of  der  of  court. 

Calvin  Clark^  Clerk. 


(5)  Proceedings  in  Nature  of  Distress.^ 


1.  Place  at  which  owner  of  property 
most  appear  must  be  designated.  Mass. 
Pub.  Stat.  (1882),  c.  192,  §  25. 

2.  Time  for  appearance  must  be  desig- 
nated. Mass.  Pub  Stat.  (1882).  c.  192, 
§  25. 

3.  Most  command  owner  to  show  cause 
why  prayer  of  petition  should  not  be 
granted.  Mass.  Pub.  Stat.  (1882),  c. 
192,  §  25. 

4.  Beqtiisites  of  Order.  —  For  the  formal 
parts  of  an  order  in  a  particular  juris- 
diction see  the  title  Orders.     See  also 


the  title  Attachment,  etc.,  vol.  2,  p. 
303,  for  orders  of  sale  in  attachment 
proceedings. 

Statut'ory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  i.  p.  458. 

5.  Connecticut.  —  Laws  (1895),  c.  163. 
See  also,  generally,  supra,  note  4,  this 
page. 

6.  The  terms  of  sale  should  be  directed 
by  the  order  of  tne  judge.  Conn.  Laws 
(1895),  c.  163. 

7.  Proceedings  by  Distress.  —  For  forms- 
connected    with    distress  proceedings^ 
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{a)  Affidavit?- 
Form  No.  i  3  i  o  2  .' 

{Venue  and  commencement  as  in  Form  No.  7710)  that  he,  the  said 
John  Doe,  is  a  licensed  keeper  of  a  certain  jack  called  Jessie  James, 
four  years  old  and  thirteen  hands  high;  that  the  said  John  Z>^^  claims 
his  statutorj'  lien  upon  the  get  of  said  jack  upon  a  certain  mare 
called  Bess,  four  years  old  and  dihovit  fourteen  hands  high,  the  prop- 
erty of  Richard  Roe,  which  said  mare  was,  at  the  special  instance  and 
request  of  the  said  Richard  Roe,  served  upon  the  said  jack  on  \.\\^  first 
day  of  September,  a.  d.  xZ99,  in  the  county  qI  Jefferson,  in  the  com- 
monwealth of  Kentucky,  that  the  service  fee  agreed  to  be  paid  by  the 
said  Richard  Roe  to  the  said  John  Doe  was  the  sum  of  twenty-fi%je  dol- 
lars, which  said  sum  the  said  Richard  Roe  owes  the  said  Johri  Doe 
and  which  became  due  on  the  first  day  of  June,  a.  d.  igOO;  that  on  or 
about  the  first  day  of  June,  a.  d.  jgOO,  there  was  born  of  said  mare 
as  the  result  of  said  service  a  certain  mare  mule  {describing  said  mule), 
which  said  mule  is  now  in  the  possession  of  the  said  Richard  Roe 
in  the  county  of  Jefferson  in  the  commonwealth  of  Kentucky. 

{Signature  and  jurat  as  in  Form  No.  7710.) 

{b)   Warrant."^ 
Form  No.  i  3  i  o  3  .* 

(  Title  of  court  and  address  as  in  Form  No.  7723),  it  appearing  from 
the  affidavit  of  the  above  named  John  Doe  that  the  above  named 
Richard  Roe  owes  him  for  the  payment  of  the  service  fee  of  his  jack 
described  in  said  affidavit  upon  the  said  Richard  Roe's  mare  described 
in  said  affidavit,  which  said  service  fee  became  due  on  the  first  day 
oi  June,  a.  d.  xgOO;  you  are  commanded  to  levy  upon  and  seize  the 
said  mare  mule  in  said  affidavit  mentioned  and  described  in  said  affi- 
davit to  satisfy  the  said  debt  of  twenty-five  dollars,  with  interest 
{continuing  and  concluding  as  in  Form  No.  7723). 

(6)  Proceedings  in  Nature  of  Garnishment.* 

generally,  see  the  title  Distress,  vol.  3.  ReqaisitM  of  Warrant.  —  For  the 

6,  p.  980.     See  also  Forms  Nos.  11078  formal  parts  of  a  warrant  of  distress  in 

et  seq., 12,211  et  seq.  a   particular   jurisdiction  see   the  title 

In  Kentucky,  a  lien  may  be  foreclosed  Distress,  vol.  6,  p.  980. 

by  a  warrant  summarily  issued  as  in  Statutory  Provisions,  —  Seelistof  stat- 

case  of  distress  proceedings.     Fitch  v.  utes  cited  supra,  note  i,  p.  458. 

Steagall,  14  Bush  (Ky.)  230.  4.  Kentucky. — Stat.    (1894),    §    2503. 

1.  Beqnisites  of  Affidavit.  —  For  the  See  also,  generally,  supra,  note  3,  this 
formal  parts  of  an  affidavit  in  a  par-  page.  See  also  Bullitt's  Civ.  Code 
ticular  jurisdiction  see   the  title  Affi-  Ky.  (1895),  p   719. 

DAVITS,   vol.    I,  p.    548.     Sec   also  the  6.  Proceedings  by  Garnishment.  —For 

title  Distress,  vol.  6,  p.  980.  forms    connected     with     garnishment 

Statutory    Provisions.  —  See     list    of  proceedings,    generally,    see    the    title 

statutes  cited  supra,  note  i,  p.  458.  Attachment,   Garnishment,  Trustee 

2.  Kentucky.  —  Stat.    (1894),  §   2503.  Process,  Factorizing,  vol.  5,  p.  303. 
See  also,  generally,  supra,   note  i,  this  By  statute,  some  liens  are  enforce- 
page.      See   also    Bullitt's   Civ.    Code  able     by     garnishment     proceedings, 
ky.  (1895),  p.  719.  Clark  v.  Haydock,  44  Mo.  App.  367. 
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INN-KEEPERS   NOTICE    TO   CREDITOR   OF   GUEST. 


Form  No.  13104.* 


Before  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  Lamar  township. 


State  of  Missouri,  \ 
Barton  County.      \ 

John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
To  Samuel  Short,  Golden  City,  Barton  county,  Missouri. 

Please  take  notice  that  on  the  first  day  of  September,  a.  d.  i899, 
John  Doe,  the  above  named  plaintifif,  commenced  suit  against  Richard 
Roe,  the  above  named  defendant,  before  me,  the  above  named  justice 
of  the  peace,  to  enforce  a  boarding-house  keeper's  lien;  and  that  the 
above  named  plaintiff  hereby  claims  that  you  owe  the  above  named 
defendant  the  sum  of  twenty-five  dollars  for  wages  now  due  from  you 
to  the  said  defendant,  upon  which  said  sum  of  twenty-five  dollars  the 
said  plaintiff,  under  the  provisions  of  section  six  thousand  seven 
hundred  and  forty  of  the  Revised  Statutes  of  the  state  of  Missouri 
of  1889,  claims  a  lien. 

Dated  this  twelfth  day  of  September,  a.  d.  \Z89. 

Abraham  Kent,  Justice  of  the  Peace. 


(7)  Proceedings  in  Nature  of  Foreclosure  of  Chattel 
Mortgage. 2 


1.  Missouri.  — Vi^v.  Stat.  (1889),  § 
6739  et  seq.  See  also,  generally,  supra, 
note  5,  p.  499. 

Parties  so  served  mtist  answer  in  like 
manner  as  provided  for  by  Mo.  Rev. 
Stat.  (1889),  §  5239,  relating  to  gar- 
nishments. Mo.  Rev.  Stat.  (1889),  § 
6740. 

2.  Proceedings  to  Foreclose  Chattel  Mort- 
gage. —  For  forms  connected  with  the 
foreclosure  of  chattel  mortgages,  gen- 
erally, see  the  title  Chattel  Mort- 
gages, vol.  4,  p.  777. 

Liens  on  personal  property  are  by 
some  statutes  foreclosed  in  like  manner 
as  in  foreclosure  proceedings  under 
chattel  mortgages. 

Minnesota.  —  Laws  (1897),  c.  200. 

Nebraska.  —  Comp.   Laws  (1899),  §§ 

471,  483- 

North  Dakota.  —  Rev.  Codes  (1895), 
§  4845;  Martin  v.  Hawthorne,  5  N. 
Dak.  66;  Parker  v.  Lisbon  First  Nat. 
Bank,  3  N.  Dak.  87. 

South  Dakota.—  Laws  (1889),  c.  88; 
Anderson  v.  Alseth,  6  S.  Dak.  566. 

Texas.  —  Rev.  Stat.  (1895).  art.  3335. 

Utah.  —  Rev.  Stat.  (1898),  §  1405. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  458. 

Beqoisites    of   Affidavit,    Generally. — 


For  the  formal  parts  of  an  affidavit  in  a 
particular  jurisdiction  see  the  title 
Affidavits,  vol.  i,  p.  548. 

Statutory  Provisions.  —  See  list  of  stat- 
utes cited  supra,  note  i,  p.  458. 

Amount  actoally  due  after  all  just 
credits  and  setoffs  must  be  stated. 
Minn.  Laws  (1897),  c.  200,  §  3.  Inac- 
curacy as  to  the  amount  claimed  to  be 
due  need  not  vitiate  the  statement. 
Minn.  Laws  (1897),  c.  200,  §  4. 

That  amount  is  due  for  threshing  grain 
must  be  stated.  Minn.  Laws  (1897),  c. 
200,  §  3. 

First  and  last  day  on  which  the  thresh- 
ing was  performed  must  be  stated. 
Minn.  Laws  (1897),  c.  200,  §  3. 

Property  must  be  described  which  is 
sought  to  be  charged  with  the  lien. 
Minn.  Laws  (1897),  c.  200,  §  3.  Inac- 
curacy of  the  lien  shall  not  be  affected 
by  any  inaccuracy  in  a  statement  re- 
lating to  the  property  to  be  charged 
with  the  lien,  if  it  can  be  reasonably 
recognized  from  the  description.  Minn. 
Laws  (1897),  c.  200,  §  4. 

Name  of  owner  or  reputed  owner  of  the 
property  must  be  stated.  Minn.  Laws 
(1897),  c.  200,  §  3.  Inaccuracy  in  the 
name  of  the  owner  does  not  vitiate  the 
lien.     Minn.  Laws  (1897),  c.  200,  §  4. 
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Form  No.  13105.' 


State  of  Minnesota,  , 

'  ^  ss. 


County  of  Winona,  j 

John  Doe^  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

1 .  That  the  amount  actually  due  and  owing  him,  the  said  John  Doe, 
from  Richard  Roe  after  allowing  all  just  credits  and  setoffs  is  the  sum 
oi fifty  dollars. 

2.  That  said  amount  of  fifty  dollars  is  due  and  owing  for  the 
threshing  of  certain  grain,  to  wit:  {designating  the  grain  and  the  amount 
threshed^. 

3.  That  the  first  and  last  day  on  which  said  threshing  was  per- 
formed were  as  follows:  {designating  days'). 

4.  That  the  description  of  the  property  to  be  charged  with  a  lien 
for  said  threshing  is  as  follows:  (describing property). 

5.  That  the  name  of  the  owner  or  reputed  owner  of  said  property 
to  be  so  charged  with  said  lien  is  Richard  Roe. 

6.  That  the  affiant  hereby  gives  notice  that  the  said  John  Doe 
intends  to  claim  and  hold  a  lien  upon  the  said  property  hereinbefore 
described  for  said  sum  of  y^/Ty  dollars  and  interest  thereon  from  the 
first  day  of  September,  a.  d.  iZ99,  on  account  of  the  said  threshing  as 
aforesaid. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  eighth  day  of  September, 
A.  D.  iZ99. 

(seal)  Norton  Porter,  Notary  Public, 

Winona  County,  Minnesota. 

Form  No.  1 3 1  o  6 .' 

State  of  South  Dakota,   ) 
County  of  Bon  Homme,  ) 

John  Doe,  being  duly  sworn,  says  that  he  is  a  member  of  the  firm 
of  Doe  df  Sons,  composed  of  John  Doe,  James  Doe  and  Darius  Doe, 
which  said  firm  owns  and  operates  a  threshing-machine  in  the  state 
of  South  Dakota.  That  on  the  second  day  of  October,  i899,  they  fin- 
ished threshing  for  Richard  Roe.  a.  quantity  of  grain,  which  said  grain 
was  grown  upon  the  following  described  premises,  viz:  {describing 
premises)  in  the  county  of  Bon  Homme,  South  Dakota. 

That  the  following  is  a  true  account  of  the  kind  and  quantity  of 
grain  so  threshed  for  the  said  Richard  Roe  and  the  price  agreed  upon 
for  such  threshing  as  aforesaid: 

Notice  of  intention  to  claim  and  hold  of  threshing.      Minn.    Laws  (1897),  c. 

lien  must  be  stated.    Minn.  Laws  (1897),  200,  §  3. 
c.  200,  §  3.  The  complaint  to  foreclose  a  thresher's 

Statement  most  be  verified  by  oath  of  lien  must  state  all  the  facts  necessary 

person  claiming  lien  or  by  an  agent  or  to  show  the  existence  of  a  case  under 

one  having  knowledge  of  the  threshing,  the  statute  for  a  thresher's  lien,     An- 

Minn.  Laws  (1897),  c.  200,  §  3.  derson  v.  Alseth,  6  S.  Dak.  566. 

Within  ten  days  after  the  threshing,         1.  Minnesota.  —  Laws  (1897),  c.  200, 

the  statement   of   lien    must   be  filed,  fc^i.     See   also,    generally,    supra,  note 

Minn.  Laws  (1897),  c.  200,  §  2.  2,  p.  500. 

Must  be  filed  in  the  office  of  the  town        2.  South  Dakota.  — hsLVis  (1889),  c.  88. 

clerk  within  ten  days  from  the  last  day  See  also,  generally,  J«/ra,  note  2,  p.  500. 
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100  bushels  of  wheat  at  the  agreed  price  of  three  cents  per 

bushel %3  00 

100  bushels  of  oats  at  the  agreed  price  of  three  cents  per 

bushel , 8  00 

100  bushels  of  rye  at  the  agreed  price  of  three  cents  per 

bushel 3  00 

100  bushels  of  barley  at  the  agreed  price  of  five  cents  per 

bushel 6  00 

100  bushels  of  flaxseed  at  the  agreed  price  oi  five  cents  per 

bushel 5  00 

100  bushels  of  timothy  seed  at  the  agreed  price  oi  five  cents 

per  bushel 5  00 

Total %24  00 

That  there  is  due  and  owing  to  said  Doe  6^  Sons  from  the  said 
Richard  Roe,  for  threshing  the  grain  and  seed,  as  per  above  account, 
the  sum  of  twenty-four  dollars,  for  which  amount  they  claim  a  lien 
on  said  grain  so  threshed  as  aforesaid,  under  chapter  eighty-eight  of 
the  Session  Laws  of  1889  of  Dakota. 

John  Doe. 
Subscribed  and  sworn  to  before  me    this   third  day  of   October, 
iS99. 
(seal)  Norton  Porter,  Notary  Public. 

(8)  Proceedings  in  Nature  of  Replevin.^ 

affidavit.^ 

Form  No.  13107.* 


The  State  of  Ohio,      \ 


Cuyahoga  County,  ss. 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said 
county,  personally  appeared  John  Doe  of  Cuyahoga  county,  Ohio,  who, 
being  first  duly  sworn,  says  that  he  is  the  keeper  and  owner  of  a  cer- 
tain stallion  called  Rollicking  Rick,  and  that  there -is  due  to  affiant 
from  Richard  Roe  of  Cuyahoga  county,  for  the  service  of  said  stallion, 
on  \ht  first  day  of  September,  a.  d.  i8P7,  on  one  gray  mare  aged/^«r 
years,   the  property  of  said  Richard  Roe,  the  sum  of  fifty  dollars, 

1.  Proceedings  in  Beplevin. — For  forms  Statutory    Provisions.  —  See    list    of 
connected    with  replevin    proceedings,  statutes  cited  stipra,  note  i,  p.  458. 
generally,  see  the  title  Replevin  and  Notice  of  Sale.  —  After  obtaining  pos- 
Claim  and  Delivery.  session  of  the  property  under  replevin 

Replevin  is  the  proper  mode  of  enforc-  proceedings,    the   lienor   may  sell  the 

ing  certain  liens  under  some  statutes,  same  as  in  the  case  of  liens   upon  per- 

Mo.   Rev.   Stat.  (1889),  §§  6736,   6738;  sonal  property  in  the  possession  of  the 

Bates'  Anno.  Stat.  Ohio  (1897),  §  3213  lienor,  where  the  lien  is  enforced  with- 

— I ;  Ohio  Laws  (1898),  p.  420.     See  also  out  judicial  proceedings.     Ohio  Laws 

listof  statutes  cited  JM;!>ra,  note  I,  p.  458.  (1898),   p.   420.     See  infra.  Form    No. 

2.  Beqtiisites    of    Affidavit.  —  For    the  13118  et  seq. 

formal  parts  of  an  affidavit  in  a  par-  3,  Ohio.  —  Laws  (1898),  p.  420  («»/(?«</- 
ticular  jurisdiction  see  the  title  Affi-  ing  Bates'  Anno.  Stat.  (1896),  §  3213 
DAVITS,  vol.  I,  p.  548.  — i). 

502  Volume  li. 


13107.  LIENS.  13108. 

together  with  interest  thereon  at  six  percentum  per  annum  from 
\.\iQ  first  diz.y  oi  September,  i897,  to  the  date  of  settlement.  Affiant 
further  says  that  said  service  of  said  stallion  on  said  mare  was  had 
at  the  request  of  said  Richard  Roe,  on  said  mare  within  said  county 
of  Cuyahoga  and  state  of  Ohio.  And  affiant  claims  a  lien  upon  the 
get  of  said  stallion  by  said  mare  for  said  service  in  said  sum  ol  fifty 
dollars,  and  interest  aforesaid  as  provided  by  law. 

John  Doe. 
Cleveland,  Ohio,  Cuyahoga  County,  ss. 

Personally  appeared  before  me  John  Doe,  who  subscribed  and  made 
oath  to  the  truth  of  the  foregoing  statement. 

Given  under  my  hand  and  seal  this  tenth  day  oi  January,  iS99. 
Abraham  Kent,  Justice  of  the  Peace,     (seal) 

(9)  Sale  Upon  Appraisement.* 
(a)  Appointment  of  Appraisers. 

Form  No.  1 3  i  o  8  .* 

State  of  Colorado       \  ^^     ^^  ^^^^  Justice  Court  ol  Abraham  Kent? 
County  of  Arapahoe.  )  ■' 

Whereas  it  appears  from  the  application  of  John  Doe  that  he  is  a 
mechanic  and  claims  a  lien  under  the  provisions  of  section  two  thou- 
sand eight  hundred  and  fifty-six  of  Mills'  Annotated  Statutes  of 
Colorado  of  1891,  on  the  following  described  personal  property: 
{describing  personal  property^,  for  certain  labor  bestowed  upon  said 
personal  property  at  the  request  of  Richard  Roe,  the  owner  of  said  per- 
sonal property,  which  said  personal  property  is'  now  in  possession  of 
the  sax<l  John  Doe;  and  that  the  sum  of  ten  dollars,  the  amount 
charged  for  which  said  lien  is  claimed,  became  due  and  payable  on 
the  first  day  of  September,  a.  d.  18PP,  and  that  thirty  days  has  elapsed 
since  that  time  and  said  sum  has  not  been  paid ; 

And  whereas  the  said  John  Doe  has  applied  to  me,  a  justice  of  the 
peace  of  the  county  wherein  the  said  John  Doe  resides,  to  appoint 
appraisers  to  appraise  the  several  articles  of  personal  property 
whereon  said  lien  is  claimed; 

I  do  hereby  appoint  Banks  Belk,  Keever  Hughes  and  Fred Nims,  three 
reputable  householders*  of  the  said  county  of  Arapahoe,  not  interested 

1.  Appraisement.  —  In    Colorado,  the  CUTIONS  Against  Property,  vol.  8,  p. 

lienof  a  carrier,  inn-keeper,livery-stable  i;  Homesteads  and  Exemptions,  vol. 

keeper,  or   mechanic  or   other  person  9,  p.  303. 

making,  altering,  repairing  or  bestow-  2.  Colorado. — Mills'    Anno.   Stat, 

ing   labor   upon  personal   property,  is  (1891),  jS  2857. 

foreclosed  by  sale  upon   appraisement  3.  Must  be  made  to   a  justice  of   the 

by  appraisers  appointed  by  a  justice  of  peace  in  the  county  in  which  the  lien- 

the   peace.      Mills'    Anno.    Stat.   Colo,  holder  resides.    Mills' Anno.  Stat.  Colo. 

{189I),  §  2857  et  seq.  (1891),  tJ  2857. 

For  other  forms  relating  to  appraise-  4.  Three  reputable  householders  not  in- 

ment  proceeding  see  the  titles  Attach-  terested   in    the  matter  should  be  ap- 

MENT,    ETC.,    vol.    2,    p.   303;    EsTRAVS  pointed.      Mills'     Anno.     Stat.    Colo. 

AND  Impounding,  vol.  7,  p.  834;  Exe-  (1891),  §  2857. 
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in  the  matter,  to  appraise  such  personal  property,  according  to  the 
provisions  of  the  statute  in  such  case  made  and  provided. 

Witness  my  hand  and  seal  this  second  day  of  October,  a.  d.  \%99. 
Abraham  Kent,  Justice  of  the  Peace.^     (seal) 

ip)  Oath  of  Appraisers. 

Form  No.  1 3  i  o  9  .* 
State  of  Colorado,       ) 
County  of  Arapahoe,  j 

Banks  B elk,  Keever  Hughes  zxid.  Fred  Nims,  being  first  duly  sworn, 
deposes  and  says  each  for  himself  that  he  is  one  of  the  appraisers 
heretofore,  to  wit,  on  the  second  diiy  of  October,  a.  d,  i2>99,  appointed 
by  Abraham  Kent,  a  justice  of  the  peace  within  said  county,  as 
appears  from  the  warrant  of  appointment  hereto  annexed,  and  that 
he  will  well  and  faithfully  appraise  and  value  all  the  said  personal 
property  mentioned  in  said  warrant. 

Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 
Subscribed  and  sworn  to  before  me  this  second  day  of  October,  a.  d. 
x%99. 

Abraham  Kent,  Justice  of  the  Peace.  ^      (seal) 


{c)  Report  of  Appraisers. 

Form  No.  1 3 1 1  c* 

State  of  Colorado,       \ 
County  oi  Arapahoe,  f     * 

We,  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  heretofore,  to  wit, 
on  the  second  day  of  October,  a.  d.  \%99,  duly  appointed  by  Abraham 
Kent,  a  justice  of  the  peace  within  and  for  said  county,  to  well  and 
faithfully  appraise  and  value  the  personal  property  mentioned  in  the 
warrant  of  our  appointment,  do  hereby  report  and  return,  that  on 
the  third  day  of  October,  a.  d.  \W9,  we  proceeded  to  view  and 
appraise  said  personal  property,  which  said  appraisement  is  here  now 
returned  and  is  as  follows,  to  wit:  (^setting  out  appraisement,  stating 
each  article  separately  with  its  appraised  value). 
Dated  this  tenth  day  of  October,  a.  d.  18PS,* 

Banks  Belk. 

Keever  Hughes. 

Fred  Nims. 

1.  Appointment  mnst  be  made  by  war-  pointed  the  appraisers  must  swear 
rant  under  the  hand  of  the  justice,  them.  Mills'  Anno.  Stat.  Colo.  (1891), 
Mills'    Anno.     Stat.     Colo.     (1891),     §     §  2858. 

2857.  4.  Within  ten  days  after  their  appoint- 

2.  Colorado.  —  Mills'  Anno.  Stat,  ment  the  appraisers  must  report  to  the 
(1891),  §  2858.  *  justice   who    appointed    them.     Mills*^ 

3.  Justice    of    the    peace    who    ap-  Anno.  Stat.  Colo.  (1891),  §  2858. 
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(10)  Writ  or  Warrant  of  Seizure.^ 
{a)  Affidavit.'^ 

Form  No.  13111.* 

(Miss.  Anno.  Code  (1892),  §  2694.) 
State  of  Mississippi,  \ 
Tate  County.  \ 

Before  me,  Abraham  Kent,  a  justice  of  the  peace  of  the  said  county, 
John  Doe  makes  oath  that  he  was  employed  by  Richard  Roe  during 
the  year  a.  d.  i89P,  as  a  laborer,  and  as  such,  and  under  his  employ- 
ment, assisted  to  make  a  crop  of  cotton  and  corn,  which  yielded/(?«r 
bales  of  cotton  and  two  hundred  bushels  of  corn,  which  are  now  in  the 
possession  of  Richard  Roe,  zxidi  the  same  is  at  Senetobia,  in  said  county; 
and  that  affiant  is,  by  his  contract  and  services,  entitled  to  one-half 
of  said  cotton  and  corn,  the  same  being  of  the  value  of  one  hundred 
dollars,  which  the  said  Richard  Roe  withholds  from  him  {or  whatever 
may  be  the  claim).  Affiant  claims  a  lien  on  all  of  said  cotton  and  corn 
for  the  recovery  of  his  share  or  interest  therein,  and  that  Banks  Belk 
and  Keever  Hughes  claim  a  like  lien  thereon.  Affiant  prays  process 
according  to  law. 

John  Doe. 

Sworn  to  and  subscribed  before  me  the  first  day  of  October,  a.  d. 
\%99.   . 

Abraham  Kent,  J.  P. 


1.  Writ  of  Seizure.  —  By  some  stat- 
utes, liens  upon  personal  property  are 
foreclosed  by  a  proceeding  known  as  a 
writ  of  seizure,  which  is  in  the  nature 
of  an  attachment  proceeding. 

Afississippi.  —  Anno.  Code  (1892),  § 
2684  et  seq.\  Baldwin  v.  Morgan,  73 
Miss.  276;  Kerr  v.  Moore,  54  Miss.  286; 
Hester  v.  Allen,  52  Miss.  162. 

New  York.  —  Code  Civ.  Proc.  (1899), 
§  1737  et  seq. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  458. 

Provisions  relating  to  attachment  as 
enumerated  in  N.  Y.  Code  Civ.  Proc, 
§635  et  seq.,  apply  to  the  proceedings 
to  procure  this  warrant  to  foreclose 
liens  on  chattels.  N.  Y.  Code  Civ. 
Proc.  (1899),  ^  1738. 

See,  generally,  the  title  Attachment, 
vol.  2,  p.  303.  and  supra.  Form  No. 
130S0  et  seq.,  and  notes  thereto. 

Nature  of  Proceeding.  —  Proceeding  to 
enforce  laborer's  lien  on  crop  is  both  in 
rem  and  in  personam.  May  v.  Williams, 
61  Miss.  125. 

2.  Bequisites  of  Affidavit.  —  For  the 
formal  parts  of  an  affidavit  in  a  particu- 
lar jurisdiction  see  the  title  Affidavits, 
vol.  I,  p.  548. 

Statutory  Provisions. —  See  list  of  stat- 
utes cited  supra,  note  I,  p.  458. 
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Claim,  share  or  interest  in  the  farm 
products  must  be  set  forth  in  the  affi- 
davit.   Miss.  Anno.  Code  (1892),  §  2684. 

Itemized  account  of  demand  must  be 
given.  Miss.  Anno.  Code  (1892),  § 
2684.  But  see  Baldwin  v.  Morgan,  73 
Miss.  276. 

Lien  must  be  asserted  in  the  affidavit. 
Miss.  Anno.  Code  (1892),  §  2684. 

Names  of  persons  interested  in  the 
products  must  be  stated.  Miss.  Anno. 
Code  (1892),  §  2684.  And  the  affidavit 
may  be  amended  by  adding  names  of 
other  interested  parties.  May  v.  Will- 
iams, 61  Miss.  125. 

Signature  of  fustice.  —  Where  a  jus- 
tice failed  to  affix  his  signature  to  the 
affidavit,  he  was  allowed  in  open  court, 
on  motion  to  dismiss,  to  correct  the 
mistake.     Hartsell  v.  Myers,  57  Miss. 

135- 

Before  Whom  Hade.  —  Clerk  of  the  cir- 
cuit court  or  the  justice  of  the  peace  is 
the  proper  officer  before  whom  to  make 
the  affidavit.  Miss.  Anno.  Code  (1892), 
§  2684. 

Assignee  of  laborer's  lien  on  crop  may 
enforce  the  same.  Kerr  v.  Moore,  54 
Miss.  286. 

3.  Mississippi.  —  Anno.  Code  (1892), 
§  2694.  See  also,  generally,  supra,  note 
2,  this  page. 
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.  (J>)   Writ  or  Warrant> 

Form  No.  i  3  i  1 2  .* 

(Miss.  Anno.  Code  (1892),  §  2695.) 
The  State  of  Mississippi. 
To  any  lawful  ofificer  of  Tate  county:' 

We  command*  you  forthwith  to  take  into  your  possession  and 
dispose  of,  according  to  law,  four  bales  of  cotton  and  two  hundred 
bushels  of  corn,  now  in  the  possession  oi  Richard  Roe,  believed  to  be 
at  Senetobia,  in  your  county,  as  it  is  said,  or  so  much  thereof  as  will 
be  sufficient  to  satisfy  the  claim  of  John  Doe,  who  asserts  an  interest 
therein  to  the  extent  of  one-half  thereof,  which  he  avers  is  of  the 
value  of  one  hundred  and  fifty  dollars  (or  who  claims  a  lien  thereon  for 
one  hundred  and  fifty  dollars,  alleged  to  be  due  him  for  his  wages  as  a 
laborer  in  producing  said  articles,  or  whatever  the  claim  may  be,  as  set 
forth  in  the  affidavit)  for  his  labor  in  producing  said  articles,  and 
summon  *  the  said  Richard  Roe  (and  any  others  shown  by  the  afiUdavit  to 
have  an  adverse  claim  to  said  articles)  to  appear  before  the  undersigned, 
a  justice  of  the  peace  of  said  county,  at  Senetobia,  on  Monday,  the 
ninth  day  of  October,  a.  d.  \W9,  at  ten  o'clock  A.  m.,  to  answer  said 
claim,  and  have  this  writ  there  then.  * 

Witness  my  hand,  \kit.  first  day  of  October,  a.  d.  i89P. 

Abraham  Kent,  J.  P.'' 

Form  No.  i  3  1 1  3  .* 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County 
of  Suffolk,  Greeting: 
Whereas  John  Doe,  plaintiff  in  a  certain  action  heretofore  brought 
in  the  Supreme  Court  of  the  state  of  New  York,  in  and  for  the  county 
of  Suffolk,  against  Richard  Roe,  defendant,  has  made  application  to 
me  for  a  warrant  to  seize  and  safely  keep  the  following  described 
chattels,  to  wit:  {describing  chattels'),  to  abide  the  final  judgment  in 
the  action;  and  whereas  it  appears  by  the  affidavit  of  the  ^zxdi  John 
Doe,  the  said  plaintiff,  duly  verified  herein  on  the  first  day  of  Sep- 
tember, A.  D.  1 899,  that  the  said  cause  of  action  is  to  foreclose  a  lien 
on  the  above  described  chattels  for  the  sum  of  two  hundred  and  fifty 

1.  Beqtiisitea  of  Writ.  —  For  the  formal  samnion  the  person  named  in  the  afR- 
/>ar/j  of  a  writ  or  warrant  of  this  charac-  davit  as  interested  to  appear  at  the 
ter  in  a  particular  jurisdiction  see  the  court  designated  at  a  time  affixed  to 
title  Attachment,  etc.,  vol.  2,  p.  303.  answer    the   complaint.     Miss.    Anno. 

Statutory  Provisions.  —  See    list    of  Code  (1892),  i^  2684. 

statutes  cited  supra,  note  i,  p.  458.  6.   Must   be  returnable  to  the   proper 

2.  Mississippi.  —  Anno.  Code  (1892),  court.  Miss.  Anno.  Code  (1892),  i^  2684. 
§  2695.  See  also,  generally,  supra.  Writ,  where  returnable,  see  Miss, 
note  I,  this  page.  Anno.    Code   (1892),    §   2685;    May   v. 

3.  Hast    be  directed    to    the    proper     Williams,  61  Miss.  125. 

officer.     Miss.    Anno.    Code    (1892),    §  Writ,    when    returnable,    see    Miss. 

2684.  Anno.  Code  (1892).  g  2686. 

4.  Most  command  the  officer  to  seize  7.  Clerk  or  justice  must  issue  writ 
the  products  or  so  much  thereof  as  may  upon  the  making  of  the  affidavit.  Miss, 
be  necessary   to   satisfy  plaintiff's  de-  Anno.  Code  (1892),  §  2684. 

mand    and    costs.     Miss.   Anno.    Code         8.    N^e-M    York.   —  Code   Civ.    Proc. 
(1882),  §  2684.  (1899),  §§  1738.    1740.     See  also,  gener- 

6.  Hust  also   command   the   officer  to     ally,  supra,  note  i,  this  page. 
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•dollars,  and  that  said  lien  existed  at  the  commencement  of  this 
action,  and  that  the  said  John  Doe,  the  said  plaintiff,  is  not  now  in 
the  possession  of  the  said  chattels;  and  it  further  appearing  that  the 
said  John  Doe,  the  said  plaintiff,  has  duly  executed  and  given  the 
undertaking  required  of  him  by  law  in  such  cases; 

Now  you  are  hereby  commanded^  to  seize  the  said  chattels  and 
safely  keep  them  to  abide  the  final  judgment  in  this  action  as  by  you 
required  under  and  by  virtue  of  the  provisions  of  section  one  thou- 
sand seven  hundred  and  thirty-eight  of  the  Code  of  Civil  Procedure 
of  the  state  of  New  York,  and  that  you  further  proceed  upon  this 
warrant  in  the  manner  required  of  you  by  law. 

Witness  {continuing  and  concluding  as  in  Form  No.  2800.  )2 

(r)  Bond  to  Retain  Property.'^ 

Form  No.  131  14.* 

(Miss.  Anno.  Code  (1892),  §  3716.) 
State  of  Mississippi,  \ 
Tate  County.  \ 

Be  it  known  that  we,  Richard  Roe,  principal,  and  John  Fen  and 
Richard  Den,  sureties,*  agree  and  bind  ourselves  to  pay  John  Doe,  the 
plaintiff,^  the  sum  of  two  hundred  dollars,^  unless  the  said  principal 
obligor  and  defendant  shall  have  certain  personal  property,  to  wit. 
Jour  bales  of  cotton  and  two  hundred  bushels  of  corn  of  the  value  of 
one  hundred  dollars,  before  Abraham  Kent,  a  justice  of  the  peace  of 
said  county,  on  Monday,  the  ninth  day  of  October,  a.  d.  18^^,  at  ten 
o'clock  A.  M.,  to  satisfy  the  judgment  of  the  said  Abraham  Kent,  the 
said  justice,  in  an  action  by  the  said  John  Doe,  plaintiff,  against  the 
said  defendant,  Richard  Roe,  to  enforce  a  lien  on  said  property  under 
the  provisions  of  chapter  seventy-five  of  the  Mississippi  Annotated 
Code  of  1892.8 

Witness  our  signatures  \}a\s  first  day  of  October,  a.  d.  18PS. 

Richard  Roe. 
John  Fen. 
Richard  Den. 

The  above  bond  is  approved  by  me  \ki\s,  first  day  of  October,  a.  d. 

Clyde  Gulp,  Constable.* 

1.  Mti8t  command  sheriff  to  seize  chattel  4.  Mississippi. —  Anno.  Code  (1892), 
and  safely  keep  it  to  abide  the  final  judg-    §§  2688,  3715. 

meat  in  the  action,     N.  Y.  Code  Civ.  6.  Safficient     sureties     are    required. 

Proc.  (iSggX  §}5  1738,  1740.  Miss.  Anno.  Code  (1892),  §  3717. 

2.  Must  be  granted  by  the  court  or  6.  Must  be  payable  to  the  plaintiff, 
judge  to  whom  the  application  is  made.  Miss.  Anno.  Code  (1892),  §  3717. 

N.  Y.  Code  Civ.  Proc.  (1899),  §§  1738,  7.  Penalty  must  be  double  the  value 
1740.  of    the   property.      Miss.  Anno.  Code 

3.  Products  may  be  replevied  by  de-    (1892),  §  3717. 

fendant   or  any    person    interested  by  8.  Conditioned  that  property  shall  be 

giving  the  proper  bond,  as  in  ordinary  forthcoming  to  satisfy  the  judgment  of 

replevin    proceedings.     Miss.   Anno,  the  court.     Miss.   Anno.   Code   (1892), 

Code  (1892),  §  2688.     See,  generally,  the  §3717. 

title    Replevin    and  Claim    and    De-  9.  Must   be  approved  by   the  officer. 

LIVERY.     See  also   supra.   Forms   Nos.  Miss  Anno.  Code  (1892),  §  3717. 
13089,  13098,  and  notes  thereto. 
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{d^  Counter- affidavit. 

Form  No.  13115.' 

{Itemized  Account^ 

{Commencing  as  in  Form  No.  13111)  Richard  Roe  makes  oath  and  says 
that  the  above  and  foregoing  itemized  account  is  just  and  true;  that 
the  items  therein  enumerated  represent  advances  of  money  and  cer- 
tain articles,  provisions  and  supplies  by  the  said  Richard  Roe  fur- 
nished to  the  said  John  Doe  at  the  special  instance  and  request  of  the 
sa\d  John  Doe  during  the  year  a.  d.  i8P9,  for  him,  the  s2a6.John  Doe, 
and  his  family;  that  the  prices  charged  for  said  articles,  provisions 
and  supplies  as  shown  in  the  above  and  foregoing  itemized  account 
are  the  fair  market  value  thereof  at  the  time  they  were  so  furnished 
to  the  sdAd  John  Doe  as  aforesaid;  that  the  total  amount  of  the  said 
above  and  foregoing  itemized  account  is  the  sum  of  seventy-five  dol- 
lars; that  the  whole  of  said  sum  of  seventy-five  dollars  is  still  due  and 
unpaid;  that  the  S2i\di  Richard  Roe  di%i\r^%  to  offset  said  ^uvaoi  seventy - 
five  dollars  against  the  sum  of  one  hundred  dollars,  for  which  the  said 
John  Doe  has  asserted  his  lien  under  chapter  seventy-five,  Mississippi 
Annotated  Code  of  1892. 

{Concluding  with  signature  andjurat^  as  in  Form  No.  13111.') 

{e)  Redelivery  Bond. 

Form  No.  13116.* 

(Miss.  Anno.  Code  (1892),  §  3719.) 
State  of  Mississippi,  \ 
Tate  County.  ) 

Be  it  known  that  we,  John  Doe,  principal,  and  Ilarvey  Flemming  and 
Thomas  Young,  sureties,*  agree  and  bind  ourselves  to  pay  Richard 
Roe,  the  defendant,  the  sum  of  two  hundred  dollars,^  unless  the  said 
John  Doe,  the  principal  and  plaintiff,  shall  prosecute  to  effect  his  writ 
to  enforce  his  lien  against  Richard  Roe,  the  defendant,  for  certain 
property,  to  wit,  fourhaXes  of  cotton  and  two  hundred  bxisheXs  of  corn 
of  the  value  of  one  hundred  dollars,  and  now  delivered  to  the  plaintiff 
upon  the  execution  of  this  bond;  and  shall  without  delay  return  said 
property  to  the  said  Richard  Roe,  the  defendant,  if  return  thereof  be 
adjudged,  and  shall  pay  to  the  said  Richard  Roe  such  damages  as  he 
may  sustain  by  the  wrongful  suing  out  of  the  said  writ  and  such  costs 
as  may  be  awarded  against  him  and  save  harmless  the  officer  who 
seized  said  property.^ 

Witness  {continuing  and  concluding  as  in  Form  No.  ISllJf). 

1.  Mississippi.  —  Anno.  Code  (1892),  4.  Mississippi.  —  Anno.  Code  (1892), 
§  2689.  §P  2688,  3718. 

For  other  forms  of  counter-affidavits  5.    Sufficient    sureties    are     required, 

in  similar  proceedings  see  Forms  Nos.  Miss.  Anno.  Code  (1892),  §  3717. 

10405,  12592,  13097.  6.  Penalty  must  be  double  the  value 

2.  Account  must  be  itemized.  Miss,  of  the  property.  Miss.  Anno.  Code 
Anno.  Code  (1892),  -5  2689.  (1892),  §  3717. 

3.  Verification. —  Statement  must  be  7.  Conditioned  that  plaintiff  will  prose- 
in  writing  under  oath.  Miss.  Anno,  cute  his  writ  to  effect  and  without  de- 
Code  (1892),  §  2689.  lay  make  return  of  the  property  to  the  de- 
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C/)  Judgment. 
Form  No.  131 17.' 

{Commencing  as  in  Form  No.  11898  or  Form  No.  119^2^  as  the  case 
may  be.') 

It  is  therefore  considered  by  the  court,  that  John  Doe  do  have  and 
recover  of  Richard  Roe,  the  sum  of  twenty-five  dollars,  and  that  Clyde 
Culpy  constable,  make  due  sale  of  so  much  of  said  cotton  and  corn  in 
his  hands  as  shall  satisfy  this  judgment  and  costs,  and  return  to  the 
said  Richard  Roe  whatever  amount  of  said  cotton  and  corn  shall  be 
left  in  his  hands  after  said  sale. 

Abraham  Kent,  Justice  of  the  Peace. 

b.  Without  Judicial  Proceedings. 

(1)  By  Sale.2 

{a)  Notice  of  Sale.  ^ 

aa.  To  Owner. 

Form  No.  i  3 1 1  8  .* 

Please  take  notice  that  I,  John  Doe,  of  the  village  of  Northport,  in 
the  county  of  Suffolk,  in  the  state  of  New  York,  claim  a  lien  on  cer- 
tain personal  property  now  in  my  possession  and  belonging  to  you, 
which  said  lien  is  claimed  under  and  by  virtue  of  the  provisions  of  an 
act  of  the  state  of  New  York  entitled  "  An  Act  in  relation  to  liens, 
constituting  chapter  forty-nine  of  the  general  laws,"  passed  on  the 
thirteenth  day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  being  chapter  four  hundred  and  eighteen 
of  the  laws  of  1897 ;  and  particularly  take  notice  of  the  following  facts: 

I.  That  the  nature  of  the  debt  or  the  agreement  under  which  the 

fendant,  if  return  thereof  be  adjudged,  In   some   states,  liens    on    personal 

and  pay  the  defendant   such  damages  property  in  the  possession  of  the  person 

as  he   may   sustain   by   the   wrongful  claiming  the  lien  are  enforced  in  like 

suing  out  of  the  writ,  for  costs,  and  to  manner   as   if   the  property  had  been 

save  harmless  the  officer.     Miss.  Anno,  pledged.     Mont.   Civ.  Code  (1895),   §§ 

Code  (1892),  §  3717.  3933.   3935-     See   also   list   of  statutes 

1.  Mississippi.  —  Anno.  Code  (1892),  cited  supra,  note  i,  p.  458,  and  the 
§  2689.  title  Pledge. 

Judgment  shall  be  framed  so  as  to  ad-  3.  Beqtiisites  of  Notice. — For  the  formal 

just  the  rights  of  the  several  parties,  /ar/j- of  a  notice  in   a  particular  juris- 

Miss.  Anno.  Code  (1892),  §  2689.     See,  diction  see  the  title  Notices. 

generally,    the    title    Judgments    and  Statutory  Provisions.  —  See    list    of 

Decrees,  vol.  10,  p.  645.  statutes  cited  supra,  note  i,  p.  458. 

Appeals  may  be  taken  from  the  judg-  4.  Neiv  York.  —  Laws  (1897),  c.  418, 

ment  in  the  same  manner  as  in  other  §  81.     See  also,  generally,  supra,  note 

civil  cases.     Miss.  Anno.  Code  (1892),  3.  this  page. 

§  2692.     See,  generally,  the  title  Ap-  This  form  may  be  adapted  to  other 

peals,  vol.  I,  p.  890.  jurisdictions   where   similar   statutory 

2.  By  Sale.  —  Ordinarily  liens  on  per-  provisions  exist.  See  list  of  statutes 
sonal  property  in  possessionof  the  per-  cited  supra,  note  i,  p.  458. 

son  claiming  the  lien  are  foreclosed  by  Host  be  served  personally  if  owner  is 
sale  by  the  lienor  upon  giving  the  within  the  county;  if  not,  by  mailing  it 
proper  notice.  See  also  list  of  statutes  to  him  at  his  last  known  place  of  resi- 
f cited  j«//-a, -note  I,  p.  458.  dence.     N.Y.  Laws  (1897),  c.  418,  §  81. 
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said  lien  arose  is  as  follows:  {stating  nature  of  debt  or  agreement')}  as 
will  more  particularly  appear  by  the  following  itemized  statement  of 
the  claim,  which  also  shows  the  time  when  said  claim  became  due:*- 
{setting  out  itemized  statement).  ^ 

2.  That  a  brief  description  of  the  personal  property  against  which, 
the  lien  exists  is  as  follows:  {describing property).^ 

3.  That  the  estimated  value  of  said  property  is  the  sum  oi  five  hun- 
dred doWdirs.^ 

4.  That  the  amount  of  said  lien  at  the  date  of  this  notice  is  the 
sum  oi  fifty  dollars.^ 

You  are  also  required  to  pay  the  amount  of  said  lien  on  or  before 
the  second  day  of  October,  a.  d.  i8P9,  being  not  less  than  ten  days 
from  the  service  hereof;^  in  default  of  which  payment  the  said  per- 
sonal property  will  be  sold  at  the  Northport  House  in  the  village  of 
Northport,  in  the  county  of  Suffolk,  and  state  of  New  York,  on  the 
second  day  of  October,  A.  D.  i?>99,  at  three  o'clock  in  the  afternoon,^ 
under  and  by  virtue  of  the  provisions  of  said  act  hereinabove  men- 
tioned. 

Dated  at  Northport,  Suffolk  county,  New  York,  this  first  day  of 
September,  a.  d.  18PP. 

John  Doe. 

To  Richard  Roe,  Northport,  Suffolk  county.  New  York. 
State  of  New  York,  ) 
County  of  Suffolk.    ) 

John  Doe,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says:  that  he  is  the  person  mentioned  in  and  who  subscribed  the 
foregoing  notice  and  who  claims  the  lien  therein  mentioned;  that 
the  said  lien  upon  said  property  is  valid;  that  the  debt  upon  which 
said  lien  is  founded  is  due  and  has  not  been  paid,  and  that  the  facts 
stated  in  said  notice  are  true,  to  the  best  of  affiant's  knowledge  and 
belief. 

Richard  Roe. 

Sworn  to  before  me  ^\%  first  day  of  September,  a.  d.  \%99. 
(seal)  Norton  Porter,  Notary  Public, 

Suffolk  County,  New  York.^ 

1.  Nature  of  debt  must  be  stated.  N.  agreement  subsequent  to  the  notice 
Y.  Laws  (1897),  c.  418,  §  81.  prior  to  the  payment  or  a  sale  of  the 

2.  Time  when  claim  became  due  must  property  may  be  included  if  the  agree- 
be  stated.  N.  Y.  Laws  (1897),  c.  418,  ment  on  which  the  lien  is  based  pro- 
§  81.  vided   for  the  continuous  care  of  the 

3.  Itemized  statement  of  claim  must  property.  N.  Y.  Laws  (1897),  c.  418, 
be   given.     N.  Y.  Laws  (1897),   c.  418,  §  81. 

^81.  7.  Most  reqnire  owner  to  pay  amount 

4.  Description  of  property  on  which  of  lien  on  or  before  the  day  mentioned, 
lien  exists  must  be  given.  N.  Y.  Laws  not  less  than  ten  days  from  the  service 
(1897),  c.  4x8,  §  81.  of   the    notice.     N.  Y.  Laws  (1897),  c. 

6.  Estimated  value  of  property  must  418,  §  81. 

be  stated.     N.  Y.  Laws  (1897),  c.  418,  8.  Time  when  and  place  where  prop- 

^  81.  erty  will  be  sold  if  the  amount  is  not 

6.  Amount  of  lien   at   date  of  notice  paid  must  be  stated.    N.  Y.  Laws  (1897), 

must  be  given.     N.  Y.  Laws  (1897),  c.  c.  418,  §  81. 

418,  §  81.  9.  Must  be  verified  by  the  lienor  to  the 

Sums  which  may  accrue  under  the  effect  that  the  lien  upon  said  property 
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Form  No.  1 3  1 1 9 .' 
State  of  Kansas,  ) 
Cowley  County.    \ 
To  Richard  Roe ^  Winfield,  Cowley  county,  Kansas-} 

Please  take  notice  that  I,  John  Doe,  claiming  my  statutory  lien 
under  and  by  virtue  of  chapter  one  hundred  and  twenty  of  the  Gen- 
eral Statutes  of  the  state  of  Kansas,  of  1897,  upon  the  following  per- 
sonal property  owned  by  you,  to  wit:  {describing  personal  property\^ 
for  certain  repairs  made  upon  said  property  at  your  special  instance 
and  request,  for  which  said  repairs  you  promised  to  pay  the  sum  of 
twenty-five  dollars,  which  said  sum  was  due  on  the  first  day  ot  Sep- 
tember, A.  D.  \W9,  and  which  said  sum  I  personally  demanded  of  you 
on  the  second  day  of  September,  A.  D.  18PS,  payment  of  which  you 
then  refused  to  pay  and  still  refuse  to  pay,  on  the  first  day  of  Decem- 
ber, A.  D.  1 859,  at  the  court-house  door  in  the  city  of  Winfiejd,  county 
of  Cowley,  and  state  of  Kansas,^  will  sell  at  public  auction,*  to  the 
highest  bidder  for  cash,  the  said  personal  property  to  satisfy  my 
said  lien,  and  the  costs  and  expenses  incident  to  said  sale;  and  the 
proceeds  of  said  sale,  after  payment  of  the  lien  charges  and  the 
expenses  of  publication  and  sale,  if  any,  will  be  paid  over  to  you,  if 
present,  or  in  your  absence  be  deposited  with  the  treasurer  of  said 
Cowley  county,  upon  the  giving  of  the  said  treasurer's  receipt  there- 
for, to  be  subject  to  your  order  as  the  person  legally  entitled  thereto.^ 

Dated  at  Winfield  this  second  ^dij  of  October,  a.  d.  i.2>99.^ 

John  Doe. 
bb.  To  Public 

Form  No.  13120.* 

Notice  of  Sale. 
Whereas,  on  theyfrj/  day  of  October,  a.  d.  i859,  the  undersigned,  a 

is  valid,  that  the  debt  upon  which  said        3.  Owner's  residence  must  be  stated, 

lien  is  founded  is  due  and  has  not  been  if  known.     Kan.   Gen.   Stat.  (1S97),  c 

paid,  and  that  the  facts  stated  in  such  120,  §  22. 

notice  are  true,  to  the  best  of  his  knowl-        4.  Description    of    property    must    be 

edge  and  belief.     N.  Y.  Laws  (1897),  c.  given.     Kan.  Gen.  Stat.  (1S97),  c.  120, 

418,  §  81.  I  22. 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  120,  5.  Time  and  place  of  sale  must  be 
§  22  et  seq.  See  also,  generally,  supra,  stated.  Kan.  Gen.  Stat.  (1897),  c.  120, 
note  3,  p.  509.  §  22. 

This  form  may  be  adapted  to  other  6.  Public  Auction.  —  Sale  must  be  at 

jurisdictions    where   similar   statutory  public   auction   for   cash.     Kan.    Gen. 

provisions  exist.     See  list  of  statutes  Stat.  (1897),  c.  120,  §  22. 

cited  supra,  note  I,  p.  458.  7.  Surplus  after  paying  lien  diarges^ 

Must  be  published  at  least  once  a  week  etc.,    must   be   paid   to  owner   or   de- 
in  a  newspaper  if  there  be  one  in  the  posited  with  the  county  treasurer  sub- 
county;  if  not,  in  a  newspaper  of  gen-  ject    to    his    order.     Kan.    Gen.    Stat, 
eral  circulation   in   the  county.     Kan.  (1897),  c.  120,  §  24. 
Gen.  Stat.  (1897),  c.  120,  g  22.  8.  Twenty  days'  notice  shall  be  given 

When     property    does    not     exceed  in  writing,  either  personally  or  by  mail, 

twenty   dollars    in    value,  notice   may  or  by  levying  a  notice  in   writing  at 

be  given   by   handbills  posted  in   five  the  owner's  residence  or  place  of  busi- 

public  places  in  the  township  or  city,  ness,  where  this   can   be  done.     Kan. 

Kan.  Gen.  Stat.  (1897),  c.  120  §  22.  Gen.  Stat.  (1897),  c.  120,  §  22. 

2.  Owner's  name,  if  known,  should  9.  Alabama.  —  Civ.  Code  (1896),  § 
be  stated.  Kan.  Gen.  Stat.  (1897),  c.  2789.  See  also,  generally,  supra,  note 
120,  §  22.  3,  p.  509. 
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public  ginner,  ginned  and  baled  at  the  request  of  and  for  Richard 
Roe,  fifty  bales  of  cotton  at  his  gin- house  in  Ozark,  at  Dale  county, 
state  of  Alabama,  at  and  for  the  advertised  price  of  two  dollars  per 
bale,  notice  of  which  said  price  was  duly  given  by  public  notice  of 
the  price  for  ginning  and  the  price  for  which  bagging  and  ties  would 
be  furnished  by  posting  the  same  at  said  gin  and  at  three  public 
places  in  said  county;  and  whereas  on  the  second  day  of  October,  a.  d. 
i899,  there  was  due  said  public  ginner  from  the  said  Richard  Roe  the 
sum  of  one  hundred  dollars,  for  said  ginning  and  baling,  payment  of 
which  said  sum  was  duly  demanded  by  said  ginner  of  said  Richard 
Roe,  and  although  ten  days  have  elapsed  since  said  demand  for  pay- 
ment, the  said  Richard  Roe  has  failed  and  refused  and  still  fails  and 
refuses  to  pay  said  sum,  and  the  said  public  ginner  holds  said  fifty 
bales  of  cotton  in  his  possession  subject  to  his  statutory  lien  for  said 
ginning  and  baling  under  the  provisions  of  chapter  seventy-one, 
article  ten,  of  the  Alabama  Civil  Code  of  one  thousand  eight  hun- 
dred and  ninety-six; 

Notice  is  hereby  given  that  on  the  twelfth  day  of  November,  a.  d. 
\%99,  I  will  sell  said  fifty  bales  of  cotton  at  public  vendue  at  the 
court-house  door,  at  Ozark,  in  said  county  of  Dale  in  the  state  of 
Alabama,  to  the  highest  bidder,  for  the  payment  of  said  sum  of  one 
hundred  dollars,  the  charges  for  said  ginning  and  baling  and  the 
expenses  of  this  sale,  and  pay  over  the  residue,  if  any  there  be,  to 
Richard  Roe,  the  said  owner  of  said  cotton. 

Dated  at  Ozark,  Dale  county,  Alabama,  this  twelfth  day  of  October^ 

A.  D.   1859.1 

George  Gerard,  Public  Ginner. 

Form  No.  1 3  1 2  i  .* 

Notice  of  Sale. 
Notice  is  hereby  given  that  on  the  first  day  of  November,  a.  d. 
\W9,  at  Smith's  store  in  the  township  of  Big  Rock,  in  Pulaski  county 
in  the  state  of  Arkansas,"^  I  will  sell  at  public  auction*  to  the  highest 
bidder  for  cash  the  following  described  personal  property:  (^describing 
personal  property),^  owned  by  one  Richard  Roe,^  said  property  being 
in  my  possession  and  held  by  me  by  virtue  of  a  lien  thereon  for 
certain  labor  and  material  by  me  performed  and  furnished  under  and 
by  virtue  of  the  provisions  of  act  LVIII  of  the  Acts  and  Resolu- 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions    where   similar   statutory  jurisdictions   where   similar    statutory 

provisions   exist.     See  list  of   statutes  provisions  exist.     See  list   of  statutes 

cited  supra,  note  i,  p.  458.  cited  Jw/Jra,  note  i,  p.  458. 

1.  Thirty  days'  notic«  of  the  time  and  3.  Time  and  place  of  sale  must  be 
place  of  such  sale  must  be  given  by  stated.  Ark.  Laws  (1899),  p.  109, 
advertisement  in  some  newspaper  pub-  §  2. 

lished  in  the  county  in  which  the  gin  is  4.  Public  Auction.  —  Sale  must  be  at 

located   once   a    week    for    three   sue-  public    auction.     Ark.   Laws  (1899),  p. 

cessive  weeks,  and  if  there  be  no  such  109,  ^  2. 

paper,    by   posting   the   notice   in   the  6.  Property  to  be  sold  must  be  speci- 

county.     Ala.  Civ.  Code  (1896),  §  2789.  fied.     Ark.  Laws  (1899),  p.  109,  ^  2. 

2.  Arkansas.  —  Laws  (1899),  p.  109,  6,  Name  of  owner  or  debtor  must  be 
%i  et  seq.  See  also,  generally,  supra,  stated.  Ark.  Laws  (1899),  p.  109, 
note  3,  p.  509.  §  2. 
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tions  of  the  General  Assembly  of  the  state  of  Arkansas,  approved 
March  i6,  1899,  entitled  "  An  Act  to  authorize  mechanics  and 
artisans  to  sell  property  on  which  they  hold  a  lien  for  work."  That 
said  labor  was  completed  by  me  on  the  ntnetee?tth  day  of  September,  a.  d. 
i2>99,  and  more  than  thirty  days  have  elapsed  since  that  time.  That 
the  sum  oi  fifty  dollars  is  due  me  from  the  said  Richard  Roe  for  said 
work,  for  which  sum  said  lien  is  claimed.  That  I  have  given  the 
bond  prescribed  by  law  in  such  cases  in  a  sum  affixed  and  approved 
by  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  Big  Rock 
township,  Pulaski  county,  Arkansas.  That  said  sale  will  be  made  to 
satisfy  said  claim  of  y^/Ty  dollars  and  the  expenses  of  the  sale,  the  resi- 
due, if  any,  to  be  paid  to  the  person  undersigned  thereto  on  demand.^ 
Dated  the  twentieth  day  of  October,  a.  d.  iS99.'^ 

John  Doe} 
Form  No.  13122.* 

Public  Notice  is  Hereby  Given, 

That  on  the  fourteenth  day  oi  October,  a.  d.  \Z99,^  at  three  o'clock 
in  the  afternoon  of  that  day,  at  the  Northport  Housed  in  the  village  of 
Northport,  in  the  town  of  Huntington,  in  the  county  of  Suffolk,  in  the 
state  oi  New  York,''  I  will  sell  at  public  auction,^  to  the  highest  bid- 
der, the  following  described  personal  property:  (^describing property'),'^ 
pursuant  to  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
New  York,  entitled  "  An  Act  in  relation  to  liens,  being  chapter  forty- 
nine  of  the  general  laws,"  passed  on  the  thirteenth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
being  chapter  four  hundred  and  eighteen  of  the  laws  of  1897,  upon 
which  said  personal  property,  pursuant  to  said  act,  I  claim  a  lien, 
having  duly  notified  Richard  Roe,  the  owner^"  of  said  property,  in  the 
manner  required  by  law  in  such  cases. 

Dated  at  Northport,  Suffolk  county,  New  York,  this  thirtieth  day  of 
September,  a.  d.  i2t99. 

John  Doe. 

1.  Sorplna  must  be  paid  over  on  de-  If  no  newspaper  is  published  in  the 
mand  to  the  person  entitled  thereto,  town,  the  notice  shall  be  posted  at  least 
Ark.  Laws  (1899),  p,  log,  §  2.  ten  days  before  the  sale  in  not  less  than 

2.  Ten  days' notice  must  be  posted  up  six  conspicuous  places  in  the  town, 
at  or  near  the  front  of  the  lien-holder's  N.  Y.  Laws  (1897),  c.  418,  §  82. 

place  of  business,  or,  in  case  he  has  no  6.  Not  less  than  fifteen  days  from  the 

place  of  business,  at  five  of  the  most  first  publication  can  the  sale  take  place, 

public   places   in  the  township.     Ark.  N.  Y.  Laws  (1897),  c.  418,  §  82, 

Laws  (1899),  p.  109,  §  2.  6.  Time  and  place  of  sale  must   be 

3.  Notice  shall  be  signed  by  the  lien-  stated.  N.  Y.  Laws  (1897),  c.  418, 
holder.     Ark.  Laws  (1899),  p.  109,  §  2.  §  82. 

4.  New  York.  —  Laws  (1897),  c.  418,  7.  Shall  be  held  in  the  city  or  town 
§  82.  See  also,  generally,  supra,  note  where  the  lien  was  recorded.  N.  Y. 
3.  P-  509.  Laws  (1897),  c.  418,  §  82. 

This  form  may  be  adapted  to  other  8.  Mtist  be  at   public  auction  to   the 

jurisdictions  where   similar    statutory  highest  bidder.     N.  Y.  Laws  (1897),  c. 

provisions  exist.     See  list  of  statutes  418,  §  82. 

ched  supra,  note  i,  p.  458.  9.  Must  describe  property  to  be  sold. 

Must  be  published  once  a  week  for  two  N.  Y.  Laws  (1897),  c.  418,  §  82. 

consecutive  weeks  in  a  newspaper  pub-  10.  Name  of  owner   must  be  stated, 

lished  in  the  town  or  city.     N.  Y.  Laws  N.  Y.  Laws  (1897),  c.  418,  ^  82. 
<i897),  c.  418,  §  82. 
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{p)  Bond  for  Sale.       » 
Form  No.  13123.' 

Know  all  men  by  these  presents,  that  we,  John  Doe.,  of  Big  Rock 
township,  in  the  county  of /'///aji^/ and  state  oi  Arkansas,  as  principal, 
and  John  Fen  and  Richard  Den,  of  said  township,  as  sureties,  are  held 
and  firmly  bound  unto  Richard  Roe,  of  said  township,  in  the  sum  of 
one  hundred  dollars,^  to  be  paid  to  the  said  Richard  Roe,  to  which 
payment  we  bind  ourselves,  our  heirs,  executors  and  administrators 
firmly  by  these  presents. 

The  condition  of  this  obligation  is  such  that  whereas  the  said  John 
Z>i7<?has  in  his  possession  certain  personal  property,  to  wit:  {describing 
personal  property),  owned  by  the  said  Richard  Roe,  which  the  s^xdi  John 
Doe  holds  by  virtue  of  a  certain  lien  thereon  for  labor  and  material, 
claiming  that  the  said  Richard  Roe  is  indebted  to  him  in  the  sum  of 
fifty  dollars  for  said  labor  and  material;  and  whereas  the  said  Richard 
Roe  intends  to  exercise  his  right  to  sell  said  personal  property  under 
act  LVIII  of  the  Acts  and  Resolutions  of  the  General  Assembly  of 
the  state  of  Arkansas,  approved  March  16,  1899,  entitled  "An  Act 
to  authorize  mechanics  and  artisans  to  sell  property  on  which  they 
hold  a  lien  for  work."  Now,  therefore,  if  the  %za^  John  Doe,  in  all 
his  dealings  with  said  personal  property  so  held  by  him,  shall,  as  such 
lien-holder,  act  in  good  faith  with  the  said  debtor,  Richard  Roe,  and 
shall  be  responsible  for  any  abuse  of  the  powers  and  authority  vested 
in  him  by  the  provisions  of  said  act,^  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force  and  effect. 

John  Doe. 
John  Fen. 
Richard  Den. 

Approved  this  second  da^y  of  October,  a.  d.  \Z99. 

Abraham  Kent,  Justice  of  the  Peace. 

{c)  Notice  to  Owner  of  Disposition  of  Proceeds. 
Form  No.  i  3 1  2  4  .* 

Please  take  notice  that  on  the  second  day  of  October,  a.  d.  iS99,  at 
two  o'clock  in  the  afternoon,  at  the  Northport  House,  in  the  village  of 
Northport,  in  the  town  oi  Huntington,  in  the  county  oi  Suffolk,  in  the 
state  of  New  York,  I  sold  at  public  auction  to  the  highest  bidder, 
to  wit,  to  Samuel  Short,  for  the  sum  of  one  hundred  dollars,  the  fol- 
lowing  described    personal  property:  {describing  personal  property), 

1.  Arkansas.  —  Laws  (1899),  p.  109,  §     must   be     conditioned    that   the    lien- 

1.  See    also,    generally,    supra,  note     holder,    in    all    his  dealing    with    the 

2.  p.  509.  property,  shall  act  in  good  faith  with 
This  form   may  be  adapted  to  other     the  debtor  and  shall  be  responsible  for 

jurisdictions    where   similar   statutory  any   abuse   of    the    powers  vested   in 

provisions   exist.     See  list  of  statutes  him    by  the   act.      Ark.    Laws   (1899), 

cited  supra,  note  i,  p.  458.  p.  109,  §  3. 

2.  Penalty  must  be  fixed  by  the  jus-  4.  New  York.  —  Laws  (1897)  c.  418, 
tice  of  the  peace  or  the  circuit  judge.  §  84.  See  also,  generally,  supra,  note 
Ark.  Laws  (1899),  p.  109,  §  i.  2,  p.  509. 

8.  Condition.  —  It  seems  that  the  bond        This  form  may  be  adapted  to  other 
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pursuant  to  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
New  York,  entitled  "An  Act  in  relation  to  liens,  being  chapter  forty- 
nine  of  the  general  laws,"  passed  on  the  thirteenth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
being  chapter  four  hundred  and  eighteen  of  the  laws  of  1897,  and 
a  notice  heretofore,  to  wit,  on  the  thirtieth  day  of  September,  a.  d. 
i8P5,  served  on  you,  according  to  the  provisions  of  said  act,  and  also 
a  notice  of  said  sale  heretofore  given  pursuant  to  the  provisions  of  said 
act  and  published  in  the  ioWov^m^nxdsvixtx:  {describing  manner  of  publi- 
cation); that  of  the  said  proceeds  of  said  sale  I  retain  an  amount 
sufficient  to  satisfy  from  said  lien  and  the  expenses  of  advertisement 
and  sale,  to  wit,  the  sum  of  fifty  dollars ;  that  the  balance  of  said 
proceeds,  to  wit,  the  sum  of  fifty  dollars,  is  held  by  me  subject  to 
the  demand  of  the  owner  or  his  assignee  or  his  legal  representative.^ 
(JDate,  signature  and  address  as  in  Form  No.  13122. ) 

(d)  Affidavit  of  Particulars  of  Sale. 

Form  No.  13125.' 

State  of  Kansas,  ) 

r  SS 

Cowley  County,    f 

John  Doe^  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

I.  That  he  is  an  artisan  {or  other  person  entitled  to  lien,  as  the  case 
may  be)  residing  in  the  city  of  Winfield,  and  county  of  Cowley  and 
state  of  Kansas. 

II.  That  on  \.\iQ.  first  day  of  September,  a.  d.  \Z99,  Richard  Roe  was 
indebted  to  him,  the  said  John  Doe,  in  the  sum  of  twenty-five  dollars, 
for  certain  repairs  made  upon  certain  personal  property  intrusted  to 
him,  {describing  personal  property  and  indicating  nature  of  repairs')^ 
which  said  repairs  were  made  by  the  said  John  Doe  upon  the  said  per- 
sonal property  by  the  special  instance  and  request  of  the  said  Richard 
Roe.*' 

III.  That  the  sum  of  twenty-five  dollars  was  due  on  the^rj/  day  of 
September,  a.  d.  \^99,  on  which  day  the  saidy*?^^  Doe  made  personal 
demand  upon  the  said  Richard  Roe  for  payment  of  the  same,  but 
which  the  said  Richard  Roe  then  refused  and  failed  to  pay,  and  ever 
since  has  failed  and  refused  and  still  refuses  to  pay. 

IV.  That  on  the  second  day  of  October,  a.  d.  x2>99,  the  said  John  Doe 
duly  notified  the   said  Richard  Roe  of  his  intention  to  enforce  his 

jurisdictions   where  similar    statutory  provisions  exist.     See   list  of  statutes 

provisions   exist.     See  list  of  statutes  cited  supra,  note  i,  p.  458. 

cited  supra,  note  i,  p.  458.  Most  be  filed   in   the    clerk's    ofBce. 

1.  Balanceofproceeds,  if  any,  should  be'  Kan.  Gen.  Stat.  (1897),  c.  120,  §  25. 
held  subject  to  the  demand  of  the  owner  3.  Who  may  Make.  —  The   me  chanic, 
or  his  assignee  or  his  legal  representa-  artisan,    tradesman,    carrier    or    other 
live.     N.  Y.  Laws  (1897),  c.  418,  §  84.  bailee,  or  some  other  competent  agent 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  120,  or  witness  in  his  payment,  may  make 
§  25.  See  also,  generally,  supra,  note  the  affidavit.  Kan.  Gen.  Stat.  (1897),  c. 
2,  p.  509.  120,  §  25. 

This  form  may  be  adapted  to  other  4.  Claim  of  lienor  must  be  set  out. 
jurisdictions   where  similar    statutory     Kan.  Gen.  Stat.  (1897),  c.  120,  §  25. 
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statutory  lien  upon  the  said  property  and  sell  the  same  to  satisfy  the 
said  claim  of  twenty-five  dollars,  under  the  provisions  of  chapter  one 
hundred  and  twenty  of  the  General  Statutes  of  Kansas  of  1897,  which 
said  notice  was  given  as  follows:  {designating  the  manner  of  giving 
notice),^  as  more  particularly  appears  from  a  copy  of  said  notice 
hereto  annexed  and  made  a  part  of  this  affidavit.^ 

V.  That  on  Xhe  first  day  of  December^  a.  d.  i899,  pursuant  to  said 
notice  hereinabove  mentioned,  the  said  property  was  sold  at  public 
auction  to  the  highest  bidder  for  cash,  to  wit,  to  Samuel  Short,  for  the 
sum  of  7iF/Vy  dollars;  that  the  expenses  of  publication  and  sale  were 
the  sum  ol  five  dollars;  ^  that  the  sum  of  thirty  dollars  was  applied  to 
the  payment  of  said  claim  of  twenty-five  dollars,  and  said  expenses  of 
five  dollars,  and  the  balance,  to  wit,  the  sum  of  twenty  dollars,  was 
paid  over  to  the  said  Richard  Roe,  who  was  present  at  said  sale,  who 
then  and  there  receipted  for  the  same,  which  said  receipt  is  hereto 
annexed  and  made  a  part  of  this  affidavit. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  second  day  of  December, 
A.  D.  i8P9. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court 

of  Cowley  County,  Kansas. 


t  ss. 


Form  No.  13 126. < 

State  of  New  York, 
Suffolk  County. 

John  Doe,  being  first  duly  sworn  according  to  law,  upon  his  oath 
deposes  and  says: 

I.  That  he  resides  in  the  village  of  Northport,  in  the  county  of 
Suffolk,  in  the  state  of  New  York. 

II.  That  Richard  Roe  ^  resides  in  the  village  of  Northport,  in  the 
county  of  Suffolk,  in  the  state  of  New  York^  and  is  the  owner  of  the 
personal  property  hereinafter  more  particularly  described. 

III.  That  pursuant  to  the  provisions  of  an  act  of  the  legislature  of 
the  state  of  New  York,  entitled  "  An  Act  in  relation  to  liens,  consti- 
tuting chapter  forty-nine  of  the  general  laws,"  passed  on  the  thir- 
teenth day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  a  lien  existed  in  favor  of  the  said  John 
Doe  upon  the  following  described  personal  property:  {describing per- 

1.  Proof  of  publication,  posting  or  giv-  jurisdictions  where  similar  statutory 
ing  of  notice  must  accompany  the  provisions  exist.  See  list  of  statutes 
affidavit.     Kan.  Gen.  Stat.  (1897),  c.  120,     cited  j«/r<2,  note  i,  p.  458. 

§  25.  If  the  sorplos  is  not  claimed  within 

2.  Copy  of  notice  to  owner  must  accom-  thirty  days  after  sale,  it  shall  be  de- 
pany  the  affidavit.  Kan.  Gen.  Stat,  posited  with  the  treasurer  of  the  village 
(1897),  c.  120,  §  25.  or  other   proper   officer.      N.  Y.  Laws 

3.  Actual  expense  of  publication   and  (1897),  c.  418,  ^  84. 

sale  must  be  stated.     Kan.  Gen.   Stat.        6.  Name  of  owner,  if  known,  must  be 
(1897),  c.  120,  §  25.  stated.       N.    Y.    Laws  (1897),    c.    418, 

4.  New  York.  —  Laws  (1897),  c.  418,     §84. 

§84.     See  also,  generally,  supra,   note        6.  Besidence  of  owner,  if  known,  must 
2,  p.  509.  be  stated.     N.   Y.   Laws  (1897),  c.  418, 

This  form  may  be  adapted  to  other    ^  84. 
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sonal property),  for  the  sum  oi  fifty  dollars  for  {designating  the  nature  of 
the  lien). 

IV.  That  on  th&  first  day  of  September,  a.  d.  iS99,  the  said  John  Doe 
duly  served  upon  the  said  Richard  Roe,  the  said  owner  of  said  per- 
sonal property,  the  notice  required  by  said  act,  which  said  service 
was  made  in  the  following  manner:  (designating  the  manner  of  service),  a 
copy  of  which  said  notice  and  proof  of  service  thereof  is  herewith  filed.^ 

V.  That  on  the  thirteenth  day  of  September,  a.  d.  i2>99,  the  said  fohn 
Doe  duly  and  legally  advertised  and  published  said  sale  pursuant  to  the 
provisions  of  said  act,  which  said  advertisement  and  notice  was  made 
in  the  following  manner:  {designating  manner  of  advertisement  and 
publication),  a  copy  of  which  said  notice  of  sale  so  advertised  and 
published  is  herewith  filed.^ 

VI.  That  heretofore,  to  wit,  on  the  second  day  of  October,  a.  d. 
i%99,  pursuant  to  the  provisions  of  said  act,  a  notice  was  duly  served 
upon  the  said  Richard  Roe,  the  owner  of  said  personal  property,  noti- 
fying him  that  a  sale  had  been  made  of  the  same  and  that  the  balance 
of  the  proceeds,  to  wit,  the  sum  of  fifty  dollars,  was  being  held  by 
the  said  John  Doe,  the  said  lienor,  subject  to  demand  of  the  owner, 
his  assignee  or  legal  representative,  a  copy  of  which  said  notice, 
together  with  the  proof  of  service  thereof,  is  herewith  filed. ^ 

VII.  That  the  articles  sold  and  the  prices  obtained  therefor  were 
as  follows:  {stating  each  article  and  the  price  obtained  for  it). 

John  Doe. 
Sworn  to  before  me  this  second  dsiy  of  November,  a.  d.  \%99. 
(seal)  Norton  Porter, 

Notary  Public,  Suffolk  County,  New  York. 

(2)  Preferred  Claim  for  Wages,  etc.* 
{a)  Notice.^ 

1.  Notice  of  sale  to  owner,  and   how        Idaho.  —  Laws  (iSgg),  p.  igg. 
served,   must  be  stated.     N.  Y.  Laws        Illinois.  —  Starr  &    C.    Anno.    Stat. 
(1897),  c.  418,  §  84.  (i8q6),  c.  82,  par.  56  etseq. 

Copy  of  notice  of  sale  to  owner  must  be  Indiana. —  Horner's  Stat.(i896),  §  5206 

filed  with  affidavit.     N.  Y.  Laws  (1897),  et  seq. 

c.  418,  §  84.  Minnesota.  —  Stat.  (1894),  §  6255. 

2.  Notice  of  sale  to  public,  and  how  Missouri.  —  Rev.  Stat.  (1889),  § 
advertised,  must  be  stated.    N.  Y.  Laws  491 1. 

(1897),  c.  418,  §  84.  Montana. — Code   Civ.   Proc.   (1895), 

Copy  of  notice  of  sale  to  public  must  §  2150  et  seq. 

be   filed    with   affidavit.     N.    Y.    Laws  Nevada.  —  Gen.  Stat.   (1885),    §  3829 

(1897).  c,  418.  §84.  et  seq. 

3.  Notice  of  disposition  of  proceeds  of  New  fersey. — Gen.  Stat.  (1898),  p. 
sale  served   on  owner  must  be  stated.  2340,  §  i  <?/  seq. 

N.  Y.  Laws  (1097),  c.  418.  §  84.  Washington.  —  Ballinger's     Anno. 

4.  Notices  of  preferred  claims  for  wages     Codes  &  Stat.  (1897),  §  5983. 

and  salaries  to  be  served  upon  the  of-  For  other  forms  of  notice  of  claim 

ficers  who  have  levied  upon  property  of  lien  on   property   attached   see  the 

under  writs  of  execution,  attachment,  title  Attachment,  etc.,  vol.  2,   Form 

or  writs  of  a  similar  nature,  are  pro-  No.  2988. 

vided  for  in  the  following  states:    -  5.  Time  of  Giving  Notice.  —  Notice  may 

California.  —  Code  Civ.  Proc.  (1897),  be  given  at  any  time  before  the  actual 

§  1206  et  seq.  sale  of  the  property.     Cal.  Code  Civ. 
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Proc.  (1897),  §  1206.     See  also  list  of 
statutes  cited  supra,  note  4,  p.  517. 

Within  ten  days  after  seizure  under 
execution  or  attachment  the  affidavit 
must  be  made.  Starr  &  C.  Anno. 
Stat.  III.  (1896),  c.  82,  par.  57;  N.  J. 
Gen.  Stat.  (1895),  p.  2341,  §  2.  See 
also   list   of  statutes  cited   supra,  note 

4.  p.  517- 

Within  thirty  days  after  property  has 
been  placed  in  the  hands  of  a  receiver 
or  trustee  the  affidavit  must  be  made. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  82, 
par.  57.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  517. 

Beqaisites  of  Kotice.  —  For  the  formal 
parts  of  a  notice  in  a  particular  juris- 
diction see  the  title  Notices;  see  also 
the  title  Affidavits,  vol.  i,  p.  548. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  4,  p.  517. 

Sworn  statement  is  required.  Cal. 
Code  Civ.  Proc.  (1897),  §  1206;  Starr 
&  C.  Anno.  Stat.  111.  (1896),  c.  82,  par. 
57.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  517. 

Creditor  and  officer  executing  the  writ 
are  the  persons  to  be  notified.  Cal. 
Code  Civ.  Proc.  (1897),  §  1206.  See 
also   list  of  statutes  cited  supra,    note 

4.  P-  517- 

Claim  for  wages  must  be  made  in 
the  notice.  N.  J.  Gen.  Stat.  (1895),  p. 
2341,  §  2.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  517. 

Amount  of  claim  due  must  be  stated. 
Cal.  Code  Civ.  Proc.  (1897),  §  1206; 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  82. 
par.  57;  N.  J.  Gen.  Stat.  (1895).  p.  2341, 
g  2.  See  also  list  of  statutes  cited 
supra,  note  4,  p.  517. 

Wages  or  value  of  services  rendered 
within  sixty  days  next  preceding  the 
levy  of  the  writ  not  exceeding  the  sum 
of  one  hundred  dollars  may  be  claimed. 
Cal.  Code  Civ.  Proc.  (1897),  §  1206. 
See  also  list  of  statutes  cited  supra, 
note  4,  p.  517. 

Kind  of  7vork  for  which  such  wages 
are  due  must  be  stated.  Starr  &  C. 
Anno.  Stat.  111.  (1896),  c.  82,  par.  57. 
See  also  list  of  statutes  cited  supra,  note 

4.  P-  517. 

Time  of  performance  oi  work  must  be 
stated.  Starr  &  C.  Anno.  Stat.  (1896), 
c.  82,  par.  57.  See  also  list  of  statutes 
cited  supra,  note  4,  p.  517. 

Precedent. —  In  Timmes  v.   Metz,  156 
Pa.  St.  364,  the  notice  was  as  follows: 
"ToJ?odert  Montgomery,    high  sheriff  of 

the  county  oi  Northumberland. 

Sir:  You  will  please  take  notice  that, 


whereas  all  the  goods,  chattels,  rights 
and  credits  which  were  oi  fesse  G.  Metz, 
the  above  named  defendant,  are  now 
under  execution,  by  virtue  of  the  above 
writ  of  fieri  facias  issued  upon  judg- 
ment obtained  in  the  above  court,  in 
favor  of  the  above  named  plaintifi  and 
against  the  above  defendant.  And 
whereas  there  is  now  due  and  owing  to 
me  by  the  %z\A  Jesse  Metz,  the  above 
named  defendant,  the  sum  of  %i2i.2q, 
that  the  said  amount  is  due  me  for 
labor  and  services  rendered  as  a  do- 
mestic in  the  service  of  the  above 
named  defendant,  while  engaged  in 
the  business  of  keeping  a  hotel  or 
tavern,  in  the  borough  of  Shamokin 
and  county  aforesaid,  and  in  and  about 
such  business  carried  on  by  the  said 
execution  debtor. 

And  whereas  the  time  of  rendering 
such  services  was  within  six  months 
from  the  time  fixed  for  the  sale  of  said 
articles  of  personal  property  so  under 
levy  and  execution,  and  the  amount 
claimed  by  me  for  labor  and  services 
as  aforesaid,  being  not  exceeding  the 
amount  of  $^oo.  That  the  said  amount 
of  %t2i.2q  is  hereby  claimed  by  me  as 
a  lien  upon  said  property  under  execu- 
tion, by  virtue  of  an  act  of  assembly 
commonly  called  the  Wages  Act,  ap- 
proved the  13th  day  of  June,  a.  d.  1883, 
it  being  a  supplement  to  an  act  of 
assembly  entitled.  An  act  for  the  better 
protection  of  the  wages  of  miners,  me- 
chanics, laborers  and  others,  approved 
the  9th  day  of  April,  1872,  and  the  sup- 
plements and  amendments  to  the  fore- 
going act.  You  will  therefore  allow 
the  said  amount. 

Ellen  B.  Weaver." 

It  was  held  that  as  this  notice  set 
forth  the  levy  upon  all  the  goods  and 
chattels  of  the  defendant,  his  business 
of  hotel  keeping,  the  character  of  the 
labor  and  services,  the  times  when  they 
were  done  or  rendered,  and  their  lien 
upon  the  property  in  execution  under 
the  acts  of  assembly,  it  was  sufficiently 
particular  and  contained  all  the  requi- 
sites of  a  proper  notice. 

In  the  same  case  is  set  out  the  notice 
of  the  landlord  for  rent  claim  (Bright. 
Pur.  Dig.  ra.  (1894),  p.  842,  §  70,  and  p. 
1 162,  §  14),  which  is  as  follows: 
"  To  Robert  Montgomery,  high  sherifiF  of 

the  county  of  Northumberland. 

Sir:  You  are  hereby  notified  and  re- 
quired to  pay  over  to  the  undersigned 
the  sum  of  twelve  hundred  and  fifty 
dollars,  out  of  the  proceeds  of  the  sale 


518 


Volume  II. 


13127. 


LIENS. 


13128. 


ss. 


Form  No.  13 127.'  ' 

In  the  Superior  Court  of  the  City  and  County  of  San  FranciseOy 
State  of  California. 

J"^""  '^r^^Ai'/^'"''^'     \  Creditor's  Claim. 
Richard  Roe,  defendant.  )  ^^^^^^  °^  Preferred  Claim  for  Salary,  etc. 

State  of  California,  ) 

City  and  County  of  San  Francisco.  \ 

John  Doe,  being  first  duly  sworn,  deposes  and  says,  that  the 
defendant  in  the  above  entitled  action,  at  the  time  of  the  levying  of 
the  writ  of  execution  (or  attachment,  or  as  the  case  may  be)  herein, 
on  t\\&  fifth  day  oi  March,  i899,  was  indebted  to  him,  the  said  /ohn 
Doe,  in  the  sum  oi  one  hundred  ^oWzts,  for  work  performed  and  services 
rendered  by  the  said  John  Doe  as  a  mechanic  for  the  said  defendant 
at  his  special  instance  and  request  at  San  Francisco,  state  of  Cali- 
fornia; that  the  said  amount  became  due,  and  the  said  work  was 
performed,  and  the  said  services  were  rendered  as  aforesaid,  within 
sixty  days  next  preceding  the  levy  of  the  said  writ,  and  notice  is 
hereby  given  that  the  said  John  Doe  hereby  claims  the  said  amount 
as  a  preferred  claim  and  lien  against  the  property  of  the  said 
defendant. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  thirtieth  day  of  March., 
iS99. 

(seal)  Norton  Porter,  Notary  Public. 

To  the  Sheriff  of  the  City  and  County  of  San  Francisco  and  to  the 
Plaintiff  above  named. 


Form  No.  1 3 1 2  8  .* 

Affidavit  for  Preferred  Claim. 
State  of  Illinois,     \ 
County  of  Greene,  j 

John  Doe,  being  duly  sworn,  on  oath  says,  that  the  property  of 


ss. 


of  the  personal  property  of  Jesse  G. 
Metz,  that  being  the  amount  of  rent  in 
arrears  and  due  by  him  to  me  for  the 
premises  now  in  his  occupancy,  and 
upon  which  the  said  personal  property 
was  taken  in  execution. 

W.  M.  Weaver. 

February  24,  1892." 

It  was  held  that  this  notice  was  suffi- 
cient under  the  statute,  as  no  specific 
form  was  required. 

The  notice  should  set  forth  such  facts 
that  the  officer  and  interested  persons 
may  know  that  the  labor  was  done 
within  the  time  limited,  in  a  business 
defined  by  the  act,  the  sum  due,  and 
that  the  property  subject  to  the  lien  is 
embraced  in  the  levy.  Allison  v.  John- 
son, 92  Pa.  St.  314;  Adamson's  Appeal, 
no  Pa.  St.  459.     And  the  omission  of 


any   one   of   these    requisites   will   be 
fatal.     Adamson's  Appeal,  no  Pa.  St. 

459- 

Beceipt  of  money  by  the  laborer,  after 
making  his  statement  of  claim  under 
oath,  indorsed  upon  the  claim,  may  be 
as  follows:  '*  Received  of  Simon  Steven- 
son, sheriff  of  the  county  of  Greene  in 
the  state  of  Illinois  (or  Richard  Roe, 
execution  debtor,  as  the  case  may  be), 
the  sum  of  fifty  dollars,  in  full  satis- 
faction of  the  within  labor,  claimed  this 
second  day  of  September,  A.  D.  1899. 

John  Doe." 

1.  California.  —  Code  Civ.  P r o c. 
(1^897),  §  1206.  See  also,  generally, 
supra,  note  5,  p.  517. 

2.  Illinois.  —  Starr  &  C.  Anno.  Stat, 
(1896),  c.  82,  par.  56  et  seq.  See  also, 
generally,  supra,  note  5,  p.  517. 
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Richard  Roe  in  said  county  has  within  ten  days  past  been  seized 
upon  by  virtue  of  an  execution  issued  out  of  the  Circuit  Court  of  said 
county,  and  the  business  of  said  Richard  Roe  has  been  suspended. 

That  this  affiant  has  a  claim  for  wages  against  the  said  Richard 
Roe  for  work  done  as  a  laborer  (designating  kind  of  work  performed^ 
[within  six  months  next  preceding  the  seizure  of  said  property,  to 
wit,]i  from  the  first  day  oi  June,  i899,  to  the  first  day  oi  July,  iS99, 
and  that  there  is  now  justly  due  and  owing  from  said  Richard  Roe  to 
this  affiant,  on  account  of  such  labor,  the  sum  oi  fifty  dollars,  after 
allowing  all  just  deductions,  credits  and  set-offs,  and  this  affiant 
claims  the  benefit  of  an  act  entitled  "  An  act  to  protect  employees 
and  laborers  in  their  claims  for  wages,"  approved  June  15,  1887,  in 
force  July  i,  1887,  and  the  act  of  1895  amendatory  thereof,  approved 
June  21,  1895,  and  in  force  July  i,  1895. 

John  Doe.     (seal) 

Subscribed  and  sworn  to  before  me  this  first  day  of  September^ 
A.  D.   i899. 

(seal)  Norton  Porter^  Notary  Public. 

Form  No.  i  3  1 2  9 .» 

Ho  John  I.  Taffey,  Sheriff  of  Hudson  County: 

Sir:  You  are  hereby  notified  that  on  the  seventh  day  of  February, 
A.  D.  188I,  when  you  levied  on  the  goods  and  chattels  of  John  Ber- 
rian,  said  Berrian  was  indebted  to  me  as  an  employee,  in  the  sum  of 
eight  dollars,  being  less  than  one  month's  wages,  which  amount  you 
are  hereby  required  to  pay  before  removing  any  goods  or  chattels. 
Yi2.\.edi  February  26,  \881. 

John  Mabery,  by 
Bedle,  Muirheid  &•  McGee,  Attorneys. 
State  of  New  Jersey,  ) 

County  of  Hudson.  \  '  John  Mabery,  being  duly  sworn,  on  his 
oath  says  that  the  statements  contained  in  the  above  notice  are  true. 

John  Mabery. 
Sworn  and  subscribed  before  me  2X  Jersey  City  this  twenty-sixth  day 
of  February,  a.  d.  iWl. 

John  Griffin,  Jr.,  Notary  Public,  New  Jersey. 


Form  No.  i  3  1 3  o  .* 

•^      ■     .       /    In  the  Court  of  Common  Pleas,  No.  3,  of  Philadelphia 
RichardRoe.  \  C^^^^^"     ^^''^  ^erm,  iS98,  No.  1000. 

To  John  Lynch,  Sheriff:* 

You  are  hereby  notified  that  by  virtue  of  the  act  of  assembly  of 
April  ninth,  1872,  and  the  supplements  to  said  act,  I  claim  to  be  due 
to  me  the  sum  of  ninety  dollars  as  a  preference  from  the  proceeds 
arising  from  the  sale  of  the  property,  lands  and  goods  of  Richard 


1.  The  matter  within  [  ]  need  not  now 
be  inserted.  See  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  82,  par.  56.  note. 

2.  New  Jersey.  —  Gen.    Stat.    (1895), 
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p.  2340.  §  I  ^/  seq.     See  also,  generally, 
supra,  note  5,  p.  517. 

3.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  2074,  §  9  ^"^  seq.  See  also,, 
generally,  supra,  note  5,  p.  517. 
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Rocy  the  within  named  defendant,  doing  business  at  No.  3Ji.l  Market 
street,  in  the  city  of  Philadelphia,  by  you  made,  by  virtue  of  an  execu- 
tion issued  in  the  above  entitled  cause;  said  amount  is  claimed  as  a 
lien  against  the  property  of  the  said  defendant,  levied  and  to  be  sold 
under  said  execution  for  wages,  for  services  and  labor  rendered  for 
the  said  Richard  Roe  by  me  as  a  laborer  in  and  about  the  aforesaid 
business  within  the  six  months  immediately  preceding  the  date  of  the 
proposed  sale,  said  work  and  labor  so  performed  being  as  follows: 
(^Here  specify  the  nature  of  the  labor). 

William  West. 
March  20,  i898. 

Form  No.  1313  i.* 

{Commencing  as  in  Form  No.  13130,  and  continuing  down  to  *.) 
You  will  take  notice  that  the  goods  and  chattels  of  Richard  Roe, 
the  above  named  defendant,  levied  upon  and  seized  in  execution  by 
you  by  virtue  of  a  writ  of  fieri  facias  issued  in  the  above  entitled 
cause,  were  liable  to  distress  by  me  for  the  sum  of  ninety  dollars  for 
rent  due  and  in  arrear  upon  the  premises  occupied  by  said  Richard 
Roe,  No.  Ill  West  street,  in  the  city  of  Philadelphia,  in  said  county  of 
Philadelphia,  for  ttvo  months,  from  the  first  day  of  May,  i898,  to  the 
^rst  day  of  fuly,  i898,  and  you  are  hereby  required,  out  of  the  pro- 
ceeds derived  from  the  sale  of  said  goods  and  chattels,  to  pay  the 
said  sum  of  ninety  dollars  to  me. 

William  West. 
May  20,  i898. 

(Jf)  Affidavit  of  Contest!^ 

Form  No.  i  3  1 3  2  .* 

-^^^^^^  f  ^^^'^Plaintiff,    K^   ^^^  ^.^^^.^  ^^^^^  ^f  Barton  Conxvty, 
Richard  Toe,  defendant.  )  ^^^^^  «^  Missouri. 

State  of  Missouri,  \ 
County  of  Barton.  \ 

Samuel  Short,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says: 

I,  That  he  is  the  plaintiff  in  the  above  entitled  cause  {or  other 
person  interested,  designating  interest). 

II.  That  the  said  Samuel  Short  hereby  exce'^ts  to  the  claim  oi  fifty 

1.  Pennsylvania.  —  Bright.  Pur.  Dig.  Moat  be  filed  with  the  officer  having 
(1894),  p.  842,  §  70;  p.  1162,  §  14.  See  the  custody  of  the  property.  Mo.  Rev. 
also,  generally,  supra,  note  5,  p.  517.  Stat.    (1889),    §   4911.     See  also   list  of 

2.  Ifust  be  Sapported  by  Affidavit. —  statutes  cited  supra,  note  4,  p.  517. 
Mo.  Rev.  Stat.  (1889),  i5  491 1.     See  also  Beqnisites  of  Affidavit.  —  For  the  formal 
list  of  statutes  cited  supra,  note  4,   p.  /^r/jof  an  affidavit  in  a  particular  juris- 
517.  diction  see  the  title  Affidavits,  vol.  i, 

Who  may  Contest. — Any  person  inter-  p.  548. 
ested  may  contest  the  claim  or  claims         Statutory  Provisions.  —  See  list  of  stal- 
er  part    thereof   by   filing    exceptions  utes  cited  jw/ra,  note  4,  p.  517. 
thereto.     Mo.  Rev.  Stat.  (1889),  p  491 1.         3.    Missouri.  —  Rev.    Stat.    (18S9),    ^ 
See   also   list   of   statutes   cited  supra,  4911.     See  also,  generally,  supra,  note 
note  4,  p.  517.  2,  this  page. 
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dollars  heretofore  made  by  John  Doe,  on  \}cit  first  day  of  September,  a.  d, 
i899,  claiming  the  same  as  a  preferred  debt  for  work  and  labor  per- 
formed by  the  said  John  Doe  for  the  said  defendant  Samuel  Short. 

III.  That  he  excepts  to  said  claim  for  the  following  reasons,  to 
wit:  {stating  grounds  of  exception)^ 

Samuel  Short. 

Subscribed  and  sworn  to  before  me  this  second  day  of  September^ 
A.  D.  iS99. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court 

of  Barton  County,  Missouri. 

4.  Relating  to  Pedigree,  etc.,  of  Animal. 

a.  Statement  Filed  with  Clerk. 

Form  No.  13133.' 

I,  John  Doe,  pursuant  to  the  provisions  of  an  act  of  the  legislature 
of  the  state  of  New  York,  entitled  "An  Act  in  relation  to  liens,  con- 
stituting chapter  forty-nine  of  the  general  laws,"  passed  on  the  thir- 
teenth day  of  February  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  being  chapter  four  hundred  and  eighteen 
of  the  laws  of  1897,  state  as  follows: 

I.  That  I  am  the  person  having  the  custody  or  direction  of  a  cer- 
tain stallion,  and  charging  a  fee  for  his  services. 

II.  That  I  reside  at  the  village  of  Northport,  in  the  town  of  Hunt- 
ington, in  the  county  of  Suffolk,  in  the  state  of  New  York. 

III.  That  the  name  of  said  stallion  is  Rollicking  Rickj^ 

IV.  That  the  age  of  said  stallion  is  nine  years  and  six  months. ^ 

V.  That  the  description  of  said  stallion  is  as  follows:  (^describing 
stallion).^ 

VI.  That  the  pedigree  of  said  stallion  is  as  follows:  (^giving pedigree 
if  known,  or  if  unknown  so  stating).^ 

VII.  That  the  terms  and  conditions  on  which  the  said  stallion  shall 
serve  are  as  follows:  {enumerating  terms  and  conditions).^ 

Dated  at  Northport,  in  Suffolk  county,  New  York,  this  first  day  of 
February,  A.  d.  iWS.'' 

John  Doe. 

b.  Clerk's  Certifleate  of  Filing. 

Form  No.  13134.* 

1.  Ne7o  York.  —  Laws  (1897),  c.  418,  6.  Terms  and  conditions  on  which  the 
§  60.  See  also,  generally,  supra,  note  stallion  will  serve  must  be  stated. 
1,  p.  458.  N.  Y.  Laws  (1897),  c.  418.  §  61. 

2.  Name  of  stallion  must  be  given.  7.  Statement  most  be  filed  before  ad- 
N.  Y.  Laws  (1897),  c.  418,  §  61.  vertising  or  offering  the  service  of  the 

3.  Age  of  stalUon  must  be  given.  N.  stallion  to  the  public.  N.  Y.  Laws 
Y.  Laws  (1897),  c.  418,  §  61.  (1897),  c.  418,  §  61. 

4.  Description  of  the  stallion  must  be  8.  New  York.  —  Laws  (1897),  c.  418, 
given.     N.  Y.  Laws  (1897),  c.  418,  §61.  §60.     See  also,  generally,  jw/ra,  note 

6.  Pedigree,  if  known,  and  if  not,  stat-     i,  p.  458. 
ing  the  same  to  be  unknown,  is  a  neces-        To  Whom  Issued.  —  Certificate  must  be 
sary  allegation.     N.  Y.  Laws  (1897),  c.     issued  to  the  person  making  the  state- 
418,  §  61,  ment.     N,  Y.  Laws  (1897),  c.  418,  §  61. 
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State  of  New  York,      ) 
Suffolk  County,  >  ss. 

County  Clerk's  Office.  ) 

I,  Calvin  Clark,  county  clerk  of  the  county  of  Suffolk,  in  the  state 
of  New  York,  do  hereby  certify  that  John  Doe  did,  on  the  first  day 
oi  February,  A.  D.  \^98,  file  ^  a  statement  in  my  office,  pursuant  to 
the  provisions  of  an  act  of  the  legislature  of  the  state  of  New  York, 
entitled  "An  Act  in  relation  to  liens,  constituting  chapter  forty- nine 
of  the  general  laws,"  passed  on  the  thirteenth  day  of  February  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
being  chapter  four  hundred  and  eighteen  of  the  laws  of  eighteen  hun- 
dred and  ninety-seven,  in  which  he  states  as  follows:  {setting  out  state- 
ment verbatim  or  in  substance'),  a  copy  of  which  said  statement  is  hereto 
annexed;  and  I  further  certify  that  the  said  statement  was  duly 
recorded  by  me  in  a  book  provided  for  that  purpose,  on  page  one 
hundred  and  seventy-six  thereof. ^ 

Witness  my  hand  and  official  seal,  at  Riverhead  this  first  day  of 
February,  A.  D.  \%98. 

(seal)  Calvin   Clark,   County    Clerk, 

Suffolk  County,  New  York. 

c.  Advertisement  of  Terms  of  Service. 

Form  No.  1 3  1 3  5  .* 

Public  Notice 
is  hereby  given  that  I,  John  Doe,  the  owner  and  keeper  of  a  certain 
jack,  eight  years  old,  thirteen  hands  high,  called  '''-Jesse  James"  more 
particularly  described  as  follows,  to  wit:  {describing  jack),  will  keep 
and  have  said  jack  at  the  livery  stable  of  Samuel  Shaw  ^  Co.,  in  the 
city  of  Lamar,  in  the  county  of  Barton,  state  of  Missouri,  during  the 
season  of  the  year  of  \W9,  from  the  first  day  of  February  to  the  first  day 
oi  June  of  that  year,  for  the  purpose  of  letting  said  jack  to  service  on 
the  terms  and  conditions  following,  to  wit:  {enumerating  terms').  This 
notice  being  given  pursuant  to  the  provisions  of  section  six  thousand 
seven  hundred  and  thirty-two  of  the  Revised  Statutes  of  the  state  of 
Missouri  of  i?>89. 

February  i,  i899.  John  Doe. 

d.  False  Pedigree. 

(1)  Civil  Action  for  Penalty.* 

Form  No.  13  136.* 

{Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5926.) 

1.  Due  filing  and  recording  of  state-  the  formal  parts  ol  a  complaint  or  dec- 
ment  must  be  mentioned  in  a  certifi-  laration  in  a  particular  jurisdiction  see 
cate.     N.  Y.  Laws  (1897),  c.  418,  ^  61.  the  titles   Complaints,  vol.  4,  p.  loiq; 

2.  Must  be  recorded  in  a  book  provided  Declarations,  vol.  6,  p.  244.  See  also 
for  that  purpose.     N.  Y.  Laws  (1897),  the  title  Penalties,  etc. 

c.  418,  §  61.  Statutory  Provisions.  —  See    list    of 

Z.Missouri.  —  Rev.    (StaL    (1889),    §     statutes  cited  jw/ra,  note  I,  p.  458. 
6732.     See   also   list  of   statutes   cited        6.  Nevi  York.  —  Laws  (1897),  c.  418, 
supra,  note  I,  p.  458.  §  63.     See  also,  generally,  supra,  note 

4.  Bequisites  of  Complaint,  etc.  —  For    4,  this  page. 
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I.  That  at  the  times  hereinafter  mentioned,  the  plaintiff  resided  in 
the  village  of  Northport^  in  the  town  of  Huntington^  in  the  county  of 
Suffolk  and  state  of  New  York. 

II.  That  at  the  times  hereinafter  mentioned,  defendant  resided  in 
the  village  of  Northport,  in  the  town  of  Huntington,  in  the  county  of 
Suffolk  and  state  of  New  York. 

III.  That  at  the  times  hereinafter  mentioned,  the  plaintiff  was  the 
owner  of  a  certain  mare,  described  as  follows,  to  wit:  (describing  mare). 

IV.  That  at  the  times  hereinafter  mentioned,  defendant  was  the 
owner  of  and  had  control  and  custody  of  a  certain  stallion,  described 
as  follows,  to  wit:  (^describing  stallion),  charging  a  fee  for  his  services. 

V.  That  on  the  ffrst  day  oi  February,  a.  d.  \2>99,  the  defendant, 
pursuant  to  the  provisions  of  an  act  of  the  legislature  of  the  state  of 
New  York,  entitled  "  An  Act  in  relation  to  liens,  constituting  chap- 
ter forty-nine  of  the  general  laws,"  passed  on  the  thirteenth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
seven,  being  chapter  four  hundred  and  eighteen  of  the  laws  of  1897, 
did  file  with  the  county  clerk  of  Suffolk  county,  being  the  county  in 
which  the  said  stallion  was  kept  for  service,  a  certain  statement  giving 
the  name,  age,  description  and  pedigree  of  said  stallion,  as  well  as 
the  terms  and  conditions  on  which  he  would  serve. 

VI.  That  on  iht.  first  day  of  February,  a.  d.  \W9,  the  county  clerk 
of  said  Suffolk  county,  after  the  filing  of  said  statement  as  aforesaid, 
and  the  recording  of  the  same  in  a  book  provided  for  that  purpose, 
did  issue  a  certain  certificate  to  the  said  John  Doe,  to  the  effect  that 
said  statement  had  been  so  filed  and  recorded  pursuant  to  the  pro- 
visions of  said  act. 

VII.  That  on  \.ht.  first  day  of  February,  a.  d.  \W9,  the  said  John 
Doe  did  post  a  written  and  printed  notice  of  said  statement  and  cer- 
tificate in  a  conspicuous  place  in  each  locality  in  which  said  stallion 
was  kept  for  service,  and  that  one  of  said  localities  was  the  said 
village  of  Northport,  in  the  town  of  Huntington,  in  the  county  of 
Suffolk  and  state  of  New  York. 

VIII.  That  the  plaintiff  read  said  statement  and  certificate  so 
posted,  and  relying  upon  the  same,  and  particularly  the  statements 
therein  contained  relating  to  the  pedigree  of  said  stallion,  did,  on 
the  second  day  of  March,  a.  d.  xZ99,  enter  into  an  agreement  with 
the  said  John  Doe,  the  said  defendant,  the  terms  of  which  said  agree- 
ment were  as  follows:  {setting  out  terms  of  contract  verbatim  or  in  sub- 
stance), under  and  by  virtue  of  which  said  contract  the  said  stallion 
served  the  said  mare  on  said  second  day  of  March,  a.  d.  \2>99,  for 
which  said  service  said  plamtiff,  on  said  second  day  of  March,  a.  d. 
18.99,  paid  to  the  said  defendant  the  said  sum  of  one  hundred  dollars, 
the  said  price  agreed  to  be  paid  for  said  service. 

IX.  That  the  statement  so  posted  as  aforesaid,  and  particularly 
the  said  statements  therein  relating  to  the  pedigree  of  said  stallion, 
were  not  true  as  therein  stated,  but  were  false  and  falsely  stated,  in 
this,  to  wit,  {designating  wherein  the  statements  were  false),  the  untruth 
and  falseness  of  which  said  statements  were  known  to  the  said 
defendant  prior  to  and  at  the  time  when  he  posted  the.  said  state- 
ment and  certificate  as  aforesaid. 
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X.  That  by  reason  of  said  false  statements  in  said  statement,  and 
particularly  the  false  statements  therein  relating  to  the  pedigree  of  the 
stallion  upon  which  the  said  plaintiff  relied,  and  relying  upon  which  he 
was  induced  to  enter  into  the  said  contract  above  mentioned,  he  was 
caused  and  induced  to  pay  the  said  sum  of  one  hundred  dollars  for 
said  service,  and  was  deceived  and  defrauded  to  the  extent  of  the 
said  sum  of  one  hundred  dollars  so  paid  as  aforesaid,  as  well  as  the 
sum  of  two  hundred  and  fifty  dollars  special  damages  suffered  by 
reason  of  (stating  the  circumstances  occasioning  special  damages'). 

XI.  That  pursuant  to  the  provisions  of  the  said  act  an  action  has 
therefore  accrued  in  favor  of  said  plaintiff  against  the  said  defendant 
for  the  forfeiture  of  said  sum  of  one  hundred  dollars,  the  fee  so  paid 
by  the  plaintiff  to  the  defendant  for  the  service  of  said  stallion,  as 
well  as  for  the  recovery  of  the  said  sum  of  two  hundred  and  fifty 
dollars  damages. 

Wherefore  {continuing  and  concluding  as  in  Form  No.  II4ST). 

(2)  Criminal  Prosecution.^ 

Form  No.  i  3 1 3  7 .' 
(Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)  then 
and  there  being  the  keeper  and  owner  of  a  certain  stallion,  to  wit, 
(describing  stallion),  for  the  service  of  which  said  stallion  he  charged 
fees,  did  unlawfully,  knowingly,  fraudulently  and  wilfully  and  with  the 
intent  to  deceive  one  Richard  Roe,  misrepresent  the  pedigree  of  said 
stallion,  for  that  the  said  John  Doe  did  then  and  there  unlawfully, 
knowingly,  fraudulently  and  wilfully  make  to  said  Richard  Roe  the 
following  statements,  to  wit,  (setting  out  statements'),  on  account  of 
which  said  statements  the  said  John  Doe  claimed  the  excellency  of 
the  good  qualities  of  the  said  stallion,  which  said  statements  were 
false,  he  the  said  John  Doe  then  and  there  well  knowing  said  state- 
ments to  be  false  and  then  and  there  unlawfully,  knowingly,  fraudu- 
lently and  wilfully  made  for  the  purpose  of  deceiving  the  said  Richard 
Roe,  whereby  and  by  reason  of  said  false  statements  and  misrepre- 
sentations as  to  the  pedigree  of  said  stallion  the  said  Richard  Roe 
was  deceived  and  induced  to  enter  into  a  contract  with  the  said  John 
Doe,  for  the  service  of  said  stallion  upon  a  certain  mare  then  owned 
by  the  said  Richard  Roe  at  and  for  a  service  fee  of  one  hundred  dollars, 
and  to  pay  said  sum  of  one  hundred  dollars  in  advance  to  the  said 
John  Doe,  to  the  great  injury  of  the  said  Richard  Roe,  contrary  to 
(continuing  and  concluding  as  in  Form  No.  107 IS). 

5.  Removal  of  Sale  of  Property  Subject  to  Lien.^ 

1.  Beqnisites  of  Indictment,  etc.  —  For  Statutory    Provisions.  —  See    list    of 

the  formal  parts  of  an  indictment  or  in-  statutes  cited  supra,  note  I,  p.  458. 

formation  in  a  particular  jurisdiction  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

see  the  titles  Indictments,  vol.  9,  p.  615;  §§3213—1,  7076 — 3.     See  also,  gener- 

Informations  in  Criminal  Cases,  vol.  ally,  supra,  note  i,  this  page. 

9,  p.  768;  Criminal  Complaints,  vol.  5,  8.  Civil    Actions. —  For    forms   con- 

p.  930.                                                       .  nected    with     remedies    for    wrongful 
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Form  No.  i  3 1 3  8.' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe,  with  the  purpose  to  hinder,  delay  or  defraud  Richard  Roe  and 

Sons,  a  partnership  composed  of  Richard  Roe,  Robert  Roe  and 

Roe,  whose  christian  name  is  to  the  grand  jury  unknown,  who  had  a 
lawful  and  valid  claim  thereto  under  a  certain  mstrument,  lien  created 
by  law  for  rent,  or  advances  or  other  lawful  and  valid  claim,  verbal 
or  written,  did  sell  or  remove  personal  property  consisting  of  one  bale 
of  cotton  (or  other  property,  as  the  case  may  be'),  of  the  value  of  ten 
dollars,  the  said  John  Doe  having  at  the  time  a  knowledge  of  the 
existence  of  such  claim,  against  the  {continuing  and  concluding  as  in 
Form  No.  10680). 

Form  No.  13 139.' 

(Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe,  with  a  knowledge  of  the  lien,  did  sell  or  otherwise  dispose  of  a 
certain  mare  (describing  mare),  before  the  stipulated  price  for  the 
service  of  a  certain  stallion  (describing  stallion),  for  which  a  lien  is 
given  by  law,  was  paid,  against  the  (continuing  and  concluding  as  in 
Form  No.  10680). 

Form  No.  13140.' 

(Precedent  in  State  v.  Barnett,  65  Ark.  80.)* 

[(Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)]* 
The  said  J.  S.  Barnett,  on  the  1st  day  of  November,  i896,  in  the 

interference    with    personal     property  Name  of  party  who  holds  lien  must  be 

subject  to  lien  see  the  titles  Replevin  alleged:  that  his  name  is  unknown  has 

AND  Claim  and   Delivery;    Trespass;  been  held  not  to  be  a  sufficient  aver- 

Trespass  on   the  Case;    Trover  and  ment.     Hill  v.  State,  78  Ala.   i.     But 

Conversion.  compare  Upshur  v.  State,  100  Ala.  2. 

Criminal  Prosecution  —  Beqoisites  of  In-  Intent  to  hinder,  delay  or  defraud  the 

dictment,  etc.  —  For  the  formal  parts  of  person  who  has  the  claim  should  be  al- 

an  indictment  or  information  in  a  par-  leged.     Cobb  v.  State,  100  Ala.  19. 

ticular  jurisdiction   see  the  titles    In-  For  forms  of  similar  indictments  see 

DiCTMENTS,  vol.  9,  p.  615;  Informations  also   the   titles   Chattel   Mortgages, 

IN  Criminal  Cases,  vol.  9,  p.  768;  Crimi-  vol.  i,  p.  777;  Landlord  and  Tenant, 

NAL  Complaints,  vol.  5,  p.  930.  ante,   p.   7;   Loos  and    Logging,  post. 

Statutory  provisions,  see  p.  579. 

Alabama. — Crim.    Code    (1896),    §§  1.  Alabama.  —  Crim.  Code  (1896),  § 

4757.  4761-  4757-     See  also,  generally,  supra,  note 

Arkansas.  — Sand.  &  H.  Dig.  (1894),  §  3,  p.  525. 

1868  et  seq.  This  indictment  is  based   upon  the 

Florida.  —  Laws     (1893),     cc.    4142,  statutory  form  set  out  in  Ala.  Crim. 

4163.  Code  (1896),  §  4923,  No.  78,  and  the  in- 

Georgia.  —  3  Code  (1895),  §§  669,  672.  dictment  in  Upshur  z/.  State,  100  Ala.  2. 

Idaho.  —  Laws  (1899),  P-  ^^9^-  2.  Alabama.  —  Crim.    Code  (1896),    § 

Indiana.  —  Horner's   Stat.   (1896),    §  4761.     See  also,  generally,  supra,  note 

5311/-  3,  p.  525. 

Minnesota,  —  Laws  (1897),  c.  200,  §  8.  3.    Arkansas.  —  Sand.    &    H.    Dig. 

Mississippi.  —  Anno.    Code   (1892),   §  (1S94),  §  i868^/j.?f.    See  also,  generally, 

1 183.  supra,  note  3,  p.  525. 

Nevada.  —  Gen.  Stat.  (1885),  §  3834.  4.  In  this  case  it  was  held  that  the 

South  Carolina.  —  Crim.  Stat.  (1893),  trial  court  erred  in  sustaining  a  demur- 

§  277.  rer  to  the  indictment. 

See  also  list  of  statutes  cited  supra,  6.  The  matter  to  be  supplied  within 

note  I,  p.  458.  []  \Yillnotbefoundin  the  reported  case. 
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county  and  state  aforesaid,  then  and  there  unlawfully,  and  with  the 
intent  to  cheat  and  defraud  one  R.  C.  Dorr,  dids  remove  beyond 
the  limits  of  said  county  ofie  sorrel  mare,  of  the  value  of  fifty  dollars, 
upon  which  the  said  H.  C.  Dorr  then  and  there  had  a  lien  by  virtue 
of  a  certain  mortgage  with  power  of  sale,  which  mortgage  was  duly 
executed  and  acknowledged  by  said  J.  S.  Burnett,  on  the  6th  day 
of  March,  i896,  and  delivered  to  said  I?.  C.  Dorr,  and  which  was 
duly  filed  in  the  office  of  the  recorder  of  said  county,  indorsed  as  fol- 
lows: "This  instrument  is  to  be  filed  but  not  recorded.  R.  C.  Z>." 
And  the  said  R.  C.  Dorr  had  not  given  his  consent  to  the  said  J.  S. 
Barnett  to  remove  said  mare  from  said  county,  and  the  removal  of 
said  mare  from  said  county  by  said  J.  S.  Barnett  was  done  with  the 
felonious  intent  to  defeat  the  said  R.  C.  Dorr,  the  holder  of  said 
lien,  in  the  collection  of  the  debt  secured  by  said  mortgage,  against 
the  [(^continuing  and  concluding  as  in  Form  No.  10682y]^ 

Form  No.  1 3 1 4 1 .' 

(^Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  then 
and  there  being  the  owner  of  a  certain  dam  four  years  old,  fourteen 
hands  high,  called  Bess,  and  more  particularly  described  as  follows, 
to  wit:  (describing  dam),  having  bred  said  dam  to  a  certain  sire  owned 
hy  Samuel  Short,  eight  years  o\d,  fifteen  hands  high,  csiWed  Hannibal, 
more  particularly  described  as  follows,  to  wit:  (describing  sire),  at  and 
for  the  agreed  service  fee  of  fifty  dollars,  the  said  Samuel  Short,  the 
owner  of  said  sire,  having  complied  with  the  provisions  of  law  and 
obtained  a  license  to  keep  and  have  a  service  fee  for  said  sire,  and 
posted  the  same  as  by  law  required  in  such  cases,  did  unlawfully  sell 
and  dispose  of  said  dam  to  one  Banks  Belk,  knowing  that  the  fee 
agreed  upon  for  the  service  of  said  sire  was  due  and  unpaid,  and 
without  making  any  provision  for  the  payment  of  the  same,  to  avoid 
the  lien  created  by  law  in  favor  of  the  said  Samuel  Shor-t  upon  the 
get  of  said  sire  upon  said  dam,  contrary  to  (continuing  and  concluding 
as  in  Form  No.  10692). 

Form  No.  i  3  i  4  2 .' 

(Commencing  as  in  Form  No.  10701,  and  continuing  dotun  to  *)  did 
then  and  there  sell  (or  secrete  or  dispose  of),  certain  threshed  grain, 
to  wit,  (designating  the  grain),  the  said  grain  being  then  and  there 
covered  by  a  certain  statutory  lien  for  threshing  the  same,  and  the 
said  sale  (or  secretion  or  disposal),  being  then  and  there  made  without 
the  written  consent  oi  John  Doe,  the  owner  of  the  said  lien. 

Dated  (continuing  and  concluding  as  in  Form  No.  10701). 

1.  The  matter  to  be  supplied  within  the  get  of  said  sire  to  another  or  cheat 
[  ]  will  not  be  found  in  the  reported  the  person  entitled  to  the  lien  or  to 
case.  prevent  a  sale  of  the  get  for  the  pay- 

2.  Indiana.  —  Horner's  Stat.  (1896),  §  ment  of  the  lien.  Horner's  Stat.  Ind. 
5311/.     See  also,  generally,  jw/ra,  note  (1896),  §  5311/. 

3,  p.  525.  3.  Minnesota.  —  Laws  (1897),   c.   200, 

This  section  also  makes  it  a  misde-  §  8.  See  also,  generally,  supra,  note 
meanor  to  run  off  in  any  wise  to  sell     3,  p.  525. 
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Form  No.  13143.' 

{Commencing  as  in  Form  No.  10702,  and  continuing  down  to  *)  then 
and  there  with  notice  of  a  laborer's  lien,  in  favor  of  one  Samuel  Short, 
on  certain  agricultural  products  and  with  intent  to  defeat  or  impair 
the  said  lien  of  the  said  Samuel  Short,  and  without  the  consent  of 
the  said  Samuel  Short,  did  unlawfully  remove  from  the  premises  on 
which  it  was  produced  the  following  described  agricultural  products, 
to  wit,  (describing  products),  which  said  products  were  then  and  there 
subject  to  said  lien,  contrary  to  {continuing  and  concluding  as  in  Form 
No.  10702). 

II.  ON  REAL  PROPERTY  IN  FAVOR  OF  JUDGMENT  CREDITOR. 

1.  Certificate  of  Unsatisfied  Judgrment.^ 

Form  No.  13 144.* 
(Conn.  Gen.  Stat.  (1888),  §  3031.) 

This  is  to  certify  that  /ohn  Doe,  of  Brooklyn,  in  the  county  of 
Windham  and  state  of  Connecticut,  on  the  second  Tuesday  of  November, 
A.  D.  \%78,  in  the  Superior  Court  holden  at  Brooklyn,  in  the  county  of 
Windham,  did  obtain  a  judgment  in  his  {a.vov  against  Fichard  jRoe,  of 
Brooklyn,  in  said  county  of  Windham  and  state  of  Connecticut,  for  the 
sum  of  one  thousand  and  fifty- four  dollars  and  fifty  cents  damages  and 
one  hundred  dollars  costs  of  suit,  which  judgment  remains  wholly 
unsatisfied  (or  on  which  judgment  the  sum  of  one  thousand  dollars  is  still 
due)',  and  to  secure  said  sums  and  the  lawful  interest  thereon,  a  judg- 
ment lien  in  favor  of  said  John  Doe  is  hereby  placed  upon  the  following 
described  real  estate  of  the  said  John  Doe,  situate  in  the  town  of 
Putnam,  in  the  county  of  Windham  and  state  of  Connecticut,  to  wit, 

1.  Mississippi.  —  Anno.  Code  (1892),  placed  upon  the  following  described 
§1183.  See  also,  generally,  JM/ra,  note  real  estate  of  the  %k\A  fames  R.  Todd, 
3.  P-  525.  situate  in  the  town  of  New  Haven,  and 

2.  Precedent.  —  In  Beardsley  v..  upon  all  the  right,  title  and  interest 
Beecher,  47  Conn.  408,  it  appears  that  which  the  said  fames  R.  Todd  and  the 
the  following  certificate  of  lien  was  re-  said  Frank  E.  Todd  have,  or  either  of 
corded  in  the  office  of  the  town  clerk  them  has,  in  the  same,  to  wit :  {describ- 
and  the  same  was  signed  by  E.  P.  Ar-  ino  four  pieces  of  land).  All  of  the  above 
vine:  described    premises    being     the    same 

"This  is    to   certify    that   Lewis  H.  premises   attached   on    mesne   process 

Beardsley,  of  the  city  and  town  of  New  in    the   suit   in   which   said   judgment 

Haven,    on  the   6th   day  of  November,  was    rendered,    and   said   attachment 

1879,  in  the   Court  of  Common   Pleas,  having   been  made   on   the  3d  day   of 

in   the   county  of   New  Haven,  did  ob-  October,  1879,  as  by  the  land  records  of 

tain   judgment     in    his   favor  against  said  New  Haven,  and  as  by  the  files  of 

James  R.    Todd  and   Frank  E.    Todd,  said  court  will  more  fully  appear,  pur- 

both  of  said  city  and  town,  copartners  suant  to  the  statute  in  such  case  made 

in  business  under  the  firm  name  oi  f.  and  provided.     New  Haven,  November 

R.  Todd  &>  Son,  for  the  sum  of  %/2/.jo  6,  1879." 

damages,     and    $79.  ?7     costs    of  suit,         3.  Connecticut. — Gen.  Stat.  (1888),  § 

which  judgment   remains   wholly  un-  3031. 

satisfied;  and  to  secure  said  sums,  and        Mtist  be  recorded  in  the  records  of  the 

the  lawful  interest  thereon,  a  judgment  town   in    which   the   real    estate    lies. 

lien   in   favor  of  Beardsley  is    hereby  Conn.  Gen.  Stat.  (1888),  §  3031. 
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{describing  real  estate);  pursuant  to  the  statutes  in  such  case  made 
and  provided. 

Dated  at  Putnam,  this  tenth  day  of  February,  iS79. 

Oliver  Ellsworth,  Attorney  for  John  Doe?- 

2.  Bill  or  Complaint  to  Foreclose.^ 

Form  No.  13145.* 

(Conn.  Prac.  Act,  p.  85,  No.  129.) 
{Commencement  as  in  Form  No.  5912.) 

1.  A  judgment  against  Richard  Roe,  for  one  thousand  and  fifty-four 
dollars  a.nd  fifty  cents,  in  favor  of  the  plaintiff,  was  rendered  by  the 
Superior  Court  for  Windham  County,  at  its  term  holden  at  Brooklyn 
on  the  second  Tuesday  of  November,  iS78. 

2.  The  plaintiff  took  out  and  gave  to  the  sheriff  of  said  county,  for 
service,  an  execution  thereof,  on  which  two  hundred  and  fifty  dollars 
was  collected,  and  which  was  returned  on  February  1st,  iS79,  as 
satisfied  to  that  extent  only. 

3.  On  February  10th,  iS79,  Oliver  Ellsworth,  attorney  for  the  plain- 
tiff in  said  action,  signed  in  his  behalf  a  certificate  of  a  judgment  lien 
upon  the  following  described  lands  of  said  Richard  Roe,  in  Putnam, 
{describing  them),  which  certificate  the  plaintiff  caused  to  be  recorded, 
on  said  day,  in  the  land  records  of  said  town,  vol.  W,  page  15. 

4.  Said  land  was  attached  on  the  original  writ  in  said  action,  on 
January  10th,  i877,  as  the  property  of  saJidRoe. 

5.  On  said  day  said  Roe  owned  said  land  [in  fee]. 

6.  On  January  11th,  i877,  said  Richard  Roe,  by  his  deed  of  said 
date,  recorded  in  said  records,  vol.  19,  page  20,  conveyed  his  interest 
in  said  lands  to  Richard  Fen. 

7.  On  February  1st,  i877,  an  attachment  was  levied  on  the  interest 
of  said  Richard  Fen  in  said  lands,  by  Robert  Green,  in  an  action 
returnable  to  the  Superior  Court  for  New  London  County,  which  action 
is  still  pending  therein. 

8.  \Richard Fen\  is  in  possession  of  said  lands. 
The  plaintiff  claims: 

1.  A  foreclosure  of  said  judgment  lien  against  all  the  defendants. 

2.  That  he  be  put  in  possession  of  said  lands. 
{Concluding  as  in  Form  No.  59 IS.) 

1.  Signature.  —  The  certificate  may  be  Precedents  of  bills  to  enforce  judg- 
signed  by  the  judgment  creditor  or  his  ments  will  be  found  set  out  in  full,  in 
attorney  or  his  personal  representa-  part  or  in  substance  in  the  following 
tive.     Conn.  Gen.  Stat.  (1888),  §  3031.  cases:  Thomas  v.  Sellman,  87  Va.  683; 

2.  Bequisites  of  Bill  or  Complaint.  —  Preston  v.  Aston,  85  Va.  104;  McGee  v. 
For  the  formal  parts  of  a  bill  in  equity  Johnson,  85  Va.  161;  Muse  v.  Frieden- 
or  a  complaint  in  a  particular  jurisdic-  wald,  77  Va.  57;  Almond  v.  Wilson,  75 
tion  see  the  titles  Bills  IN  Equity,  vol.  Va.  613;  Chamberlayne  v.  Temple,  2 
3,  p.  417;  Complaints,  vol.  4,  p.  1019.  Rand.  (Va.)  384;  Snyder  v.  Martin,   17 

Statutory  Provisions.  —  See  W.  Va.  276;  Beard  v.  Arbuckle,  13  W. 

Connecticut. — Gen.    Stat.   (1888),    §  Va.  732;  Marling, z/.  Robrecht,  13  W.  Va. 

3031  et  seq.  440. 

FiVg-jma.— Code  (1887),  §  3557 <f^j^^.         3.  Connecticut. —Gen.  Si&x..  (1888),  § 

West  Virginia.  — Code  (1891),  c.  139,  3031  et  seq.     See  also,  generally,  supra, 

%l  et  seq.  note  2,  this  page. 
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Form  No.  i  3  1 4  6 .' 

To   the  Honorable  John  Marshall,  Judge   of  the   Circuit  Court  of 
Albermarle  County: 

Your  ovdiX-OVy  John  Doe,  in  said  county  of  Albemarle  [who  sues  for. 
himself  and  all  other  lien  creditors  ^  (or  all  creditors)"^  of  Richard  Roe, 
who  may  come  in  and  take  part  in  the  costs  of  this  proceeding]* 
humbly  complaining,  showeth  unto  your  honor  that  on  t\\&  first  day 
oi  January,  a.  d.  iS99,  in  the  Circuit  Court  of  said  Albemarle  county, 
he  recovered  a  judgment  against  Richard  Roe  for  the  sum  of  one  thou- 
sand doWax^,  and  ten  dollars  costs  of  court  in  that  behalf  laid  out  and 
expended  by  him;  that  on  \ht,  first  day  of  March,  a.  d.  \W9,  an 
execution  \^as  issued  on  said  judgment  from  the  clerk's  office  of  said 
Circuit  Court,  returnable  to  the  April  Rules,  a.  d.  iS99,  which  said 
execution  was  on  said  first  day  oi  March,  a.  d.  iS99,  placed  in  the 
hands  of  Simon  Stevenson,  sheriff  of  said  Albemarle  county,  for  satis- 
faction and  levy,  but  that  at  the  Aj>ril  Rules  aforesaid  of  the  said 
court,  the  said  writ  of  execution  was  returned  by  the  said  sheriff  with 
the  following  return  indorsed  thereon,  to  wit:  "No  goods  and  chat- 
tels found  out  of  which  to  make  the  within  execution,  as  I  am  com- 
manded, or  any  part  thereof.  Simon  Stevenson,  Sheriff  of  Albemarle 
County,  Virginia." 

[That,  (continuing,  alleging  rendition  of  judgments  and  issuance  of 
executions  in  favor  of  other  lien  creditors,  if  any'). ]^ 

That  the  said  Richard  Roe  is  the  owner  of  and  is  seised  and  pos- 
sessed of  the  following  described  real  property  being  and  situate  in 
said  county  of  Albemarle  in  the  state  of  Virginia,  more  particularly 
described  as  follows,  to  wit :  {describing  realty). 

[That  upon  this  realty  your  orator's  said  judgment  is  a  lien,  and  the 
rents  and  profits*  of  said  realty  will  not  satisfy  the  said  judgment 
aforesaid  in  five  years.  ]^ 

Forasmuch,  therefore,  {continuing  and  concluding  as  in  Form  No. 
Jf282,  praying  for  a  decree  of  said  realty  or  so  much  thereof  as  may  be 
necessary  to  satisfy  the  said  lien  or  liens  of  the  said  judgments  thereon,  and 
praying  for  an  accounting  if  there  is  more  than  one  judgment  and  the  bill 
does  not  declare  that  it  has  truly  recited  all  of  the  lietis)P 

1.  Fjr§i«ta.  —  Code  (1887),  §  3571  et  §  3571;  W.  Va.  Code  (1891),  c.  139 
seq.     See  also,  generally,   supra,    note    §  7. 

2,  p.  529.  6.  If  there  are  several  jndnnents,  in- 

2.  In  the  name  of  all  lien  creditors,  stead  of  the  clause  within  [  J  insert  the 
where  there  is  more  than  one  judg-  following:  "  That  upon  this  realty  your 
ment  against  debtor.  Barton's  Ch.  Pr.  said  orator's  judgment  and  the  said 
1164.  judgments  hereinbefore  mentioned («/^- 

3.  In  the  name  of  all  creditors,  when  scribing  Judgments)  are  a  lien  and  the 
debtor  is  dead.  Barton's  Ch.  Pr.  rents  and  profits  of  said  realty  will 
1164.  not  satisfy  the  said  judgment  in  five 

4.  This   clause   to    be   inserted  only  years." 

when  there  is  more  than  one  judgment  7.  Where  debtor  is  dead,  the  bill  must 

lien.                                  ,  aver  that  the  personalty  is  not  sufficient 

6.  Bents  and  Profits.  —  If  it   appears  to  pay  all  debts,  and  the  prayer  must  be 

that  the  rents  and  profits  will  not  satisfy  for  the  application  first  of  such  person- 

the   judgment  in  five  years,  the  court  alty  as  there  may  be.     Barton's  Ch.  Pr.^ 

will  decree  the  sale.     Va.  Code  (1887),  1164. 
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Form  No.  13  147.' 
(Precedent  in  Davis  v.  Landcraft,  10  W.  Va.  722.)' 
To  the  Hon  Joseph  M.  McWhorther, 

Judge  of  the  Circuit  Court  of  Monroe  County: 

The  bill  of  complaint  of  your  orators,  fames  H.  Gardner  and 
Ambrose  Carlton,  survivors  of  themselves  and  William  H.  Hubbard, 
late  merchants  and  partners  in  trade  under  the  firm  name  of  Gardner, 
Carlton  6^  Co.,  respectfully  represents  that  on  the  21st  day  of  May, 
iS69,  the  said  Gardner,  Carlton  (Sr*  Co.  recovered  judgment  in  the 
circuit  court  of  Monroe  county,  against  G.  C.  Landcraft,  alias  Grandi- 
son  C.  Landcraft,  for  the  sum  of  %Jf.76.78,  with  interest  thereon  from 

the  30th  day  of  November,    iS59,  until  paid,   and  $ ,  costs  of 

suit,  as  appears  from  a  transcript  from  the  records  of  said  court, 
herewith  filed,  marked  A,  and  prayed  to  be  taken  as  part  of  this 
bill;  that  execution  on  said  judgment  was  at  the  time  stayed  by  the 
court  until  its  further  orders,  as  likewise  appears  from  said  transcript, 
under  the  provisions,  as  your  orators  allege,  of  an  act  of  the  Legis- 
lature of  West  Virginia,  passed  February  27,  1867,  entitled  "an  act 
staying  the  collection  of  certain  debts;"  that  your  orators  caused 
said  judgment  to  be  docketed  on  the  judgment  lien  docket  in  the 

recorder's  office  of  said  county,  on  the day  of ,  187-, 

pursuant  to  law,  as  will  appear  by  a  transcript  from  the  same  marked 

£,  and  herewith  filed  as  a  part  of  this  bill;  that  on  the day  of 

,  18 — ,  the  act  aforesaid  having  been  in  the  meanwhile  repealed 

by  the  Legislature  aforesaid,  the  order  staying  execution  on  said 
judgment  was  revoked  and  set  aside,  and  an  execution  awarded 
thereon,  which  execution  went  into  the  hands  of  the  proper  officer, 
and  was  by  him  returned  wholly  unsatisfied;  copies  of  said  order  and 
of  said  execution,  with  the  return  thereon,  are  herewith  filed,  marked  • 
respectively  C  and  L>,  and  prayed  to  be  taken  and  read  as  part  of 
said  bill. 

Your  orators  further  represent  that  at  the  time  of  the  rendition 
and  docketing  of  said  judgment  as  aforesaid,  the  said  Grandison  C. 
Landcraft  was  the  beneficial  owner  of  valuable  real  estate  lying  in 
the  county  of  Monroe,  upon  which  their  said  judgment  is  a  lien,  and 
which  they  are  entitled  to  have  subjected  to  sale  in  satisfaction  of 
the  same;  that  the  said  real  estate  consists  of  two  tracts  of  land,  the 
one  containing  ahout  one  hundred  and  forty-nine  acres,  known  as  the 
^^ Pack's  Ferry  Place,"  and  the  other  adjoining  the  first,  containing 
about  two  hundred  and  seventy  acres,  and  known  as  the  "  Boardman 
land; "  and  these  lands  were  on  the  7th  day  of  September,  i858,  con- 
veyed in  trust  to  secure  y^i-.  LL.  Alexander  the  sum  of  %l,IfiO.OO, 
due  by  note  of  said  date,  which  will  appear  by  copy  of  the  deed 
herewith  filed,  marked  F,  and  prayed  to  be  taken  as  a  part  of  this 
bill;  that  the  whole  or  greater  part  of  this  debt  thus  secured  has 
been  paid,  as  your  orators  are  informed,  by  foseph  N.  Haynes,  the 
son-in-law  of  said  Landcraft,  but  whether   as    the   mere   agent   of 

1.  West  Virginia.  —  Code  (1891),  c.  2.  In  this  case  a  bill  to  set  aside  a 
I39t  §  7-  See  also,  generally,  supra,  decree  for  the  sale  of  the  land  to  en- 
note  2,  p.  529;  and  Form  No.  13146  and  force  the  lien  of  the  judgment  was  dis- 
notes  thereto.  missed. 
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said  Landcra/t,  or  with  funds  loaned  by  the  said  Landcraft  for  the 
purpose,  or  whether  he  has  purchased  said  note  with  his  own  funds 
and  taken  an  assignment  of  the  same,  your  orators  do  not  know,  but 
as  to  which,  with  all  matters  touching  the  same,  they  pray  for  a  full 
discovery. 

Your  orators  are  informed,  moreover,  that  since  the  lien  on  their 
judgment  attached  to  said  lands,  the  said  Haynes  has  purchased,  or 
professes  to  have  purchased,  a  part  or  the  whole  of  the  same ;  but 
they  allege  that  no  deed  for  the  same  has  ever  been  entered  of  record, 
and  if  any  such  sale  has  ever  been  made,  it  is  fraudulent  and  void  as 
to  them.  They  moreover  allege  that  even  if  the  said  Haynes  is  the 
assignee  of  the  said  note  aforesaid,  and  entitled  to  subrogation  to  the 
rights  of  the  trust  creditor,  the  lands  are  amply  sufficient  to  satisfy 
the  trust  debt  and  your  orators'  judgment  also.  The  said  William 
H.  Hubbard  has  departed  this  life  since  the  rendition  of  the  judgment 
aforesaid,  and  the  right  to  enforce  the  same  survives  to  your  orators. 
The  said  James  H.  Alexander  has  also  departed  this  life,  and  Allen  T. 
Caperton  has  qualified  as  his  administrator. 

In  tender  consideration  of  the  premises,  and  forasmuch  as  your 
orators  are  remediless  save  in  the  court  of  equity,  they  pray  that  the 
said  Grandison  C.  Landcraft,  George  W.  Hutchinson,  Joseph  N.  Haynes 
and  Allen  T.  Caperton,  administrator  oi  James  H.  Alexander,  deceased, 
may  be  made  parties  defendant  to  this  bill  and  required  to  answer  the 
same  fully;  that  the  lands  aforesaid,  or  so  much  thereof  as  may  be 
necessary,  may  be  sold  in  satisfaction  of  your  orators'  judgment, 
interest  and  costs  aforesaid,  and  the  costs  of  this  suit,  and  that  they 
may  have  all  such  other,  further  and  complete  relief  as  comports 
with  equity  and  good  conscience,  and  is  applicable  to  their  case.  May 
the  state's  spa.  issue,  and  as  in  duty  bound  they  will  ever  pray. 
(^Concluding  as  in  Form  No.  Jf283  ) 

3.  Answer  to  Bill. 

Form  No.  1 3  i  4  8 .' 

(Precedent  in  Snyder  v.  Martin,  17  W.  Va.  280.) 
[State  of  West  Virginia,  )  j^  ^^^  ^.^^^.^  ^^^^^ 
County  of  Greenbrier.   \ 
Obediah  C.  Martin,  Ann  E.  Buster,  in  their  own  rights, " 
and  Obediah  C.  Martin,  Ann  E.  Buster  and  Alexis 
M.  Buster,  as  executors  of  George  W.  Buster,  deceased, 
Charles  B.  Buster,  Lucy  Buster,  Isaac  C.  Miller^  and 
Catharine  Miller,  his  wife,  William  E.  Holland  and 
Virginia  E.  Holland,  his  wife,  Emaline  S.  Martin, 
Martha  A.  Martin,  Thomas  W.  Martin,  Ballard  S. 
Martin,   Bolivctr   E.    Martin   and    Willis    Tincher, 
defendants, 

ads. 
A.  C  Snyder,  plaintiff. ]2 

1.  A  decree  was  entered  in  this  case        2.  The  matter  enclosed  by   [  ]  will 
dismissing  the  bill  to  which  this  answer     not  be  found  in  the  reported  case, 
was  filed. 
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The  joint  answer  of  Ann  E.  Buster  and  A.  M.  Buster.,  in  their  own 
right  and  as  administrators  of  George  W.  Buster^  deceased,  Charles 

B.  Buster  and  Lucy  Buster  to  a  bill  of  complaint  filed  against  them 
and  others  in  the  circuit  court  of  Greenbrier  county  by  A.  C. 
Snyder. 

These  respondents,  reserving  to  themselves  the  benefit  of  all 
proper  exceptions  to  the  plaintiff's  bill,  for  answer  thereto,  or  to  so 
much  thereof  as  they  are  advised  it  is  material  for  them  to  answer 
unto,  answer  and  say,  that  as  to  the  one  hundred  acres  of  land  in  the 
bill  mentipned,  it  is  true  that  it  was  conveyed  hy  Joseph  Martin  to 
said  O.  C.  and  C.  B.  Martin,  sons  of  sa.\6.  Joseph  Martin,  by  deed 
dated  December  20,  iS^S,  but  it  is  true  also,  that  said  Joseph  Martin 
and  wife  in  the  month  oiMarch,  i861,  institutedtheirsuit  in  chancery 
against  the  said  O.  C.  Martin  and  the  administrator  and  heirs  of  said 

C.  B.  [Martin],  he  being  dead,  for  the  purpose  of  having  said  deed  set 
aside,  cancelled  and  annulled;  that  said  suit  was  prosecuted,  and  on 

the day  of ,  i8 — ,  a  decree  was  rendered  by  the  circuit 

court  of  Greenbrier  county,  by  which  said  deed  of  December  20,  1S4B, 
and  another  deed  of  the  9th  of  January,  iS^P,  between  the  same 
parties,  was  set  aside,  rescinded  and  annulled,  and  thus  the  title  to 
all  the  lands  mentioned  in  said  two  deeds  became  revested  in  said 
Joseph  Martin;  that  this  decree  was  entered  long  before  the  plaintiff 
obtained  his  judgment  against  said  O.  C.  Martin. 

Further  answering,  respondents  say  that  in  the  year  iZ50  or  iZ51, 
George  W.  Buster,  the  husband  of  respondent,  Ann  E.,  and  the  father 
of  respondents,  A.  M.,  C.  B.  and  Lucy  Buster,  purchased  the  one 
hundred  acres  of  land  aforesaid  from  said  Joseph  Martin,  paid  the 
full  amount  of  the  purchase-money  at  the  time  of  the  purchase,  was 
placed  at  once  in  possession  of  said  land,  which  possession  said 
George  W.  Buster  and  those  claiming  under  him  have  held  peaceably 
from  that  day  to  this;  that  this  purchase  was  made  with  the  full 
knowledge  and  consent  of  said  O.  C.  and  C.  B.  Martin,  who  in  fact 
united  in  said  sale;  that  your  respondents  cannot  state  whether  there 
was  any  written  contract  or  title-bond  between  the  said  Joseph  Martin 
and  said  George  W.  Buster,  or  not,  but  they  believe  and  aver  that 
there  was  not,  but  on  the  contrary  that  the  land  was  bought  by  parol 
contract,  the  purchase-money  paid  and  possession  given  at  the  time 
of  the  purchase.  Having  fully  answered,  they  pray  that  they  may 
be  hence  dismissed  with  their  costs.' 

\Ann  E.  Buster. 

A.  M.  Buster. 

Ann  E.  Buster, 
as  administratrix  of  George  W.  Buster,  deceased. 

A.  M.  Buster, 
as  administrator  of  George  W.  Buster,  deceased. 

Charles  B.  Buster. 

Lucy  Buster. 
Jeremiah  Mason,  p.  d.]^ 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 

583  Volume  11. 


13149.  LIENS.  13149. 

4.  Order  or  Decree  Appointing  Commissioner.^ 

Form  No.  13  149.* 
John  Doe     ) 

against       >  In  Chancery. 
Richard  Roe.  ) 

This  cause  came  on  this  day  further  to  be  heard  upon  the  papers 
in  the  whole  record,  which  were  formerly  read  to  the  court. 

On  consideration  thereof,  it  is  ordered,  adjudged  and  decreed  by 
the  court,  that  the  said  Richard  Roe  pay,  within  thirty  days,  to  the 
said  John  Doe,  the  sum  of  one  hundred  and  ten  dollars,  with  interest 
thereon,  from  \.\i&  first  iiiSiy  -oi  January,  iS99,  to  the  time  of  payment, 
and  the  costs  of  this  case;  that  unless  the  said  sum  is  so  paid,  with 
interest  and  costs,  within  the  thirty  days  specified,  IVilliam  West,  who 
is  hereby  appointed  special  commissioner  ^  for  that  purpose,  shall,  as 
such  commissioner,  after  having  advertised  the  time,  terms  and 
place  of  sale  for  three  weeks  successively,  in  one  of  the  newspapers 
printed  in  Albemarle  county,  proceed  to  sell  and  expose  for  sale,  on 
the  premises,  at  public  auction,  to  the  highest  bidder,  the  followihg 
described  realty,  to  wit:  {accurately  describing  realty).  Said  sale  is  to 
be  made  i^n  the  following  terms,  to  wit:  {inserting  terms').^  Out  of 
the  proceeds  of  said  sale,  the  said  commissioner,  after  paying  the 
costs  and  expenses  attending  the  same,  shall  deposit  the  remainder 
of  the  cash  payment  made  by  the  purchaser,  in  one  of  the  banks  of 
the  city  of  Charlottesville,  and  file  among  the  papers  of  this  court  a 
certificate  of  such  deposit,  and  return,  with  his  report  of  his  actions 
under  this  decree,  the  bonds  given  to  him  by  the  purchaser  for  the 
deferred  payments  of  the  purchase  money.  ^ 

1.  Precedent.  —  Order  appointing  com-  the  place  of  sale  be  out  of  his  county 
missioner  in  proceeding  to  enforce  judg-  or  corporation,  in  which  case  the  sale 
ment  lien  is  set  out  in  full  in  Marling  shall  be  by  the  sheriff  of  the  county 
V.  Robrecht,  13  W.  Va.  440.  See  also  wherein  the  place  of  sale  is,  or,  if  the 
infra.  Form  No.  13 156.  place  be  in  a  corporation,  by  the  ser- 

2.  Virginia.  —  Code  (1887),  §  3397  et  geant  thereof,  or  the  sheriff  of  the 
seq.  county  including  such  corporation,  as 

West  Virginia. — Code  (1891,)  c.  132,  the    court   may   direct.      Any   sheriff, 

§  \  et  seq.  sergeant,    or    other    officeri     receiving 

3.  A  court  of  equity  may  appoint  a  money  under  any  order  or  decree,  shall 
commissioner  to  execute  a  deed,  and  pay  the  same  as  the  court  may  order; 
such  deed  shall  pass  the  title  as  fully  as  and  if  he  fail  so  to  do,  he  and  the  sure- 
that  of  the  owner  himself  could  have  ties  in  his  oflScial  bond  shall  be  liable 
done.  Va.  Code  (1887),  §3418;  W.  Va.  therefor.  Va.  Code  (1887),  §  3403. 
Code  (1891),  c.  132,  §  4.  But  this  sec-  In  West  Virginia,  the  sheriff  shall 
tion  does  not  affect  rights  of  infants,  make  the  sale  where  there  is  no  com- 
Va.  Code  (1887),  §  3424;  W.  Va.  Code  missioner.  W.  Va.  Code  (1891),  c.  132, 
(i8qi).  c.  132,  §  8.  §  2. 

An  owner  of  half  the  judgment,  to  sat-        4.  Termsof  Sale. —The  court  may  di- 

isfy  which  the  suit  is  brought  to  sell  rect  the  sale  to  be  for  cash,  or  on  such 

the   land,  is   incompetent   to   act  as  a  credit  and  terms  as  it  may  deem  best, 

commissioner  to  sell.     Etter  v.   Scott,  Va.  Code  (1887),  §  3397;  W.  Va.  Code 

90  Va.  762.  (1891),  c.  132,  §  I. 

Where  no  special  commissioner  is  ap-        5.  After  an  interlocutory  decree  of  sale, 

pointed   for    the   purpose,  a  decree   or  the  clerk  has  no  power  to  issue  an  exe- 

order  of  any  court  for  the  sale  of  prop-  cution,   without  order  of  the  judge  or 

erty  shall  be  executed  by  the  sheriff  or  court,  in  vacation.     Shackelford  v.  Ap- 

sergeant  who  attends  such  court,  unless  person.  6  Gratt.  (Va.)  451. 
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Before  proceeding  to  act  as  such  commissioner,  the  said  William 
West%\id\\  enter  into  bond,  in  the  penalty  of  one  thousand  dioWdiX^^  with 
good  and  approved  security,  in  the  clerk's  office  of  this  court.  Said 
bond  shall  be  payable  to  The  Commonwealth  of  Virginia,  conditioned 
for  the  faithful  performance  and  execution  by  him  of  all  his  duties, 
powers  and  authority  as  such  commissioner.  All  proceedings  by 
him  under  this  decree  the  said  commissioner  is  fully  to  report  from 
time  to  time  to  this  court. 

Form  No.  13150.* 
(Precedent  in  Davis  v.  Landcraft,  10  W.  Va.  725.)* 

[James  H.  Gardner  and  Ambrose  Carlton, " 

survivors  of  themselves  and  William  H. 

Hubbard,  late  merchants  and  partners  in 

trade  under  the  firm  name  of  Gardner, 

Carlton  ^  Co.,  complainants, 
against 
G.  C.  Landcraft,  alias  Grandison  C.  Land- 
craft,  defendant.  J  3 

This  cause  came  on  to  be  heard  this  22d  ddiy  oi  June,  i871,  on  the 
bill,  the  answer  of  all  the  defendants,  with  general  replications 
thereto,  and  the  exhibits  filed,  and  was  argued  by  counsel.  Upon 
-consideration  whereof,  and  it  appearing  to  the  court  that  the  defend- 
ant, Joseph  N.  Haynes,  has  paid  off  and  discharged  in  residue  of  the 
bonds  executed  by  the  defendant,  Landcraft,  to  the  late  James  H. 
Alexander,  after  deducting  the  amount  previously  paid  by  the  said 
Landcraft;  and  that  he  has  taken  an  assignment  of  said  bond,  and  is 
entitled  to  be  subrogated  to  all  the  rights  of  the  creditor,  including 
the  priority  of  lien  secured  by  the  trust  deed  in  the  bill  mentioned. 

And  it  further  appearing  to  the  court  that  the  sum  thus  paid  by  the 
said  Haynes  amounts,  as  of  this  date,  to  the  sum  of  %1,392.05,  it  is 
therefore,  adjudged,  ordered  and  decreed,  that  the  s>3i\6.  Joseph  N. 
Haynes  recover  of  the  said  Grandison  C.  Landcraft,  the  sum  of 
%1,392.05,  with  interest  from  this  date  until  paid.  And  it  also  appear- 
ing to  the  court  that  the  said  Landcraft  is  justly  indebted  to  the 
plaintififs,  James  H.  Gardner  and  Ambrose  Carlton,  survivors  of  them- 
selves and  William  H.  Hubbard,  late  partners  in  trade  under  the  firm 
name  of  Gardner,  Carlton  6^  Co.,  in  the  sum  of  %Jf.l6.'l[8,  with  interest 
thereon  from  the  30th  day  of  November,  iS59,  and  ^11.56,  for  which 
judgment  was  recovered  against  him  in  the  circuit  court  of  Monroe 
county,  on  the  ^Ist  day  of  May,  iS69,  which  said  judgment  is  a  lien 
upon  the  land  in  the  bill  and  proceedings  mentioned,  which  it  is  the 
duty  of  this  court  to  enforce,  it  is  also  adjudged,  ordered  and  decreed 
that  the  said  plaintiffs  recover  of  the  said  Landcraft  the  sum  o 
%801.Jt9,  (the  amount  of  said  judgment  as  of  this  date,)  with  interest 
thereon  from  this  date  until  paid,  and  %11.56  costs,  and  the  cost  of 

1.  See  supra.  Form  No.  13149,  and  were  held  to  be  valid  against  a  bill  to 
notes  thereto.  set  aside  the  same  for  fraud. 

2.  The  proceedings  under  this  decree        3.  The    matter  enclosed   by  [  ]  will 

not  be  found  in  the  reported  case. 
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this  suit.  And  it  is  further  adjudged,  ordered  and  decreed,  that  if 
the  said  sums  of  money  aforesaid  be  not  paid  to  the  parties  entitled 
thereto,  within  thirty  days  from  this  date,  John  IV.  Harris,  who 
is  hereby  appointed  a  special  commissioner  for  the  purpose,  shall  pro- 
ceed to  sell  at  public  auction  on  the  premises,  to  the  highest  bidder,  so 
much  of  the  lands  in  the  bill  and  proceedings  mentioned  as  may  be 
necessary  to  satisfy  this  decree,  on  the  following  terms:  cash  as  to  so 
much  as  may  be  necessary  to  defray  the  costs  of  suit  and  expenses 
of  sale,  and  pay  off  and  discharge  the  debt  due  to  the  defendant, 
Haynes,  which  shall  be  paid  over  to  the  parties  entitled  thereto;  and 
as  to  the  residue  on  a  credit  of  six,  twelve  and  eighteen  months, 
taking  from  the  purchaser  bond,  with  approved  personal  security, 
for  the  deferred  installments,  and  retaining  a  lien  upon  the  land  as 
further  security;  the  said  commissioner  shall  retain  the  bonds  thus 
taken,  collect  the  same  as  they  may  respectively  fall  due,  and  out  of 
the  proceeds  thereof  pay  over  to  the  plaintiffs  the  amount  of  their 
debt,  interest  and  costs  as  aforesaid,  and  the  residue,  if  any,  to  the 
said  Landcraft;  but  it  is  further  adjudged,  ordered  and  decreed,  that 
before  making  the  sale,  the  said  commissioner  shall  advertise  time, 
place  and  terms  thereof,  for  four  successive  weeks,  in  the  '■''Monroe 
County  Register^'  a  newspaper  published  in  the  county  of  Monroe,  and 
post  notice  thereof,  for  the  same  time,  at  the  front  door  of  the  court 
house  of  said  county,  and  before  receiving  any  money  under  this 
decree,  execute  and  file  with  the  clerk  of  this  court  bond,  with  good 
personal  security,  to  be  approved  by  him,  in  the  penalty  of  $5,000.00^ 
and  conditioned  according  to  law. 

5.  Bond  of  Commissioner  to  Sell. 

Form  No.  13151.' 

{Commencing  with  the  obligation  clause  as  in  Form  No.  S7S3.) 
The  condition  of  the  above  obligation  is  such,  that  whereas  at  a 
term  of  the  Circuit  Court,  held  for  the  county  of  Albemarle,  on  the 
first  day  of  June,  i899,  in  a  certain  suit  in  chancery  then  pending  in  the 
said  court  between  John  Doe,  plaintiff,  and  Richard  Roe,  defendant,  a 
decree  was  entered  appointing  the  said  William  West  commissioner 
to  sell  the  following  described  real  estate  belonging  to  Richard  Roe: 
{Here  describe  same),  and  providing  that  before  undertaking  the 
duties  of  such  commissioner  he  should  enter  into  bond  in  the  penalty 
of  one  thousand  dollars,  with  good  and  approved  surety,  payable  to 

1.  No  commissioner  shall  assume  the  vertisement.     The   certificate   shall  be 

duties  of  his  office  without  first  giving  made  by  the  clerk  whenever  the  bond 

bond,  in  a  penalty  to  be  prescribed  by  has  been  given,  and  it  (or  a  copy)  shall 

the  court  or  judge,  sufficient  to  cover  be  returned  with  the  report  of  the  sale 

at  least  the   probable   amount   of   the  or  renting.     Va.  Code  (1887),  §§  3397, 

whole   purchase   money   or   rent,    and  3398. 

shall   have  obtained  from  the  clerk  a        Similar  provision,  W.  Va.  Code  (1891), 

certificate  that  the   bond   required   by  c.  132,  §  i. 

law  or  by  the  decree  or  order  has  been         The  bond  of  an  officer  so  appointed  by 

given,    which    certificate,    or    a    copy  a  court  in  Virginia  is  to  contain  waiver 

thereof,  shall  be  appended  to  the  ad-  of  exemptions.    Va.  Code  (1887),  §  177. 
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The  Commonwealth  of  Virginia,  and  conditioned  for  the  faithful  per- 
formance and  execution  by  him  of  all  his  duties,  powers  and  authority, 
as  such  commissioner;  now,  therefore,  if  the  said  William  West  shall 
faithfully  perform  and  execute  all  his  duties,  powers  and  authority 
as  such  commissioner,  and  shall  obey  all  the  orders  of  the  court 
in  the  exercise  thereof,  and  shall  keep  all  moneys  collected  by  him 
as  such  commissioner  safely,  and  pay  over  the  same  to  the  parties 
entitled  when  ordered  by  the  court,  and  shall  make  such  sales  and 
execute  such  conveyances  as  the  court  may  deem  proper,  then  the 
above  obligation  to  1)e  void,  otherwise  to  remain  in  full  force. 
{Signatures,  justification  and  approval  as  in  Form  No.  2738.^ 

6.  Notice  to  Lien-holders. 

Form  No.  13  152  .' 

(W.  Va.  Code  (1891),  c,  139,  §  7.) 
To  all  persons  holding  liens  by  judgment  or  otherwise,  on  the  real 
estate,  or  any  part  thereof,  of  Richard  Roe: 
In  pursuance  of  a  decree  of  the  Circuit  Court  of  Preston  county, 
made  in  a  cause  therein  pending,  to  subject  the  real  estate  of  the 
said  Richard  Roe  to  the  satisfaction  of  the  liens  thereon,  you  are 
hereby  required  to  present  all  claims  held  by  you  and  each  of  you 
against  the  said  Richard  Roe,  which  are  liens  on  his  real  estate,  or 
any  part  of  it,  for  adjudication  to  me,  at  my  office  in  the  county  (or 
city  or  town  or  village,  as  the  case  may  be)  of  Fairmount,  on  or 
before  \}cit  first  day  of  December,  a.  d.  \W9. 

Given  under  my  hand  \\\\%  first  day  of  November,  a.  d.  \Z99. 

Charles  Carroll,  Commissioner. 

7.  Commissioner's  Report. 

Form  No.  i  3  i  5  3 . 
(Precedent  in  Marling  v.  Robrecht,  13  W.  Va.  448.) 

\(^Title  of  cause  as  in  Form  No.  13150.) 

Report  of  Z.  S.  Jordan,  commissioner. 

Whereas,  on  the  twenty-sixth  day  of  December,  a.  d.  i875,  by  a  decree 
of  the  Mu7iicipal  Court  of  the  city  of  Wheeling,  in  the  state  of  West 
Virginia,  the  above  entitled  cause  was  referred  to  L.  S.  Jordan,  one 
of  the  commissioners  of  said  court,  to  ascertain  and  report,  said 
decree  reciting  as  follows:  (stating  the  substance  of  the  decree  of 
reference).^ 

Your  commissioner,  pursuant  to  the  requirements  of  said  decree, 
gave  notice  by  publication  once  per  week,  commencing  on  the  llth 
day  oi  January,  a.  d.  i877,  iox four  successive  weeks  in  the  "■Wheel- 
ing Daily  Register^'  a  newspaper  published  in  the  city  of  Wheeling, 
that  I  would,  on  the  8th  day  oi  February,  i877,  proceed  to  ascertain 
and  report  as  required  by  said  decree,  setting  forth  fully  the  same. 
A  copy  of  said  notice  is  herewith  filed  and  made  a  part  of  this  report. 

1.  West  Virginia.  —  Code  (1891),  c.  supplied  within  [  ]  will  not  be  found  in 
139.  P  7'  the  reported  case. 

2.  The  matter  enclosed  by  and  to  be 
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{Continuing,  the  material  parts  of  the  commissioner' s  report  were  as 
follo7vs:^ 

First.  The  real  estate,  owned  by  the  defendant,  John  Robrecht,  to 
be  the  property  known  as  the  '■''Keim  house"  {describing  its  bounda- 
ries, etc.^,  together  with  the  right  to  use  said  alley  on  the  east  side  of 
said  property  in  common  with  other  assignees  oi  James  and  James  R. 
Baker;  and  that  the  said  property  was  conveyed  to  John  Robrecht  by 
George  O.  Davenport,  commissioner,  on  the  7Mday  oi  June,  i875,  and 
the  deed  therefor  was  admitted  to  record  in  the  office  of  the  clerk  of 
the  county  court  of  Ohio  county,  West  Virginia,  on  the  7th  of  June, 
1 875. 

Second.  The  commissioner  reports,  the  following  are  the  liens  on 
the  said  real  estate,  and  in  the  order  of  their  priorities: 

I  St.  A  deed  of  trust  made  by  the  said  John  Robrecht  and  Catharine 
his  wife,  to  George  B.  Caldwell,  trustee,  in  trust  to  secure  the  Bank 
of  the  Ohio  Valley  the  payment  of  a  note  for  %12,000.00,  made  by  the 
said  John  Robrecht,  dated  June  the  3d,  \2)75,  and  payable  twelve 
months  after  date.  A.  copy  of  said  deed  of  trust  is  filed  with  com- 
plainant's bill,  and  marked  exhibit  "4."  Your  commissioner  reports, 
that  there  is  due  upon  the  note  secured  by  the  said  deed  of  trust  the 
principal  amount  of  ^12,000.00,  with  interest  from  February  6,  i877. 

2d.  Three  judgments  recovered  on  the  IJ^th  day  of  August^  i876, 
in  the  municipal  court  of  Wheeling  against  the  said  John  Robrecht. 

The  first  in  favor  oi  Frederick  Schenck,  for  the  sum  of  $303.60,  with 

interest  irom  August  H,  iS76,  to  ;  costs,  $11.70;  subject  to 

credit,  October  18,  i876,  oi  $38.29,  and  the  costs. 

The  second  in  favor  of  Otto  Hess,   for  the  sum  of  %301.60,  with 

interest  from  August  Uf.,  i876,  to ;  costs,  $11.70;  subject  to  a 

credit,  October  18,  \876',  of  $^8.29,  and  costs. 

The  third  in   favor  of  Schenck  &=  Zoeckler,  for   the  sum  of  $501.25, 

with  interest  from  August  IJf.,  i876,  to ;  costs,  $11.70;  subject 

to  a  credit,  October  18,  i876,  of  $6^.68,  and  costs. 

3d  A  judgment  recovered  against  the  said  John  Robrecht  by  Elijah 
Marling,  Sr.,  on  the  1st  day  September,  iS76,  in  the  municipal  court 
of  Wheeling,  for  the  sum  of  $501.75,  with  interest  from  September  1, 

i876,  to ;  costs,  ;  upon  said  judgment,  the  following 

payments  have  been  made:  October  18,  i876,  $64^.36;  (and  costs) 
January  6,  i877,$115.95-$180.31. 

4th,  A  judgment  recovered  against  the  said  John  Robrecht  by  Henry 
Schmulbach  ^  Co.,  in  the  county  court  of  Ohio  county,  on  the  18th  day 
of  September,  i876,  for  the  sum  of  $1,503,76,  with  interest  from  Sep- 
tember 18,  i876,  to ;  costs,  $32.00. 

5th.  A  judgmenfrecovered  against  the  said  John  Robrecht  by  Henry 
Schmulbach  on  the  18th  day  oi  December,  \876,  in  municipal  court  of 
Wheeling,  for  the  sum  of  $Ji.l6. 75,  with  interest  from  December  18, 
i876,  to ;  costs,  $17.05. 

6th.  A  judgment  recovered  against  the  said  John  Robrecht  by  C 
E.  Irwin  before  Justice  William  H.  Caldwell,  of  Ohio  county,  on  the 
6th  day  of  February,  i877,  for  the  sum  of  $21.71,  with  interest  from 
February  6,  x876,  to ;  costs,  $3.30. 

This  report  was  completed  on  the  8ih  day  of  February,  i877,  and 
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remained  in  my  office  for  inspection  for  more  than  ten  days,  or  up  to 
the  time  of  filing. 

[Dated  this  twenty-third  day  of  February,  a.  d.  i877. 

L.  S.  Jordan,  Commissioner.]^ 

8.  Exceptions  to  Commissioner's  Report. 

Form  No.  i  3  i  5  4 . 
^Precedent  in  Marling  v.  Robrecht,  13  W.  Va.  456.) 

[(  Title  of  court  and  cause  as  in  Form  No.  13150. ) 

Exceptions  of  the  defendant,  John  Robrecht,  to  the  report  of  the 
commissioner's  sale  J.  ^ 

John  Robrecht  here  comes  into  court  and  excepts  to  the  report  of 
sale,  as  well  as  to  the  sale  made  of  his  property  known  as  the  "  Cen- 
tral Hotel,''  in  the  city  of  Wheeling,  by  commissioners  appointed  in 
the  above  named  cause,  which  sale  was  made  on  16th  day  oi  June, 
1 877,  to  one  Henry  Schmulbach  at  the  price  of  %16,000.00  upon  the 
terms  named  in  the  decree  of  sale  rendered  in  said  cause: 

Because  the  property  is  worth  a  large  sum  of  money  over  and 
above  the  said  amount  of  sale,  much  more  than  will  pay  all  the  debts 
mentioned  in  this  cause. 

Because  the  said  amount  of  %16,000.00  is  an  inadequate  price  and 
greatly  below  the  amount  necessary, to  pay  the  amount  referred  to  in 
said  decree  of  sale;  and  because  if  said  sale  is  confirmed,  it  would  be 
a  sacrifice  of  said  property. 

And  in  support  of  these  exceptions  he  files  herewith  the  affidavits 
of  various  good  and  substantial  citizens  taken  before  John  Walton,  a 
notary  public  in  and  for  the  county  of  Ohio,  marked  "^"  and  made 
hereby  part  hereof,  and  also  files  herewith  his  own  affidavit  as  part 
hereof  marked  "^."  He  further  excepts  to  said  sale,  and  objects  to 
the  confirmation  thereof,  and  insists  that  it  should  not  be  confirmed, 
because  of  errors  appearing  in  the  record  and  proceedings  in  the  said 
cause,  for  which  errors  he  claims,  the  Coxxrt  of  Appeals  might  and 
would  reverse  the  decree  of  sale  rendered  in  said  cause,  which  errors 
are  more  particularly  pointed  out  in  his  answer  filed  in  this  cause  at 
the  present  term  of  the  court,  as  well  as  in  a  notice  of  a  motion  made 
before  the  judge  of  this  court  in  vacation  on  the  16th  oi  June,  i877, 
which  answer  and  notice  are  here  specially  referred  to  as  showing 
said  errors,  and  he  asks  that  so  far  as  necessary  they  may  be  consid- 
ered as  here  again  repeated.  He  further  states  that  if  said  sale  is 
confirmed,  he  will  be  much  prejudiced  thereby. 

John  Robrecht,  By  Counsel. 

June  Term,  i877. 

9.  Decree. 

a.  Dismissing  Bill. 

Form  No.  13155.* 
(Precedent  in  Snyder  v.  Martin,  17  W.  Va.  281.) 

1.  The  matter  enclosed  by  and  to  be        2.  This  decree  was  affirmed  on  ap- 
supplied  within  [  ]  will  not  be  found  in     peal, 
the  reported  case. 
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[{Tit  U  of  cause  as  in  Form  No.  ISHS.^Y 

This  cause  having  been  set  down  for  hearing  by  the  .plaintiff  upon 
the  bill,  the  joint  answer  of  Ann  E.  Buster  and  others,  the  answer  of 
the  infant  defendants  by  their  guardian  ad  litem,  exhibits  filed  by 
plaintiff,  and  the  cause  coming  on  to  be  heard  on  the  motion  of  the 
plaintiff  upon  the  bill,  the  joint  answer  of  Ann  E.  Buster  and  others, 
the  answer  of  the  infant  defendants  by  their  guardian  ad  litem,  the 
bill  taken  for  confessed  as  to  the  other  defendants,  who  still  fail  to 
appear  and  answer,  though  regularly  served  with  process,  and  was 
argued  by  counsel.  And  the  court  being  of  the  opinion  that  the  bill 
should  be  dismissed,  directed  a  decree  to  be  entered  dismissing  the 
same.  Thereupon  the  plaintiff  moved  the  court,  as  a  matter  of 
right,  to  permit  him  to  reply  generally  to  the  answer  of  Ann  E.  Bus- 
ter and  others,  which  motion  was  refused  and  overruled.  On  con- 
sideration of  all  of  which  it  is  adjudged,  ordered  and  decreed,  that  the 
plaintiff's  bill  be  dismissed,  and  that  the  defendants,  Ann  E.  Buster^ 
Alex.  M.  Buster.,  C.  B.  Buster  and  Lucy  Buster^  recover  from  the 
plaintiff  their  costs  in  this  suit  expended. 

b.  For  Sale.* 

Form  No.  13156.* 

(Precedent  in  Preston  v,  Aston,  85  Va.  109.)* 
\W.  B.   Aston,  administrator'\ 

of  A.  W.  Aston.,  deceased.,     j 

against  V 

H.  S.  Preston,  S.  N.  Honaker,  j 

and  Bank  of  Abingdon.^     J 

These  causes  came  on  this  day  to  be  heard  upon  the  papers  for- 
merly read,  the  report  of  L.  T.  Cosby,  commissioner,  filed  December 
12th,  id>84,  the  exceptions  thereto,  and  were  argued  by  counsel.  On 
consideration  whereof,  the  court  is  of  opinion  that  said  exceptions 
are  not  well  taken,  and  doth  overrule  the  same  and  hereby  confirms 
said  report;  and  doth  further  order  that  the  several  decrees  for  rent- 
ing passed  in  these  several  causes  be  set  aside.  And  it  further  ap- 
pearing to  the  court  that  the  real  estate  of  defendant,  Jf.  S.  Preston, 
will  not  rent  for  a  sufficient  sum  in  Jive  years  to  discharge  his  in- 
debtedness, as  ascertained  by  said  report  of  December  12th,  i85^  it  is 
therefore  adjudged,  ordered  and  decreed  that  unless  said  H.  S.  Pres- 
ton, or  some  one  for  him,  come  forward  within  sixty  days  from  date 
of  this  decree  and  pay  off  said  indebtedness  and  the  unpaid  costs  of 
these  suits,  then  Milton  White,  Jr.,  and  M.  H.  Honaker,  who  are 
hereby  appointed  commissioners  for  the  purpose,  after  advertising 
for  four  weeks,  by  a  notice  posted  at  the  front  door  of  the  court- 

1.  The  matter  enclosed  by  and  to  be  3.  Virginia.  —  Code  (1887),  §  3572  et 
supplied  within  [  ]  will  not  be  found  in     seq. 

the  reported  case.  West  Virginia.  -^CoA^  (1891),  c.  132, 

2.  Precedents.  —  See     Beard     v.     At-    %  i  ef  seq. 

buckle,  13  W.  Va.  732;  Marling  v.  Ro-        4.  It  was  held  that  this  decree  was 
brecht,  13  W.  Va.  440.     See  also  supra,    proper  and  roust  be  affirmed. 
Forms  Nos.  13149,  13150. 
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house^  the  time,  terms  and  place  of  sale,  shall  proceed  to  sell  at  pub- 
lic outcry  on  some  court  day  in  front  of  the  court-house,  to  the 
highest  bidder,  the  eight  and  one- half  diZxt.  tract  of  land  adjoining  the 
lands  of  R.  Ella  Eindley,  and  the  house  and  lot  on  Main  street,  in 
Abingdon,  if  necessary  to  pay  the  judgments,  interest  and  costs,  as 
mentioned  in  said  report  of  December  12th,  i8<?4>  and  the  unpaid 
costs  of  these  suits  and  sale,  with  the  privilege  to  said  Preston  to 
designate  to  said  commissioners  the  order  in  which  said  property 
shall  be  sold;  and  if  there  are  any  other  parcels  of  property  which 
were  not  brought  to  the  attention  of  Commissioner  Cosby,  and  which 
are  not  reported  as  has  been  suggested  by  defendant's  counsel,  with 
the  additional  privilege  to  said  H.  S.  Preston  to  bring  them  to  the 
notice  of  the  commissioners  to  sell,  but  said  last  mentioned  privilege 
must  be  exercised  before  notice  for  sale.  Said  commissioners  shall 
make  said  sales  upon  the  following  terms:  Cash  in  hand  sufficient  to 
pay  the  unpaid  costs  of  these  suits  and  sale,  and  the  balance  upon  a 
credit  of  six,  twelve  and  eighteen  months,  the  purchaser  being  required 
to  execute  bonds  for  deferred  payments,  bearing  interest  from  day 
of  sale,  with  good  personal  security.  Said  commissioners  shall  re- 
port their  action  to  court.  Said  commissioners,  before  making  sale 
under  this  decree,  shall  execute  a  bond  in  the  penalty  of  %7,000,  con- 
ditioned as  the  law  directs.     And  these  causes  are  continued. 

e.  Conflrming  Sale. 

Form  No.  13157.' 
(Precedent  in  Davis  v.  Landcraft,  10  W.  Va.  726.) 

K  Title  of  cause  as  in  Form  No.  13150.)]'^ 

This  cause  came  on  to  be  again  heard  this  14th  day  of  May,  iS7S, 
upon  the  papers  formerly  read,  the  transcript  of  the  decree  therein 
rendered  by  the  Court  of  Appeals,  and  the  report  of  special  commis- 
sioner John  W.  Harris,  appointed  to  make  sale  of  the  lands  in  the 
bill  and  proceedings  mentioned,  to  which  report  there  are  no  excep- 
tions, and  was  argued  by  counsel.  Upon  consideration  whereof,  and 
it  appearing  to  the  court  that  said  commissioner  has,  by  consent  of 
all  the  parties  in  interest,  which  consent  is  shown  by  papers  A  and  B 
filed  with  the  report  of  said  commissioner,  the  execution  of  which  by 
the  defendants,  G.  C.  Landcraft  and  J.  N.  Haynes,  respectively,  was 
duly  proved  in  open  court,  made  private  sale  of  said  lands  instead  of 
selling  at  public  auction  as  directed  by  the  previous  decree  in  the 
cause,  the  defendant,  Joseph  N.  Haynes,  becoming  the  purchaser  of 
said  lands  at  the  sum  of  %2,610.14,  of  which  he  paid  in  cash  %161.69, 
the  costs  of  suit  and  expenses  of  sale,  and  for  a  part  of  the  residue, 
viz:  the  sum  of  $898.57,  the  amount  due  the  plaintiffs,  has  executed 
his  three  bonds  of  $299.52  1-3,  with  G.  W.  Haynes  as  his  surety,  pay- 
able respectively  in  six,  twelve dinA  eighteen  months  afterdate,  of  May 

1.  The  proceedings  in  this  case  were  West  Virginia.  —  Code  (i8qi),  c.  132. 
held  to  be  valid  against  a  bill  to  set  2.  The  matter  to  be  supplied  within 
aside  the  same  for  fraud.     See  [  ]  will  not  be  found  in  the  reported 

Virginia.  —  Code  (1887),  §  3572.  case. 
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i5,  1 875;  and  it  further  appearing  to  the  court  that  the  residue  of  said 
purchase  money,  viz:  $1,549.88,  is  the  sum  due  from  the  defendant, 
Landcraft,  to  the  said  purchaser,  for  which  a  decree  heretofore 
rendered  in  this  cause,  which  debt  has  been  thus  satisfied,  it  is,  there- 
fore, adjudged,  ordered  and  decreed  that  said  report  of  sale  be,  and 
the  same  are  hereby  approved  and  confirmed;  that  said  commissioner 
retain  in  his  possession  the  sale  bonds  aforesaid,  collect  the  same  as 
they  may  respectively  become  due,  and  pay  over  the  proceeds  to  the 
plaintiffs  in  this  cause,  and  that  when  the  said  sale  bonds  have  been 
wholly  paid,  execute  and  deliver  to  the  Said  purchaser  a  deed  with 
special  warranty,  for  said  lands,  for  which  said  deed  shall  be  entitled 
to  demand  and  receive  of  the  purchaser  a  fee  of  %5.00. 


LIFE   INSURANCE. 

See  the  title  INSURANCE,  vol.  lo,  p.  254. 
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CROSS-REFERENCES. 

See  also  the  title  ELEVA  TED  RAILROADS,  vol.  7,  p.  443. 

ACTION  FOR  DAMAGES  FOR  OBSTRUCTING  ANCIENT  WINDOWS. 

Form  No.  13158.' 

(Commencing  as  in  Form  No.  6936)  of  a  plea  of  trespass  on  the 
case;  and  thereupon  the  ^zXCn  John  Doe,  hy  Jeremiah  Mason,  his 
attorney,  complains  for  that  whereas  the  said  John  Doe,  before  and 
at  the  time  of  the  committing  of  the  grievance  hereinafter  next 
mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is,  law- 
fully possessed^  of  a  certain  messuage  or  dwelling-house  with  the 
appurtenances,  situate  and  belonging  at  (Here  describe),  in  which 
said  messuage  or  dwelling-house,  during  all  the  time  aforesaid,  there 
were,  and  still  of  right  ought  to  be,*  divers,  to  wit,  two  ancient* 
windows  through  which  the  light  and  air,  during  all  the  time  afore- 
said, ought  to  have  entered,  and  still  of  right  ought  to  enter  into  the 
said  messuage  or  dwelling-house,  for  the  convenient  and  wholesome 
use,  occupation  and  enjoyment  thereof.  Yet  the  said  Richard  Roe, 
well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  the  said  John  Doe  and  to  deprive  him  of 
the  use,  benefit  and  enjoyment  of  the  said  windows,  and  to  annoy 
and  incommode  him  in  the  use,  possession  and  enjoyment  of  the  said 

1.  Delaware  is  the  only  state  in  which  demurrable.  2  Chit.  PI.  (3d  Am.  from 
the  English  doctrine  of  a  prescriptive  2d  Lond.  ed.)  278,  note  i  {citing  2  Ld. 
right  to  light  and  air  has  been  adopted  Raym.  1228;  Salk.  365).  And  it  must 
and  still  prevails.  Jones  on  Ease-  be  proved  as  stated.  2  Saund.  2o6fl, 
ments,  §  573.     In  Delaware,  the  right  note  22,  207^,  note  24. 

has   been    recognized    in   Clawson    v.  4.  Plaintiff's  Bight.  —  This  is  a  suffi- 

Primrose,   4  Del.  Ch.  643;    Hulley   v.  cient    statement    of    plaintiff's     right. 

Security  Trust,  etc.,  Co.,  5  Del.  Ch.  578.  Villers  v.  Ball,  i   Show.  7.     See  also  2 

2.  This   form    is   adapted   from   the  Saunds.  113^. 

form  in   2  Chit.   PI.  (3d  Am.  from   2d  8.  Ancient.  —  It    is    usual    to    insert 

Lond.  ed.)  378.     See  also  similar  forms  the  word    "ancient,"  but   this   is   ury 

in  8  Wentw.  PI.  548,  574.  necessary.     2  Chit.   PI.  (3d  Am.  from 

3.  Plaintiff's  Title.  —  Possession  in  2d  Lond.  ed.)  279,  note  1;  Villers  z*.  Ball, 
fact  is  sufficient  and  the  term  lawful  i  Show.  7,  in  which  case  the  declara- 
is  unnecessary.  2  Chit.  PI.  (3d  Am.  tion  was  held  sufficient,  although  it  did 
from  2d  Lond.  ed.)  278,  note  i.  And  it  not  say  "  time  out  of  mind,"  nor  de- 
is  improper  to  declare  on  a  seisin  in  scribe  the  windows  as  "ancient." 
fee  or  otherwise  to  state  plaintiff's  title.  Twenty  years  of  uninterrupted  use  of 
2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  the  windows  is  sufficient.  Daniel  v. 
278,  note  i  (citing  2  Saund.  113a,  note  i).  Nor^th,  11  East  372;  Reed  v.  Brookman. 
If  a  title  be  stated,  and  it  appear  to  3  T.  R.  151;  Bealey  v.  Shaw,  6  East 
be  insufficient,  the  declaration  will  be  208.    See  also  2  Saund.  175,  note  2. 

543  Volume  ii. 


13168.  LIGHT  AND  AIR.  13158. 

messuage  or  dwelling-house,  with  the  appurtenances,  heretofore,  to 
wit,  on  the  tenth  day  of  May^  a.  d.  i8P9,^  wrongfully  and  injuriously 
erected  and  raised,  and  caused  and  procured  to  be  erected  and 
raised,  a  certain  wall  and  building,^  near  to  the  said  windows,  and 
wrongfully  and  injuriously  kept  and  continued  the  said  wall  and 
building  so  erected  and  made,  for  a  long  space  of  time,  to  wit,  from 
the  day  and  year  aforesaid,  hitherto."*  By  means  of  which  said 
premises  the  said  messuage  or  dwelling-house,  with  the  appurte- 
nances, during  all  the  time  aforesaid,  was,  and  still  is,  greatly 
darkened,  and  the  light  and  air  were  and  are  hindered  and  pre- 
vented from  coming  and  entering  into  and  through  the  said  windows 
into  the  said  messuage  or  dwelling-house,  and  the  same  hath  thereby 
been  rendered  and  is  close,  uncomfortable,  unwholesome,  and  unfit 
for  habitation,  and  the  said  John  Doe  hath  thereby  been  and  still  is 
greatly  annoyed  and  incommoded  in  the  use,  possession  and  enjoy- 
ment of  his  said  messuage  or  dwelling-house,  with  the  appurtenances. 
And  also  by  means  of  the  premises,  he,  the  said  John  Doe,  hath  been 
forced  and  obliged,  for  the  obtaining  light  in  his  said  messuage  or 
dwelling-house,  to  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
the  sum  of  twenty-five  dollars,  in  and  about  the  making  of  a  skylight 
therein,  to  wit,  at  the  city  of  Wilmington,  in  the  county  of  New 
Castle  aforesaid,  to  the  damage  of  the  said  John  Doe  {concluding  as  in 
Form  No. 6936). 

1.  The  day  is  not  material.  2  Chit.  London  a  person  may  build  upon  an 
PI.  (3d  Am.  from  2d  Lond.  ed.)  279,  ancient  foundation  against  the  light  of 
note  m  {citing  Cro.  Eliz.  191;  i  Saund.  another.  2  Chit.  PI.  (3d  Am.  from  2d 
24a).  Lond.  ed.)  279,  note  n. 

2.  Description  of  Obstmction,  —  It  is  not  8.  As  to  when  this  clause  is  proper, 
necessary  to  allege  that  the  building  see  2  Chit.  PL  (3d  Am.  from  2d  Lond. 
was  on  a  new  foundation;  though  in  ed.)  279,  note  o. 
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LIMITATION   OF  ACTIONS. 

See  the  title  STA  TUTE  OF  LIMIT  A  TIONS. 


LIS   PENDENS. 
I.  Notice  of  pendency  of  action,  546. 

1.   By  Party  to  Suit,  547, 

a.  In  General,  547. 

(i)  Plaintiff,  547. 
(2)  Defendant,  550. 

b.  In  Particular  Proceedings,  550. 

(i)  Attachment,  550. 

(2)  Ejectment,  550. 

(3)  Enforcement  of  Lien,  551. 

(a)  In  General,  551. 
(Ji)  Equitable  Lien,  552. 
(r)  Lien  on  Separate  Estate,  552. 
(^)  Mechanic  s  Lien,  553. 
(/?)  Mortgage  Lien,  554. 

(4)  Partition,  558. 

(5)  Setting  Aside  Conveyance,  559. 

(6)  Specific  Performance,  ^^<). 

(7)  Quieting  Title,  560. 

(a)  /«  General,  560. 
(/J)  And  to  Cancel  Deed,  560. 
».  -^  Levying  Officer,  561. 

II.  DIRECTION  TO  Clerk  to  Index  Notice,  562. 

III.  Certificate  of  record  of  Notice,  562. 

IV.  Cancellation  of  notice,  566. 

1.  Affidavit,  566. 

2.  Notice  of  Motion,  566. 

3.  Order  Directing  Clerk  to  Cancel,  567. 

V.  Affidavit  of  filing  Notice,  567. 
VI.  Action  for  malicious  fiung  for  Notice,  568. 
VII.  Lis  Pendens  as  a  Defense,  570. 

1.  Answer  or  Plea,  570. 

2.  Replication  or  Reply  to  Answer  or  Plea,  571. 

3.  Demurrer  to  Replication  or  Reply  to  Answer  or  Plea,  571. 
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CROSS-REFERENCES. 

J^or  Forms  of  Pleas  setting  up  a  Former  Suit  Pending,  see  the  titles 

ABATEMENT,     PLEAS    IN,    Form    No.    122    et    seq.; 

DEPOSITS,  vol.  6,  Form  No.  7407. 
For  Forms  of  Notices  of  Pendency  of  Attachment  Proceedings,  see  the 

title  ATTACHMENT,  ETC.,  vol.  2,  Form  No.  2845  et  seq. 
For  Forms  of  Demurrer  setting  up  a  Former  Action  Pending,  see  the 

title  DEMURRERS,  vol.  6,  p.  294. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  NOTICE  OF  PENDENCY  OF  ACTION.* 


1.  Statutory  provisions  relating  to  lis 
pendens  may  be  found  in  the  following 
states: 

California.  —  Code  Civ.  Proc.  (1897), 
§§  409.  755;  Pol.  Code  (1897),  §  983  et 
seq. 

Colorado.  —  Mills'  Anno.  Code  (1S96), 

§§  36,  277. 

Connecticut.— G^n.  Stat.  (1888),  §  947 
et  seq. 

Florida.— Rev.  Stat.  (1892),  §§  1220, 
1390. 

Georgia.  — 2  Code  (1895),  §  3936. 

Idaho.  —  Rev.    Stat.  (1887),    §§  4142, 

4563- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  30,  par.  115  ^/  seq. 

Indiana.  —  Horner's  Stat.  {1896),  §§ 
324-329,  766,  773,  775. 

Iowa.  —  Code  (1897),  §  3543  et  seq. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95,  § 
81. 

Massachusetts. — Stat.  (1892),  c.  289; 
Pub.  Stat.  (1882),  c.  126,  §  14. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
8980,  I  ion. 

Minnesota. —  Stat.  (1894),  §§  5818, 
5866,  6238. 

Mississippi.  —  Anno.  Code  (1892),  § 
2782  et  seq. 

Missouri. —  Rev.  Stat.  (1889),  §  6759. 

Montana.  —  Code  Civ.  Proc.  (1895), 
§§  634,  1346. 

Nebraska.  —  Comp.    Stat.    (1899),    § 

5677. 

Nevada.  —  Gen.   Stat.  (1885),  §  3291. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
382,  §  60;  p.  394,  §  114;  p.  396,  §  123; 
p.  399,  §  145;  p.  402,  §  161;  p.  1979,  §  I 
et  seq. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2902  et  seq. 

New  York.  — Code  Civ.  Proc.  (1899), 
g§  1524,  1526,  1557,  1619,  1632,  1645, 
1670  et  seq.,  1685,  2751;  Laws  (1897),  c. 
418,  §  6. 


North  Carolina.  — Code  (1883),  §  229. 
North  Dakota.  — Rtv.    Codes  (1895), 

§§  5251,  5798. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

4157—135,  5055.  5056. 

Oklahoma.  —  Stat.  (1893),  §  3959. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  714,  ^  24. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
246,  §  13. 

South  Dakota.  —  Laws  (1895),  c.  136; 
Dak.    Comp.    Laws    (1887),    ^§    4897, 

5365. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §153. 

Utah.  —  Rev.  Stat.  (1898),  §§  1219, 
2953,  3525. 

Virginia.  —  Code  (1887),  §  3566;  Code 
(Supp.  1898),  §  2460. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4887. 

West  Virginia.  —  Code  (1891),  c.  139, 

fti3- 

Wisconsin.  —  Stat.  (1898),  ^§  761, 
3088,  3187. 

Wyoming.  —  Rev.  Stat.  (18S7),  §§ 
2442  el  seq.,  2456. 

Names  of  Parties.  —  The  notice  must 
give  the  names  of  the  parties.  Arring- 
ton  V.  Arrington,  114  N.  Car.  151. 

See  also  list  of  statutes  cited  supra^ 
this  note. 

Object  of  Suit.  —  The  notice  must  state 
the  object  of  the  suit.  Arrington  w. 
Arrington,  114  N.  Car.  151. 

See  also  list  of  statutes  cited  supra^ 
this  note. 

Description  of  Property  Affected.  —  The 
notice  must  describe  the  property.  Ar- 
rington V.  Arrington,   114  N.  Car.  151.- 

See  also  list  of  statutes  cited  supra^ 
this  note. 

Property  to  be  affected  by  the  notice 
should  be  described  with  particularity. 
Miller  v.  Sherry,  2  Wall.  (U.  S.)  237. 

Notice  will  be  set  aside  for  failure  tO' 
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1.  By  Party  to  Suit. 

a.  In  General. 

(1)   Plaintiff. 

Form  No.  13159.' 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco^ 
State  of  California. 

John  Doe,  plaintiff,      \ 

against      '  >  Notice  of  Pendency  of  Action. 

Richard  Roe,  defendant.  ) 
To  all  whom  it  may  concern: 

Take  notice  that  an  action  has  been  commenced  in  said  court,  by 
the  above  named  plaintiff  against  the  above  named  defendant,  which 
suit  is  now  pending;  that  the  object  of  said  suit  is  to  {stating  the 
nature  and  object  of  the  action),  and  that  the  premises  affected  by  this 
suit  are  situated  in  the  said  city  and  county,  state  of  California,  and 
described  as  follows,  to  wit:  {describing premises). 

Dated  this ^rj/ day  oi  September,  a.  d.  xW9. 

Oliver  Ellsworth,  Attorney  for  John  Doe. 

Form  No.  13 160.* 

Notice  is  hereby  given  to  all  whom  it  may  concern  that  John  Doe, 
as  plaintiff,  has  instituted  suit  in  the  Circuit  Court  in  and  for  Lee 
county,  state  of  Florida,^  against  Richard  Roe,  as  defendant,  on  the 
frst  day  of  September,  a.  d.  iS99,*  in  an  action  {stating  the  general 
nature  of  the  suit)  involving  certain  property  situated  in  the  county 
of  Lee,  state  of  Florida,  more  particularly  described  as  follows: 
{describing  premises). 

Relief  is  sought  as  to  said  described  property  by  {stating  the  relief 
sought).^ 

Dated  the  first  day  of  September,  a.  d.  i%99. 

Oliver  Ellsworth,  for  John  Doe. 

describe   the   premises   with   sufficient  agent  or  attorney  may   sign   and   file 

certainty.     Spraggon    v.    McGreer,    14  a  notice  of  lis  pendens.     Eldridge  v. 

Wis.  439.  Stenger,  19  Wash.  697. 

Where   the   notice   fails   to   describe  See  also  list  of  statutes  cited  supra, 

the    premises   correctly,    a   mortgagor  this  note. 

against  whom  a  default  judgment  has  1.   California.  —  Code    Civ.     Proc. 

been  rendered  is  entitled  to  have  it  set  (1897),    §   409.     See,    also,    generally, 

aside.     Spraggon  v.  McGreer,  14  Wis.  supra,  note  i,  p.  546. 

439.  2.  Florida.  —  Rev.  Stat.  (1892),  §  1220. 

Surplusage   in    the   description   will  See  also,  generally,  j«/ra,  note  i,  p.  546. 

not  vitiate  the  notice  of  lis  pendens.  3.  Name  of  the  court  in  which  suit  is 

Rodgers    v.    Cavanaugh,    24    111.    583;  pending   must    be    stated.     Fla.    Rev. 

Nelson  v.  Wade,  21  Iowa  49;  Drew  v.  Stat.  (1892),  §  1220. 

Dequindre,  2  Dougl.  (Mich.)  93;  Fitz-  4.  Time  of  institution  of  snit  must  be 

gerald  v.  Blake,  42  Barb.  (N.  Y.)  513;  stated.     Fla.   Rev.  Stat.  (1892),  §  1220. 

Sanger  v.  Craigue,  10  Vt.  555;  Watson  6.  Statement  of  the  relief  sought  as  to 

V.  Wilcox,  39  Wis.  643.  the  property  is  necessary.     Fla.  Rev. 

Signature.  —  The  party  himself  or  his  Stat.  (1892),  §  1220. 
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Form  No.  i  3  i  6  i  .• 
^CoTxi^y  ^RlmlT'  \  ^^-    ^"^'''^^  Court,  Second  Judicial  District. 

John  Doe,  plaintiff, 

against 

Hie  hard  Roe,  defendant. 

Notice  is  hereby  given  that  an  action  has  been  commenced  in  this 
court  by  the  above  named  plaintiff  against  the  above  named  defend- 
ant;* that  the  object  of  said  action  is  {stating  general  nature  of  suit), 
and  that  the  premises  affected  by  this  action  are  situated  in  the 
county  of  Ramsey,  state  of  Minnesota,  and  are  described  as  follows: 
{describing  premises). 

Dated  \\{\%  first  day  of  September,  a.  d.  \%99. 

Oliver  Ellsworth,  Plaintiff's  Attorney, 

12  Main  St.,  St.  Paul,  Minn. 

Form  No.  1 3  i  6  2 .' 

The  State  of  Mississippi,  Lafayette  County. 

To  the  Clerk  of  the  Chancery  Court  of  said  County: 

You  are  hereby  notified  that  on  the  first  day  of  September,  iS99,  suit 
was  begun  by  the  undersigned  in  the  Chancery  (or  Circuit)  Court  of 
said  county,  and  that  the  following  are  all  the  names  of  the  parties 
to  said  suit: 

Names  of  Plaintiffs 

(or  Complainants).  Names  of  Defendants. 

John  Doe,  Richard  Roe. 

Jane  Doe.  Rachel  Roe. 

Banks  Belk.  Keever  Hughes. 

In  said  suit  the  following  described  real  estate,  situated  in  La- 
fayette county,  in  said  state,  is  involved,  to  wit : 


Division  of  Section. 

s. 

T.         I         R. 

A. 

{describing  real  estate) 

- 

The  kind  of  suit  brought  as  above  stated  is  {stating  general  nature 
of  suit). 

The  nature  of  the  lien,  right  or  interest  sought  to  be  enforced  is 
as  follows:  {briefly  stating  the  nature  of  the  lien  or  right  or  interest 
sought  to  be  enforced)."^ 

Witness  our  signatures,  this  the  first  day  of  September,  r899. 

John  Doe. 
Jane  Doe. 
Banks  Belk. 

X.Minnesota. — Stat.    (1894),   §5866      2783.     See  also,  generally,    j«/ra,  note 
See  also,  generally,  supra,   note   i,   p.     i,  p.  546. 
546.  3.  Brief  statement  of  the  nature  of  the 

2.  Mississippi. — Anno.  Code  (1892),  §    lien,  right  or  interest  sought  to  be  en- 
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Form  No.  z  3 1 6  3 .' 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Nebraska^  within  and  for  the  County  of  Colfax. 

John  Doe,  plaintiff,       ) 

against  v  Notice  of  Lis  Pendens. 

Richard  Roe,  defendant.  ) 

To  Whom  It  May  Concern. 

Notice  is  hereby  given  that  on  \.\v^  first  day  of  September,  iS99,  an 
action  was  commenced  in  the  District  Court  of  the  state  of  Nebraska, 
within  and  for  the  county  of  Colfax,  wherein  John  Doe  is  plaintiff 
and  Richard  Roe  is  defendant,*  the  object  and  prayer  of  which  peti- 
tion is  {stating  the  object  of  the  action) ;  and  the  premises  which  may  be 
affected  by  and  the  real  estate  which  is  involved  in  this  action  are 
described  as  follows,  to  wit:  (describing  real  estate  and  premises'). 

Dated  at  Schuyler,  Nebraska,  this  first  day  of  September,  eighteen 
hundred  and  ninety-nine. 

I  John  Doe,  plaintiff. 

By  Oliver  Ellsworth,  Attorney. 

Form  No.  13  I  64.* 

State  of  Rhode  Island,  etc. 
Providence,  sc. 

Supreme  Court,  Common  Pleas  Division.' 
John  Doe     ) 
against       V  No.  lOS. 
Richard  Roe.  ) 
To  whom  it  may  concern: 

The  undersigned  hereby  gives  notice  that  on  the  first  day  of  Sep- 
tember, A.  D.  iS99,*  he  brought  suit  aga.inst  Richard  Roe,  above  named 
defendant,  by  filing  in  the  above  named  court  his  declaration  (^or  as 
the  case  may  be),  the  substance  of  which  is  *  (stating  substance  of  declara- 
tion, bill,  petition,  complaint,  rule  or  other  pleading,  as  the  case  may  be),^  to 
which  proceedings  reference  is  hereby  made. 

The  real  estate  thereby  to  be  affected  is  designated  as  follows,  viz: 
(describing  real  estate). 

The  foregoing  notice  is  given  pursuant  to  section  13  of  chapter  26 
of  the  judiciary  act. 

John  Doe. 
By  Oliver  Ellsworth,  Plffs.  Atty. 

forced   must   be   given.     Miss.   Anno.  R.    I.    Gen.    Laws    (1896),    c.    246,    § 

Code  (i8g2),  i^  2783.  13. 

1.  Nebraska.  —  Comp.  Stat.  (1899),  §  4.  Date  of  filing  bill,  etc.,  should  be 
5677.  See  also,  generally,  supra,  note  stated.  R.  I.  Gen.  Laws  (1896),  c.  246, 
I,  P-  546.  §  13. 

2.  Rhode  Island.  —  Gen.  Laws  (1896),  5.  Substance  of  bill,  petition,  declara- 
c.  246,  §  13.  See  also,  generally,  jM/ra,  tion  or  other  complaint,  rule,  order, 
note  I,  p.  546.  decree  or  judgment  should  be  stated. 

3.  Court  wherein  filed  should  be  stated.  R.  I.  Gen.  Laws  (1896),  c,  246,  §13. 
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(2)  Defendant. 
Form  No.  i  3165." 

Supreme  Court,  Suffolk  County. 

John  Doe,  plaintiff,       ) 

against  >•  Notice  of  Pendency  of  Action. 

Richard  Roe,  defendant.   ) 

Notice  is  hereby  given  that  an  action  has  been  commenced  and  is 
pending  in  this  court,  upon  the  complaint  of  the  above  named  plain- 
tiff, John  Doe,  against  the  above  named  defendant,  Richard  Roe,*  for 
(jtating  object  of  action^',  and  that  said  defendant,  Richard  Roe,  has  set 
up  in  his  answer  a  counterclaim  upon  which  he  demands  an  affirma- 
tive judgment  affecting  the  title  to  or  the  possession  or  use  or  enjoy- 
ment of  certain  real  property;  and  that  the  real  property  which  will 
be  affected  by  said  counterclaim  and  judgment  is  situated  in  the 
county  of  Suffolk,  in  the  state  of  N'ew  York,  and  is  particularly 
described  as  follows:  (^describing  real  property). 

Dated  2X  Northport  this  tht  first  day  oi  September,  iS99. 
Jeremiah  Mason,  Attorney  for  defendant. 
Office  and  post-office  address,  47  Main  Street,  Northport^N.  Y.^ 

b.  In  Particular  Proceedingrs. 

(1)  Attachment. 

For  this  notice  see  the  title  Attachment,  etc.,  vol.  2,  Form  No. 
2845. 

(2)  Ejectment. 

Form  No.  13166.* 

State  of  Michigan. 

The  Circuit  Court  for  the  County  of  Montcalm. 

John  Doe,  plaintiff,       i  -  . 

against  >  , 

Richard  Roe,  defendant.*  ) 

Notice  is  hereby  given  that  the  above  entitled  cause  is  an  action 
of  ejectment  which  has  been  commenced  by  the  above  named  plain- 
tiff against  the  above  named  defendant,  by  declaration  duly  filed 
in  said  court,  and  which  said  cause  is  now  pending  in  said  court,  that 
said  plaintiff,  by  such  suit  in  ejectment,  — as  more  fully  appears  in 
said  declaration,  — seeks  to  recover  the  lands  hereinafter  described, 
which  said  plaintiff  claims  and  which,  as  claimed  by  said  plaintiff, 
are  unlawfully  withheld  from  his  possession  by  said  defendant,  to  the 
damage  of  said  plaintiff  oi  five  huTidr ed  do\\a.rs.^     And  that  the  lands 

1.  /^ew  York.  —  Code  Civ.  Proc.  3.  Michigan.  —  Comp.  Laws  (1897),  § 
(rSgg),  §  1673.  See  also  list  of  statutes  noii;  Laws  (i8gi),  p.  72.  See  also, 
cited  supra,  note  i,  p    546.  generally,  supra,  note  i,  p.  546. 

Defendant's  notice  is  governed  by  the  4.  Title  of  tlie  suit  in  ejectment  must 
same  rules  as  the   notice   by  plaintiff,  be  set  forth.     Mich.  Comp.  Laws  (1897), . 
N.  Y.  Code  Civ.   Proc.   (1899),  §  1673.  §  iioii;  Laws  (1891),  p.  72. 
See  infra.  Form   No.  13171,  and  notes  5.  General  effect  of  the  snit  in  eject- 
thereto,  ment   must   be   stated.     Mich.   Comp. 

2.  See,  vol.  6,  note  4,  p.  274.  Laws  (1897),  §  iioii;  Laws  (1891),  p.  72. 
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to  beiaffected  by  such  suit  in  ejectment  are  described  in  said  decla* 
ration  as  follows:  (describing premises).^ 

Dated  tht  first  day  of  September,  a.  d.  i859. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

Form  No.  13  167.* 

In  the  District  Court  of  the  Fourth  Judicial  District  of  the  State  of 
Montana,  in  and  for  the  County  of  Missoula. 

John  Doe,  plaintiff,       ^ 

against  >-  Lis  Pendens. 

Richard  Roe,  defendant.  ) 

Notice  is  hereby  given  that  a  suit  has  been  commenced  in  said 
court,  by  the  above  named  plaintiff,  against  the  above  named  de- 
fendant, which  suit  is  now  pending;  that  the  object  of  said  suit  is  to* 
recover  certain  real  estate  and  the  possession  thereof  with  damages 
for  the  withholding  of  the  same. 

Said  premises  are  described  as  follows,  to  wit:  (describing premises). 

Dated  at  Missoula  \.\i\s  first  day  of  December,  a.  d.  \W9. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

(3)  Enforcement  of  Lien. 

(a)  In  General. 

Form  No.  13168.' 

State  of  South  Dakota,    \  In  Circuit  Court, 
County  of  Bon  Homme.  \  First  Judicial  Circuit. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  is  hereby  given  that  an  action  has  been  commenced  in 
this  court  by  John  Doe,  the  above  named  plaintiff,  against  Richard 
Roe,  the  above  named  defendant,  and  is  now  pending;  that  the  object 
of  said  action  is  for  the  purpose  of  having  it  adjudged  \.\\3X  John 
Doe  do  recover  of  Richard  Roe  the  sum  of  five  thousand  dollars,  with 
interest  thereon  from  the  first  day  of  January,  a.  d.  \%90,  besides 
the  costs  of  this  action,  and  that  the  hereinafter  described  real  es- 
tate of  the  said  Richard  Roe  be  charged  with  the  payment  thereof, 
and  that  the  same  be  declared  a  lien  thereon  for  the  payment  of 
which  said  property  may  be  sold. 

The  premises  affected  by  said  action  are  situated  in  the  county  of 
Bon  Homme  and  state  of  South  Dakota,  and  are  described  as  follows: 
{describing  premises). 

Dated  \ki\%  first  day  of  September,  a.  d.  \%99. 

Oliver  Ellsworth,  Plaintiff's  Attorney, 
Tyndall,  South  Dakota. 

1.  Description  ofthe  lands  to  be  affected  §  634.  See  also,  generally,  supra,  note 
must    be   given.     Mich.    Comp.    Laws     i,  p.  546. 

<i897),  §  iioii;  Laws  (1891),  p.  72.  3.  SouthDakota. — Dak.  Comp.  Laws 

2.  Montana.  —  Code  Civ.  Proc.  (1895),     (1887),    §  4897.      See    also,  generally, 

supra,  note  i,  p.  546. 

561  Volume  11. 


1 8 1 69.  LIS  PENDENS.  1 8 1 70* 

(J>)  Equitable  Lien.  * 

Form  No.  13  169.' 
(Precedent  in  Rosenheim  v.  Hartsock,  90  Mo.  360.) 

Mathilda  Rosenheim,  Leo  Levis,  Plaintiffs,  vs.  Julia  McQuarters^  Jno. 
McQuarters,  Sarah  A.  Farr,  Defendants.^ 
In  the  Linn  Circuit  Court. 

To  whom  it  may  concern:  Take  notice  that  an  action  has  been 
commenced  in  the  circuit  court  of  Linn  county,  writ  returnable  as  to 
defendant  Sarah  A.  Farr,  to  December  term,  i87i,^  thereof,  by  said 
plaintiffs  against  said  defendants,  in  which  said  action  the  following 
described  premises  are  sought  to  be  charged  with  the  debt  therein 
sued  on,  and  certain  fraudulent  deeds  among  said  parties  defendant 
affecting  said  land  set  aside.  Description  of  land  as  follows:  The 
south  half  of  the  north-west  quarter  of  section  one  (i),  township  fifty- 
seven  (57),  range  nineteen  (19),  Linn  county,  Mo. 

Mathilda  Rosenheim  and 
Leo  Levis, 
By  Torrance  6^  Burgess,  their  attorneys. 
Linneus,  Mo.,  Nov.  27,  '71. 
Filed  for  record  November  28,  i871. 

Thos.  Kille,  Recorder. 

(r)  Lien  on  Separate  Estate.^ 

Form  No.  i  3  1 7  o  .* 

(Precedent  in  Little  v.  Rawson,  8  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  259,  note.)* 

[Supreme  Court,  New  York  County. 

Joseph  J.  Little  and  W.  Jennings  \ 

Demorest,  plaintiffs, 

against 

Emma  Rawson  and  A.  L.  Rawson, 

defendants.]^  j 

1;  Missouri.  —  Rev,    Stat.    (1889),    §  thereon   from  March  i,  i8<y7,  and  %i.so 

6759.     See  also,  generally,  supra,  note  costs  of  protest,  besides  the  cost  of  this 

I,  p.  546.  action,   and    that    the   hereinafter    de- 

2.  Style  of  action  must  be  stated.  Mo.  scribed  real  estate  of  the  said  defendant 
Rev.  Stat.  (1889),  §  6759.  Martha  White  is  charged  with  the  pay- 

3.  Term  of  court  to  which  suit  is  ment  thereof,  and  that  the  same  is  a 
brought  must  be  stated.  Mo.  Rev.  lien  thereon,  and  that  the  premises 
Stat.  (1889),  §  6759.  affected   by   this   action    were,    at   the 

4.  Precedent. —  In  Brainerd  v.  White,  time  of  the  commencement  thereof  and 
12  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  407,  at  the  time  of  the  filing  of  this  notice, 
the  notice  in  an  action  to  charge  a  situated  in  the  Twelfth  ward  of  the  city 
separate  estate  of  a  married  woman  on  of  New  York,  and  are  described  as  fol- 
a  promissory  note,  which  by  its  terms  lows:"  {describing premises'). 

created  a  lien  upon  her  said  estate,  was  6.  New  York.  —  Code     Civ.     Proc. 

as  follows:  (1899),    §   1670.      See   also,    generally, 

"Notice    is    hereby    given    that    an  supra, noX.^  i,  p.  546;    and  infra.  Form 

action  has  been  commenced  upon  a  com-  No.  13171  and  notes  thereto, 

plaint  of  the  above  named  defendants,  6.  In  this  case  a  motion  to  cancel  the 

for  the  purpose  of  having  it  adjudged  lis  pendens  was  denied  with  costs, 

that  the  plaintiff  do  recover  of  the  de-  7.  The  matter  enclosed  by  [  ]  will  not 

fendants  the  sum  of  S/vj",  with  interest  be  found  in  the  reported  case. 
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Notice  is  hereby  given,  that  an  action  has  been  commenced  in  this 
court  upon  the  complaint  of  the  above-named  plaintiffs,  being 
co-partners  in  said  city,  under  the  firm  name  ol  J.  J.  Little  df  Co.,  at 
the  times  herein  mentioned,  upon  a  certain  promissory  note  made 
by  the  said  defendant,  Emma  Rawson,  in  letters  and  figures  as  fol- 
lows, that  is  to  say:  {setting  out  copy  of  note)?- 

Said  note  having  been  indorsed  by  said  defendant,  A.  L.  Eawson, 
and  delivered  so  indorsed  by  him  upon  the  making  thereof  and  before 
maturity  to  the  plaintiffs,  the  present  holders,  for  value,  and  duly 
protested  at  its  maturity  for  non-payment  on  presentation  for  pay- 
ment at  such  maturity,  and  the  same  remaining  wholly  unpaid  and 
unsatisfied,  the  mortgage  therein  mentioned  never  having  been 
executed. 

In  which  action  the  plaintiffs  demand  judgment  thereupon  for  the 
sum  of  $1,000  and  interest  thereon  irom  December  10,  i878,  and  $1.35 
cost  of  said  protest,  with  cost  of  said  motion. 

Whereby  the  following  real  property  is  intended  to  be  affected; 
the  same  being  the  property  mentioned  and  referred  to  in  said  note, 
and  bounded  and  described  as  follows,  that  is  to  say:  (describing 
property).  ^ 

\(J)ate  and  signature  of  attorney  as  in  Form  No.  1S171.)\^ 

(d)  Mechanic's  Lien. 
Form  No.  1 3  1 7  i  .* 

{Commencing  as  in  Form  No.  13165,  and  continuing  down  to  *)  for  the 
enforcement  of  a  certain  mechanic's  lien  upon  certain  real  property;* 
that  a  notice  of  said  mechanic's  lien  was,  on  the  first  day  of  September, 
A.  D.  i2>99,  at  ten  o'clock  a.  m.,  duly  filed  in  the  clerk's  office  of  the 
county  of  Suffolk,  in  the  state  oi  New  York;^  and  that  the  real  estate 
affected  by  said  lien  and  this  action  to  enforce  the  same  are  situated 
in  said  county  of  Suffolk,  in  the  state  of  New  York,  and  more  par- 
ticularly described  as  follows:  {describing  real  property).'' 

Dated  th.\s  first  day  of  September,  a.  d.  i2>99. 

Oliver  Ellsworth,  Plaintiff's  Attorney, 

Office  and  post-office  address.  No.  J^  Main  Street,  Northport,  N.  Y. 

1.  The  note  referred  to  in  the  discus-  2.  Brief  description  of  property  to  be 

sion  was  as  follows:  affected  must  be  stated.     N.   Y.  Code 

''New  York,  October  8,  1S7S.  Civ.  Proc.  (1899),  §  1670. 

Sixty  days  after  date,   I  promise  to  3.  The  matter  to  be  supplied  within  [J 

pay  to  A.  L.  J^awson  or  order  one  thou-  will  not  be  found  in  the  reported  case. 

jrtW  dollars  for  value  received.     It  is  4.  Ne7v  York.  —  Laws  (1897),  c.  418, 

conditional,  however,  that  if  within  the  §  16.     See  also,  generally,  supra,  note 

sixty  da.ys  I  execute  toj^.y.  Little df  Co.,  1,  p.  546. 

a  mortgage  upon  my  house  and  lot  No.  Ntunes  of  parties  to  the  action  must  be 

^4  Bond  St.,  JV.  Y,  for  a  like  amount  stated.    N.  Y.  Laws  (1897),  c.  418,  §  16. 

of  this  note,  then  this  note  is  to  be  sur-  5.  Object  of  the  action  must  be  stated, 

rendered  to  me.     Said  house  has  only  N.  Y.  Laws  {1897),  c.  418,  ^^  16. 

one  mortgage  upon    it  of  five  thousand  6.  Time  of  filing  notice  of  lien  must  be 

dollars,  and  some  unpaid  taxes.   I  make  stated.     N.  Y.  Laws  (1897),  c.  418.  ^  16. 

this   note  a   lien   upon  my  individual  7.  Brief   description    of    real    property 

estate.  affected  must  be  given.     N.   Y.  Laws 

%i,ooo.                      Emma  Rawson."  (1897),  c.  418,  §  16. 
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(/)  Mortgage  Lien}- 

Form  No.  13  172.* 

John  Doe     \  Superior  Court,  County  of  New  Haven. 

R,XTx.e.  \  ""■    /"-■":'  Term,  .899. 

Be  it  known  t\ia.t  John  Doe  has  his  complaint,  which  is  now  pending 
against  Richard  Roe,  returnable  to  the  Superior  Court  of  New  Haven 
county, 3  at  \x.s  February  term,  i8P9,**  claiming  foreclosure  of  a  mort- 
gage, dated  the.  first  day  oi  June,  a.  d.  \W0^  recorded  in  New  Haven 
land  records,  volume  90,  page  102,  which  describes  a  certain  piece  of 
land  in  said  county,  with  the  buildings  thereon,  bounded  and  described 
as  follows:  {describing premises). 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

Form  No.  13173.* 

{Commencing  as  in  Form  No.  13161,  and  continuing  down  to  *)  for  the 
foreclosure  of  a  mortgage,  bearing  date  X\\e  first  day  ol  June,  iS90, 
executed  by  Richard  Roe  to  John  Doe,  and  recorded  in  the  office  of 
the  register  of  deeds  in  and  for  the  county  of  Ramsey,  state  of  Min- 
nesota, in  book  J(5  of  mortgages,  on  page  656. 

The  premises  affected  by  this  action  are  {continuing  and  concluding 
as  in  Form  No.  13161). 

Form  No.   13  174.* 

{Commencing  as  in  Form  No.  13163,  and  continuing  down  to  *)  the 
object  and  prayer  of  which  are  to  foreclose  a  certain  mortgage  dated 
the  first  day  of  June,  iS90,  given  by  Richard  Roe  to  John  Doe  upon 
the  following  described  premises,  situate  in  the  county  of  Colfax,  state 
of  Nebraska,  to  wit:  {describing premises),  which  mortgage  was  on  the 
first  day  of  June,  i890,  at  ten  o'clock  A.  m.,  duly  filed  for  record  in 
the  office  of  the  register  of  deeds  of  said  county,  and  was  there 
recorded  in  book  SI4  of  mortgages,  at  page  102. 

Dated  at  {continuing  and  concluding  as  in  Form  No.  13163). 

Form  No.  13175.'' 

In  Chancery  of  New  Jersey. 

1.  Requisitesof  the  Notice,  Generally. —  must  be  stated.  Conn.  Gen.  Stat. 
See  supra,  note  I,  p.  546.  (1888).  i^  947. 

Parties  to  the  mortgage  must  be  stated.  4.  Term  of   court,  session   or  return 

Potter  V.  Rowland,  8  N.  Y.  448.  day  must  be  stated.     Conn.  Gen.  Stat. 

Date    of    mortgage    must   be   stated.  (1888),  §  947. 

Potter  V.  Rowland,  8  N.  Y.  448.  5.  Minnesota. — Stat.   (1894),   §   5866. 

Time  and  place  of  filing  and  recording  See  also,  generally,  supra,  note   i,  this 

mortgage    must   be    stated.      Potter   v.  page,  and  supra.  Form  No.  13161,  and 

Rowland,  8  N.  Y.  448.  notes  thereto. 

Omitting  to  state  in  what  county  the  6.  Nebraska.  — Comp.  Stat.  (1897),  § 

mortgage  was  recorded  does  not  ren-  5677.     See  also,  generally,  supra,  note 

der    the    judgment    void.      Potter    v.  i,  this  page,  and  j«/ra.  Form  No.  13163, 

Rowland,  8  N.  Y.  448.  and  notes  thereto. 

2.  Connecticut.— Gen.  Stat.  (1888),  §  7.  New  Jersey.  —  G&n.  Stat.  (1895), 
g^T  et  sey.  See  also,  generally,  J«/ra,  p.  1979,  §  i  <?/  se^.;  p.  402,  §  l6r. 
note  I,  this  page.  See  also,  generally,  supra,  note  i,  this 

3.  Court  to  which  writ  is  rettimable  page. 
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Between 
Jacob  Ringle,  complainant, 

and 
Theodore    IV.    Marsh,    Peter 

Lawless,    Samuel  I.   Hunt^ 

Ann  Lawless  and  Thomas 

Lawless,  Charles  S.  Schultz 

and  Lucy    M.    Schultz   his 

wife,  and  Robert  Irving  and 

Elizabeth  Irving  his  wife}- 

Take  notice,  that  a  suit  entitled  as  above  set  forth,  has  been  com- 
menced and  is  pending  in  the  Court  of  Chancery  of  the  state  of  New 
Jersey.     The  general  object  of  said  suit  is  as  follows:  \ 

Said  Theodore  W.  Marsh  has  filed  his  bill  in  the  Court  of  Chancery 
to  foreclose  two  mortgages  on  the  same  premises,  one  given  to  Mary 
Ann  King,  wife  of  Francis  King,  of  Plainfield,  New  Jersey,  by  Cor- 
nelius Vanborst,  then  of  Jersey  City,  and  Sophia  A.,  his  wife,  and 
recorded  in  the  register's  office  of  Hudson  county,  New  Jersey, 
on  book  one  hundred  and  ten  {110)  of  mortgages  for  said  county,  on 
page  three  hundred  and  seventy-two  (372),  etc.,  and  assigned  to  said 
Theodore  W.  Marsh,  and  the  other  given  by  Peter  Lawless,  of  Jersey 
City,  New  Jersey,  to  said  Theodore  W.  Marsh,  of  the  city,  county  and 
state  of  New  York,  and  recorded  in  said  register's  office  in  book  one 
hundred  and  twenty-seven  {127)  of  mortgages  for  said  county,  on 
page  six  hundred  and  thirteen  (613),  etc. 

In  said  bill  he  sets  out  various  subsequent  deeds  and  mortgages  of 
portions  of  said  property,  and  alleges  that  they  are  subsequent  to 
his  two  mortgages,  and  prays  a  decree  for  foreclosure  and  sale  of  the 
whole  property  to  satisfy  his  said  two  mortgages. 

Among  the  other  conveyances  as  set  forth  as  aforesaid  are  the 
following: 

A  mortgage  made  by  said  Peter  Lawless  to  Samuel  I.  Hunt,  of  the 
city,  county  and  state  of  New  York,  dated  the  third  day  of  February, 
eighteen  hundred  and  seventy-seven,  and  registered  in  said  register's 
office  in  book  one  hundred  and  twenty-eight  (128)  of  mortgages  for  said 
county,  on  pages  six  hundred  and  seventeen  (617),  etc. 

A  mortgage  made  by  said  Peter  Lawless  to  Thomas  Lawless,  of 
Jersey  City  aforesaid,  dated  the  first  day  of  April,  eighteen  hundred 
a.nd  seventy-seven,  and  recorded  in  said  register's  office  in  book  o?te  hun- 
dred and  twenty-nine  (129)  of  mortgages  for  said  county,  on  pages  six 
hundred  and  sixty-one  (661),  etc.,  also  which  mortgage  was  afterward 
assigned  by  Thomas  Lawless  to  James  Lawless  and  by  him  to  Ann 
Lawless,  the  wife  of  Thomas  Lawless. 

A  deed  of  conveyance  by  said  Peter  Lawless  to  said  Charles  S. 
Schultz,  of  Hoboken,  New  Jersey,  dated  the  sixteenth  of  October,  eighteen 
hundred  and  seventy-seven,  and  recorded  in  said  register's  office  in 
book  three  hundred  and  sixteen  (316)  of  deeds  for  said  county,  on 
page  two  hundred  and  seventy-three  (273\  etc. 

Written  notice  is  required.  N.  J.  Gen.  1.  Title  of  the  canse  must  be  stated. 
Stat.  (1895J,  p.  1979,  §  I.  N.  J.  Gen.  Stat.  (1895),  p.  1979.  §  i. 
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A  deed  of  conveyance  made  by  said  Peter  Lawless  to  said  Samuel 
I.  Hunt,  dated  the  first  of  November,  eighteen  hundred  and  seventy- 
seven,  and  recorded  in  said  register's  office  in  book  three  hundred 
and  fifteen  (315)  of  deeds  for  said  county,  on  page  seven  hundred 
and  four  (704),  etc 

Also  a  deed  of  conveyance  to  said  complainant,  Jacob  Ringle, 
dated  the  twenty-third  of  February,  eighteen  hundred  and  seventy- 
eight,  and  recorded  in  said  register's  office  in  book  three  hundred  and 
nineteen  {319)  of  deeds  for  said  county,  on  page  six  hundred  and 
sixty-six  {666),  etc. 

The  said  cross  bill  in  this  case  alleges  that  the  said  mortgages  to 
said  Samuel  I.  Hunt  and  Thomas  Lawless  and  the  said  deed  to  said 
Samuel  I.  Hunt  were  without  consideration  and  were  made  by  said 
Peter  Lawless  and  accepted  by  said  Samuel  I.  Hunt  and  Thomas 
Lawless  as  a  cover  to  protect  the  lands  therein  described  from  being 
subjected  to  liens  by  judgment  or  otherwise  that  might  be  obtained 
against  said  Peter  Lawless,  and  to  prevent  them  from  being  taken  in 
execution  by  the  creditors  of  said  Peter  Lawless,  and  prays  that  said 
last  named  mortgages  and  deed  may  be  decreed  to  be  void  as  against 
the  said  complainant,  Jacob  Ringle. 

It  also  alleges  that  the  said  deed  to  said  Charles  S.  Schultz  was  not 
intended  by  the  parties  thereto  to  be  a  deed  of  conveyance  absolute 
of  the  lands  therein  described,  but  was  intended  to  operate  as  a 
mortgage  only  to  secure  the  payment  of  eight  hundred  and  ninety-three 
dollars  and  thirty-seven  cents  ($893.37),  and  prays  that  it  may  be  as 
decreed. 

The  bill  also  prays  that  in  the  said  foreclosure  suit  of  said  Theodore 
W.  Marsh  the  said  premises  may  not  be  sold  as  a  whole,  but  that  they 
may  be  sold  in  parcels,  and  that  the  lands,  the  title  to  which  stands 
in  said  Samuel  I.  Hunt,  may  be  first  sold  and  that  the  proceeds 
thereof  may  be  treated  as  the  property  of  Peter  Lawless  and  the 
whole  applied  to  the  satisfaction  of  said  Marsh's  mortgages  free  of 
any  lien  thereon  by  virtue  of  the  mortgages  to  Thomas  Lawless  and 
Samuel  I.  Hunt  and  the  deed  to  Samuel  I.  Hunt,  and  that  the  parcel 
the  title  to  which  stands  in  the  name  of  said  Charles  S.  Schultz  may 
be  next  sold,  and  that  the  whole  of  the  proceeds  thereof,  except  said 
eight  hundred  and  ninety-three  dollars  dind  thirty-seven  cents  {%893.37) 
lawful  interest  may  be  similarly  applied,  and  that  no  part  of  the 
premises  of  said  complainant,  Jacob  Ringle,  may  be  sold  unless  after 
a  sale  of  all  the  three  parcels  of  the  mortgaged  premises  and  the 
application  of  the  proceeds  thereof,  and  the  payment  by  the  com- 
plainant of  a  portion  of  said  mortgages  assumed  by  him  there  shall 
still  be  a  deficiency,  and  for  other  equitable  relief. 

That  the  lands  and  real  estate  to  be  affected  by  said  suit  are 
described  as  follows,  to  wit: 

The  lands  covered  by  the  mortgages  held  by  said  Marsh.  All  that 
parcel  of  land  situate  in  Jersey  City,  Hudson  county.  New  Jersey, 
described  as  follows:  Beginning  on  the  southwesterly  corner  of 
Bright  (formerly  called  Grand)  street  and  Varick  street,  thence 
running  westerly  along  the  southern  line  of  Bright  street  forty-four 
{44)  feet,  thence  southerly  parallel   with  Varick  street  one  hundred 
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{100)  feet,  thence  easterly  parallel  with  Bright  stvttt  forty-four  (4^) 
feet  to  the  westerly  line  of  Varick  street,  thence  northerly  along  the 
westerly  line  of  Varick  street  one  hundred  {100)  feet  to  the  place  of 
beginning.  These  lands  are  a  part  of  lots  ff teen  and  sixteen  {15  and 
16)  in  Block  sixty-nine  {69)  as  laid  down  on  the  map  of  the  farm  of 
Cornelius  Vanborst,  now  deceased,  made  for  him  by  Joseph  F.  Bridges^ 
of  the  city  oi  New  York,  surveyor,  bearing  date  fune,  a.  d.  iS35,  and 
filed  in  the  office  of  the  clerk  of  Hudson  county  (now  register),  the 
twenty-fourth  day  of  April,  a.  d.  i  8^7. 

Of  these  lands  all  the  parcels  hereinabove  named  form  a  part. 

That  portion  of  the  mortgaged  premises  the  title  to  which  now 
stands  in  the  name  of  said  Samuel  I.  Hunt  may  be  described  as  fol- 
lows: Beginning  at  the  southwesterly  corner  oi  Bright  and  Varick 
streets  and  thence  running  southerly  along  the  westerly  side  of 
Varick  street  thirty-six  {36)  feet,  thence  westerly  and  parallel  with 
Bright  street  forty-four  {44)  feet,  thence  northerly  and  parallel  with 
Varick  street  thirty-six  (36)  feet  to  Bright  street,  thence  easterly 
along  the  southerly  side  of  Bright  street  forty-four  (^)  feet  to  the 
place  of  beginning. 

That  portion  of  the  mortgaged  premises  which  now  stands  in  the 
name  oi  Charles  S.  Schultz  may  be  described  as  follows:  Beginning 
at  a  point  on  the  westerly  side  of  Varick  street  distant  thirty-six  {36) 
feet  southerly  from  the  southwesterly  corner  of  Varick  and  Bright 
streets,  running  thence  southerly  along  the  westerly  line  of  Varick 
street  sixteen  {16)  feet,  forty-four  {44)  feet,  thence  northerly  and 
parallel  with  Varick  sixteen  {16)  feet,  thence  easterly  and  parallel  to 
Bright  street  forty-four  {44)  feet  to  the  place  of  beginning. 

That  portion  of  the  mortgaged  premises  owned  by  the  com- 
plainant may  be  described  as  follows:  Beginning  at  a  point  on 
the  westerly  side  of  Varick  street  distant  fifty-two  {52)  feet, 
southerly  from  the  southwesterly  corner  of  Bright  and  Varick 
streets,  running  thence  westerly  and  parallel  with  Bright  street  forty- 
four  {44)  feet,  thence  southerly  and  parallel  with  Varick  street  thirty- 
two  {32)  feet,  thence  easterly  and  parallel  with  Bright  street 
forty-four  {4S)  feet,  and  thence  northerly  along  the  westerly  line 
of  Varick  street  thirty-two  {32)  feet  to  the  place  of  beginning. 

Be  die,  Muirheid  &'  MjGee, 

Sols,  of  Complainant. 
Form  No.  131  76.' 

{Commencing  as  in  Form  No.  13165,  and  continuing  down  to  *)  for  the 
foreclosure  of  a  mortgage  bearing  date  the  first  day  of  June,  one  thou- 
sand eight  hundred  and  ninety,  executed  by  Richard  Roe  to  John  Doe 
to  secure  the  sum  of  five  thousand  doWurs,  and  recorded  in  liber  102 
oi  Mortgages,  page  565,  in  the  office  of  the  clerk  of  the  county  of 
Suffolk,  on  ti\e  first  day  oi  June,  one  thousand  eight  hundred  and 
ninety,  at  ten  o'clock  in  they<?r^noon;  and  that  the  mortgaged  premises 
in  the  last  mentioned  county,  affected  by  the  said  foreclosure,  were 
at  the  time  of  the  commencement  of  this  action,  and  at  the  time  of 

1.  New  York. — Code  Civ.  Proc.  (1899),  note  i,  p.  554,  and  supra.  Form  No. 
%lf>']Oetseq.     See  also,  generally,  j«/ra,     13171,  and  notes  thereto. 
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filing  this  notice,  situated  in  the  county  of  Suffolk^  in  the  state  of 
Neiv  York,  and  are  described  in  the  said  mortgage  as  follows,  to  wit: 
(describing  premises) . 

(Date  and  signature  of  attorney  as  in  Form  No.  13171.^ 

Form  No.  1 3 1 7  7  .* 
State  of  South  Carolina,  \  r^       .     x  n  »/ 

County  of  York.  \  ^°"'^  ^-^  ^^'"^^'^  ^^''''' 

John  Doe,  plaintiff,       ) 

against  V  Notice  of  Pendency  of  Action. 

Richard  Roe,  defendant.  ) 

Notice  is  hereby  given,  that  an  action  has  been  commenced  and  is 
pending  in  this  court,  upon  a  complaint  of  the  above  named  plaintiff 
against  the  above  named  defendant,  for  the  foreclosure  of  a  mortgage 
bearing  date  the  first  day  of  June,  one  thousand  eight  hundred  and 
ninety,  executed  by  Richard  Roe,  and  recorded  in  the  ofifice  of  the 
register  of  mesne  conveyance  of  the  county  oiYork,  on  \.\\t,  first  day 
oi  June,  in  the  year  one  thousand  eight  hundred  and  ninety,  in  book 
R,  page  103,  and  the  said  mortgaged  premises  affected  by  the  said 
foreclosure  were,  at  the  time  of  the  commencement  of  this  action,  and, 
at  the  time  of  filing  this  notice,  are  situated  in  the  town  of  Fort  Mill, 
in  the  last  mentioned  county,  and  are  described  in  the  said  mortgage 
as  follows,  to  wit:  {describing premises). 

Dated  at  Yorkville  \}Di\s  first  day  of  September,  a.  d.  i8P9. 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 

Form  No.  13178.' 

The  State  of  Wisconsin^  Circuit  Court,  Pierce  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  is  hereby  given,  that  an  action  has  been  commenced,  and 
is  pending  in  the  above  named  court,  upon  a  complaint  of  the  above 
named  plaintiff  against  the  above  named  defendant;  that  the  object  of 
said  action  is  to  foreclose  a  mortgage  bearing  date  theyfr^/day  of  June, 
A.  D.  \^99,  executed  by  Richard  Roe  to  John  Doe,  and  recorded  in 
the  office  of  the  register  of  deeds  for  Pierce  county,  Wisconsin,  on 
\.\iG.  first  day  of  June,  a.  D.  \%99,  at  ten  o'clock  A.  m.,  in  volume  100 
of  mortgages,  page  205.  And  that  said  action  affects  the  title  to  the 
real  estate  described  as  follows,  to  wit :  (describing  real  estate). 

Dated  tht  first  day  of  September,  a.  d.  iW9. 

Oliver  Ellsworth,  Plaintiff's  Attorney. 

(4)  Partition. 
Form  No.  13  179.' 

(Commencing  as  in  Form  No.  13167,  and  continuing  down  to  *)  obtain 
a  partition  and  division  of  the  premises  hereinafter  more  particularly 

1.  South  Carolina. —  Code  Civ.  Proc.  2.  Wisconsin.  —  Stat.  (1898),  §  3187. 
(1893),  §  153.  See  also,  generally,  supra,  See  also,  generally,  supra,  note  i,  p.  554. 
note  I,  p.  554.  8.  Montana,  —  Code  Civ.  Proc.  (1895), 
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described  according  to  the  respective  rights  of  the  said  parties,  or  if 
the  division  cannot  be  had  without  material  injury  to  the  rights  of 
said  parties,  then  to  obtain  a  decree  for  the  sale  of  said  premises  and 
a  division  of  the  proceeds  of  said  sale  between  the  said  parties  ac- 
cording to  the  respective  rights  of  said  parties.  Said  premises  are 
described  {continuing  and  concluding  as  in  Form  No.  1S16T). 

Form  No.  13180.* 

State  of  North  Dakota,  \  In  District  Court, 

County  of  Burleigh.        \  ^^'    Sixth  Judicial  District. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in  this 
court  by  John  Doe,  the  above  named  plaintiff,  against  Richard  Roe,  the 
above  named  defendant,  and  is  now  pending;  that  the  object  of  said 
action  is  for  the  purpose  of  obtaining  a  partition  and  division  of  the 
premises  therein  described  among  the  owners  thereof  or  for  a  sale 
thereof  under  the  direction  of  this  court,  and  for  a  division  of  the  pro- 
ceeds of  such  sale  among  such  owners,  according  to  their  respective 
rights. 

The  premises  affected  by  said  action  are  situated  in  the  county  of 
Burleigh  and  state  of  North  Dakota,  and  are  described  as  follows: 
{describing  premises'). 

Dated  at  Bismarck,  the  ^rst  day  of  December,  a.  d.  \Z99. 

Oliver  Ellsworth, 
Plaintiff's  Attorney,  Bismarck,  State  of  North  Dakota. 

(5)  Setting  Aside  Conveyance. 
Form  No.  1 3 1  8  i  .* 

{Commencing  as  in  Form  No.  1S16U,  and  continuing  down  to  *)  to 
obtain  a  decree  setting  aside  a  conveyance  executed  by  Jane  Doe,  of 
the  city  of  Providence,  spinster,  to  Richard  Roe,  of  the  same  place, 
merchant,  dated  the  first  day  oi  June,  a.  d.  \%90,  of  certain  lands  and 
parcels  of  ground  lying  in  the  city  of  Providence,  in  the  state  oi  Rhode 
Island  and  Providence  Plantations.  The  real  estate  thereby  to  be 
affected  {continuing  and  concluding  as  in  Form  No.  13164). 

(6)  Specific  Performance. 
Form  No.  i  3  i  8  2  .' 

{Commencing  as  in  Form  No.  13161,  and  continuing  down  to  *)  upon 
a  written  contract  made  by  and  between  the  said  John  Doe  and  the 

§    1346.     See    also,    generally,    supra,  c.  246,  §  13.     See  also,  generally,  j«/ra, 

note  I,   p.   546,    and  supra.    Form  No.  note  i,   p.  546,   and  supra.   Form   No. 

13167,  and  notes  thereto.  13164,  and  notes  thereto. 

1.  North  Dakota.— 9.^v .  Codes  (1895),  3.  Minnesota. — Stat.  (1894),  §  5866. 
§5251.  See  also,  generally,  jw/ro,  note  See  also,  generally,  supra,  note  i,  p. 
I,  p.  546.  546,  and  supra.  Form  No.    13161,    and 

2.  Rhode  Island.  —  Gen.  Laws  (1S96),  notes  thereto. 
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said  Richard  Roe ^  whereby  the  said  Richard  Roe y  among  other  things, 
agreed  to  give  to  the  said  John  Doe  satisfactory  security  for  five 
thousand  dollars  borrowed  by  him  of  the  said  John  Doe,  in  which 
said  action  plaintiff  demands  judgment  that  the  said  Richard  Roe 
specifically  perform  said  agreement  and  execute  a  certain  mortgage 
upon  the  estate  hereinafter  described,  and  for  the  repayment  of  said 
sum  oi  five  thousand  do\\a.rs,  with  interest  thereon,  in  the  manner  as 
in  said  contract  specified  and  stipulated.  And  that  the  premises  to 
be  affected  (continuing  and  concluding  as  in  Form  No.  13161). 

(7)  Quieting  Title. 

(a)  In  General. 

Form  No.  13183.' 
State  of  Washington,  \ 
County  of  Spokane.      \ 

In  the  Superior  Court  of  Spokane. 

John  Doe,  plaintiff,      ^  j^^    ^^^ 

I  T  m  Pcnoprm 
Richard  Roe,  defendant.  ) 

To  all  persons  notice  is  hereby  given: 

1.  That  an  action  affecting  the  title  to  real  property  has  been  com- 
menced in  the  Superior  Court  of  Spokane  county,  state  of  Washington, 
and  is  now  pending  in  said  court. 

2.  That  the  name  of  the  plaintiff  in  said  action  is  John  Doe,  and  the 
name  of  the  defendant  is  Richard  Roe. 

3.  That  the  object  of  said  action  is  to  quiet  said  plaintiff's  title  in 
and  to  the  real  estate  in  the  complaint  in  said  action  described  and 
mentioned  and  hereinafter  particularly  described  and  mentioned,  and 
to  remove  a  certain  cloud  from  the  said  plaintiff's  title  in  and  to  said 
real  estate. 

4.  The  property  in  Spokane  county  affected  by  said  action  is  a 
certain  lot,  piece  or  parcel  of  land,  situate,  lying  and  being  in  the 
county  of  Spokane,  state  of  Washington,  and  particularly  described  as 
follows,  to  wit:  (describing  real  estate). 

John  Doe,  Plainti£f. 
Oliver  Ellsworth,  Attorney  for  Plaintiff. 

(b)  And  to  Cancel  Deed. 

Form  No,  13  i  84.' 

(Commencing  as  in  Form  No.  13172,  and  continuing  down  to  *)  asking 
and  demanding  that  the  said  Richard  Roe  and  all  persons  holding  or 
claiming  to  hold  by  or  under  him  may  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance  or  freehold  in  the  premises  herein- 

1.  Washington.  —  Ballinger's  Anno.  947.  See  also,  generally,  supra,  note 
Codes  &  Stat.  (1897),  §  4887.  See  also,  i  p.  546,  and  supra.  Form  No.  13172, 
generally,  supra,  note  i,  p.  546.  and  notes  thereto. 

2.  Connecticut.— Gen.   Stat.  (1888),  § 
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after  described;  that  the  title  to  said  premises  be  adjudged  to  be  in 
the  sz\A  John  Doe \  that  the  sdXdi  Richard  Roe  surrender  possession 
thereof  to  the  said  John  Doe\  that  the  cloud  upon  the  said  John  Doe's 
title  thereto  may  be  removed,  and  that  the  said  Richard  Roe  execute 
and  deliver  to  the  said  John  Doe  a  release  of  all  claim,  right  or 
interest  of,  in  or  to  said  premises,  and  that  the  various  deeds  men- 
tioned in  the  complaint  filed  herewith,  by  the  provisions  of  which  the 
said  Richard  Roe  claims  to  hold  title  to  said  premises,  be  canceled 
and  set  aside,  and  that  a  note  of  such  cancellation  be  made  upon  the 
record  of  such  deeds  in  the  New  Haven  land  records.  That  the  real 
estate  affected  by  said  action  is  situated  in  the  county  of  New  Haven^ 
in  the  state  of  Connecticut,  more  particularly  described  as  follows,  to 
wit:  {describing  real  estate). 

Oliver  Ellsworth,  Attorney  for  Plaintiff. 


2.  By  Levying  Officer.^ 

Form  No.  13185.' 

The  State  of  Mississippi,  La  Fayette  County. 

To  the  Clerk  of  the  Chancery  Court  of  said  County: 

I,  the  undersigned,  hereby  certify  that  on  the  first  day  of  Septem- 
ber, iB99,  by  virtue  of  a  writ  of  execution  (or  attachment,  or  as  the 
case  may  be),^  issued  by  Calvin  Clark,  clerk  of  the  Circuit  Court  of 
said  county,  on  the  ninth  day  oi  June,  iS99,  in  a  certain  suit  pending 
in  said  court,  styled  as  follows,  to  wit: 

Names  of  all  parties  to  suit. 

John  Doe,  Jane  Doe  and  Banks  Belk,   plaintiffs  (or  complainants'), 
No.  102.  against 

Richard  Roe,  Rachel  Roe  and  Keever  Hughes.,  defendants.* 

I  levied  upon  the  following  described  real  estate  in  said  county  and 
state,  as  the  property  of  Keever  Hughes,  to  wit:* 


Division  of  Section. 

s. 

T. 

R. 

A. 

{describing  real  estate) 

Given  under  my  hand  this  the  first  day  of  September,  iS99. 

Simon  Stevenson,  Sheriff.* 


1.  For  other  forms  of  this  notice  see 
the  title  Attachments,  etc.,  vol.  2, 
Forms  Nos.  2846  ef  seq. 

2.  Mississippi. — Anno.  Code  (1892), 
§  2784. 

3.  Kind  of  process  under  which  the 
levy  is  made  must  be  stated.  Miss. 
Anno.  Code  (1892).  §  2784. 

4.  Names  of  parties  must  be  stated. 
Miss.  Anno.  Code  (1892).  §  2784. 


6.  Description  of  real  estate  levied  on 
must  be  stated.  Miss.  Anno.  Code 
(1892).  §  2784. 

6.  The  sheriff,  United  States  marshal  or 
other  officer  levying  upon  real  estate 
by  virtue  of  any  process,  unless  it  be  an 
execution  upon  a  judgment  duly  en- 
rolled in  the  county  where  the  real 
estate  lies,  must  file  notice.  Miss.  Anno. 
Code  (1892),  §  2784. 


II  E.  of  F.  P. —  36. 
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II.  DIRECTION  TO  CLERK  TO  INDEX  NOTICE.^ 

Form  No.  131  86.* 

To  Clerk  of  County  of  Suffolk-. 

You  are  directed  to  index  the  within  notice,  pursuant  to  section 
1672  of  the  Code  of  Civil  Procedure,  to  the  names  of  the  following^ 
defendants :  {designating  by  name  the  defendants). 

Oliver  Ellsworth.,  Plaintiff's  Attorney. 


III.  CERTIFICATE  OF  RECORD  OF  NOTICE.^ 

Form  No.  1 3  i  8  7  .* 

Superior  Court.  , 

City  and  County  of  San  Francisco.,  Department  No.  H. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Filed  for  record  at  the  request  oi  John  Doe,  this  first  day  of  Sep-^ 
tember,  a.  d.  i899,  ten  minutes  past /^«  o'clock  a.  m.,  and  recorded  in 
volume  WB,  page  Jt56  of  the  lis  pendens  records  of  the  city  and  county 
of  San  Francisco. 

Reginald  Robinson,  Recorder.  * 


1.  Must  be  indexed  to  the  name  of  each 
defendant  specified  in  the  direction  ap- 
pended at  the  foot  of  the  notice  and 
subscribed  by  the  attorney  for  the  plain- 
tiff. N.  Y.  Code  Civ.  Proc.  (1899),  g 
1672. 

Failore  to  index  notice  which  has  been 
properly  filed  with  a  direction  to  an- 
nex does  not  vitiate  the  notice.  Pat- 
terson V.  Brown,  32  N.  Y.  81. 

Most  be  recorded  in  a  book  kept  for 
that  purpose.  N.  Y.  Code  Civ,  Proc. 
(1899),  §  1672. 

2.  New  York.  —  Code  Civ.  Proc. 
(1899),  S  1672.  See  also,  generally, 
supra,  note  r,  this  page. 

3.  For  statutory  provisions  relating  to 
filing  and  recording  the  notice  of  pen- 
dency of  action  see  list  of  statutes  cited 
supra,  note  I,  p.  546. 

Necessity  of  Filing.  —  A  notice  of 
pendency  of  the  action  must  be  filed 
with  the  clerk  in  each  county  wherein 
the  real  estate  lies.  Arrington  v.  Ar- 
rington,  IT4  N.  Car.  151. 

When  Filed. —  May  be  filed  in  the 
proper  office  for  report  before  the  com- 
plaint in  the  case  is  filed  in  the  oflSce  of 
the  clerk  of  the  court.  Houghton  v. 
Kneeland,  7  Wis.  244. 


What  Constitutes  a  "  Filing."  —  The 
mere  handing  of  a  petition  to  an  officer 
for  indorsement,  and  for  a  temporary 
purpose,  cannot  be  regarded  as  a  "fil- 
ing" within  the  meaning  of  the  statute 
of  lis  pendens.  It  must  be  placed  in 
the  custody  of  the  clerk  as  a  permanent 
ofl5cial  record,  and  for  the  purpose  of 
giving  public  notice  of  the  nature  and 
scope  of  the  litigation.  Wilkinson  v. 
Elliott,  43  Kan.  590. 

Necessity  of  Recording.  —  Notice  of  lis 
pendens  must  appear  of  record.  Head 
V.  Fordyce,  17  Cal.  149. 

Seal  of  Recording  Officer.  —  A  copy  of 
the  notice  of  the  lis  pendens,  with  the 
register's  certificate  attached  in  the 
usfial  form,  except  that  it  is  with- 
out seal,  and  states  that  he  has  no 
official  seal,  held  to  have  been  sufficient, 
where  the  same  was  made  before  the 
passage  of  chapter  316,  Laws  of  1864. 
Farmers', etc.,  Bank  v.  Eldred,  20  Wis. 
196. 

4.  California.  —  Code  Civ.  Proc. 
(1897),  §  409.  See  also,  generally, 
supra,  note  3,  this  page. 

6.  Mast  be  recorded  in  the  ofllce  of  the- 
county  recorder.  Cal.  Code  Civ.  Proc 
(1897),  §  409. 
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Form  No.  13188.* 

Notice  of  Lis  Pendens 

By 

Jokn  Doe 

To 

Richard  Roe, 

Banks  Belk  and 

Keever  Hughes. 

Description  of   property:  {describing  property  as  in  the   notice  of 

-pendency  of  action). 

Dated  \.\)\%  first  day  of  September,  a.  d.  \Z99. 

Filed  for  record  \.\i\s,  first  day  of  September,  a.  d.  18PP,  and  recorded 
in  book  M  on  page  10^. 

Calvin  Clark,  Clerk.* 
Form  No.  1 3  i  8  9 .' 

The  Circuit  Court  for  the  County  of  Montcalm. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  of  the  Pending  of  Ejectment  Suit. 

Register's  Office,    ) 

Montcalm  County,  j 

Filed  and  received  for  record,*  the  yfrj/  day  of  September^  a.  D. 
1 899,  at  ten  o'clock  a.  m.,  and  recorded  in  liber  97  of  the  entry  book 
of  deeds,  on  page  592.^ 

Reginald  Robinson,  Register  of  Deeds. 
Oliver  Ellsworth,  Attorney  for  Plaintiff. 

Form  No.  13190.* 

District  Court,  County  of  Ramsey. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Notice  of  Lis  Pendens. 

State  of  Minnesota,  ) 

County  of  Ramsey.   \ 

I  hereby  certify  that  the  within  notice  of  lis  pendens  was  filed  in 
this  office  for  record'  on  tht  first  day  of  September,  a.  d.  i%99,  at  ten 

1.  Florida. —  Rev.  Stat.  (1892),  §  1220.  register  of  deeds.     Mich.  Comp.  Laws 
See  also,  generally,  supra,  note  3,    p.  (1897),  ij  iioii;  Laws  (1891),  p.  72, 
562.  5.  Must  be  recorded  by  the  register  in 

2.  MoBt  be  filed  in  the  oflSce  of  the  a  book  kept  for  that  purpose.  Mich, 
clerk  of  the  circuit  court  of  the  county  Comp.  Laws  (1897),  S  11012. 

where  the  property   is  situated.     Fla.  The  entry  book  of  deeds  is  the  proper 

Rev.  Stat.  (1892),  ^  1220.  book  in  which  to  record  the  lis  pendens. 

Most  be  recorded  by  the  circuit  clerk  Mich.  Comp.  Laws  (1897),  §  8980. 

in  a  book  kept  by  him  for  that  pur-  6.   Minnesota. — Stat.  {1894),  §  5866. 

pose.     Fla.  Rev.  Stat.  (1892),  §  1220.  See  also,  generally,   supra,  note  3,  p. 

3.  Michigan.  —Comp.  Laws  (1897),  §  562. 

IIOII.     See  also,  generally,  supra,  note        7.  Host  be  filed  for  record  in  the  oflSce 
3,  p.  562.  of  the  register  of  deeds.     Minn.  Stat. 

4.  Most  be  filed  in  the  office  of  the    (1894),  §  5866. 
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o'clock  A.  M.  and  was  duly  recorded  in  book  M  of  mortgages,  on 
page  102> 

Reginald  Robinson^  Register  of  Deeds. 

Form  No.  13191.* 

Lis  Pendens  Notice  by  Plaintiff  (or  Complainant). 
John  Doe^  plaintiff  (or  complainant'), 
No.  102.  against 

Richard  Roe,  Banks  Belk  and  Keever  Hughes,  defendants. 
The  State  of  Mississippi,  \ 
Tate  County,  \ 

Filed^  this  the  ^rst  day  of  September,  iS99,  at  ten  o'clock  A.  m. 

Calvin  Clark,  Chancery  Clerk. 
Recorded*  in  lis  pendens  record  No.  15,  on  page  108,^  this  the 
first  day  of  September,  iS99,  at  ten  o'clock  a.  m.^ 

Calvin  Clark,  Chancery  Clerk. 

Form  No.  13192.* 

Notice  of  Lis  Pendens. 

John  Doe 

against 

Richard  Roe. 

State  of  Nebraska,  \ 

Colfax  County.        \^^' 

Entered  on  numerical  index  and  filed  for  record  the  first  day  of 
September,  j.899,  at  ten  o'clock  and  thirty  minutes  A.  u.,  and  recorded 
in  the  office  of  clerk  (or  register  of  deeds)  of  said  county,  in  book  10 
of  notices  of  lis  pendens,  page  306^ 

Calvin  Clark,  Clerk  (or  Register  of  Deeds).* 

Form  No.  13193." 

District  Court,  Sixth  Judicial  District. 

County  of  Burleigh,  State  of  North  Dakota. 

John  Doe,   plaintiff, 

against 

Richard  Roe,  defendant. 

1.  Mnst  be  recorded  by  the  register  in  ing  must  be  indorsed  on  the  notice, 
the  same  book  and  in  the  same  manner     Miss.  Anno.  Code  (1892),  §  2783. 

as    mortgages    are     recorded.     Minn.         7.  Nebraska.  —  Comp.  Stat.  (1897),  § 
Stat.  (1894),  §  5866.  5677.     See  also,  generally,  supra,  note 

2.  Mississippi. — Anno.    Code  (1892),     3,  p.  562. 

§§  2783,    2784.     See    also,    generally,  8.  Most  be  recorded  by  the  clerk  or 

iupra,  note  3,  p.  562.  register  of  deeds  in   the  manner  pre- 

3.  Must  be  filed  with  the  clerk  of  the  scribed  by  law.  Neb.  Comp.  Stat, 
chancery   court.      Miss.    Anno.    Code  (1897),  §  5677. 

(X892),  §g  2783,  2784.  9.  Must  be  filed  with  the  clerk  or  regis- 

4.  Most  be  recorded  by  the  clerk,  ter  of  deeds  of  the  county.  Neb. 
Miss.    Anno.    Code    (1892),    §§    2783,     Comp.  Stat.  (1897),  §  5677. 

2784.  10.  North  Dakota.— R&\.  Codes  (1895), 

6.  Lis  pendens  record   is   the    proper    §  5251.  ' 

book    in   which    to    record    the    notice.  South  Dakota.  —  Dak.    Comp.    Laws 

Miss.  Anno.  Code  (1892),  §  2782.  (1887),    §  4897.      See    also,    generally, 

6.  Hoar  and  day  of  filing  and  record-    supra,  note  3,  p.  562. 
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Notice  of  Lis  Pendens. 
Office  of  Register  of/ Deeds. 
County  of  Burleigh^  State  of  North  Dakota. 

I  hereby  certify  that  the  within  instrument  was  filed  in  this  office 
for  record  on  the  first  day  of  September,  a.  d.  i8S9,  at  ten  o'clock  in 
the  forenoon,  and  was  duly  recorded  in  book  H  of  the  lis  pendens 
records,  at  page  365. 

Reginald  Robinson,  Register  of  Deeds.  ^ 
Oliver  Ellsworth,  Plaintiff's  Attorney. 

Form  No.  i  3  i  9  4  .* 

No.  102,  Superior  Court,  of  Spokane  County. 

John  Doe,  plaintiff, 

against 

Richard  Roe,  defendant. 

Lis  Pendens. 

Filed  at  the  request  of  John  Doe,  on  this  first  day  of  September^ 

A.  D.  \Z99,  at  ten  minutes  past  ten  o'clock  a.  m.,  and  recorded  in 

volume  lU  of  the  lis  pendens  records,  at  page  JiS6  of  the  county 

records  of  Spokane  county,  in  the  state  of  Washington. 

Aaron  Alexander,  Auditor.' 
Oliver  Ellsworth,  Attorney  for  John  Doe. 
Office  address,  No.  Ji.12  Main  Street,  Spokane^  Washington, 


^'[ss. 


Form  No.  13x95. 

State  of  Wisconsin, 
Pierce  County. 

I,  Reginald  Robinson,  register  of  deeds  of  said  county,  do  hereby 
certify  that  the  within  copy  of  notice  of  pendency  of  action  has  been 
compared  by  me  with  the  original  notice  on  file  in  my  office,  and  now 
in  my  legal  custody,  and  that  the  same  is  a  true  and  correct  transcript 
of  such  original.  I  further  certify  that  said  original  notice  was  filed 
in  my  office  on  xh^  first  day  of  September,  a.  d.  18PP,  at  ten  o'clock  in 
\ht.  forenoon. 

Witness  my  hand  and  official  seal,  at  my  office  in  Ellsworth,  this 
first  day  of  September ^  a.  d.  i89P. 

(seaL)  Reginald  Robinson, 

Register  of  Deeds  for  Pierce  County,* 

1.  Mast  be  filed  for  record  with  the  regisiter  of  deeds.  Wis.  Stat.  (1898),  § 
register  of  deeds.     N.   D.   Rev.  Codes     3187. 

(1895),   §   5251;    Dak.  Comp.  Laws,  S.  Method  of  Secording.  —  The  register  of 

Dak.  (1887),  §  4897.  deeds   shall   keep  a  separate  book  or 

2.  Washington.  —  Ballinger's  Anno,  register,  divided  into  columns,  with  ap- 
Codes  &  Stat.  (1897),  §  4887.  See  also,  propriate  headings,  in  which  he  shall 
generally,  supra,  note  3,  p.  562.  enter  every  notice  of  the  pendency  of 

3.  Host  be  filed  with  the  auditor  of  every  action  affecting  real  estate,  which 
the  county.  Ballinger's  Anno.  Codes  may  be  filed  pursuant  to  law  in  his 
&  Stat.  Wash.  (1897),  §  4887.  ofl5ce,   specifying  the   day,    hour  and 

4.  Wisconsin.  —  Stat.  (1898),  §  3187.  minute  of  his  reception  thereof,  the 
See  also,  generally,  supra,  note  3,  p.  names  of  the  several  parties  mentioned 
562.  therein,  designating  separately   plain- 

5.  Most  be  filed  in   the  office   of  the  tiffs  and  defendants,  the  names  of  the 
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IV.  CANCELLATION  OF  NOTICE.^ 

1.  Affldavit.2 

Form  No.  131 96.* 

Supreme  Court,  Suffolk  County. 
John  Doe,  plaintiff, 
against 
Richard  Roe,  defendant. 
Suffolk  County,  ss. 
Richard  Roe,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  cause. 

II.  That  on  \hQ.  first  day  of  September,  a.  d.  i8.9P,  John  Doe,  the  plain- 
tiff in  the  above  entitled  cause,  filed  in  the  clerk's  office  of  the  county 
of  Suffolk,  in  the  state  of  New  York,  a  notice  of  the  pendency  of  action 
in  the  above  entitled  cause,  which  said  notice  of  pendency  of  action 
was  as  follows,  to  wit:  {setting  out  the  notice  verbatim  or  in  substance'). 

III.  That  on  the  tenth  day  of  October,  a.  d.  \W9,  final  judgment 
was  rendered  in  the  above  entitled  cause  against  y<?-^«  Doe,  the  plaintiff 
in  the  above  entitled  cause,  the  party  who  filed  the  said  notice  of 
pendency  of  action  herein  above  set  out,  which  said  final  judgment 
was  as  follows,  to  wit:  {setting  out  judgment  verbatim  or  in  substance). 

IV.  That  the  time  to  appeal  from  the  said  final  judgment,  rendered 
as  aforesaid  against  John  Doe^  the  said  plaintiff  in  the  above  entitled 
cause,  has  expired. 

V.  That  the  said  notice  of  the  pendency  of  the  action  in  the  above 
entitled  cause  hereinbefore  set  out  is  still  in  full  force  and  effect  and 
of  record,  uncanceled,  in  the  clerk's  office  in  the  said  county  of 
Suffolk,  state  of  New  York. 

Richard  Roe. 
Sworn  to  before  me  \.\i\%  first  day  of  December,  a.  d.  i2>99. 
(seal)  Norton  Porter, 

Notary  Public,  Suffolk  County,  New  York. 

2.  Notice  of  Motion.* 

attorneys  of  the  respective  parties,  de-  Abandonment  of  action  is  a  ground  for 
scription  of  the  real  estate  mentioned,  cancellation.  Durand  v.  Lord,  115  111. 
the  amount  of  the  indebtedness  claimed,  610;  Hammond  v.  Paxton,  58  Mich.  393. 
and  shall  keep  for  each  such  book  an  Dismissal  of  suit  is  a  ground  for  can- 
index  showing  in  alphabetical  order  cellation.  Davis  z^.  Hall,  90  Mo.  659. 
separately  the  name  of  each  party  plain-  Unreasonably  delaying  suit  is  a  ground 
tiff  and  each  party  defendant,  and  the  for  cancellation.  Myrick  v.  Selden,  36 
subject  of  each  such   name  as   found.  Barb.  (N.  Y.)  15. 

And  when  a  notice  of  the  pendency  of  2.  Beqoisites  of  Affidavit.  —  For  the 
an  action  for  the  foreclosure  of  a  mort-  formal  parts  of  an  affidavit  in  a  par- 
gage  is  filed,  he  shall  enter  on  the  mar-  ticular  jurisdiction  see  the  title  Affi- 
gin  of  the  record  of  such  mortgage  a  davits  vol.  i,  p.  548. 
memorandum  of  the  filing  of  such  no-  3.  New  York.  —  Code  Civ.  Proc. 
tice.     Wis.  Stat.  (1898),  §  761.  (1899),  §  1674.     See  also,  generally,  list 

1.  Cancellation  can  only  be  had  in  cases  of  statutes  cited  supra,  note  i,  p.  546. 

authorized  by  the  statute.     Niebuhr  z/.  4.  Seqnisites  of  Kotion.  —  For  the  for- 

Schreyer,  lo  Civ.  Proc.   Rep.  (N.  Y.  C.  mal    parts   of   a    motion   or   notice   of 

PI.)   72;  Mills  V.    Bliss,    55  N.  Y.  139;  motion  in  a  particular  jurisdiction  see, 

Beman  v.  Todd,  124  N.  Y.  114.  generally,  the  title  Motions. 

566  Volume  11. 


I 


13197.  LIS  PENDENS.  13199. 

Form  No.  13  197.' 

{Commencing  as  in  Form  No.  695J!i.,  and  continuing  down  to  *)  for  an 
order  directing  that  the  notice  of  the  pendency  of  action  heretofore 
<iuly  filed  in  the  clerk's  office  of  the  county  clerk  of  the  county  of 
Suffolk,  in  the  state  of  New  York,  which  said  notice  of  pendency  of 
action  is  set  out  in  full  in  the  annexed  and  accompanying  affidavit, 
be  canceled  and  discharged  of  record  by  the  said  clerk  of  the  said 
county  of  Suffolk,  as  provided  by  section  1674  of  the  Code  of  Civil 
Procedure,  with  costs  of  this  motion  {continuing  and  concluding  as  in 
Form  No.  6954). 

8.  Order  Directing  Clerk  to  Cancel.^ 

Form  No.  i  3  i  9  8 .' 

{Commencement  as  in  Form  No.  6957.^ 

Ordered  that  the  county  clerk  of  the  county  of  Suffolk  cancel  and 
discharge  of  record,  in  the  manner  prescribed  by  section  1674  of  the 
Code  of  Civil  Procedure,  a  certain  notice  of  pendency  of  action  here- 
tofore filed  in  the  above  entitled  cause  in  the  clerk's  office  of  said 
county  clerk  of  said  Suffolk  county,  on  the  ffrst  day  of  December,  a.  d. 
\Z99,  and  by  said  clerk  recorded  in  a  book  kept  for  that  purpose. 

And  it  is  further  ordered  {continuing  and  concluding  as  in  Form  No. 
6957). 

V.  AFFIDAVIT  OF  FILING  NOTICE. 

Form  No.  13199  .* 

Supreme  Court,  Suffolk  County.  ' 

John  Doe,  plaintiff,      \      Affidavit  of  Filing  Notice  of  Action 
agamst  >•  Pp  Hi 

Richard  Roe,  defendant.  )  "    "^' 

1.  New  York. —  Code  Civ.  Proc.  (1899),  *^*y  o^  October,  189J,  and  also  being  the 
§  1674.  See  also,  generally,  list  of  stat-  same  premises  heretofore  conveyed  by 
utes  cited  supra,  note,  I,  p.  546.  Mary  A.  Guilfoyle  and  James  F.   Guil- 

2.  BeqnisitesofOrder. —  For  the  formal  foyle,  her  husband  (the  plaintiff),  to 
parts  of  an  order  in  a  particular  juris-  Catharine  E.  Pierce,  by  deed  dated 
diction  see,  generally,  the  title  Orders.  April  12th,  i8gj,   and  recorded  in   the 

Precedent.  —  In  Guilfoyle  v.  Pierce,  9  office  of  the  register  of  JTin^s  county, 

N.   Y.  App.   Div.   I,  the   order,  among  City  of  Brook/yn,  State  of  A^ew  York,  in 

other  things,  recited  as  follows:  liber  £/y2  of  Conveyances,  page  2S0, 

"  It  is  further  ordered,  adjudged,  and  April  i^t/i,   i8q^,  and   also   deliver   to 

decreed,  that    said   David  J.  Lees,    re-  said  defendant  all  papers  in  his  pos- 

ceiver,  within  ten  days  after  the  service  session  affecting  said  premises. 
of  a  copy  of  this  judgment,  reconvey.         It  is  further  ordered,  that  the  clerk 

execute,   acknowledge   and   deliver   to  of  the  court  of  Kings,   in  the  city  of 

Catharine  E.  Pierce,  the   defendant  in  Brooklyn,  be  and  he  hereby  is  directed 

this  action,  a  deed  conveying  to  her  in  to  mark  the  notice  of  lis  pendens,  filed 

fee  simple  the  house  and  lot  known  as  in  this  action   in   his  office  on  the  i8th 

No.   1)41  Madison  street  in  the   city   of  day   of  September,   i8<?j>,  vacated,    can- 

.  Brooklyn,  county  of  Kings  and  State  of  celed  and  discharged." 
New    York,  being  the  same   premises        3.    New    York.  —  Code    Civ.    Proc. 

conveyed  by  said  Catharine  E.  Pierce  to  (1899),  §  1674.     See  also,  generally,  list 

said  David  J.  Lees,   receiver,  pursuant  of  statutes  cited  supra,  note  i,  p.  546. 
to  the  order  of  this  court  dated  the  26th        4.  Affidavit  of  attorney  attached  to  a 
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State  of  New  York,  \ 
County  of  Suffolk.     \  ^^^ 

Oliver  Ellsworth^  plaintiff's  attorney,  being  duly  sworn,  says,  that 
a  notice  of  the  pendency  of  this  action,  of  which  the  annexed  is  a 
copy,  was  on  \\i^  first  day  of  September,  a.  d.  i859,  filed  in  the  office  of 
the  clerk  of  the  county  of  Suffolk,  in  which  county  said  premises  are 
situated,  and  since  the  filing  of  the  said  notice  the  summons  and 
complaint  in  this  action  have  not  been  amended  by  making  new 
parties  to  the  action  or  so  as  to  affect  property  not  described  in  said 
notice. 

Oliver  Ellsworth. 

Sworn  to  before  me  this  twenty-fourth  day  of  October,  iS99. 

(seal)  Norton  Porter, 

Notary  Public,  New  York  County,  N.  Y. 

VI.  ACTION  FOR  MAUCIOUS  FILING  OF  NOTICE.^ 

Form  No.  13200.* 

(Precedent  in  Smith  v.  Smith.  20  Hun  (N.  Y.)  555,  26  Hun  (N.  Y.)  573.) 

[(Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5926.') 
{lifter  alleging  that  plaintiff  was  and  still  is  the  owner  of  certain 
premises,  describing  them,  the  complaint  continued,  alleging  as  follotvs:)^ 
That  the  said  defendants,  on  the  10th  day  oi  July,  iS73,  through 
one  G.  S.  P.  Stillman,  an  attorney-at-law,  and  the  attorney  of  the 
said  defendants  thereunto  duly  authorized  by  them,  as  this  plaintiff 
is  informed  and  believes,  filed,  or  caused  to  be  filed,  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  a  notice  of  pendency 
of  action  upon,  and  referring  to  the  complaint  in  a  certain  action 
then  pending  in  the  [Court  of  Common  Pleas  for  the  city  and  county 
oi  New  York],^  wherem  the  said  defendants  were  parties  plaintiff, 
and  this  plaintiff  and  others  were  made  parties  defendant,  wherein 
and  whereby  it  was,  among  other  things,  alleged  in  said  notice  that 

copy  of  the  notice  has  been  held  to  be  was  filed  had  been  in  any  way  termi- 

sufficient   proof    that   the    notice    was  nated,    or    that    the  action   had    been 

duly   filed.     Carberry   v.    Benson,    18  brought  maliciously  or  with  probable 

Wis.  489.     So  held  in  suit  to  foreclose  cause.     Smith  v.  Smith,  26  Hun  (N.  Y.) 

a  mortgage.  573,  is  cited  with  approval  in  Palmer  v. 

Compare  forms  of   su^h  an   affidavit  Palmer,  8  N.  Y.  App.  Div.  331;  Ingram 

set  out  in  3  Barb.  Ch    Pr.  724,  854.  v.  Root,  51  Hun  (N.  Y.)  238. 

1.  See  also,  generally,  the  title  Ma-  It  is  a  question  of  great  doubt,  how- 
Licious  Prosecution, /<7j/,  p.  712.  ever,  whether  such  an  action  would  lie 

2.  It  was  held  in  Smith  v.  Smith,  20  under  the  facts  of  the  case,  if  complaint 
Hun  (N.  Y.)  555,  that  the  demurrer  in-  were  faultless  as  to  the  objections 
terposed  to  this  complaint  was  properly  pointed  out  by  the  court  in  sustain- 
overruled;  but  on  rehearing  of  the  ing  the  demurrer  thereto.  See  the  title 
same  case  in  26  Hun  (N.  Y.)  573,  it  Malicious  Prosecution, /«7j/,  p.  712. 
was  held  that  the  demurrer  should  have  3.  The  matter  to  be  supplied  within  [  ] 
been  sustained.  Brady,  J.,  dissenting,  will  not  be  found  in  the  reported  case. 
The  majority  of  the  court  on  the  re-  4.  The  court  of  common  pleas  of  the 
hearing  (26  Hun  (N.  Y.)  573)  were  of  city  and  county  of  New  York  has  been 
the  opinion  that  the  complaint  was  de-  abolished  and  the  jurisdiction  formerly 
fective  in  that  it  did  not  allege  that  the  exercised  by  it  vested  in  the  supreme 
action  in  which  the  notice  of  lis  pendens  court.     N.  Y.  Const.  (1895),  art.  6,  §5. 
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said  action  had  been  commenced,  and  was  pending  to  recover  the 
interest  of  the  defendant's  husband,  Alpheus  F.  Smith,  in  the  premises 
hereinbefore  described,  and  which  was  the  property  of  this  plaintiff, 
and  the  complaint  in  which  action,  which  was  filed  in  the  ofl&ce  of 
the  clerk  of  said  court,  and  was  the  same  complaint  referred  to  in 
said  notice,  alleged  and  declared  the  said  premises  to  be  the  prop- 
erty of  her  husband,  Alpheus  F.  Smith,  and  that  her  title  to  the  same 
was  fraudulent  as  against  the  said  defendants.  Who  claimed  to  be 
creditors  of  her  said  husband. 

That  the  said  defendants,  through  their  said  attorney,  well  know- 
ing the  premises,  and  maliciously  and  without  reasonable  or  probable 
cause,  continuing  to  cause  it  to  be  suspected  that  this  plaintiff  did 
not  own  said  lot  of  land,  and  the  building  thereon,  and  that  she  was 
a  fraudulent  owner  and  holder  thereof,  and  to  prevent  this  plaintiff 
from  effecting  a  sale  thereof,  if  she  so  desired,  wrongfully  caused 
said  notice  to  be  filed  as  aforesaid,  giving  notice  of  the  matters 
therein,  and  in  the  said  complaint  set  forth  to  all  the  world. 

That  the  statements  and  allegations  contained  in  said  notice,  so 
filed  as  aforesaid,  and  in  the  complaint  to  which  the  same  referred, 
charging  this  plaintiff  with  not  being  the  owner  of  said  lot  of  land, 
and  the  building  thereon,  and  that  her  ownership  of  the  same  was 
fraudulent  and  void  as  against  the  creditors  of  her  husband,  was  and 
are  wholly  false,  and  were  made  maliciously  and  with  the  intent  to 
injure  the  said  lot  of  land  and  building,  as  well  as  this  plaintiff,  and 
to  prevent  her  from  selling  the  same. 

[That  said  action  referred  to  in  said  notice  of  pendency  of  action 
then  pending  in  the  said  [Court  of  Common  Fleas  in  and  for  the  city 
and  county  oi  New  York\,^  wherein  the  said  defendants  were  made 
parties  plaintiff  and  this  plaintiff  and  others  were  parties  defendant, 
was  brought  maliciously  and  without  probable  cause  in  this,  to  wit: 
(showing  wherein  consisted  malice  and  want  of  probable  cause).^^ 

[That  said  action  referred  to  in  said  notice  of  pendency  of  action 
then  pending  in  [said  Court  0/  Common  Fleas  for  the  city  and  county 
of  New  York^  wherein  the  said  defendants  were  parties  plaintiff  and 
this  plaintiff  and  others  were  made  parties  defendant,  was  afterward, 
to  wit,  on  the  second  day  of  August,  a.  d.  i873,  terminated  in  manner 
following,  to  wit:  (showing  the  manner  of  the  termination  of  the 
action').^'^ 

That  thereafter,  and  on  the  27th  day  oi  June,  i87^,  the  said  notice 
of  pendency  of  action  was,  by  order  of  the  said  [Court  of  Common 
Fleas],  canceled  of  record  on  the  application  of  the  said  defendants, 
through  their  said  attorney,  as  she  is  informed  and  believes,  whereby 
the  same  was  wholly  ended. 

That  in  or  about  the  month  of  August,  iS73,  and  after  the  filing,  as 
aforesaid,  of  the  said  notice,  and  before  the  same  was  canceled,  this 

1.  See  supra,  note  4,  p.  568.  without   probable   cause   rendered  the 

2.  The  matter  between  [  J  has  been  in-  complaint  subject  to  demurrer, 
serted  to  meet  the  criticism  of  the  court        3.  This  allegation   has  been  inserted 
in  Smith  z/.  Smith,  26  Hun  (N,  Y.)  573,  to   remedy    the   defect   pointed  out  in 
to  the  effect  that  a  failure  to  allege  that  Smith  v.   Smith,   26  Hun  (N.  Y.)  573, 
the  action  was  brought  maliciously  or  where  it  was  held  that  a  failure  to  allege 
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plaintiff  had  a  bona  fide  offer  and  could  have  sold  the  said  lot  of 
land,  and  the  building  thereon,  together  with  the  furniture  therein 
contained,  for  the  sum  of  %130fi00,  to  one  A.  B.  Rand,  but  that  in 
consequence  of  said  notice,  and  the  filing  thereof,  and  the  matters  so 
set  forth  in  said  complaint  so  referred  to,  the  said  A.  B.  Rand  refused 
to  purchase  the  said  lot  and  building,  and  this  plaintiff  was  prevented 
from  effecting  a  sale  thereof. 

That  by  reason  of  the  premises,  and  the  wrongful  and  malicious 
act  of  the  said  defendants  in  so  filing  said  notice,  this  plaintiff  lost 
the  sale  of  the  said  lot  and  building  erected  thereon,  and  in  conse- 
quence thereof  suffered  damage  in  the  sum  of  %50,000. 

Wherefore  said  plaintiff  prays  judgment  against  said  defendants  for 
the  sum  of  %50,000,  besides  the  costs  and  disbursements  of  this  action. 

\(^Stgnature,  address  and  verification  as  in  Form  No.  114S7.')] 

VII.  Lis  pendens  as  a  defense.^ 
1.  Answer  or  Plea.^ 

Form  No.  13201.* 

[S)ta.te  oi  Indiana,      )  Hendricks  \Comm.on  Pleas\.^ 

Hendricks  County.  \     '     January  Term,  i85P. 

Stephen  Hardwick,  plaintiff, 

against 
James  St.  John,  defendant. 

For  answer  to  the  complaint  herein  the  defendant  says:]* 
That  the  plaintiff  ought  not  to  have  and  maintain  his  action,  etc., 
because  he  says,  that  at  a  term  of  the  Hendricks  Circuit  Court,  within 
and  for  the  county  oi  Hendricks,  being  the  March  term  of  said  court, 
i857,  the  plaintiff  impleaded  the  defendant  in  a  civil  action,  and  ifor 
the  same  cause  of  action  in  the  complaint  mentioned,  as  from  the 
record  of  that  court  appears;  and  thsit  Stephen  Hardwick,  the  then 
plaintiff,  is  the  now  plaintiff,  and  James  St.  John,  the  then  defendant, 
is  the  now  defendant;  and  that  the  suit  aforesaid  was  pending  in  the 
said  Circuit  Court  at  the  time  of  the  commencement  of  this  action  in 
the  [^Common  P/eas].^  And  at  the  February  term,  i855,  of  the  said 
Circuit  Court,  the  defendant,  James  St.  John,  recovered  a  judgment 
against  said  plaintiff  for  costs. 

[Wherefore  defendant  prays  that  this  action  may  abate. 

Jerefniah  Mason,  Attorney  for  Defendant.] 

that  the  action  had  been  in  any  way  3.  This  was   the    amended    answer 

determined  rendered  the  complaint  de-  filed  in  the  case.     A  demurrer  thereto 

murrable.  was  overruled  on  issue  joined  on  the 

1.  Baiaed  by  Answer  or  Plea.  —  See,  reply  thereto.  The  court  found  for  the 
generally,  the  title  Abatement,  Pleas  plaintiff  and  rendered  judgment,  which 
IN,  vol.  I,  p.  68  et  seq.\  Deposits,  vol.  judgment  was  affirmed. 

6,  Form  No.  7407.  4.   Courts   of    common    pleas    have 

Raised  by'Demtirrer.  —  See,  generally,  been    abolished   in  Indiana,   and    the 

the  title  Demurrers,  vol.  6,  p.  294.  jurisdiction    once    exercised   by  them 

2.  For  the  formal  parts  of  an  answer  has  been  vested  in  the  circuit  courts, 
or  plea  in  a  particular  jurisdiction  see  Horner's  Stat.  Ind.  (1896),  §  1335. 

the  title  Answers  in  Code  Pleading,  6.  The  matter  enclosed  by  [  ]  will 
vol.  I,  p.  799;  Pleas.  not  be  found  in  the  reported  case. 
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2.  Replication  or  Reply  to  Answer  or  Plea.^ 

Form  No.  13202.* 

State  of  Illinois^  \  Circuit  Court  of  Greene  County. 

Greene  County,    f  October  Term,  a.  d.  \W9. 

John  Doe    ) 

against       >•  Assumpsit. 
Richard  Roe.  ) 

And  the  plaintiff  says  that  the  said  writ,  by  reason  of  anything  that 
the  said  defendant  hath  in  his  said  plea  above  alleged,  ought  not  to  be 
quashed,*  because  he  says  that  there  is  not  any  record  of  the  said 
supposed  former  suit  remaining  in  the  said  Circuit  Court  of  the  said 
Greene  county  in  the  manner  and  form  as  the  said  Richard  Roe  hath 
above  in  said  plea  alleged;  and  this  the  plaintiff  is  ready  to  verify 
when  and  where  and  in  such  manner  as  the  court  here  shall  order, 
direct  or  appoint,  etc. 

Oliver  Ellsworth.,  Attorney  for  Plaintiff. 

3.  Demurrer  to  Replication  or  Reply  to  Answer  or  Plea.^ 

Form  No.  13203.* 

(Precedent  in  Averill  v.  Patterson,  10  N.  Y.  501.) 

[(Commencement  as  in  Form  No.  1085.')Y' 

1.  The  plaintiffs  do  not  show,  in  and  by  said  reply,  that  the  former 
action  mentioned  in  the  answer  was  ever  discontinued. 

2.  The  reply  is  insufficient,  in  not  averring  that  the  former  action 
was  discontinued  by  order  or  rule  to  that  effect,  entered  in  said 
cause,  and  notice  thereof  served  on  the  defendant. 

1.  For  the  formal  parts  of  a  replication  tion  set  out  in  Green's  New  Prac,  p. 
or  reply  in  a  particular  jurisdiction  see     1552,  No.  818. 

the  titles  Replications;  Replies.  For  a  similar  replication  setting  up 
New  assignment  in  such  a  replication  nul  tie!  record  to  a  plea  of  former  ad- 
may  be  as  follows:   {^Commencing  as  in  judication  see  Form  No.  9690,  and  notes 
Form    No.  13202,  and  continuing  down  thereto. 

to  *)  "  because  he  says  that  he  sued  3.  Seqnisites  of  Demnrrer.  —  For  the 
out  his  said  writ  against  the  defendant  formal  parts  of  a  demurrer  in  a  par- 
and  declared  thereon  not  for  the  non-  ticular  jurisdiction  see  the  title  De- 
performance  of  the  promises  in  the  said  murrers,  vol.  6,  p.  294. 
plea  mentioned,  and  in  respect  whereof  4.  This  demurrer  was  overruled  in 
the  supposed  former  suit  therein  also  the  court  below,  but  on  appeal  the 
mentioned  is  so  pending  as  aforesaid,  judgment  was  reversed,  the  court  hold- 
but  for  the  nonperformance  of  other  ing  that  the  demurrer  was  well  taken, 
and  different  promises  made  by  the  The  action  was  upon  a  promissory 
defendant  to  the  plaintiff  in  manner  note.  The  answer  set  up  a  former 
and  form  as  he  has  above  thereof  com-  suit  pending.  The  plaintiff  replied 
plained  against  the  said  defendant;  and  that  the  former  suit  was  discontinued 
this  the  plaintiff  is  ready  to  verify,"  by  a  notice  in  writing  to  that  effect, 
etc.  served  upon  the  defendant  before  the 
For  a  similar  replication  of  new  answer  in  this  case  was  verified  or 
assignment  to  a  plea  of  former  adjudi-  served  upon  the  plaintiff's  attorney, 
cation  see  Form  No.  9689,  and  notes  6.  The  matter  to  be  supplied  within 
thereto.  [  ]  will  not  be  found  in  the  reported 

2.  This  form  is  based  on  the  replica-  case. 
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3.  The  reply  is  insufficient,  in  not  showing  that  the  costs  in  the 
former  action  were  paid  or  offered  to  be  paid. 

4.  That  the  reply  is  insufficient,  because  it  admits  that  the  former 
suit  was  pending  at  the  commencement  of  this  action;  and  it  is  not 
sufficient  to  aver  that  it  has  been  discontinued  since  that  time.^ 

[Wherefore  {continuing  and  concluding  as  in  Form  No.  1085).'^^ 

1.  A  pending  action  cannot  be  discon-  Bowker  Fertilizer  Co.  v.  Cox,  106  N. 
tinned   by  notice    to   defendant.      The     Y.  555. 

cleric  must  enter  the  discontinuance  in  2.  The  matter  to  be  supplied  within 
order  to  make  it  efifectual.  Averill  v.  [  ]  will  not  be  found  in  the  reported 
Patterson,    10    N.    Y.    500.     See    also    case. 
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•  CROSS-REFERENCES. 

For  Form   of  Declaration  for  Stabling  Horses,   see  the  title  INN- 
KEEPERS, vol.  10,  Form  No.  11050. 

I.  CIVIL  ACTION  AGAINST. 

1.  Fop  Injuries  Caused  by  Vicious  Horse. 

Form  No.  13204. 
(Precedent  in  Windle  v.  Jordan,  75  Me.  150.)' 

{(^Commencing  as  in  Form  No.  69Jf.oy\^  in  a  plea  of  the  case,  for 
that  the  said  defendant,  at  said  Lisbon,  on  the  second  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  in  consideration  that  the  plaintiff  at  the  special  instance  and 
request  of  the  defendant,  had  hired  of  him  one  horse  and  wagon  for 

1.  In  thiscase  judgment  for  the  plain-  for  the  purpose  for  which  he  is  let,  and 
tiff  was  aflSrmed,  the  court  holding  that  not  vicious  or  in  the  habit  of  kicking, 
a  livery-stable  keeper  who  lets  a  horse  2,  The  matter  to  be  supplied  within 
for  hire  for  a  trip  promises  impliedly  [  ]  will  not  be  found  in  the  reported 
that  the  horse  is  a  good  and  suitable  one    case. 
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the  purpose  of  riding  from  Lisbon,  aforesaid,  to  Lewiston,  in  said 
county,  and  in  return  from  said  Lewiston  to  said  Lisbon,  for  the  price 
and  hire  of  a  reasonable  sum  of  money,  to  wit:  two  dollars,  and  for 
other  good  and  valuable  considerations,  then  and  there  promised  the 
plaintiff  that  the  said  horse  was  sound,  kind,  safe,  and  serviceable, 
and  free  from  the  vice  of  kicking,  and  that  the  same  would  perform 
well  when  harnessed  in  said  wagon,  and  was  suitable  to  perform  said 
purpose  and  service. 

And  the  plaintiff  in  fact  saith,  that  he,  confiding  in  said  promise  of 
the  said  defendant,  did,  on  the  second  day  of  September,  aforesaid,  set 
forward  on  said  purpose  and  service  with  said  wagon,  drawn  by  said 
horse  of  the  defendant,  hired  for  the  purpose  aforesaid,  as  aforesaid. 

Yet  the  said  defendant  did  not  regard  his  promise,  aforesaid,  but 
then  and  there  craftily  and  subtly  deceived  the  plaintiff  in  this,  that 
the  said  horse  was  then  and  there  unkind,  unsafe,  unsound,  and 
unsuitable  for  said  purpose  and  service,  and  that  said  horse  was  not 
free  from  the  vice  of  kicking,  but  on  the  contrary  said  horse  was 
then  and  there  in  the  habit  of  viciously  and  violently  kicking,  all  of 
which  the  said  defendant  then  and  there  well  knew. 

And  the  plaintiff  avers  that,  in  the  performance  of  said  service,  the 
said  horse  was  driven  and  managed  by  the  plaintiff  with  due  care. 

Yet,  by  reason  of  the  said  unkindness,  unsoundness,  and  unsuit- 
ableness  of  the  said  horse  for  said  purpose  and  service,  the  said  horse 
then  and  there  became  restive,  violent,  furious,  and  uncontrollable, 
and  then  and  there,  while  in  said  service,  to  wit:  at  said  Le^vistony 
the  said  horse  viciously  and  violently  kicked  the  plaintiff  upon  his 
left  knee  and  broke  the  knee-cap  thereof,  and  then  and  there  kicked 
the  plaintiff  upon  his  right  leg  and  upon  his  thumb  and  finger,  all 
without  the  fault  of  the  plaintiff,  and  the  plaintiff  was  thereby  then 
and  there  greatly  and  permanently  injured  in  his  left  knee,  right  leg 
and  thumb  and  finger,  and  by  reason  of  his  said  wounds»and  injuries, 
then  and  there  received,  as  aforesaid,  the  plaintiff  then  and  there,  for 
a  long  time  afterwards,  suffered  great  pain  and  anxiety,  and  became 
sick,  sore,  lame,  disordered,  and  incapable  of  transacting  his  ordinary 
and  necessary  labor,  affairs,  and  business;  and  so  continued  for  a 
long  space  of  time,  to  wit:  ever  since. 

And  the  plaintiff  avers  that  his  said  injuries  are  incurable,  that  by 
reason  of  said  wounds,  injuries,  and  bruises  so  received,  as  aforesaid, 
he  was  obliged  to  expend,  and  did  expend  large  sums  of  money,  to 
wit:  three  hundred  do\\a.rs,  in  endeavoring  to  be  cured  of  said  wounds 
and  injuries,  occasioned  as  aforesaid,  and  for  board,  nursing,  medicine, 
and  attendance.     [To  the  damage  {concluding  as  in  Form  No.  QdJfi').^- 

2.  For  Using  Animal  Left  for  Keeping. 

Form  No.  13205.* 
{Commencing  as  in  Form  No.  5911.) 

1.  The  matter  enclosed  by  and  to  be  2.  Colorado.  —  If  any  person  keeping 
supplied  within  []  will  not  be  found  in  a  public  stable  shall  use  or  allow  to 
the  reported  case.  be  used,    without    the   consent  of  the 
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I.  That  on  the  twentieth  day  of  October,  i8SP,  and  continuously  for 
more  than  a  year  prior  to  said  date,  the  defendant  kept  a  public 
stable  in  the  city  of  Denver  in  said  county. 

II.  That  on  the  first  day  of  August^  i899,  the  plaintiff  left  his 
horse  with  defendant  to  be  cared  for  and  fed  in  said  stable  for 
him. 

III.  That  from  the  tentA  day  of  September,  i899,  to  the  nineteenth 
day  of  September^  iS99,  both  dates  included,  the  said  defendant 
allowed  said  horse  to  be  used  by  one  Samuel  Short,  without  the 
consent  of  said  plaintiff,  the  owner  thereof. 

IV.  That  thereby  the  defendant  forfeited  to  plaintiff,  the  owner 
of  said  horse,  all  stable  fees  due  upon  the  animal  so  used,  together 
with  the  additional  sum  of  five  dollars  for  each  day  said  horse  was  so 
used,  amounting  in  the  whole  to  the  sum  o{  fifty  dollars. 

Wherefore  plaintiff  demands  judgment  against  said  defendant  for 
said  sum  oi  fifty  dollars  and  that  said  stable  fees  due  on  said  horse 
be  declared  forfeited  to  plaintiff. 

{Signature  and  verification  as  in  Form  No.  6911.') 


II.  CRIMINAL  PROSECUTION. 

1.  For  Obtaining  Rig*  by  False  Pretenses. 

Form  No.  13206.* 

(^Commencing  as  in  Form  No.  10698,  and  continuing  down  to  *)  with 
intent  to  cheat  and  defraud  one  Samuel  Short,  did  unlawfully  obtain 
the  use  of  a  horse  and  buggy  from  the  livery  stable  kept  and  owned 
by  said  Samuel  Short  by  means  of  false  and  fraudulent  representa- 
tions, which  said  representations  were  calculated  to  deceive  said 
Samuel  Short  in  this,  that  he  represented  to  said  Samuel  Short  that 
he,  the  said  John  Doe,  had  with  him  two  car-loads  of  watermelons, 
owned  by  him,  which  he  had  brought  to  Westminster,  in  said  Carroll 
county,  to  sell,  and  that  so  soon  as  he  sold  said  watermelons  he 
would  pay  said  Samuel  Short  for  the  use  of  said  horse  and  buggy; 
that  at  the  time  he  made  the  representations  aforesaid  he  did  not 
have  or  own  the  aforesaid  watermelons,  and  that  he  well  knew  he 
did  not  have  or  own  them,  and  that  he  made  said  representations 
with  intent  to  cheat  and  defraud  said  Samuel  Short,  and  that  he  sub- 
sequently refused,  declined  and  failed  to  pay  for  the  use  of  said 
horse  and  buggy,  contrary  to  the  form  (concluding  as  in  Form  No. 
10698). 

owner,  any  horse,  ox,  mule  or  ass  that    same  manner  as   other  debts.     Mills* 
may  have  been  left  with  him  to  be  fed,     Anno.  Stat.  (1891),  §  1514- 
he  shall  forfeit  to  the  owner  all  stable         1.  Maryland. — Laws  (1894),  c.  418. 
fees  that  may  be  due  upon  such  animal         Similar  statutes  exist  as  follows,  to 
used,   and  the  additional  sum  of  five     wit: 

dollars  for  each  day  such  animal  may        Minnesota.  —  Stat.  (1894),  §  6813. 
have  been  used,  to  be  collected  in  the        New  fersey.  —  Gen.    Stat.    (1895),    p. 

1098,  §  259. 
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2.  For  Abusing"  Property  of  Livery  Keeper. 

Form  No.  13207.' 

{Commencing  as  in  Form  No.  10708,  and  continuing  down  to  *)  did 
hire  for  his  own  use  a  horse  and  buggy  from  one  Samuel  Short,  the 
keeper  of  a  livery  stable,  resident  in  the  city  of  Trenton  aforesaid,  in 
this  state,  and  did  unlawfully  and  wilfully  abuse  and  injure  said 
horse  and  buggy  by  then  and  there  {Here  state  acts  constituting 
injury),  contrary  to  the  form  {concluding  as  in  Form  No.  10708). 


3.  For  Giving"  Credit  to  Minor  Student. 

Form  No.  13208.' 

{Commencing  as  in  Form  No.  6681)  in  the  county  of  Suffolk,  was  a 
livery-stable  keeper  for  horse  and  carriage  hire,  and  on  said  second 
day  of  March,  in  the  county  aforesaid,  he,  the  said  John  Doe,  did  give 
credit  to  one  Samuel  Short,  he,  the  said  Samuel  Short,  being  at  the 
time  a  minor  under  the  age  of  twenty -one  years,  to  wit,  of  the  age  of 
eighteen  years,  and  a  student  at  an  educational  institution  within  this 
state,  to  wit,  at  Boston  University,  against  the  peace  {concluding  as  in 
Form  No.  6681). 

III.  ENFORCING  LiVERY-STABLE  KEEPER'S  LlEN.^ 
1.  By  Sale.* 

1.  JVew  Jersey.  —  Gen.  Stat.  (1895),  South  Dakota,  —  Dak.  Comp.  Laws 
p.  1098,  §  258.  (1887).  §  5486. 

Similar  statutes  exist  as  follows,  to  Tennessee.  —  Code  (i8g6),  §  3556. 

wit:  Washington.  —  Ballinger's     Anno. 

Pennsylvania.  — Bright.      Pur.     Dig.  Codes  &  Stat.  (1897),  §  5971. 

(1894),  p.  517,  §§  263-266.  See,  generally,  the  title  Liens,  ante, 

Virginia.  —Code  (1S87),  §  3797.  p.  455. 

Wyoming.  —  Laws  (1887),  c.  8.  4.  Sale  to  Satisfy  Lien.  —  In  the  follow- 

2.  Massachusetts.  —  Pub.  Stat.  (1882),  ing  states  the  livery-stable  keeper  may 
c.  102,  §  21,  as  amended  Stat.  (1893),  c.  enforce  his  lien,  when  the  charges  are 
292,  §  I.  not   paid  within   a   certain    time  after 

3.  in  the  following  states  livery-  demand  therefor,  by  a  sale  of  the  prop- 
stable  keepers'  liens  are  enforced  as  erty,  after  advertising  said  sale  for  a 
other  liens,  to  wit:  certain  time  prior  thereto,  to  wit: 

California.  —  Laws    (1870),    p.    723;  Alabama. —  Civ.  Code  (1896),  §§  2774, 

Johnson  v.  Perry,  53  Cal.  351.  2775. 

Florida.  —  Rev.  Stat.  (1892),  §  1739.  Arizona.  —  Rev.  Stat.  (1887),  §§  2290, 

Georgia.  —  2  Code  (1895),  §  2787.  2292. 

Indiana.  —  Horner's   Stat.    (1896),  §  Arkansas.  —  Sand.   &  H.  Dig.  (1894), 

5292.  g§  4806-4810. 

Maine. —  Stat.  (Supp.  1895),  c.  91,  §41.  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  §§  2854,  2857-2859 

192,  §  32.  Connecticut.  —  Gen.    Stat.     (1888),  § 

Mississippi.  —  Anno.  Code  (1892),  §§  3047. 

2722-2724.  Delaware.  —  Rev.  Stat.  (1893),  p.  824, 

Missouri.  —  Rev.  Stat.  (1889),  §  6730.  c.  620. 

Nevada. — Gen.  Stat.  (1885),  §  3832.  Illinois.  — Starr  &   C.    Anno.   Stat. 

Oklahoma.  —  Stat.  (1893),  §  253.  (1896),  c.  82,  par.  43;  c.  141,  par.  3. 
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a.  Lienor's  Demand  for  Payment. 

Form  No.  13209.' 
To  Richard  Roe,  Esq. : 

You  are  hereby  notified  that  the  charges  for  the  feed,  care  and 
attention  of  your  bay  mare  '■'■Bessie,"  due  on  the  first  day  oi  Decem- 
ber, i899,  and  amounting  to  twenty  dollars,  have  remained  unpaid  for 
twenty  days  since  said  date,  and  you  are  hereby  required  to  come 
forward  and  pay  the  same,  and  you  are  further  notified  that  on 
failure  to  pay  the  said  charges  within  ten  days  after  the  receipt  of 
this  notice,  I  shall  sell  said  property  at  public  auction  and  apply  the 
proceeds  of  said  sale  to  the  payment  of  said  charges. 

Yours  truly, 

John  Doe. 
Dated  at  Phoenix,  Arizona,  the  twenty-first  day  of  December,  iS99. 

b.  Advertisement  of  Sale. 
Form  No.  1 3  2  i  c' 

Notice  is  hereby  given  that  the  undersigned,  the  keeper  and  owner 
of  the  '■'■Continental  Livery  Stable,'"  will,  on  the  first  day  oi  December, 
iS99,  sell  at  public  auction,  at  the  said  stable  at  number  113  Main 
street,  in  the  city  of  Birmingham,  county  of  Jefferson,  and  state  of 
Alabama,  the  bay  mare  '■'■Bessie,"  for  the  payment  of  the  charges  and 
expense  of  keeping  said  mare  and  of  the  sale  thereof,  Samuel  Short, 
the  owner  of  said  mare,  having  failed  to  pay  said  charges  within  ten 
days  after  demand  therefor. 

John  Doe. 

Dated  2A. Birmingham,  Alabama,  this  fifteenth  day  of  October,  iS99. 

2.  By  Affidavit  and  Warrant. 

a.  Affidavit. 
Form  No.  1 3  2 1 1  .* 

/owa.  —  Code  (1897),  §  3137.  Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

Kansas.  —  Gen.   Stat.  (1897),    c.   120,  3684. 

§  18  et  seq.  Pennsylvania.  —  Bright.     Pur.     Dig, 

Maryland.  —  Pub.  Loc.  Laws,  art.  11,  (1894),  p.  1023,  §  16. 

§  258,  as  amended  Laws  (1892),  c.   287;  Texas. — Rev.  Stat.  (1895),  arts.  3319, 

Laws  (1896),  cc.  91,  100.  3322. 

i^i«««oto. —Stat.  (1894),  §  6248.  6'i'aA.  —  Rev.   Stat.    (1898),   g§    1401, 

Nebraska. —  Comp.  Stat.  (1899),  §  471.  1405. 

New  Hampshire.  — Pub.  Stat.  (1891),  Vermont.  —  Stat.  (1894),  §  2286. 

c.  141,  §§2,  3.  Virginia. —  Code  (1887),  §^5  2490, 2491. 

New  Jersey.  —  Gen.    Stat.   (1895),    p.  Wisconsin.  —  Stat.    (1898),    §§   3344, 

1968,  g§  53.  54-  3347- 

New  Mexico.  — Comp.    Laws    (1897),  Wyoming.  —  Rev.  Stat.  (1887),  t5  1470. 

§§  2239-2242.  1.  Arizona.  —   Rev.    Stat.    (1887),    § 

*  Ne7v  York. — Laws  (1897),   c.   418,   §  2292.      See,    generally,    statutes    cited 

74,  as  amended  Laws  (1899),  c.  465.  supra,  note  4.  p.  576. 

North  Dakota.  — Rev.   Codes   (1895),  2.  Alabama.  —  Civ.    Code   (1896),    8 

§  4813.  2775.      See,    generally,    statutes   cited 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§  supra,  note  4,  p.  576. 

3212,  3213.  8.  Kentucky.  — Stat.  (1894),  §  2501. 
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Commonwealth  of  Kentucky,  ) 
County  oi  Jefferson.  ) 

John  Doe  says  that  he  is  the  owner  and  keeper  of  the  ^^Central 
Mouse  Livery  Stable  "  in  Dandridge,  in  said  Jefferson  county,  and  that 
there  is  due  him  and  in  arrears,  from  one  Samuel  Short,  the  sum  of 
twenty  dollars,  for  keeping  and  caring  for  the  bay  mare  ^^Bessie" 
owned  by  said  Samuel  Short. 

(^Signature  and  jurat  as  in  Form  No.  7710.) 

b.  Warrant. 

Form  No.  13212.* 

John  Doe,  plaintiff,       ^ 

against  >■  Warrant. 

Samuel  Short,  defendant.  ) 

The  Commonwealth  of  Kentucky  to  the  Sheriff  or  any  Constable  or 
Town  Marshal  of  Jefferson  County,  Kentucky: 
It  appearing  from  the  affidavit  of  the  above  named  John  Doe  that 
the  above  named  Samuel  Short  owes  him  the  sum  of  twenty  dollars 
for  the  care  and  keeping  of  the  bay  mare  ^'^  Bessie"  by  said  y^^« 
Doe,  as  a  keeper  of  a  livery  stable,  for  compensation,  which  said  sum 
became  due  on  the  tenth  day  oi  June,  iS99,  you  are  hereby  com- 
manded to  levy  upon  and  seize  the  said  bay  mare  "Bessie "  for  the 
sum  of  twenty  dollars,  with  interest  thereon  from  the  tenth  day  of  June, 
iS99,  at  six  per  cent,  per  annum,  and  the  costs  of  this  proceeding. 

Witness,  John  Marshall,  Judge  of  the  Quarterly  Court  {or  Justice  of 
the  Peace),  this  Ji/teenth  day  oi  July,  iS99. 

John  Marshall, 
J.  oi  Jefferson  Q.  C.  (or/.  P.) 

1.  Kentucky.  —  Stat.  (1894),  §  2501. 
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LOAN  AND   BUILDING  ASSOCIATIONS. 

For  a  Form  of  Petition  to  Wind  Up  a  Loan  and  Building  Association 
for  Improper  Use  of  Funds,  see  the  title  CORPORATIONS, 
vol.  5,  Form  No.  6436. 


LOCAL  IMPROVEMENTS. 

See  the  title  TAXATION 


LOCAL-OPTION   LAWS. 

See  the  title  INTOXICATING  LIQUORS,  vol.  10,  p.  448. 


LOGS  AND   LOGGING. 

By  Edwin  DuBose  Smith. 

I.  BOND  OF  LUMBER  INSPECTOR,  581. 
II.  CONVERTING,  DESTROYING  OR  INJURING  LOGS,  581. 
1.   Conversion,  581. 

a.  Civil  A  ction,  581. 

(i)  In  General,  582. 

(2)  Action  of  Debt  by  Owner,  583. 

b.  Criminal  Prosecution,  583. 

(i)  In  General,  583. 
(2)    To  Enforce  Forfeiture,  584. 
«.  Driving  Nails,  etc.,  into  Logs,  584. 

3.  Receiving  Stolen  Logs,  584. 

4.  Setting  Adrift  Log  Boom,  585. 

III.  OPENING  OF  LOGGING  ROADWAY,  OR  CHUTE,  585. 
1.   Petition  and  Map,  585, 
8,   Bond  or  Undertaking  of  Petitioner,  587. 
8.  Notice  of  Time  of  Hearing  Petition,  587. 

a.  To  Land-oiuners,  etc.,  587. 

b.  To  Any  and  All  Persons,  588. 
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4.  Answer  of  Land-owner,  589. 

a.  In  General,  589. 

b.  Claiming  Damages,  590, 

c.  Requesting  Change  of  Location,  590. 

6.  Decision  of  Court  and  Appointment  of  Viewers,  591. 

6.  Oath  of  Viewers,  591. 

7.  Report  of  Viewers,  592. 

8.  Order  to  Pay  Damages,  and  Authorizing  Roaa,  593. 
IV.  OBSTRUCTING  LOGGING-ROAD,  594. 

V.  PROCEEDINGS  TO  ENFORCE  LIEN  FOR  SERVICES,  594. 
1.    Claim  or  Statement,  ^gc^. 

a.  By  Claimant,  596. 

b.  By  Claimant's  Agent,  598. 
a.  Affidavit  of  Cook's  Lien,  599. 

3.  Complaint  or  Declaration,  599. 

4.  Reference,  602. 

a.  Agreement  for  Reference,  602. 

b.  Report  of  Referee,  603. 

5.  ludgment,  605. 

VI.  Relating  to  Floating  of  Logs,  605. 

1.  Action  for  Injuries  Done  by  Driving  Logs,  605. 

2.  Action  for  Tolls  for  Running  Logs,  606. 

3.  Libel  for  Services  Rendered  in  Driving  Intermixed  Logs,  607. 

a.  The  Libel,  607. 

b.  Demurrer  to  Libel,  609. 

4.  Obstructing  Stream,  Preventing  Floating  of  Logs,  610. 

a.  By  Building  Dam,  610. 

b.  By  Throiving  Tree  Across  Stream,  dxz. 

VII.  Relating  to  marks,  613. 

1.  Adoption  of  Mark,  613. 

a.  Notice,  613. 

b.  Certificate,  613. 

2.  Altering  and  Defacing  Marks,  613. 

3.  Marking  Another  s  Logs,  6x4. 

4.  Using  Another's  Marks,  615. 

a.  Criminal  Prosecution,  615. 

b.  Injunction  to  Prevent,  615. 

VIII.  Scale-bill,  6i6. 

CROSS-REFERENCES. 

For  Forms  relating  to  the  Enforcement  of  Log  Liens  by  Attachment,  see 

the  title  ATTACHMENTS,  ETC.,  vol.  2,  p.  830. 
For  other  Forms  relating  to  Prosecutions  for  Altering  Brands  or  Marks 

on    Logs,   see    the    title    ALTERING    AND    DEFACING 

BRANDS  AND  MARKS,  vol.  i,  p.  709. 
For  other  Forms  relating  to  Prosecutions  for  Placing  Brands  or  Marks 

on  Logs,  see  the  title  BRANDS  AND  MARKS,  vol.  3,  p.  1042. 
For  Forms  of  Indictment  for  Larceny  of  Logs,  see  the  title  LARCENY, 

ante,  p.  195. 
See  also  the  title  LOST  AND  UNCLAIMED  PROPERTY,  post, 

X).6xr,and  the  GENERAL  INDEX  to  this  work. 
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13213.  LOGS  AND  LOGGING:  13214. 

I.  BOND  OF  LUMBER  INSPECTOR.^ 

Form  No.  13213.' 

(Precedent  in  Gates  v.  Young,  78  Wis.  99.) 

[Know  all  men  by  these  presents  that  we,  Elliot  C.  Young  of 
LaCrosse,  LaCrosse  county,  state  of  Wisconsin,  as  principal,  and 
William  Withee,  Thomas  Gill  and  Samuel  Anderson  of  LaCrosse, 
LaCrosse  county  and  state  of  Wisconsin,  as  sureties,^  are  held  and 
firmly  bound  unto  LaCrosse  county  in  the  state  of  Wisconsin  in  the 
sum  of  five  thousand  dollars,^  for  the  payment  of  which  sum  we 
hereby  bind  ourselves,  our  and  each  of  our  heirs,  executors  and 
administrators,  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  aX.  LaCrosse,  Wisconsin,  this  fifteenth 
day  oi  April,  a.  d.  i%85.y 

The  conditions  of  this  obligation  are  such  that  whereas  the  said 
Elliot  C.  Young  was  on  the  6th  day  of  April,  i885,  duly  appointed 
by  the  governor  of  Wisconsin  as  lumber  inspector  for  district  No.  2, 
for  the  term  of  two  years  from  the  first  Monday'in  April,  i885,  and 
until  his  successor  is  appointed  and  qualified.  Now,  if  the  said 
Elliot  C.  Young  shall  faithfully  perform  his  duties  as  lumber  inspector 
of  said  district  No.  2,  and  deliver  to  his  successor  in  office  all  bills, 
papers,  journals,  books,  and  other  effects  appertaining  to  his  office, 
then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force  and 
virtue. 

[^Elliot  C.  Young.        (seal) 

William  Withee.        (seal) 

In  the  presence  of  Banks  Belk,         )  Thomas  Gill.  (seal) 

Keever  Hughes,  f  Samuel  Anderson,     (seal) 

{^Justification  of  sureties. y' 

Approved^  th\s  fifteenth  day  oi  April,  a.  d.  \2>85. 

Thomas  Tinker, 
Treasurer  of  LaCrosse  county,  Wisconsin. 
Carroll  Johnson, 
County  Judge  oi  LaCrosse  county,  WisconsinS\^ 

II.  CONVERTING,  DESTROYING  OR  INJURING  LOGS. 

1.  Conversion.^ 

a.  Civil  Action.' 

1.  Oath  of  Lumber  Inspector.  —  Wis.  thousand  dollars.  Wis.  Stat.  (1898),  § 
Stat.  (1898),  §  1732,  provides  that  each     1732. 

lumber  inspector  shall,  before  entering  5.  The  matter   enclosed   by   [  ]   will 

upon  the   duties  of  his  office,  take  and  not  be  found  in  the  reported  :ase. 

subscribe  an  oath   that  he   will  faith-  6.  Justification  of  Sureties. —  See    the 

fully  discharge  the  duties  of  his  office  title  Justikicatio.n  Oh    StRETits,   vol. 

to  the  best  of  his  knowledge,  judgment  lo.  p.  1075. 

and  ability,  and  shall  execute  the  bond  7.  Bond  must  be  approved  by  county 

set  out  in  Form  No.  13213.  treasurer    and    county    judge.       Wis. 

2.  Wisconsin.  — Stat.  (1898).  §  T732.  Stat.  (1898).  ^  1732. 

3.  Three  or  more  sureties  are  required.  8.  See  also,  generally,  the  title 
Wis.  Stat.  (1898),  §  1732.  Trover  and  Conversion. 

4.  Penalty  must   be   in   sum  of  five  9.  Bequisites  of  Declaration,  etc.,  Oener- 
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13214.  LOGS  AND  LOGGING.  13214, 

(1)  In  General. 

Form  No.  1 3  2 1 4 .' 

(jCommencement  as  in  Form  No.  5936.) 

I.  That  during  the  months  of  January,  February  and  March,  in  the 
year  of  our  Lord  \Z99,  in  the  county  of  Spokane  and  state  of  Wash- 
ington, plaintiff,  at  the  special  instance  and  request  of  one  Samuel 
Short,  performed  certain  labor  for  and  rendered  certain  services  to 
the  said  Samuel  Short  in  cutting  certain  saw-logs,  to  wit,  {describing 
logs),  in  and  upon  certain  timber  lands  of  the  said  Samuel  Short, 
described  as  f611ows,  to  wit,  {describing  timber  lands)  and  also  in  raft- 
ing said  saw-logs  in  and  upon  a  certain  watercourse  in  said  county 
and  state,  to  wit,  the  Chehalis  river. 

II.  That  the  value  of  the  labor  performed  and  services  rendered  as 
aforesaid  was  reasonably  worth  the  sum  of  one  hundred  and  fifty 
dollars. 

III.  That  afterward,  and  within  the  statutory  time,  to  wit,  on  the 
fifteenth  day  of  March,  a.  d.  iW9,  said  plaintiff  duly  filed  his  claim  of 
lien  on  said  logs  for  said  labor  and  services  performed  and  rendered 
as  aforesaid,  in  the  office  of  the  county  auditor  for  said  county,  which 
said  lien  was  by  said  county  auditor  duly  recorded  in  the  book  kept 
by  him  for  that  purpose,  which  said  claim  of  lien  shows  {stating  ver- 
batim or  in  substance  the  allegations  in  the  claim). 

IV.  That  thereafter,  to  wit,  on  the  twenty-fifth  day  of  March,  a.  d. 
18PP,  in  the  said  county  and  state,  the  said  Samuel  Short  sold  said 
saw-logs  to  the  defendant. 

V.  That  thereafter,  to  wit,  on  \h%  first  day  of  April,  a.  d.  \W9,  in 
said  county  and  state,  the  said  defendant  then  and  there  well  know- 
ing the  said  saw-logs  were  subject  to  said  lien  of  the  plaintiff  for  said 
services,  labor  performed  and  said  services  rendered,  did  destroy 
said  saw-logs  by  sawing  and  converting  them  into  lumber,  without 
the  consent  of  the  said  plaintiff,  whereby  the  said  plaintiff  was  dam- 
aged in  the  sum  of  one  hundred  and  fifty  dollars,  the  amount  of  his 
lien  remaining  unpaid  on  said  logs. 

Wherefore  plaintiff  demands  {continuing  and  concluding  as  in  Form 
No.  5936). 

ally.  —  For  the  formal  parts  of  a  com-  Power  Co.  v.  Bethel  Steam  Mill  Co., 

plaint,    declaration    or    petition    in    a  64  Me.  441. 

particular  jurisdiction  see  the  titles  1.  Washington.  —  Ballinger's  Anno. 
Complaints,  vol.  4,  p.  1019;  Declara-  Codes  &  Stat.  (1897),  §  5949. 
TIONS,  vol.  6,  p.  244.  This  complaint  is  based  upon  the 
Alleging  Scienter.  —  That  the  defend-  facts  in  Peterson  v.  Say  ward,  9  Wash, 
ant  knew  that  the  plaintiff  was  the  503.  In  that  case,  which  was  an  ac- 
owner  of  the  logs  need  not  be  alleged,  tion  for  damages  by  the  holder  of  a 
Frost  V.  Rowse,  2  Me.  130.  loggers'  lien  against  any  person  in- 
Joint  or  Several  Action.  —  The  wrong-  juring  or  destroying  the  logs  upon 
doers  in  this  action  of  debt  maybe  sued  which  said  lien  was  claimed,  the  com- 
either  jointly  or  severally.  Frost  v.  plaint  stated  a  cause  of  action  alleging 
Rowse,  2  Me.  130.  that  each  of  the  plaintiffs  performed 
Against  Corporation.  —  The  action  of  work  on  a  certain  boom  of  logs  and 
debt  provided  for  by  Me.  Rev.  Stat",  within  the  statutory  time  filed  their 
(1883),  c.  42,  ^  3,  will  not  lie  against  lien  notices  describing  the  logs;  that 
a   corporation.      Androscoggin   Water  the  logs  were  sold  to  the  defendant,  but 
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13215.  LOGS  AND  LOGGING.  13216. 

(2)  Action  of  Debt  by  Owner.  ^ 

Form  No.  13215.* 
(Precedent  in  Frost  v.  Rowse,  2  Me.  130.) 
[(jCommencetmni  as  in  Form  No.  6940')  of  a  plea  that  the  said  defend- 
ant render  to  the  said  plaintiff  the  sum  of  twenty-five  dollars,  which 
he  owes  to  and  unjustly  detains  from  him,  for  that  whereas  the  said 
defendants]^  did  take,  carry  away,  saw,  split,  destroy  and  convert  to 
their  own  use,  one  pine  mill-log  of  the  value  of  ten  dollars,  the  prop- 
erty of  the  plaintiffs,  put  by  them  into  the  river  called  the  great 
Androscoggin.,  and  marked  by  their  mark,  to  wit,  {describing  mark)., 
cut  out  thereon  with  an  axe,  which  log  the  said  defendants  did  take, 
carry  away,  saw,  split,  destroy  and  convert  to  their  own  use,  with- 
out the  consent  of  the  plaintiffs,  and  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided;  whereby  they  have  for- 
feited and  become  liable  to  pay  to  the  plaintiffs  the  sum  oi  fifty  dol- 
lars, and  an  action  has  accrued,  \{continuing  and  concluding  as  in 
JForm  No.  69Jfi).y 

b.  Criminal  Prosecution.^ 

(1)  In  General.* 
Form  No.  13216.* 
(Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.) 
The  sa\d  John  Doe,  on  they?rj/day  oi  January,  a.  d.  i?,99,  in  said 
county  of  Pulaski  and  state  of  Arkansas  aforesaid,  did  unlawfully  take 
possession  of  certain  logs,  to  wit,  ten  cypress  logs,  the  said  ten  cypress 
logs  then  and  there  being  in  and  floating  upon  the  waters  of  a  certain 
river,  to  wit,  Arkansas  river,  in  said  county  of  Pulaski  and  state  of 
Arkansas  aforesaid,  the  said  John  Doe  not  then  and  there  being  the 
owner  of  the  said  ten  cypress  logs,  and  the  said  John  Doe  not  being 
then  and  there  the  agent  of  the  owner  of  the  said  ten  cypress  logs; 
against  the  (continuing  and  concluding  as  in  Form  No.  10682). 

who,  without  the  consent  of  the  plain-  plaints,  vol.  5,  p.  930;   Indictments, 

tiff,  sawed  them  into  lumber;  that  the  vol.  9,  p.  615;  Informations  in  Crimi- 

defendants  knew  that  the  logs  were  sub-  nal  Cases,  vol.  9,  p.  768. 

ject  to  liens,  and  that  the  plaintiffs  were  6.  Stattitory    Frovisioiui.  —  See 

damaged  to  the  amount  of  their  liens  Arkansas. — Sand.  &    H.  Dig.  (1894), 

remaining   unpaid,  praying  for  judg-  §  6140. 

ment  accordingly.  North  Dakota.  —  Rev.   Codes  (1895), 

1.  See  also,  generally,  the  title  Debt,  ^  7663. 

vol.  6,  p.  98.  Oklahoma.  — Stat.  (1893),  §  2546. 

2.  Maine.  —  A  conversion,  under  Me.  Pennsylvania.  —  Bright.  Pur.  Dig. 
Rev.  Stat.  (1883),  c.  42,  §  i,  may  be  a     {1894),  p.  1247. 

ground  for  an  action  of  debt  on  the  South  Dakota.  —  Dak.  Comp.    Laws 

part  of  the  owner  for  double  the  value  (1887),  §  6927. 

of  the  log  converted.     Me.  Rev.  Stat.  Vermont.  —  Stat.  (1894),  §  3665. 

(1882),  c.  42,  §  3.     See  also,  generally,  Washington.  —  Ballinger's     Anno. 

supra,  note  9,  p.  581.  Codes  &  Stat.  (1897),  §  3135. 

3.  The  matter  supplied  and  to  be  sup-  Wyoming.  —  Rev.  Stat.  (1887),  §  1064. 
plied  within  [  ]  will  not  be  found  in  the  Larceny  of  Logs.  —  For  forms  of  in- 
reported  case.  dictment   for   larceny  of  logs   see  the 

4.  SeqniBites  of  Indictment,  etc.  —  For  title  Larceny,  ante,  p.  195. 

the  formal  parts  of  a  complaint,  indict-  6.  Arkansas.  —  Sand.  &  H.  Dig. 
ment  or  information  in  a  particular  (1894),  §  6140.  See  also  list  of  statutes 
jurisdiction  see  the  titles  Criminal  Com-    cited  supra,  note  5,  this  page. 
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13217.  LOGS  AND  LOGGING.  13219. 

(2)  To  Enforce  Forfeiture.^ 

Form  No.  13217.* 

(Commencing  as  in  Form  No.  10697,  and  continuing  down  to  *)  did 
unlawfully  take,  carry  away  and  otherwise  convert  to  his  own  use 
twenty  cedar  logs  suitable  to  be  sawed  into  shingles,  said  logs  then 
and  there  being  the  property  of  another,  to  wit,  one  Richard  Roe,  of 
the  county  oi  Androscoggin,  state  oi  Maine,  and  the  said  logs  then 
and  there  lying  and  being  in  and  upon  the  banks  of  a  certain  stream 
in  said  county  of  Androscoggin,  to  wit,  in  and  upon  the  banks  of  the 
Androscoggin  river,  without  the  consent  of  the  said  Richard  Roe,  the 
said  owner  of  said  logs,  and  with  intent  to  claim  the  said  logs  {con- 
tinuing and  concluding  as  in  Form  No.  10697^ 

2.  Driving'  Nails,  etc.,  into  Logs.^ 

Form  No.  1 3  2  i  8  .* 

(^Commencing  as  in  Form  No.  10727,  and  continuing  down  to  *)  did 
unlawfully,  wilfully,  maliciously  and  mischievously  drive  and  cause 
to  be  driven  and  imbedded  certain  iron  nails  and  pieces  of  iron  into 
certain  pine  logs  intended  to  be  sawed  into  boards,  said  pine  logs 
then  and  there  lying  and  being  in  and  upon  the  shore  of  Fox  Lake,  in 
said  county  and  state,  and  being  then  and  there  the  property  of  one 
Richard  Roe,  against  the  (continuing  and  concluding  as  in  Form  No. 
10727). 

3.  Receiving"  Stolen  Logs.^ 

1.  statutory  Provisions.  —  See  the  formal  parts  of  a  complaint,  indict- 
Alabama. — Crim.  Code  (1896),  §  5057.  ment  or  information  in  a  particular 
Kentttcky. — Stat.  (1894),  §  1413.  jurisdiction  see  the  titles  Criminal 
Maine.  —  Rev.  Stat.  (1883),  c.  42,  §  I.  Complaints,  vol.  5,  p.  930;  Indict- 
Michigan. — How.  Anno.  Stat.  (1882),  ments,  vol.  9,  p.  615;  Informations  in 

§  2049.  Criminal  Cases,  vol.  9,  p.  768. 

Oklahoma.  —  Stat.  (1893),  §  2546.  4.    Wisconsin  — Stat.  {1898),  §  4451. 

Pennsylvania.  —  Bright.    Pur.    Dig.  Vermont,  —  Stat.  (1894),  §  5022. 

(1894),  p.  1250.  6.  Seqnisites  of  Indictment,  etc.  —  Gen- 

In  State  v.  Adams,  16  Me.  67,  it  was  erally.  —  For  the  formal  parts  of  acom- 

held  that  a  log  taken  "  from  the  bank  plaint,  indictment  or  information  in  a 

of  a  river, /M/f/z/^  oryfy/^^M  feet  from  the  particular    jurisdiction    see    the   titles 

water,  where  grass  grew,   which  was  Criminal  Complaints,  vol.  5,   p.  930; 

annually  mowed,  but  which  was  cov-  Indictments,  vol.  9,  p.  615;    Informa- 

ered  by  water  in  freshets  in  tides  of  tions  in  Criminal  Cases,  vol.   9,   p. 

ordinary  height,"  was  not  a  log  taken  768. 

from  the  river,  within  the  meaning  of        See   also,    generally,    the   title   Lar- 

Me.  Stat.  (1831),  c.  521.  ceny,  ante,  p.  195. 

2.  Maine.  —  Forfeiture  under  Me.  Statutes  under  which  this  offense 
Rev.  Stat.  (1883),  c.  42,  §  I,  may  be  en-  exists  are  as  follows: 

forced  by  a  prosecution   under  the  in-  North  Dakota.  —  Rev.   Codes  (1895), 

dictment.     Me.  Rev.  Stat.  (1883),  c.  42,  §  7664. 

§  3.     See  also  Me.  Rev.  Stat.  (1883),  c.  Oklahoma.  —  Stat.  (1893),  §  2547. 

131.    §    13-     See   also   list   of  statutes  South    Dakota.  —  Dak.    Comp.    Laws 

cited  supra,  note  I,  this  page.  (1887),  §  6928. 

3.  Beqtiisites  of  Indictment,  etc. —  For  Wyoming,  —  Rev.  Stat.  (1887),  ?  1067.. 
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13219.  LOGS  AND  LOGGING.  13221. 

Form  No.  13219.' 

{Commencing  as  in  Form  No.  10712,  and  continuing  down  to  *)  did 
knowingly  and  unlawfully  purchase,  receive  and  secrete  certain  saw- 
logs,  to  wit,  ten  pine  saw-logs,  then  and  there  being  of  the  value  of 
Jifty  dollars,  and  the  personal  property  of  a  certain  other  person, 
to  wit,  one  Richard  Roe,  which  said  ten  pine  saw-logs,  prior  to  the 
time  when  they  were  so  purchased,  received  and  secreted  by  the  said 
John  Doe,  as  aforesaid,  had  been  unlawfully,  wilfully  and  without 
authority  taken  and  removed  from  land  adjoining  a  certain  river, 
to  wit,  the  Missouri  river,  in  said  county  and  state,  by  some  person 
or  persons  to  the  grand  jurors  unknown,  the  said  ten  pine  logs  having 
floated  down  said  river  and  on  to  said  land,  he  the  said  John  Doe  at 
the  time  and  place  when  and  where  the  said  ten  pine  logs  were  so 
purchased,  received  and  secreted  as  aforesaid,  then  and  there  well 
knowing  that  the  said  ten  pine  logs  had  been  so  taken  and  removed 
from  the  land  adjoining  said  river  as  aforesaid.  This  contrary  to 
{continuing  and  concluding  as  in  Form  No.  10712'). 

4,  Setting  Adrift  Log  Boom. 

Form  No.  13220.' 

{Commencing  as  in  Form  No.  10828,  and  continuing  down  to  *)  did 
cut  and  loosen  a  certain  rope  by  which  a  certain  boom  containing 
certain  logs  was  secured,  the  said  boom  then  and  there  being  the 
property  of  one  Samuel  Short,  lying  and  being  in  and  upon  the  waters 
of  a  certain  stream,  to  wit,  the  Fox  river,  in  said  county  and  state, 
and  then  and  there  secured  to  the  bank  of  said  river,  in  said  county 
and  state,  by  the  said  rope  so  cut  and  loosened  as  aforesaid,  contrary 
to  {continuing  and  concluding  as  in  Form  No.  10828~). 

III.  Opening  of  logging  roadway,  or  Chute.^ 
1.  Petition  and  Map.^ 

Form  No.  i  3  2  2 1  .* 

State  of  Oregon,  County  of  Multnomah. 

In  the  County  Court  of  Multnomah  County. 

The  matter  of  the  application  of  John  Doe  to  establish  a  logging-road 
in  Multnomah  county. 
To  the  Honorable  the  County  Court  of  Multnomah  County. 

The  petition  oi  John  Doe  respectfully  shows: 

I.  That  your  petitioner  owns  (or  controls)  certain  timber  lands  in 

1.  North  Dakota. —  Rev.  Codes  (1895),  formal  parts  of  a  petition  in  a  particu- 
§  7664.  See  also  list  of  statutes  cited  lar  jurisdiction  see  the  titles  CoM- 
supra,  note  5,  p.  584.  plaints,  vol.  4,  p.  1019;  Petitions. 

2.  Michigan.  —  Comp.  Laws  (1897),  6.  Oregon. — Hill's  Anno.  Laws  (1892), 
§  5079-  P-  1847,  §  3. 

3.  See  also,  generally,  the  title  Emi-  Washington.  —  BalHnger's  Anno. 
KENT  Domain,  vol,  7,  p.  561.  Codes  &  Stat.  (1897),  §  4025. 

4.  Bequisites   of  Petition.  —  For    the 
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the  said  county  of  Multnomah^  state  of  Oregon  aforesaid,  and  desires 
to  cut  and  remove  the  timber  from  said  land  to  a  point  wherein  said 
timber  may  be  driven,  rafted,  boomed  or  shipped  for  lumbering 
purposes. 

II.  That  the  estimated  amount  of  merchantable  timber  growing 
or  being  upon  the  lands  so  owned  (or  controlled)  by  your  petitioner 
as  aforesaid  and  as  designated  upon  the  map  this  day  filed  with  the 
clerk  of  the  County  Court  of  said  Multnomah  county,  a  copy  of  which 
said  map  is  hereto  annexed  and  made  part  of  this  petition,  marked 
Exhibit  A,^  is  (^stating  estimated  amount),  and  worth  the  sum  of  otu 
hundred  thousand  dollars. 

III.  That  your  petitioner  has  no  practical  route  or  road  or  right 
of  way  for  a  road  to  haul  and  remove  said  timber  to  a  point  wherein 
the  same  may  be  so  driven,  rafted,  boomed  or  shipped  as  aforesaid. 

IV.  That  your  petitioner  desires  to  establish  a  right  of  way  for  a 
logging-road  from  said  land  so  owned  (or  controlled)  by  him  as 
aforesaid  to  certain  waters  (or  to  a  certain  railroad),  to  wit,  {desig- 
nating and  describing  the  waters  or  railroad),  by  the  most  direct  and 
feasible  route  for  the  removal  of  said  timber. 

V.  That  the  most  direct  and  feasible  route  for  the  removal  of  said 
timber  to  said  waters  (or  railroad)  is  through  the  following  described 
lands:  {describing  lands  with  reasonable  certainty),  which  said  lands  are 
the  property  of  and  are  owned  by  the  following  named  persons,  so 
far  as  the  same  can  be  ascertained  by  the  public  records,  to  wit, 
{naming  each  and  every  owner  and  other  persons  interested  in  the  lands) ; 
that  said  proposed  road,  or  chute,  is  necessary  for  the  removal  of 
said  timber  and  is  a  practical  and  feasible  road  for  a  logging-road. 

VI.  That  there  is  no  other  road  or  acquired  right  of  way  and  that 
there  is  no  other  direct  or  feasible  way  from  said  lands  to  drivable, 
tide  or  navigable  waters  (or  railroad)  whereon  or  whereby  said  tim- 
ber can  be  moved  or  hauled  to  market. 

Wherefore  your  petitioner  prays  for  the  appointment  of  three 
competent  and  disinterested  persons  as  viewers  to  ascertain  and 
determine  the  compensation  to  be  made  to  the  owners  respectively 
and  to  all  tenants  and  other  persons  interested  for  the  taking  or 
affecting  of  such  lands. 


(  Verification. )? 


John  Doe. 


1.  Hap  to  be  Filed.  —  A  map  should  which  said  road  would  have  to  be 
be  filed  with  the  clerk  of  the  county  built  from  its  commencement  to  its 
court  of  the  county  within  which  the  termination.  Hill's  Anno.  Laws  Ore- 
road  is  to  be  located,  showing  the  loca-  gon  (1892),  p.  1846,  §  2;  Ballinger's 
tion,  extent  of  the  lands  whereon  the  Anno.  Codes  &  Stat.  Wash.  (1897),  § 
timber  is  to  be  removed,  the  point  or  4025. 

place  of  location  of  the  proposed  ter-  2.  Veriflcation.  —  The    petition    must 

minus    of    the    said    road,    the    place  be  verified  by  the  oath   of  at  least  one 

where  said  road  is  to  begin,  the  pro-  of  the  applicants,  or,  in  case  a  corpo- 

posed  direction  and    most   direct  and  ration  is  applicant,  by  some   member 

feasible  route   for  said  road,   the  sec-  of  the  corporation.     Hill's  Anno.  Laws 

tions,  townships  and   ranges   through  Oregon  (1892),  p.  1846,  §  2;   Ballinger's 

which  said  road  if  located  would  pass.  Anno.   Codes  &  Stat.   Wash.  (1897),  § 

and  the  names  of  the  persons  in  actual  4025.     See,  generally,  the  title  Verifi- 

possession  of  any  of  the  lands  through  cations. 
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2.  Bond  or  Undertaking  of  Petitioner. 

Form  No.  13222.* 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  13221.) 
Whereas  the  above  named  John  Doe,  applicant  and  petitioner,  has 
this  day  filed   a  map    and   petition    herein  (stating  in  substance  the 
matters  shown  by  the  map  and  petition).,  seeking  to  establish  a  right  of 
way  for  a  certain  logging-road  therein  specified; 

We,  John  Doe  as  principal,  and  John  Fen  and  Richard  Den  as  sure- 
ties,2  hereby  undertake  to  the  said  County  of  Multnomah,^  in  the 
of  sum  Jive  thousand doWaxs,  that  the  said  John  Doe,  the  said  applicant 
and  petitioner,  will  pay  all  costs  and  expenses  of  viewing  and  sur- 
veying such  road,  whether  the  same  is  located  or  not. 
Dated  this  second  da-y  oi  January,  a.  d.  i2,99. 

John  Doe. 
John  Fen. 
Richard  Den. 
{Justification  of  sureties.)^ 

Approved^  this  second  d^a^y  oi  January,  a.  b.  \%99. 

,  Calvin  Clark,  Clerk  of  the 

County  Court  of  Multnomah  County,  Oregon. 

8.  Notice  of  Time  of  Hearing:  Petition. 

a.  To  Land-owners,  etc.* 

Form  No.  13223. 
(Hill's  Anno.  Laws  Oregon  (1892),  p.  1847,  §  3.> 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  13221. ) 
To  Richard  Roe. 

You  will  please  take  notice  that  John  Doe  has  this  day  filed  a  peti- 
tion and  map  in  the  County  Court  providing  the  location  of  a  right 
of  way  for  a  logging-road  through  lands  now  in  your  possession  in 
section  two,  township  ten  north,  range  seven  west,  in  said  Multnomah 
county,  and  said  application  will  come  to  be  heard  before  said  court 
at  the  next  regular  May  term  thereon  for  appointment  of  viewers  to 
locate  said  road  in  said  county  in  which  court  will  be  held,  com- 
mencing on  the  first  Monday  oi  May,   i899,  at  which  time  you  are 

1.  Oregon. — Hill's  Anno.  Laws  county  court.  Hill's  Anno.  Laws  Ore- 
<i892),  p.  1846,  §  2,  gon  (1892),  p.  1846,  §  2. 

Washington.  —  Ballinger's     Anno.         6.  Oregon. — Hill's  Anno.  Laws  (1892), 

Codes  &  Stat.  (1897),  §  4025.  p.  1847,  §  3. 

2.  At  least  two  sureties  are  necessary.  IVashington.  —  Ballinger's  Anno. 
Hill's    Anno.    Laws    Oregon  (1892),  p.  Codes  &  Stat.  (1897),  §  4026. 

1846,  §  2.  Service  by  Publication. —  In   case  any 

3.  Must  be  payable  to  the  county  such  notice  cannot  be  served  because 
wherein  the  application  is  made.  Hill's  of  the  absence  from  the  state  of  the 
Anno.  Laws  Oregon  (1892),  p.  1846,  §  2.  person  to  whom  it  is  directed,  then  the 

4.  Justification  of  Sureties.  —  See,  gen-  same  may  be  served  by  publication, 
erally,  the  title  Justification  of  Sure-  Hill's  Anno.  Laws  Oregon  (1892),  p. 
TIES,  vol.  to,  p.  1075.  1848,  §  5.     See  also,  generally,  the  title 

5.  Must  be  approved  by  the  clerk  of  the  Publication. 
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required  to  appear  and  file  your  claim  for  any  damages  that  you  may 
consider  you  will  sustain  in  case  said  right  of  way  is  located  as  by 
said  map  shown  and  in  said  petition  prayed;  and  further,  you  do  then 
show  cause,  if  any  you  have,  why  said  right  of  way  should  not  be 
located  as  by  said  map  shown  and  projected. 

Witness  my  hand  and  the  seal  of  the  said  court  of  Multnomah 
county,  th\s  first  day  oi  January,  iS99. 

(seal)  Calvin  Clark,  Clerk. 

Form  No,  13224.1 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  4026.) 

P  f  A"  '  >  ss.    In  the  Superior  Court  for  King  County. 

In  the  matter  of  the  application  of  John  Doe  to  established  a  logging 
roadway  in  King  county. 
To  Richard  Roe : 

You  will  please  take  notice  that  John  Doe  has  this  day  filed  a  peti- 
tion and  map  in  the  Superior  Court  in  session  at  Seattle  in  and  for 
King  county,  praying  a  location  of  the  right  of  way  for  a  lodging- 
road  through  lands  now  in  your  possession,  situate  in  section  two,  town- 
ship/<?2^r  north  and  range  ten  west,  of  said  King  county,  and  that  said 
application  will  come  to  be  heard  before  the  said  judge  of  said  court 
at  chambers  for  appointment  of  viewers  to  locate  such  right  of  way, 
on  the  first  day  of  May  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-four,  at  the  court-room  of  said  court  in  the  city  of 
Seattle,  in  said  county  and  state,  at  the  hour  of  eleven  A.  m.  of  said 
day,  at  which  time  you  are  required  to  appear  and  file  your  claim  for 
any  damages  you  may  consider  you  will  sustain  in  case  said  right  of 
way  is  located  as  by  said  map  shown  and  in  said  petition  prayed,  and 
further,  you  do  then  show  cause,  if  any  you  have,  why  such  right  of 
way  should  not  be  located  as  by  said  map  shown  and  projected. 

Witness  {continuing  and  concluding  as  in  Form  No.  1222S). 

b.  To  Any  and  All  Persons. 

Form  No.  13225.* 

{Venue  and  title  of  court  and  cause  as  in  Form  No.  13221.') 
To  Whom  it  may  Concern: 

Notice  is  hereby  given  that  John  Doe  did  on  the  second  day  of 
January,  a.  d.  \Z99,  file  his  petition  and  map  in  the  County  Court  of 
said  county  providing  the  location  for  the  right  of  way  on  locating 
road,  commencing  as  follows:  {designating  point  of  commencement')  and 
passing  into  and  through  the  following  described  lands,  {describing 
lands),  in  sections  two,  three,  four,  five  and  six,  in  township  ten, 
range  seven,  in  said  Multnomah  county,  and  terminating  as  follows: 
{designating  point  of  termination),  as  shown  by  applicant's  map  on  file 
herein,  and  that  said  application  and  petition  will  come  up  for  hearing 
and  appointment  of  viewers  at  the  next  regular  May  term  of  the  said 

1.  Washington.  —  Ballinger's  Anno.  2.  Oregon. —  Hill's  Anno.  Laws  (1892), 
Codes  &  Stat.  (1897),  §  4026.  p.  1848,  §6. 
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County  Court,  which  will  be  commenced  and  held  on  the  first  Monday 
of  May,  A.  D.  iW9,  in  which  time  any  and  all  persons  having  or  claim- 
ing any  interest  in  any  of  the  said  lands  through  which  the  said  road 
is  proposed  to  be  located  are  required  to  appear  and  file  their  com- 
plaints for  damages  or  show  cause,  if  any,  why  said  road  should  not 
be  located  as  asked  by  the  petitioner. 

Witness  my  hand  and  the  seal  of  the  said  County  Court  this  second 
day  of  January,  a.  d.  xW9. 

(seal)^  Calvin  Clark,  County  Clerk  of 

Multnomah  County,  Oregon. 


4.  Answer  of  Land-owner, 
a.  In  General. 

Form  No.  13226.* 

(^Tttle  of  court  and  cause  and  address  as  in  Form  No.  1S221.') 
Your  complainants,  Silas  Jackson,  Frank  Williams,  Eugene  Taylor, 
Henry  Thomas  and  Robert  Lincoln  respectfully  show  that  the  logging- 
road  proposed  to  be  established  by  John  Doe,  as  appears  by  his  peti- 
tion to  this  court,  which  was  filed  on  the  second  day  of  January,  a.  d. 
iZ\)9,  and  numbered  2561,  to  which  said  petition  reference  is  hereby 
made,  will,  if  established,  pass  through  the  following  lands:  {de- 
scribing lands'),  and  will  injuriously  affect  the  said  lands  in  the  follow- 
ing manner,  to  wit:  {stating  the  injury);  that  your  complainants 
herein  are  owners  of  at  least  three-fourths  of  the  land  through  which 
said  road  will  pass;  that  your  said  complainants  are  not  desirous  that 
said  proposed  logging-road  be  established;  and  believing  that  the 
benefits  that  will  accrue  to  the  said  petitioner,  the  said  John  Doe,  by 
the  establishment  of  said  road,  will  be  less  than  the  damage  and 
injury  which  will  result  to  your  complainants  from  the  establishment 
thereof,  they  do  therefore  remonstrate  against  the  said  logging-road 
and  pray  that  the  said  petition  of  the  said  John  Doe  may  be  dis- 
missed at  the  cost  of  the  petitioner. 

Silas  Jackson. 
Frank  Williams. 
Eugene  Taylor. 
Henry  Thotnas. 
Robert  Lincoln. 
(  Verification^ 

Washington.  —  Ballinger's     Anno.        The  answer  may   set  forth  any  facts 

Codes  &  Stat.  (1897),  §  4029.  adverse  to  the  proposed  location  of  the 

1.  Seal.  —  This  notice  shall  be  under  road.    Hill's  Anno.  Laws  Oregon  (1892), 
the   seal  of   the  county  court.     Hill's  p.  1849,  r^  7- 

Anno.  Laws  Oregon  (1892),  p.  1848,  §  6.         3.  Verification.  —  The  answer  or  com- 

2.  Oregon. — Hill's  Anno.  Laws  (1892),     plaint  must  be  verified.     Hill's  Anno, 
p.  1849,  S  7-  Laws  Oregon  (1892),  p.  1849,  §  7.     See, 

Washington.  —  Ballinger's      Anno,    generally,  the  title  Verification. 
Codes  &  Stat.  (1897),  §  4030. 
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b.  Claiming  Damages. 

Form  No.  13227.' 

(  Title  of  court  and  cause  and  address  as  in  Form  No.  13221.^ 
The  undersigned  claims  damages  and  respectfully  shows:  That  he 
is  a  property-holder  in  the  county  ol  Multnomah,  state  of  Oregon;  that 
he  is  the  owner  of  the  following  described  land:  (^describing  land);  that 
the  logging-road  proposed  to  be  located  as  shown  by  the  petitioner's 
map  and  application  herein  filed  with  the  clerk  of  the  County  Court 
of  said  county  oi  Multnomah,  on  the' second  da.y  oi  January,  a.  d.  \W9, 
reference  to  which  said  petition  is  hereby  made,  will  pass  through  and 
over  the  above  described  lands  of  your  claimant;  that  by  reason 
thereof  his  said  land  will  be  cut  into  irregular  fields;  that  said  pro- 
posed logging-road  will  pass  through  his  cattle-range;  that  the  proper 
fencing  of  said  cattle-range  for  the  proper  care  and  protection  of  his 
cattle  thereon  will  be  thereby  rendered  impossible;  that  on  account 
of  these  things  the  location  of  said  proposed  logging- road,  as  set 
forth  in  said  petitioner's  said  map  and  said  petition,  will  damage 
your  claimant  in  the  sum  ai  five  hundred  doWars. 

(^Concluding  with  signature  and  verification  as  in  Form^  No.  13221^ 

e.  Requesting  Change  of  Location. 
Form  No.  13228.' 

(Title  of  court  and  cause  and  address  as  in  Form  No.  13221.) 
Your  complainant,  Richard  Roe,  respectfully  shows : 
That  the  logging-road  proposed  to  be  established  hy  John  Doe,  as 
appears  by  his  petition  and  map,  which  was  filed  with  the  clerk  of  the 
County  Court  of  Multnomah  county,  Oregon,  on  the  second  da.y  oi  Janu- 
ary^ A.  D.  \Z99,  and  numbered  2561,  to  which  said  petition  reference 
is  hereby  made,  will,  if  established  and  constructed  on  the  lines  pro- 
posed by  the  said  map  and  petition  so  filed,  pass  through  the  lands 
of  your  complainant  herein, to  wit:  (describing  lands');  that  said  pro- 
posed road  will  pass  through  the  eastern  half  of  said  section  two,  and 
that  said  eastern  half  of  said  section  two  is  valuable  as  orchard  land; 
and  that  your  complainant  purposes  to  put  said  land  into  orchard 
and  use  it  for  orchard  purposes;  that  your  petitioner  desires  that  the 
route  and  location  of  said  road  be  changed  so  as  not  to  pass  through 
said  eastern  half  of  said  section  two,  but  so  as  to  pass  through  the 
western  half  of  said  section  two,  the  same  being  part  of  the  land  of 
your  complainant  herein;  that  said  proposed  change  of  said  route 
and  location  of  said  logging-road  would  be  more  advantageous  to  the 
interest  of  your  complainant  herein;  that  said  proposed  change  of 
said  route  and  location  will  in  nowise  lessen  the  feasibility  and  direct- 
ness of  said  proposed  road ;  that  the  amount  of  damages  which  would 
be  sustained  by  John  Doe,  the  said  applicant  and  petitioner  for  the 
establishment  of  the  said  logging-road,  in  case  such  proposed  change 
of  route  and  location  were  made,  would  be  the  sum  of  (stating  amount 
of  damages,  if  any). 

\.  Oregon. —  Hill's  Anno.  Laws  (1892),  Washington.  — Ballinger's    Anno, 

p.  1849,  §  7.  Codes  &  Stat.  (1897),  §  4030. 
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Wherefore  your  complainant  prays  that  the  route  and  location  of 
said  proposed  road  be  changed  so  as  to  pass  through  the  said  western 
half  of  said  section  two. 

{Concluding  with  signature  and  verification  as  in  Form  No.  18221.') 

5.  Decision  of  Court  and  Appointment  of  Viewers. 

Form  No.  i  3229.' 

{Indorsed  upon  or  annexed  to  the  petition  in  the  following  order:) 

(  Title  of  court  and  cause  as  in  Form  No.  13221. ) 

Whereas,  upon  reading  the  duly  verified  petition  ol  John  Doe,  here- 
tofore filed  with  the  clerk  of  the  County  Court  of  Multnomah  county 
on  the  second 6.3.y  of  January,  a.  d.  i?>99,  showing  {setting  out  verbatim 
or  in  substance  the  allegations  in  the  petition),  as  well  as  the  duly  veri- 
fied answer  of  Richard  Roe,  a  person  interested  in  this  proceeding, 
alleging  {stating  allegations  of  answer  verbatim  or  in  substance),  and  being 
fully  advised  in  the  premises,  the  court  doth  determine  and  find  that 
the  establishment  of  the  said  logging-road  as  prayed  for  by  the  said 
John  Doe,  petitioner,  is  necessary,  feasible  and  advisable,  and  that 
the  proposed  location  thereof  as  shown  by  the  said  petition,  as  well 
as  by  a  certain  map  with  said  petition  filed  on  the  said  second  day  of 
January,  a.  d.  18^^,  with  said  clerk  of  the  County  Court  of  said 
county,  is  necessary,  feasible  and  advisable; 

It  is  therefore  ordered  that  John  W.  Woolfolk,  John  L.  White  and 
William  H.  Ball,  three  disinterested  and  competent  persons  as 
viewers,  be  and  the  same  are  hereby  appointed  as  viewers  to  view 
and  locate  said  proposed  logging-road; 

And  it  is  further  ordered  that  t\\t  fourth  day  of  September,  a.  d. 
iW9,  said  day  being  the  first  Monday  of  the  next  regular  term  of  said 
County  Court  of  said  Multnomah  county,  be  and  the  same  is  hereby 
fixed  as  the  day  upon  which  to  receive  and  hear  the  report  of  the 
said  viewers. 2 

Dated  this  twenty-fifth  day  of  May,  a.  d.  iS99. 

Irving  F.  Baxter,  County  Judge. 

6.  Oath  of  Viewers. 

Form  No.  13230.' 

(  Title  of  court  and  cause  as  in  Form  No.  13221.) 
State  of  Oregon,  County  of  Multnomah,  ss. 
We,  the  undersigned  viewers  this  day  appointed  by  the  Honorable 

X.Oregon.  —  Hill's  Anno.  Laws  (1892),  ing   who   may  feel   aggrieved    by  the 

p.  1850,  §  8.  decision  of  the  court  as  to  the  neces- 

Waskington.  —  Ballinger's    Anno,  sity,  feasibility  and  advisability  of  the 

Codes  &  Stat.  (1897),  §  4031.  proposed  location  of  the  road  may  em- 

In  Writing. —  Decision  of  the  county  body  their  grievances  in  an  appeal  in 

court  as  to  the  necessity,  feasibility  and  the  manner  provided  by  section  15  of 

advisability  of  the  proposed  location  of  this  act.     Hill's   Anno.   Laws  Oregon 

road  must  be  in  writing.     Hill's  Anno.  (1892),   p.   1850,  §  8.     See  also,  gener- 

Laws  Oregon  (1892),  p.  1850,  §  8.  ally,  the  title  Appeals,  vol.  i,  p.  890. 

Appeal.  —  All  parties  to  the  proceed-        2.  Day  of  Hearing.  —  The  court  shall 
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County  Court  of  Multnomah  county,  state  of  Oregon^  for  the  purpose 
of  viewing  and  locating  a  certain  proposed  logging-road  upon  the 
petition  and  application  of  John  Doe,  do  hereby  solemnly  swear  that 
we  will  faithfully  and  impartially  discharge  our  duties  as  viewers  in  the 
matter  as  by  law  required  of  us. 

John  W.  Woolfolk. 
John  L.  White, 
William  H.  Ball. 
Subscribed  and  sworn  to  before  me  this  twenty-fifth  day  of  May, 
A.  D.  1 899. 

(seal)  Calvin  Clark,  Clerk  of  the  County  Court, 

Multnomah  County,  Oregon?- 

7.  Report  of  Viewers. 

Form  No.  13231 .' 

( Title  of  court  and  cause  and  address  as  in  Form  No.  13221. ) 
We,  the  undersigned  viewers,  appointed  by  an  order  of  the  Coiinty 
Court  of  Multnomah  coxinty,  at  a  regular  J/izy  term,  a.  d.  i899,  thereof, 
to  view  and  locate  a  certain  proposed  logging-road,  upon  the  appli- 
cation of  John  Doe,  petitioner,  as  shown  by  his  petition  and  a  map 
filed  herein  on  the  second  Az.y  oi  January,  i899,  report  as  follows: 

I.  After  having  been  duly  sworn  faithfully  and  impartially  to  per- 
form our  duties  as  viewers,  we  met  pursuant  to  an  agreement  and  in 
obedience  to  an  order  of  the  said  County  Court,  on  file,  at  {designating 
point  of  commencetnent  of  said  road  as  designated  in  the  maf),  and  from 
said  point  did  proceed  to  view  and  locate  a  right  of  way  for  a  logging- 
road  in  the  manner  as  by  law  prescribed  to  the  point  of  terminus 
{describing  terminus  as  fixed  in  maf).  There  being  no  complaint  made 
as  to  the  place  of  location,  we  followed  as  nearly  as  possible  the 
route  proposed  on  the  applicant's  map.  The  commencement,  route, 
bounds,  courses,  distances  and  terminus  of  said  right  of  way  of  said 
logging-road  are  more  particularly  described  as  follows:  {giving  the 
description  of  right  of  way  as  laid  out).  The  width  of  said  logging-road 
as  so  laid  out  is  twenty-five  feet.  The  said  right  of  way  as  so  laid  out 
is  a  practicable  and  feasible  route  for  a  logging-road,  and  in  our 

fix   the  day  of  hearing  and   receiving  empt   from   the   provision    relating  to 

the  report  of  the  viewers   at  the  next  selection   of  space   or  frontage  at  the 

regular  term  of  court.      Hill's    Anno,  terminal  point  of  a  logging-road.    Hill's 

Laws  Oregon  (1892),  p.  1850,  §  8.  Anno.    Laws   Oregon   (1S92),    p.    1851, 

1.  Before  Whom  Taken.  —  This   oath  §  12. 

may  be  taken  before  any  officer  quali-  Appeal  from  Viewers'  Beport.  —  Any 

lied  to  administer  oaths.     Hill's  Anno,  complainant  who  may  feel  aggrieved 

Laws  Oregon  (1892),  p.  1850,  §  8.  by  the  amount  of  damages  assessed  to 

The  Washington  statute  requires  that  him    under   the    provisions  of   this  act 

the  viewers  shall  be  sworn  by  the  clerk  may,  within   twenty  days  after  the  re- 

of  the  court.     Ballinger's  Anno.  Codes  port  of  the  viewers  has   been  adopted, 

&  Stat.  Wash.  (1897),  §  4031.  and  tender  of  damages  has  been  made, 

2.  Oregon. — Hill's  Anno.  Laws (1892),  appeal   in    the    manner   prescribed   by 
p.  1850.  §  g**/ j^$?.  Hill's  Anno.    Laws    Oregon   (1892),    § 

Washington.  —  Ballinger's  Anno.     4069.      Hill's     Anno.     Laws     Oregon 
Codes  &  Stat.  (1897),  §  4032  ^/j.?^.  (1892),   p.    1852,    §15.     See,  generally. 

Cities  and  incorporated  towns  are  ex-    the  title  Appeals,  vol.  i,  p.  890. 
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opinion  is  necessary  for  the  removal  of  the  timber  of  the  said  John 
Doe,  petitioner,  to  the  said  waters  (or  railroad^  hereinabove  men- 
tioned. 

Damages  having  been  claimed  by  Richard  Roe  and  (jiaming  others), 
owners  (or  tenants,  or  other  person  or  persons  interested,  naming 
them  and  their  interests)  of  the  lands  through  which  the  said  logging- 
road  passes,  we  did  fix  and  determine  the  damages  suffered  by  the 
complainants  by  reason  of  the  opening  of  said  logging-road  at  the 
sums  hereinafter  set  opposite  the  names  of  said  owners  (or  tenants, 
or  other  person  or  persons  interested,  naming  them)  respectively,  to 
wit:  Richard  Roe,  in  the  sum  oi  five  hundred  dollars;  {continuing  with 
the  assessment  of  damages  to  the  other  persons). 

II.  Having  completed  the  location  of  said  logging-road  to  its  said 
proposed  terminus,  we  did  at  such  terminal  point  {designating  terminal 
point)  select  the  following  space  {ox  frontage)  on  said  waters  (or  rail- 
road), to  wit,  {describing  space  or  frontage  selected),  which  we  deemed 
necessary  under  all  the  circumstances  presented  for  the  roadway  and 
landing  of  logs  and  lumber  hauled  or  transported  over  said  proposed 
logging-road;  and  did  thereupon  determine  and  fix  as  the  damages 
suffered  by  John  Smith,  the  owner  (or  lessee  or  tenant,  or  other  inter- 
ested person,  naming  him  and  his  interest)  of  said  space  {ox  front- 
age) so  selected,  to  be  the  sum  of  two  hundred  a?td  fifty  dollars,  in  the 
same  manner  as  provided  by  law  for  the  fixing  of  damages  caused 
by  the  locating  of  said  right  of  way  for  the  logging-road. 

III.  And  we  do  herewith  return  to  the  clerk  of  the  said  County 
Court  of  said  Multnomah  county  the  said  petition,  map  and  com- 
plaint and  {statifig  other  papers,  if  any),  so  furnished  to  us  by  the  said 
clerk. 

Dated  this  fourth  day  of  September,  a.  d.  i2>99. 

John  W.  Woolfolk. 
John  L.  White. 
William  H.  Ball. 

8.  Order  to  Pay  Damagres,  and  Authorizing  Road. 

Form  No.  13232.' 

{Title  of  court  and  cause  as  in  Form  No.  13221.) 

Whereas,  upon  receiving  and  hearing  the  report  of  the  viewers  in 
the  above  entitled  proceeding,  by  an  order  of  the  County  Court  of 
Multnomah  county,  heretofore  appointed  to  view  and  locate  the  pro- 
posed road  herein,  the  court  is  satisfied  that  the  said  proposed  road 
is  necessary,  feasible  and  advisable  for  the  removal  to  market  of  the 
timber  described  in  the  applicant's  petition  herein; 

It  is  now  therefore  ordered  that  the  said  John  Doe,  the  petitioner, 
pay  to  the  said  Richard  Roe,  owner  of  the  following  described  land 
{describing  land),  through  which  the''  said  proposed  road  (or  chute) 
will  pass,  the  sum  oi  five  hundred  dollars,  which  said  sum  was  assessed 
against  the  said  John  Doe,  petitioner,  in  favor  of  the  said  Richard 

1.  Oregon.  —  Hill's  Anno.  Laws  Washington.  —  Ballinger's  Anno. 
(1892),  p.  1852,  §  13.  Codes  &  Stat.  (1897),  §  4036. 
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Hoe,  as  damages  by  him  suffered  by  reason  of  the  opening  of  the 
said  road  across  the  said  lands  of  the  said  Richard  Roe  \  and  that  (Jn 
like  manner  ordering  payment  of  other  sums  assessed  in  favor  of  other 
persons')-,  and  it  is  further  ordered  that  in  case  the  said  Richard  Roe 
and  {naming  other  complainants'),  or  either  of  them,  refuse  to  receive 
the  said  amount  or  amounts  so  assessed  to  and  in  favor  of  them,  the 
same  be  deposited  with  the  clerk  of  the  said  County  Court  of  the  said 
county  of  Multnomah,  subject  to  the  order  of  the  said  Richard  Roe 
and  {naming  other  complainants),  or  either  of  them,  who  shall  so  refuse 
to  receive  the  said  sum; 

And  it  is  further  ordered  that  the  said  report  of  the  said  viewers 
be  filed  and  that  an  order  be  and  the  same  is  hereby  issued  allowing 
and  authorizing  a  logging-road  to  be  opened,  built  and  used  on  said 
road  by  the  said  applicant,  the  said  John  Doe,  as  in  his  petition 
prayed  and  by  the  said  report  of  the  said  viewers  recommended  and 
located. 

Dated  {continuing  and  concluding  as  in  Form  No.  1S229). 

IV.  Obstructing  Logging-road.^ 

Form  No.  13233.* 

{Commencing  as  in  Form  No.  10715,  and  continuing  down  to  *)  did 
wilfully  and  unlawfully  obstruct  and  cause  to  be  obstructed  a  certain 
logging-road  built  under  the  provisions  of  an  act  of  Oregon,  approved 
February  25,  a.  d.  1889,  entitled  "An  Act  {giving  title  of  act)  relat- 
ing to  the  locating,  opening  and  maintaining  roads  and  chutes  to  be 
used  for  lumbering  and  logging  purposes,  and  providing  compensa- 
tion for  the  use  of  lands  condemned  for  such  purposes,  to  wit,  a 
logging-road,  known  as  {giving  name  of  road),  described  as  follows, 
to  wit:  {otherivise  describing  the  road),  by  then  and  there  felling  and 
cutting  and  causing  to  be  felled  and  cut  trees  across  and  upon  and 
in  said  road,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10715). 

V.  PROCEEDINGS  TO  ENFORCE  LlEN  FOR  SERVICES.^ 

1.  Eeqtiisites  of  Indictment,  etc. —  For        Florida.  —  Rev.  Stat.  (1892),  g  1731. 
the  formal  parts  of  an  indictment,  in-         Georgia.  —  2  Code  (1895).  §  2809. 
formation     or    criminal    complaint    in         Idaho. — Laws  (1899),  p.  193. 

a  particular  jurisdiction  seethe   titles  Maine.  —  Rev.    Stat.    (1883),    c.    91, 

Criminal  Complaints,  vol.  5,  p.  93;  In-  §  38. 

DiCTMENTS.  vol.    9,   p.    615;    Informa-  Michigan.  —  Comp.    Laws   (1897),    § 

TioNs  in  Criminal  Cases,  vol.  9,  p.  767.  5075. 

2.  Oregon. —  Hill's  Anno.  Laws(i892),  Minnesota.  —  Stat.  (1894),  ^  2451. 
p.  1853,  §  17.  Nevada.  —  Gen.  Stat.  (1885),  §  3825. 

IVashington.  —  Ballinger's     Anno.  New  Hampshire.  —  Pub.  Stat.  (189I), 

Codes  &  Stat.  (1897),  §  4043.  p.  389,  §  13. 

3.  Statutory  Provisions  —  Lien  .for  Oregon.  —  Hill's  Anno.  Laws  (1892), 
Services,   Generally. — At  common  law,  p.  1598,  §  i. 

no  lien  existed  in  favor  of  persons  per-         Vermont.  —  Stat.  (1894),  §  2282.       ' 
forming   labor  or   service  on    logs   or         Washington.  —  Ballinger's     Anno, 
timber.     It  is  a  purely  statutory  crea-     Codes  «&  Stat.  (1897),  §  5931. 
tion,and  exists  in  the  following  states:  Wisconsin.  —  Stat.  (1898),  §  3329. 

California.  —  Civ.  Code  (1897),  p.  797.  Wyoming.  —  Rev.  Stat.  (1887),  %  1483. 
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1.  Claim  or  Statement.^ 


Other  particular  liens  exist  in  some 
states  in  favor  of  certain  persons  for 
particular  services  relating  to  logs  and 
lumber  which  are  enforceable  in  like 
manner  as  the  general  lien  for  labor. 

For  articles  furnished  to  saw-mills. 
2  Ga.  Code  (1895),  j^  2807. 

For  breaking  jams,  causing  obstruc- 
tion to  navigation. 

Michigan.  —  Comp.  Laws  (1897),  § 
6741. 

Mississippi. — Anno.  Code  (1892),  5^ 
4408. 

For  cook's  services.   Wis.  Stat.  (1898), 

§  3341. 

For  cutting  or  drawing  logs.  Vt. 
Stat.  (1894),  §  2282. 

For  cutting  in  another  state  and 
bringing  into  this  state.  Minn.  Laws 
(1897),  c.  336- 

For  driving  logs  (unmarked  logs). 
Wis.  Stat.  (1898),  §  1740. 

For  driving  in  Chippewa  river.  Wis. 
Stat.  (1898),  I  3342«. 

For  picking  up  stray  logs.  Minn. 
Laws  (1897),  c.  173. 

For  scaler's  fees.  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  31 10. 

For  supplies.  La.  Rev.  Laws  (1S97), 
p.  680. 

For  taking  up  floating  logs.  Ky. 
Stat.  (1894),  §  1409. 

For  toll  sluicing.  Minn.  Stat.  (1894), 
§  2480. 

Statute  must  be  Strictly  Followed,  — 
Proceedings  under  the  log-lien  law 
must  conform  strictly  to  the  statutes. 
Appleman  v.  Myre,  74  Mich.  359; 
Babcock  v.  Cook,  55  Mich,  i;  Haifley 
V.  Haynes,  37  Mich.  535. 

Civil  Action  to  Enforce  Lien.  —  The 
lien  shall  be  enforced  by  a  civil  action 
governed  by  the  laws  regulating  civil 
actions  generally,  except  as  otherwise 
e.xpressly  provided.  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  5940  et 
seq.  See  also  list  of  statutes  cited  supra, 
note  3,  p.  594. 

Attachment  —  Generally.  —  For  forms 
relating  to  enforcement  of  log-liens  by 
attachment  see  the  title  Attachments, 
ETC.,  vol.  2,  Form  No.  3233  et  seq.; 
Mich.  Comp.  Laws  (1897),  ^  lo^s^  et  seq.; 
Wiggins  V.  Houghton,  89  Mich.  470. 

For  writs  of  attachment  to  enforce 
log-Hen  see  Forms  Nos.  2831,  3236, 
3237,  3238. 

For  form  of  bond  for  release  of  at- 
tachment to  enforce  log-lien  see  Form 
No.  3239. 


For  form  of  verdict  in  attachment  to 
enforce  log- lien  see  Form  No.  3241. 

1.  Seqnisites  of  Claim,  Generally.  — 
For  statutory  provisions  see 

Florida.  —  Rev.  Stat.  (1892),  §  1731. 

Idaho.  —  Laws  (1899),  p.  194  (pre- 
scribing statutory  form). 

Louisiana.  —  Rev.  Laws  (1897),  p.  680. 

Michigan. — Comp.  Laws  (1897),  § 
10756  et  seq. 

Minnesota.  —  Laws  (1899),  c. '342. 

Montana. — Laws  (1899),  p.  118,  §  i 
et  seq.  (prescribing  a  statutory  form). 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
p.  1598a.  §  7. 

Vermont.  —  Stat.  (1894),  §  2282. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  5936  (prescrib- 
ing a  statutory  form). 

Wisconsin.  —  Stat.  (1898),  §  3329. 

See  also  list  of  statutes  cited  supra, 
note  3,  p.  594. 

Necessity  for  Statement.  —  The  state- 
ment of  lien  is  as  necessary  as  the  affi- 
davit for  attachment,  and  forms  part  of 
the  whole  proceeding  to  enforce  the  lien. 
Wiggins  V.  Houghton,  89  Mich.  468. 

Description  of  Logs.  —  In  Horton  v. 
Sparkman,  2  Wash.  165,  describing  the 
logs  as  being  "  all  lumber  being  about 
100,000  feet,  which  was  manufactured 
in  Kitsap  county.  Washington  state,  and 

which  is  marked  thus ;  and  is  now 

lying  at  the  saw-mill  owned  by  said 
Builders'  Material  Co.,  in  Kitsap  Co., 
the  same  being  the  place  where  said 
lumber  was  manufactured,  and  situated 
about  two  miles  south  of  Port  Blakely, 
on  Puget  Sound,"  was  held  to  be  suffi- 
cient although  the  marks  were  not 
given. 

Describing  the  lumber  as  being  "  a 
quantity  of  lumber,  about  seven  hundred 
thousand  feet,  now  lying  at  defendant's 
saw-mill  in  said  county,"  was  suffi- 
cient.    Horton   v.  Wiley,  2  Wash.  171. 

Describing  logs  as  being  "  marked 
thus,  @  and  O,  and  now  lying  in  the 
Hoko  River,  Clallam  county,  state  of 
Washington,"  when  in  fact  the  logs 
were  marked  only  (5,  has  been  held  to 
be  sufficient.  Marlette  v.  Crawford,  17 
Wash.  603. 

But  a  claim  of  lien  upon  a  certain  lot 
of  saw-logs,  described  as  being  "  cm^ 
million,  six  hundred  and  twenty-five 
thousaiid  feet  in  quantity  ♦  *  *  being 
marked  thus,  K.  jo,  and  a  part  of 
which  are  loose  in  the  water,  and  a  part 
made  up  in  rafts,  one  raft  of  which  is 
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a.  By  Claimant. 

now  in  the  possession  of  the  Hart  Mill        Subscribed  and  sworn  to  before  me 


Company  of  Seattle,  Washington,  and  the 
remainder  are  now  lying  in  the  water 
in  the  bay  at  Shelton,  Washingtoti,"  has 
been  held  to  be  insufficient,  as  being 
too  indefinite  for  identification.  Doyle 
V.  McLeod,  4  Wash.  732. 

Statement  as  to  Labor  Done.  —  Stating 
that  the  claim  is  for  labor  performed 
and  assistance  rendered  in  preparing 
and  securing  certain  saw-logs  has  been 
held  to  be  sufficient.  Overbeck  v.  Cal- 
ligan,  6  Wash.  342. 

Including  both  lienable  and  nonlienable 
items  in  a  claim  will  not  vitiate  the 
claim  as  to  the  lienable  items,  unless 
there  is  an  apparent  intention  to  de- 
fraud or  there  is  a  confusion  of  claims 
resulting  from  the  combination  of 
claims.  Duggan  v.  Washougal,  Land, 
etc.,  Co.,  10  Wash.  84. 

Amount  Due.  —  An  innocent  mistake 
as  to  the  exact  amount  due  will  not 
vitiate  the  claim.  Proulx  v.  Stetson, 
etc..  Mill  Co.,  6  Wash.  478. 

■A  claim  which,  taken  as  a  whole, 
shows  what  was  the  entire  demand  be- 
fore the  deduction  of  offsets,  and  what 
amount  remains  due  after  making  such 
deductions,  sufficiently  complies  with 
the  statute.  Baxter  v.  Smith,  2  Wash. 
Ten  97 

Verification.  —  When  the  verification 
is  by  one  other  than  the  plaintiff,  it 
may  be  to  the  effect  that  the  affiant  be- 
lieves the  claim  to  be  true.  Horton  v. 
Sparkman,  2  Wash.  165. 

Precedents.  —  In  Sullivan  v.  Hall,  86 
Mich.  7,  the  statement  of  lien  was  as 
follows: 

"The  statement  of  lien  made  under 
oath  of  Michael  Sullivan  for  work  and 
labor  performed  by  Michael  Sullivan  in 
manufacturing,  cutting,  and  skidding, 
the  following  described  property,  to 
wit:  One  million  feet  of  white  pine,  and 
hemlock  saw-logs,  marked  as  follows: 
{designating  marks). 

That  the  last  day's  work  of  said  labor 
was  done  on  the  8th  day  of  February, 
i8c?9,  and  said  labor  was  performed  in 
the  county  of  Clare;  and  the  said  de- 
scribed property,  or  a  portion  of  the 
same,  is  now  situated  in  the  county  of 
Clare,  State  of  Michigan;  and  that  there 
is  now  due  claimant  for  said  work  and 
labor,  over  and  above  all  legal  set-offs, 
the  sum  of  %i6,  as  near  as  may  be,  for 
which  said  sum  a  lien  is  claimed  upon 
said  described  property. 

Michael  Sullivan. 
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this  gth  day  of  February,  i^Sg. 

Henry  K.   Wick  ham. 
Notary  Public." 

This  statement  of  lien  has  no  caption 
showing  the  county  or  state  in  which 
it  was  made,  and  inasmuch  as  the 
notary  public  does  not  state  in  the 
jurat  the  county  in  which  he  acts  as 
such  officer,  it  was  contended  that  no 
valid  lien  was  filed  authorizing  the 
bringing  of  the  writ  of  attachment 
under  the  statute.  The  court  held  that 
while  it  was  very  proper  that  a  notary 
public  should  sign  himself  as  a  notary 
public  in  and  for  the  county  from  which 
he  is  appointed,  yet  his  certificate  would 
not  be  fatally  defective  if  the  designa- 
tion of  the  county  is  omitted.  He  may 
act  in  any  part  of  the  state  and  his 
official  acts  are  not  confined  to  the 
county  where  he  resides.  The  judg- 
ment for  plaintiff  claimant  in  this  case 
was  affirmed. 

A  loggers'  lien  notice  is  sufficient 
which  claims  a  lien  "  upon  all  of  the 
saw-logs  of  every  kind  and  description 
belonging  to  L.  Smith  and  A.  E. 
Smith,  a  firm  doing  business  under  the 
firm  name  and  style  of  the  Kent  Mill 
Company;  which  saw-logs  were  cut  in 
King  county,  Washington,  and  are  now 
lying  in  the  mill-yard  and  mill-pond  of 
said  Kent  Mill  Company  at  Kent,  King 
county,  Washington;"  and  which  then 
proceeds  to  set  forth  the  contract  for 
labor,  asserting  that  the  work  was  per- 
formed in  securing,  obtaining  and 
assisting  to  cut  and  haul  saw-logs,  and 
closes  by  claiming  a  lien  upon  "  all  the 
saw-logs  of  every  kind  and  description 
in  the  mill-yard  and  mill-pond"  of  the 
mill  above  described.  McPherson  v. 
Smith,  14  Wash.  226. 

For  another  form  of  a  statement  of 
lien  under  the  log-lien  law  see  Form 
No.  3233. 

Filing  and  Becording  Claim.  —  The 
claimant  must  file  for  record  his  claim 
in  the  proper  office  and  ihe  recording 
officer  must  record  the  claim  in  the 
proper  book  for  that  purpose.  Bal- 
linger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §§  5937,  5938.  See  also  list  of 
statutes  cited  supra,  note  3,  p.  594. 

The  form  of  the  indorsement  on 
claim  of  record  thereof  may  be  as  set  out 
in  Garneau  v.  Port  Blakeley  Mill  Co.,  8 
Wash.  467:  "I  certify  that  the  within 
instrument  was  filed  of  record  in  the 
auditor's   office    of  Mason    county   by 
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Form  No.  13234,' 

(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  5936.) 

John  Doe,  Claimant, 

against 

Richard  Roe. 

Notice  is  hereby  given  that  John  Doe,  of  Kitsap  county,  state  of 
Washington,  claims  a  lien  upon  a  lot  of  lumber,  being  about  one  hun- 
dred thousand  feet  in  quantity,  which  was  cut  or  manufactured  in 
Kitsap  county,  state  of  Washington,  and  is  marked  thus,  {designating 
marking),  and  is  now  lying  at  the  saw-mill  owned  by  said  Richard  Roe 
in  Kitsap  county,  the  same  being  the  place  where  said  lumber  was 
manufactured  and  situate,  about  two  miles  south  of  Port  Blakeley  on 
Puget  Sound^  for  labor  performed  upon  and  assistance  rendered  in 
manufacturing  said  lumber;  that  the  name  of  the  owner  or  reputed 
owner  \?,  Richard  Roe;  XSxdX  Richard  Roe  employed  ssad  John  Doe  to 
perform  such  labor  and  render  such  assistance  upon  the  following 
terms  and  conditions,  to  wit:  The  said  Richard  Roe  agreed  to  pay  the 
sa.\d  John  Doe  for  such  labor  and  assistance  the  sum  oi  fifty  dollars 
per  month;  that  said  contract  has  been  faithfully  performed  and  fully 
complied  with  on  the  part  of  the  said  John  Doe,  who  performed  labor 
upon  and  assisted  in  manufacturing  said  lumber  for  the  period  of 
tivelve  months;  that  said  labor  and  assistance  was  so  performed  and 
rendered  upon  said  lumber  between  t\\&  first  day  of  April,  iWJf,  and 
the  first  day  of  April,  iS95,  and  thirty  days  have  not  elapsed  since 
that  time;  that  the  amount  of  claimant's  demand  for  said  service  is 
the  sum  of  six  hundred  dollars ;  that  no  part  thereof  has  been  paid, 
and  there  is  now  due  and  remaining  unpaid  thereon,  after  deducting 
all  just  credits  and  set-offs,  the  sum  of  six  hundred  dollars,  in  which 
amount  he  claims  a  lien  upon  said  lumber.  The  said  John  Doe  also 
claims  a  lien  on  all  lumber  now  owned  by  said  Richard  Roe  of  said 

{Here  follow  the  name  of  the  party  filing,  foregoing  are  true  copies  of  statement 

the  date  and  the  hour),  and  that  it  is  re-  of  lien,  and  of  the  whole  of  said  original 

corded  in  volume  j",  of  lien  records  of  record,  as  compared  by  me. 

said  county,  on  page  (volume  and  page  [Given   under   my  hand   and  official 

given).  seal  this  ffth  day  oifuly,  A.  D.  i2)8g. 

(seal)             f.   W.  Day,  Auditor,  (seal)                     George  S.  Lovelace, 

Mason  County,   Wash."  Clerk.]  " 

Certified    Copy    of  Lien.  —  Upon    de-  The  objection  made,  that  this  certifi- 

mand,  the  recording  oflBcer  shall  fur-  cate  did   not  show  that  the  copy  com- 

nish  a  certified  copy  of  the  lien   and  pared  with  the  original  statement  filed 

shall  receive  the  proper  compensation  in  the  clerk's  oflRce.  was  held  to  be  of 

per  folio  therefor;   and   such   certified  no  importance  and  the  certificate  was 

copy  shall  be  received  in  evidence  in  the  considered    sufficient    {citing    Bills    v. 

courts,  the  same  as  the  original.    Mich.  Keesler,  36  Mich.  69). 

Comp.  Laws  (1897),  §  10770.  See  also  list  1.    Washington.  —  Ballinger's  Anno, 

of  statutes  cited  supra,  note  3,  p.  594.  Codes  &  Stat.  (1897),  §  5936.     See  also, 

The  form  of  such  a  certificate  set  out  generally,  supra,  note  i,  p.  595. 
in  Huntoon  v.  O'Brien,  79  Mich.  227,  2.  Description  of  Lomber. —  The  de- 
is  as  follows:  scription  in  the  form  given  in  the  text 
"  State  of  Michigan,      \  is   based   upon  the  description  in  the 

County  ot Muskegon.  )      '  claim  in  Horton  v.  Sparkman,  2  Wash. 

I,  George  S.  Lovelace,  clerk  of  said  167.  In  that  case  the  designation  of 
county  and  of  the  circuit  court  thereof,  the  marking  was  omitted,  but  the  de- 
do  hereby  certify  that  the  annexed  and  scription  was  held  sufficient. 
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county   to   secure   payment  for  the  work  and  labor  performed  in 
obtaining  or  securing  the  said  lumber  herein  described, 

John  Doe,  Claimant 
State  of  Washington,  ) 
County  of  Kitsap.       )  ^^' 

John  Doe,  being  duly  sworn,  on  oath  says:  That  he  is  the  claimant 
named  in  the  foregoing  claim,  has  heard  the  same  read,  knows  the 
contents  thereof,  and  believes  the  same  to  be  true. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  the  fifteenth  day  of  Aprils 
iS9S. 

(seal)  Norton  Porter,  Notary  Public 

for  the  State  of  Washington, 
Residing  in  Port  Madison,  Kitsap  County.* 

b.  By  Claimant's  Agrent.* 

Form  No.  13235.* 

(Precedent  in  Wiggins  v.  Ploughtoa,  89  Mich.  470.)* 

State  of  Michigan,       ) 
County  of  Chippewa.  \  ^  ' 

James  Wiggins,  of  Marquette,  in  the  county  of  Marquette,  and  State 
aforesaid,  being  first  duly  sworn,  deposes  and  says  that  he  is  agent 
for  and  makes  this  statement  of  lien  for  work  and  labor  performed 
by  Michael  Meagher,  and  this  statement  is  made  for  and  in  behalf  of 
said  Michael  Meagher  in  hauling  and  laboring,  and  in  working  in  and 
about  the  following  described  property,  to  wit,  a  quantity  of  board 
timber  and  boom  timber  and  saw-logs.  All  of  said  timber  and  saw- 
logs  are  marked  with  the  sign  as  follows,  "^,"and  gotten  out  by 
Robert  Houghton,  and  reputed  to  be  owned  hy  James  Connolly,  of 
Marquette,  Michigan;  and  said  property  is  now  situate  in  sections  27 
and  35,  in  town  J^S  north,  of  range  7  west. 

That  the  last  day's  work  of  said  labor  was  done  on  the  5th  day  of 
April,  \%90\  that  Michael  Meagher  actually  did  said  work  and  labor, 
and  the  same  was  performed  in  the  county  of  Chippewa,  in  said  State, 
and  that  the  same  described  property,  or  considerable  portion  thereof, 
is  now  in  the  county  of  Chippewa,  State  of  Michigan;  that  there  is  now 
due  this  Michael  Meagher,  claimant,  for  said  work  and  labor,  so  as 
aforesaid  by  him  done  and  performed,  over  and  above  all  legal  set- 
offs, the  sum  oi  forty-five  dollars  i%lf5.00),  as  near  as  may  be,  for 
which  said  sum  this  deponent  claims  a  lien  upon  said  described  prop- 

1.  Verification.  —  The  claim  must  be  Mich.  Comp.  Laws (1897),  §  10757.  See 
verified  by  the  oath  of  claimant  or  also  list  of  statutes  cited  supra,  note 
some  person  for  him  to  the  effect  that     3,  p.  594. 

the  affiant  believes  the  same  to  be  true.  3.  Michigan.  —  Comp.    Laws  (1897), 

Ballinger's  Anno.  Codes  &  Stat.  Wash.  §  10756    et    seq.     See    also,    generally, 

(1897),  §  5937.  supra,  note  i,  p.  595. 

2.  By  One  Other  than  Claimant.  —  In-  4.  This  statement  of  lien  was  suf- 
stead  of  the  claimant  himself,  someone  ficient  to  support  the  attachment  pro- 
in  his  behalf,  as  his  agent,  may  make  ceedings  based  upon  it. 

and  file  the  claim  or  statement  of  lien. 
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erty ;  and  this  deponent  has  personal  knowledge  of  the  facts  herein 
set  forth. 

James  Wiggins,  Claimant. 
Subscribed  and  sworn  to  before  me  this  ;^^day  of  April,  xWO. 

A.  Donaldson, 
Notary  Public  in  and  for  Chippewa  County.^ 

2.  Affidavit  2  of  Cook's  Lien. 

Form  No.  13236.' 

(Precedent  in  Winslow  v.  Urquhart,  39  Wis.  260.)* 

{Title  of  court  and  cause  and  venue  as  in  Form  No.  2677. ") 
Watson  Brooks  being  duly  sworn  on  oath  says,  that  he  is  the  above 
plaintiff;  that  the  above  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  over  %5.00  and  in  the  sum  of  %90.00  over  and  above  all  set- 
offs; that  said  indebtedness  is  due  for  labor  and  services  done  and 
performed  by  the  plaintiff  for  the  defendant,  in  and  about  cooking 
for  men  driving  pine  logs  in  Oconto  county,  Wisconsin,  between  the 
9th  day  oi  April,  iS72,  and  the  24/h  day  oi  May,  iS72;  and  that  said 
logs  are  now  lying  in  the  waters  of  the  Oconto  River  and  Peshtigo 
Brook,  in  Oconto  county,  Wisconsin,  and  are  marked  as  follows:  {Here 
follows  description  of  logs'),  and  that  the  plaintiff  on  the  19th  day  of 
fune,  i872,  duly  filed  his  statement,  or  petition  under  oath,  for  a 
lien  on  said  logs,  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  of  Oconto,  Wis. 

{Signature  and  jurat  as  in  Form  No.  2677. ) 

3.  Complaint  or  Declaration.^ 

1.  Veriflcation.  —  The  statement  must  lien  for  services  performed  on  logs, 
be  in  writing  under  oath  of  claimant  or     Murphy  v.  Adams,  71  Me.  113. 

some  other  in  his  behalf.     Mich.  Comp.  Parties  Defendant.  —  The  action  to  en- 
Laws  (1897),  §  10758.  force   the  log-drivers'    lien   under  Me. 

2.  For  affidavit  of  attachment  to  en-  Rev.  Stat.,  c.  91,  should  be  instituted 
force  log-lien  see  Forms  Nos.  3234,  against  the  laborer's  employer,  whether 
3235.  said   corporation   is  the  owner   of   the 

3.  Wisconsin. — Stat.  (1898),  §  3341.  logs  or  not.  The  action  cannot  lie 
See  also,  generally,  supra,  note  i,  p.  against  the  owner  where  the  laborer 
595.  does  not  stand  in  a  contrary  relation  with 

4.  The  aflSdavit  of  attachment  in  this  him.'  Oliver  v.  Woodman,  66  Me.  54. 
<:ase  was  held  to  be  sufficient ^  under  Proceedings  in  Bern.  —  Where  the 
Tay.  Stat.,  p.  1769,  §  28  et  seq .  {distin-  laborer  has  contracted  not  with  the 
guishing  Blackwood  v.  Jones,  27  Wis.  owner  of  the  logs,  but  with  another 
498),  even  though  it  did  not  show  that  person,  the  proceedings  are  stricken  in 
the  amount  was  "  due  upon  contract  rem^  in  Me.  Stat.  (1848),  c.  72.  Red- 
expressed  or  implied."  ington  v.  Frye,  43  Me.  578. 

5.  Beqtiisites  of  Complaint,  etc.,  Gten-  Amendment.  —  A  writ  which  contains 
erally.  —  For  the  formal  parts  of  a  com-  nonlienable  items  may  be  amended  by 
plaint,  declaration  or  petition  in  a  striking  such  items  out,  leaving  only 
particular  jurisdiction  see  the  titles  lienable  items.  Sands  v.  Sands,  74 
Complaints,  vol.  4,  p.  1019;  Declara-  Me.  239. 

TiONS,  vol.  6,  p.  244.  For  form  of  motion  to  amend  an  at- 

Parties  Plaintiff.  —  Assignee  of  labor-  tachment  writ  issued  to  enforce  a  log- 
er's   claim  may   enforce   the   laborers'     lien  see  Form  No.  11 82. 
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Form  No.  13237.' 

{Commencement  as  in  Form  No.  5920^ 

That  during  all  the  times  mentioned  in  this  complaint  the  defend- 
ant ^/V^ar^^  ^^^  was  the  owner  of  certain  timber  lands  {describing 
lands')  lying  and  being  in  said  county  and  state. 

That  heretofore,  to  wit,  on  the  thirty-first  day  of  December^  a.  d. 
i?>98,  at  the  city  of  St.  Paul,  in  said  county  and  state,  the  said 
Richard  Roe  employed  the  said  John  Doe  to  perform  certain  labor 
and  to  render  certain  assistance  to  him  upon  the  following  terms,  to 
wit:  The  plaintiff  agreeing  to  go  in  and  upon  said  timber  lands  of 
said  defendant,  situated  in  said  county  and  state,  and  there  to  do 
certain  work  in  cutting  certain  timber  into  'logs  thereon  and  in  haul- 
ing and  rafting  said  logs  from  said  timber  lands  to  a  certain  saw-mill, 
to  wit,  the  saw-mill  of  one  Samuel  Shorty  situated  on  the  Mississippi 
river,  in  said  county  and  state,  for  the  purpose  of  having  said  logs 
there  manufactured  into  lumber,  and  the.  defendant  agreeing  to  pay 
the  said  plaintiff  the  sum  oi  four  dollars  per  day  for  said  labor  and 
assistance. 

That  in  pursuance  to  said  agreement  the  plaintiff  performed  work 
and  labor  for  said  defendant,  in  said  county  and  state,  in  cutting, 
hauling  and  rafting  said  logs  from  the  defendant's  said  timber  lands 
to  the  saw-mill  of  said  Samuel  Short  for  the  period  of  ninety  days.,  to 
wit,  twenty-five  days  each  in  January.,  February  and  March  and  fifteen 
days  in  April,  iS99. 

That  on  a  certain  day,  to  wit,  the  thirteenth  day  of  April.,  iS99, 
plaintiff  duly  filed  and  recorded  with  the  surveyor-general  of  lumber 
district  No.  2,  in  which  district  said  logs  were  situated,  his  statement 
of  lien  in  writing,  duly  verified  by  the  oath  of  said  plaintiff,  setting 
forth  the  post-office  address  of  said  plaintiff,  the  date  of  the  com- 
mencement and  termination  of  such  labor,  the  rate  of  compensation, 
the  amount  paid  thereon,  and  a  description  of  said  logs  sufficient  for 
identification,  and  stating  that  plaintiff,  the  person  performing  said 
labor,  claims  a  lien  thereon  for  the  amount  due. 

That  said  statement  shows  that  two  hundred  and  seventy  dollars, 
with  interest  thereon,  is  due  said  plaintiff  from  said  defendant  for 
work  and  labor  performed  on  said  logs;  that  no  part  of  said  sum  has 
been  paid,  but  all  thereof  remains  due  and  owing. 

Wherefore  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  of  two  hundred  and  seventy  dollars,  with  interest  and  costs 

See  also,  generally,  the  title  Amend-  three  and  87-100  dollars."      Mason   v, 

MENTS,  vol.  I,  p.  712.  McGee,  15  Wash.  272. 

Precedents.  —  A  form  of  writ  and  dec-  For   form   of   declaration  in  attach- 

laration  to  attach  logs  and  to  enforce  ment    to    enforce    log-lien    see    Form 

lien  for  services  in  cutting  and  hauling,  No.  3240. 

under  Me.  Rev.  Stat.,  c.  91,  is  set  out  in  Petition    for  enforcing  common-law 

substance  in  Wilson  z/.  Ladd,  49  Me.  73.  lien,    under   Me.    Laws   (1856),   c.  273, 

A  complaint  in  an  action  to  foreclose  rendered  to  lumber  manufacture,d,  etc., 

a  loggers'  lien  is   good  on   demurrer,  is   set   out   in  substance  in    Palmer  v. 

which  alleges  that  "  under   the  terms  Tucker,  45  Me.  316. 

and  conditions  of  the  said  contract  the  1.  Minnesota.  —  Gen.  Laws  (1899),  c. 

defendants    became    indebted    to    the  342,  §  14.     See  also,  generally,  list  of 

plaintiff  in    the  sum  of  three  hundred,  statutes  cited  supra,  note  5,  p.  599. 
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and  disbursements  of  this  action,  and  that  the  same  be  adjudged  a 
lien  against  the  logs  described  in  said  statement;  that  said  logs 
therein  be  adjudged  and  decreed  to  be  sold  by  the  sheriff  of  said 
county  according  to  law  and  the  practice  of  this  court,  and  that  the 
proceeds  of  such  sale  be  applied  to  the  payment  of  the  costs  of  these 
proceedings  and  sale  and  of  said  plaintiff's  claim,  amounting  to  the 
sum  of  two  hundred  and  seventy  dollars,  with  interest,  and  that  plain- 
tiff may  become  a  purchaser  at  such  sale. 

{Concluding  with  signature  and  verification  as  in  Form  No.  5920.) 

Form  No.  13238.' 

{Commencement  as  in  Form  No.  69JfO')  to  attach  the  goods  and  estate 
of  Daniel  E.  Ireland,  of  Exeter,  in  the  county  of  Penobscot,  to  the 
value  of  two  hundred  dollars,  and  also  attach  hemlock,  spruce,  hard- 
wood and  pine  logs  in  the  Penobscot  river  in  and  below  the  Penobscot 
boom,  and  marked  NXVIJXI,  and  to  summon  the  defendant,  the 
said  Daniel  E.  Ireland,  if  he  may  be  found  within  your  precinct,  to 
appear  before  our  justices  oi  the  Supreme  Judicial  Conrt  next  to  be 
holden  at  Bangor  within  and  for  our  said  county  of  Penobscot  on  the 
first  Tuesday  in  October,  a.  d.  i?>78,  then  and  there  to  answer  unto 
John  Sheridan;  of  Exeter,  in  said  county  of  Penobscot,  in  a  plea  of  the 
case  for  that  the  said  defendant,  the  said  Daniel  E.  Ireland,  on  a  day 
of  the  purchase  of  this  writ,  to  wit,  on  the.  fourteenth  day  of  August, 
A.  D.  i?>72,  at  said  Exeter,  at  the  county  oi  Penobscot  aforesaid,  being 
indebted  to  the  said  plaintiff,  the  ?,di\A  John  Sheridan,  in  the  sum  of 
seventy-six  dollars,  according  to  the  account  annexed,^  then  and 
there  in  consideration  thereof  promised  the  plaintiff  to  pay  him  the 
said  sum  of  seventy-six  dollars  when  he,  the  said  defendant  the  said 
Daniel  E.  Ireland,  should  be  thereto  afterward  requested  so  to  do. 

1.  Maine.  —  Rev.  Stat.  (1883).  c.  91,  and  with  the  approval  of  the  attorneys 

§  38  et  seq.     This  is  substantially  the  for    plaintiff,    have     taken    a    receipt 

writ  and  declaration  in  Bean  v.  Ayers,  therefor,  furnished  hy  A.   C.  Ayres,  of 

70  Me.  421,     In  this   case  the  defend-  and  for  the  firm  of  Shaw  6^  Ayres,  who 

ants  were  defaulted  and  judgment  was  claimed  to  own  said  logs  so  attached, 

rendered  for  the  plaintiff.  and  thereupon  took  possession  of  the 

The  officer's  return  on  this  writ  was  same." 

as  follows:  See    also,    generally,    the    title    At- 

"■  Penobscot,    ss.      On    this    sixteenth  tachment,    etc.,    vol.     2,    Form     No. 

day   of   August,    A.     D.    187^,    at   three  ^02,1  et  seq. 

o'clock  in  the  afternoon,  by  virtue  of  2.  The   annexed  account    referred    to 

this  writ  I  have  attached  as  the  logs  in  the  text  was  as  follows: 

within  named,  and  simultaneously  with  ''Aug.  14,  187.2. 

attachments    made   by   him   by   virtue  Daniel  E.  Ireland, 

of  sixteen  other  writs,  all  against  the  To  fohn  Sheridan,  Dr. 

same  defendant  and  logs,  bearing  the  To  76  days  work  cutting  and  hauling 

same  date,  and  returnable  to  the  same  hemlock,  spruce,  hardwood  and  pine 

court  to  which  this  writ  is  returnable  logs  on  No.  7,  the  past  winter,  now 

and  each  writ  constituted  for  the  pur-  in  Penobscot  river  in  and   below  Pe- 

pose  of   enforcing   the   lien   claim    by  nobscot  boom,  marked  NXVIIXI,  at 

plaintiff  therein   for  personal  services  %i.oo  per  day,                            $76.00." 

in  cutting  and  hauling  the  same,  one  Copies    of    dnebills    upon    which    the 

thousand  nine    hundred    and  forty-five  plaintiff  bases  his  action  to  enforce  the 

spruce  and   hemlock  logs,  marked  as  log-lien    are    set    out    in    Murphy    v. 

herein  described,  and,  at  the  direction  Adams,  71  Me.  113. 
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And  the  said  plaintiff,  the  said  John  Sheridan,  claims  to  have  a  lien 
on  said  logs  for  personal  services  in  cutting  and  hauling  the  same 
during  Xht.  past  winter  to  the  amount  of  seventy-six  dollars,  and  this 
action  is  brought  to  enforce  said  lien  according  to  the  statute  in 
such  cases  made  and  provided.  Also  for  that  the  said  plaintiff,  the 
said  John  Sheridan,  heretofore,  to  wit,  during  the  winter  and  spring 
last  past,  had  at  the  request  of  the  said  defendant,  the  said  Daniel  E. 
Ireland,  labored  in  the  state  of  Maine  at  cutting  and  hauling  on  and 
from  a  place  called  Kossuth,  or  township  Xi\xra!o&x  seven,  into  the  waters 
of  the  Penobscot  river  and  its  tributaries  and  to  the  Penobscot  boom, 
certain  hemlock,  hardwood,  spruce  and  pine  logs,  masts,  spars  and 
lumber  of  the  following  mark,  to  wit,  NXVIIXI,  and  the  sum  and 
balance  actually  due  and  unpaid  of  the  amount  stipulated  by  the 
defendant,  the  said  Daniel  E.  Ireland,  to  be  paid  to  plaintiff,  the  said 
John  Sheridan,  for  his  personal  services  therein,  was  and  is  the  sum 
of  seventy-six  dollars,  as  is  specified  in  the  account  hereto  annexed,  ^ 
and  in  consideration  of  the  premises  said  defendant,  the  said  Daniel 
E.  Ireland,  promised  the  said  plaintiff,  the  said  John  Sheridan,  to  pay 
him  the  last  named  sum  demanded;  the  plaintiff  claims  a  lien  upon 
the  said  logs  and  lumber,  under  the  laws  of  this  state,  for  said  sums 
so  due,  and  brings  this  suit  to  enforce  and  secure  the  same.  Yet, 
though  often  requested,  said  defendant,  the  said  Daniel  E.  Ireland,  has 
not  paid  the  said  sum  or  any  part  thereof,  but  neglects  and  refuses 
so  to  do,  to  the  damage  of  the  said  plaintiff,  the  said  John  Sheridan, 
the  sum  of  two  hundred  dollars,  which  shall  then  and  there  be  made 
to  appear  with  other  due  damages.  And  have  you  then  and  there 
this  {continuing  and  concluding  as  in  Form  No.  GQJfO). 

4.  Reference.2 
a.  Agrreement  for  Reference. 

Form  No.  13239.^ 

(Precedent  in  Redington  v.  Frye,  43  Me.  579.) 

This  memorandum  of  agreement,  ma.de  October  31,  iS56,  between 
William  A.  Frye,  on  one  part,  and  Joseph  M.  Moore  and  Asa  Reding- 
ton on  the  second  part,  witnesseth. 

That  said  parties  agree  that  the  following  named  suits,  pending 
in  the  Supreme  Judicial  Court  ior  Penobscot  county,  to  wit:  William 
A.  Frye  v.  Joseph  M.  Moore;  Moore  &=  Redington  v.  William  A.  Frye\ 
Martin  N.  Merrill  (of  whom  said  Frye  is  assignee")  v.  Moore  cf  Reding- 
ton, shall  be  referred  to  Hon.  Jonas  Cutting,  to  be  determined  upon 
by  legal  principles,  whose  decision  shall  be  final  and  conclusive,  in 
the  matters  embraced  in  said  suits,  upon  the  parties  thereto. 

And  that  in  another  suit  pending  in  said  court,  wherein  Ephraim 
Hamilton  (of  whom  Frye  is  assignee)  is  plaintiff,  and  Hiram  Crom- 
mett  is  defendant,   in   which  the  logs  of  Moore  ^  Redington  were 

1.  See  supra,  note  2,  p.  601.  3.  For  the   report  of   the   referee  in 

2.  See  also,  generally,  the  title  Refer-     this  case  see  infra.  Form  No.  13240. 

ENCES. 
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attached  on  a  claim  of  lien,  for  labor  thereon,  by  said  Hamilton, 
under  the  statute,  and  in  which  suit  the  log  owners  having  had 
notice,  said  Moore  &'  Redington  have  appeared  specially,  the  same 
referee  shall  determine,  upon  legal  principles,  whether  any  lien 
existed,  and  whether  it  had  been  lost,  and  whether  this  writ,  attach- 
ment and  suit  were  valid  and  effectual,  to  perfect  and  secure  such 
lien,  and  if  he  shall  determine  that  it  did  exist  and  has  been  secured 
and  perfected,  and  not  lost  thus  far,  by  said  suit,  writ  and  attach- 
ment, and  without  this  reference,  could  be  enforced  upon  said  logs, 
then  he  shall  determine  and  award  what  sum  said  lien  existed  for, 
and  how  mu^^h  ssJxd  Moore  dr' Redington  shall  pay,  if  anything  in  dis- 
charge thereof,  and  his  determination  shall  be  final  and  conclusive 
thereon  upon  the  parties. 

Said  referee  shall  make  his  award  in  writing  in  each  of  said  suits, 
having  power  to  award  costs  for  either  party,  and  to  apportion  the 
cost  of  reference  among  said  suits  as  he  shall  deem  proper,  and 
return  his  award  to  court  at  said  next  term,  and  said  suit  shall  stand 
continued,  and  at  said  term  be  disposed  of  in  accordance  with  the 
several  awards. 

All  depositions  taken  in  the  above  named  cases  to  be  used  at  the 
hearing. 

W.  A.  Frye. 
Jos.  M.  Moore. 
Asa  Redington. 
By  Jos.  M.  Moore. 

b.  Report  of  Referee. 

Form  No.  13240.' 

(Precedent  in  Redington  v.  Frye,  43  Me.  580.) 

In  the  case  of  Asa  Redington  and  al.  v.  William  A.  Frye. 
Pursuant  to  the  agreement  of  the  parties,  as  contained  in  their 
agreement  of  October  31,  a.  d.  i2,56,  to  which  reference  may  be  had, 


1.  In  this  case  the  questions  proposed 
to  the  court  were  answered  in  the  af- 
firmative and  judgment  was  rendered 
in  favor  of  the  plaintiffs. 

The  agreement  for  reference  in  this 
case  is  set  out  supra.  Form  No.  13239. 

Another  report  of  referee  is  set  out  in 
Redington  v.  Frye,  43  Me.  578,  as  fol- 
lows: 

"  In  the  case  of  Ephraim  Hamilton  v. 
Hiram  Crom?nett. 

The  undersigned,  appointed  referee 
as  by  the  agreement  of  the  parties, 
dated  October  ji,  i85<3,  appears,  having 
duly  notified  the  parties,  met  them  at 
the  office  of  A.  Walker,  in  Newport,  on 
this  twelfth  day  of  December,  a.  d.  1856, 
and  having  heard  their  several  pleas, 
proofs  and  allegations,  and  maturely 
considered  the  same,  do  award  and  de- 
termine, and  this  is  my  final  award  and 


determination  in  the  premises,  that  the 
said  Hamilton  do  recover  of  the  said 
Crommett  the  sum  of  fourteen  dollars, 
debt  or  damages,  and  his  costs  of  refer- 
ence, taxed  at  five  dollars  and  ninety- 
nine  cents,  and  costs  of  court,  not 
exceeding  one  fourth  part  of  the  above 
named  debt  or  damage.  All  of  which  is 
respectfully  submitted. 

Jonas  Cutting,  Referee. 

December  12,  iSj'd. 

The  decision  of  the  question  as  to 
whether  the  plaintiff  has  a  lien  on  the, 
logs  attached  and  returned  on  the  writ 
in  this  suit  will  depend  on  the  opinion 
of  the  full  court,  upon  the  first  question 
presented  for  their  consideration,  in  my 
report  in  the  case  oi  Redington  andal.  v. 
Frye. 

Jonas  Cutting." 
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the  undersigned  referee,  named  therein,  having  duly  notified  the 
parties,  met  them  at  the  office  of  A.  Walker,  in  Newport,  on  the 
twelfth  day  of  December,  a.  d.  i855,  and  heard  their  several  pleas, 
proofs  and  allegations,  and  maturely  considered  the  same,  do  award 
and  determine,  and  this  is  my  final  award  and  determination  in  the 
premises,  that  the  said  plaintiffs  do  recover  of  said  defendant  the  sum 
of  one  hundred  and  five  dollars,  debt  or  damage,  and  their  costs  of 
reference,  taxed  at  sixteen  dollars  and  seven  cents,  and  costs  of  court, 
to  be  taxed  by  the  court. 

Unless  the  full  court  shall  determine  that  the  law  upon  the  facts 
hereinafter  stated  does  not  authorize  a  recovery  by  the  plaintiffs  in 
whole  or  in  part  as  above  stated,  but  does  sustain  the  defense,  in 
whole  or  in  part,  which  facts  are  as  follows,  viz.:  The  said  defendant, 
as  a  constable  of  Newport,  duly  authorized,  in  November,  a.  d.  \%55, 
served  four  writs,  returnable  before  Thomas  Clark,  a  justice  of  the 
peace,  to  wit:  Farnsworth  Lawrence  v.  Hiram  Crommett;  John  Q. 
Bro%vn  v.  Same;  Humphrey  Twombly  v.  Same;  and  Jeremiah  Grindell 
V.  Same;  all  founded  on  claims  for  personal  labor  in  running  logs  for 
the  defendant  in  those  suits,  and  for  which  the  several  plaintiffs,  in 
their  several  declarations,  claimed  to  have  a  lien  on  the  logs,  then 
owned  by  the  plaintiffs  in  this  suit,  who  contracted  with  said  Crom- 
mett to  run  said  logs.  The  several  writs  commanded  the  officer  to 
attach  the  property  of  the  several  defendants  named  therein,  but  not 
the  logs  in  controversy,  on  which  the  labor  had  been  performed, 
unless  orders  to  that  effect,  indorsed  on  the  back  of  the  writ,  and 
what  appears  in  the  declarations,  might  be  so  considered.  On  those 
writs  the  defendant,  Frye,  as  constable  aforesaid,  attached  and 
returned  said  logs  in  due  form,  except  on  the  ^v\t  Brown  v.  Crommett 
the  certificate  left  with  the  town  clerk  fixed  the  return  day  of  the 
writ  one  week  too  early.  The  actions  were  duly  returned  before  said 
magistrate,  who  rendered  judgment  and  issued  executions  thereon, 
but  no  notice  was  given  to  the  log  owners  of  the  pendency  of  said 
suits.  And  the  defendant,  as  constable  aforesaid,  seasonably  seized 
and  sold  said  logs. on  said  executions,  and  made  his  return  thereon. 

The  questions  presented  to  the  court  for  their  determination  are: 

1.  It  is  necessary,  in  order  to  enforce  the  lien  for  services,  that  the 
logs,  on  which  the  labor  was  performed,  should  be  specifically  inserted 
in  the  writ,  as  the  property  to  be  attached,  and  the  officer  therein 
ordered  to  attach  them,  instead  of  the  property  of  the  defendants,  as 
is  usual  in  all  writs  of  attachment. 

2.  It  is  necessary,  in  order  to  preserve  such  lien  on  logs  so  attached, 
that  the  log  owners  should  have  due  and  seasonable  notice  of  the 
pendency  of  the  suit  as  prescribed  by  law. 

If  the  said  court  shall  decide  both  of  the  aforesaid  propositions  in 
the  negative,  then  the  plaintiffs  in  this  suit  are  not  entitled  to  recover, 
but  the  defendant  shall  recover  his  costs  of  reference,  taxed  at  three 
dollars  and  eighty-nine  cents,  and  his  costs  of  court,  to  be  taxed  by  the 
court. 

Provided,  however,  if  the  court  shall  come  to  the  conclusion  that 
in  the  suit  Brown  v.  Crommett,  the  lien  was  lost  by  reason  of  the  defect 
in  the  said  certificate  of  the  officer,  and  should  otherwise  decide  in 
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favor  of  the  defendant,  then  the  plaintiff  shall  recover  only  the  sum 
of  twenty-three  dollars  and  fifty  cents,  debt  or  damage,  instead  of  the 
sum  first  mentioned,  together  with  their  costs  of  reference  and  of 
court,  as  before  named.  All  the  documents,  such  as  the  copies  of  the 
writs,  executions,  judgments  and  the  officers'  returns,  and  the  writ  and 
pleadings  in  this  suit  are  made  a  part  of  this,  my  report,  and  niay  be 
referred  to.     All  of  which  is  respectfully  submitted. 

Jonas  Cutting,  Referee. 
December  12,  i856. 

5.  Judgment.! 

Form  No.  13241.* 
(Precedent  in  Bean  v.  Ayers,  70  Me.  427.)' 

\(^Commencement  as  in  Form  No.  11856.^^ 

It  is,  therefore,  considered  and  adjudged  by  the  court  that  the 
said  John  Sheridan  has  a  lien  upon  so  many  of  said  logs  as  were 
attached  on  the  original  writ,  for  his  personal  labor  in  cutting  and 
hauling  the  same;  and  that  he  recover  judgment  against  Daniel  E. 
Ireland  zvlA  said  nineteen  hundred  and  forty-five  s^xwco.  and  hemlock 
logs,  marked  NXVIIXI,  being  the  same  attached  on  and  described 
in  said  writ,  the  sum  of  ninety-otie  dollars  and  ten  cents  debt  or  damage, 
and  costs  of  suit  taxed  at  seventy-nine  dollars  zxvdi  forty  cents. 

[Judgment  entered  {continuing  and  concluding  as  in  Form  No. 
11856).y 

VI.  RELATING  TO  FLOATING  OF  LOGS. 
1.  Action  for  Injuries  Done  by  Driving  Logs.* 

Form  No.  13242.* 

(Precedent  in  Coe  v.  Hall,  41  Vt.  326.) 

[{Commencing  as  in  Form  No.  10663,  and  continuing  down  to  *)]*  in  a 
plea  of  the  case,  whereupon  the  plaintiff  declares  and  says  that  he 
is,  and  has  been  for  the  last  six  years,  the  owner  (and  he  and  those 

1.  Including    lienable  and  nonlienable  the   quantity  owned   by   each   owner, 

claims  in  the  same  judgment  has  been  2.  Maine.  —  Rev.  Stat.   (1883),  c.  91, 

held  to  constitute  a  waiver  on  the  part  §  38  et  seq.     See  also,  generally,  supra, 

of    the   creditor  of   his   right   of   lien,  note  i,  this  page. 

McCrillis  v.  Wilson,  34  Me.  286.  3.  Defendants  in  this  case  were  de- 
Apportionment    of    Judgment    Against  faulted  and  judgment  for  plaintiff  was 
Several   Owners. —  In  Oliver  v.    Wood-  entered. 

man,  66  Me.  54,  where  the  plaintiff  4.  The  words  supplied  and  to  be  sup- 
under  contract  with  defendant  per-  plied  within  []  will  not  be  found  in  the 
formed  labor  relating  to  the  driving  of  reported  case. 

certain  logs  belonging  to  three  different  6.  Beqtiisites  of  Complaint,  Declaration, 

owners  and   the  employer  defaulted  in  etc.  —  For  the  formal  parts  of  a  bill  in 

the  action  for  the  sum  of  three  hun-  equity,  a  complaint  or  a  declaration  in 

dred  and  seventy-nine  dollars  and  five  a  particular  jurisdiction  see   the   titles 

cents   and   for   interest   from    date    of  Bills  in  Equity,  vol.   3,  p.  417;  Com- 

writ,  it  was  held  that  the  judgment  in  plaints,  vol.  4,  p.  1019;  Declarations, 

rem     against    all    the    logs    for     that  vol.  6,  p.  244. 

amount  should  be  apportioned  among  6.  A  demurrer  to  defendant's  special 

the  several  parcels  thereof  according  to  plea  in  this  case  was  properly  sustained. 
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under  whom  he  owns  the  right  have  been  for  more  than  fifty  years) 
of  a  mill-privilege,  and  a  mill-dam  built  2iCT0ss  Fassumpsic  River  in 
the  town  of  Burke,  and  of  a  saw-mill  built  on  said  dam,  and  has  been 
all  that  time  in  the  possession  and  use  of  the  same  for  the  purpose 
of  sawing  lumber  for  customers  and  making  gains  thereby;  and  the 
defendant  has,  during  all  that  time,  been  engaged  in  the  lumber 
business,  and  interested  in  saw-mills  below  the  plaintiff's  on  the  same 
stream,  and,  on  divers  days  and  times  between  the  15th  day  oi  May, 
iS61,  and  the  day  of  the  date  of  this  writ,  and  more  especially  at 
times  of  high  water  in  spring,  has  run,  driven  and  floated  down  said 
stream,  from  above  the  plaintilt's  said  mill,  a  large  number  of  mill- 
logs  at  a  single  run  or  drive  upon  and  over  the  plaintiff's  said  dam, 
thereby  creating  such  force  and  pressure  upon  and  against  the  plain- 
tiff's dam  as  to  settle,  break,  and  carry  away  parts  thereof,  and 
render  the  plaintiff's  mill  of  no  use  or  benefit;  and  these  injuries 
have  been  often  repeated  in  the  manner  aforesaid,  during  the  time 
aforesaid,  and  the  plaintiff  has  been  compelled  to  let  his  mill  be  idle 
and  to  expend  money  in  repair  of  the  dam  to  the  amount  of  one 
hundred  dollars,  and  until  these  injuries  so  often  repeated,  have 
wholly  destroyed  and  rendered  the  said  dam  useless  and  good  for 
nothing;  and  the  same  cannot  be  repaired  or  rebuilt  without  great 
expense,  and  expense  unwarrantable,  and  disproportionate  to  all 
benefit  to  be  derived  from  running  said  mill  if  the  dam  was  rebuilt 
or  repaired.  Whereby  the  plaintiff  has  not  only  been  deprived  of 
the  use  of  his  said  mill  during  the  time  aforesaid,  and  been  com- 
pelled to  expend  a  large  sum  in  the  repair  of  the  dam,  but  has  wholly 
lost  said  dam,  and  his  said  mill  has  been  rendered  of  no  value,  all  of 
which  is  to  the  damage  of  the  plaintiff,  five  hundred  dollars  [{continu- 
ing and  concluding  as  in  Form  No.  10663).^' 

2.  Action  for  Tolls  for  Running'  Logs.^ 

Form  No.  13243.* 

(^Commencement  as  in  Form  No.  5937)  that  plaintiff  is  a  corporation 
existing  and  duly  organized  under  and  by  virtue  of  chapter  84,  P.  & 
L.  Wisconsin  laws  of  1864,  entitled  "An  Act  to  incorporate  Black 
River  Improvement  Company,"  but  since  such  organization,  such 
chapter  has  been  amended  by  chapter  447  P.  &  L.  Wisconsin  laws  of 
1866,  chapter  225  Wisconsin  laws  of  1880,  and  chapter  263  Wisconsin 
laws  of  1892;  that  during  i8^^  more  than  two  hundred  shares  of  the 
capital  stock  of  said  corporation  were  duly  subscribed  for  and  fully 
paid  up,  and  all  other  requirements  of  said  act  and  precedents  were 
fully  complied  with,  whereby  plaintiff  became  and  is  duly  organized 
pursuant  to  said  act   of  1864,  and  has  since  continued  to  be  such 

1.  The  words  to  be  supplied  within  Bills  in  Equity,  vol.  3,  p.  417;  Com- 
[  ]  will  not  be  found  in  the  reported  plaints,  vol.  4,  p.  1019;  Declarations, 
case.                                                '  vol.  6,  p.  244. 

2.  Beqtiisites  of  Complaint,  Declaration,  3.  This  is  substantially  the  complaint 
etc.  —  For  the  formal  parts  of  a  bill  in  in  Black  River  Imp.  Co.  v.  Hal  way,  87 
equity,  a  complaint  or  a  declaration  in  Wis.  584.  In  that  case  the  demurrer  to 
a  particular  jurisdiction  see  the  titles  the   complaint   was   sustained   by   the 
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corporation  and  as  such  to  have  and  exercise  all  the  rights  and 
franchises  conferred  by  said  act  and  said  amendments;  that  there- 
upon and  thereafter,  the  plaintiff  entered  upon  the  work  of  improving 
the  navigation  of  said  river  and  lakes  within  the  limits  prescribed  in 
said  act,  and  prior  to  January  1,  i893,  actually  and  in  good  faith 
expended  one  hundred  thousand  dioWzccs,  in  the  improvement  of  the  same 
within  the  counties  of  Clark,  Jackson,  Trempealeau,  and  La  Crosse,  by 
removing  obstructions,  breaking  jams,  deepening,  widening  and 
straightening  the  channel  therein,  erecting  booms,  and  building  dams 
as  authorized  by  said  act;  that  from  year  to  year  the  plaintiff  pro- 
ceeded to  apply  a  tariff  of  prices  or  tolls  for  running  logs  in  said  river 
within  the  limits  authorized,  and  up  to  the  time  of  the  commencement 
of  this  action,  required  owners  of  all  logs  run  in  said  river  within 
such  limits,  to  pay  said  tariff  or  price  so  affixed;  that  on  April  15, 
xS93,  the  board  of  directors  duly  fixed  the  tariff  of  prices  or  tolls  for 
the  running  of  logs,  at  ihlrfy  cents  per  thousand  feet,  board  measure, 
for  sound  logs,  and  fifteen  cents  per  thousand  feet,  board  measure,  for 
culls;  that  before  the  opening  of  navigation  in  the  spring  of  i85J,  the 
defendants  were  the  owners  and  in  the  possession  of  a  large  quantity 
of  saw-logs,  which  they  placed  in  said  river  within  the  limits  men- 
tioned for  the  purpose  of  running  the  same  to  La  Crosse;  that  the 
defendants  brought  and  ran  to  La  Crosse,  by  and  with  the  means, 
benefit,  and  assistance  of  said  improvements,  five  million  two  hundred 
and  seventy-nine  thousaiid  and  five  hundred  feet  of  good  logs,  and  one 
million  two  hufidred  and  ninety-four  thousand  and  ninety  feet  of  culls, 
whereby  the  defendants  became  and  were  indebted  to  the  plaintiff^ 
over  and  above  legitimate  deductions,  in  the  sum  of  one  thousand  seven 
hundred  and  nineteen  dollars  and^i^wr  cents,  which  amount  the  defend- 
ants promised  and  agreed  to  pay  to  the  plaintiff  on  demand;  that  on 
Sept.  18,  iS93,  the  plaintiff  demanded  payment  thereof  from  the 
defendants,  but  they  have  wholly  neglected  and  refused  to  pay  same 
or  any  part  thereof,  and  there  is  now  due  and  unpaid  to  the  plaintiff 
from  defendant  on  account  of  said  tolls,  the  sura  of  one  thousand  seven 
hundred  and  nineteen  dollars  and  four  cents  with  interest  from  Sept. 
18,  i893. 

Therefore,  plaintiff  demands  {continuing  and  concluding  as  in  Form 
No.  6937). 

3.  Libel  for  Services  Rendered  in  Driving'  Intermixed  Logs. 

a.  The  libeL 
Form  No.  13244.' 

trial  court,  but  on  appeal  the  case  was  with  which  his  own  is  so  intermixed 
reversed  with  directions  to  overrule  the  toward  such  market  when  no  special  or 
demurrer.  different  provision  is  made  by  law  for 
1.  Maine.  —  Any  person  whose  tim-  driving  it;  and  is  entitled  to  a  reason- 
ber  in  any  waters  of  the  state  is  so  able  compensation  from  the  owner,  to- 
intermixed  with  the  logs  of  another  be  recovered  after  demand  therefor  on 
that  it  cannot  be  conveniently  sepa-  said  owner,  if  known,  in  an  action  on 
rated  for  the  purpose  of  being  floated  the  case.  He  has  a  prior  lien  thereon 
to  the   market,   may  drive  all   timber  until  thirty  days  after  it  arrives  at  its 
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To  the  [Honorable  District  Court  of  the  East  District],^  next  to  be 
holden  at  Machias  within  and  for  the  county  of  Washington^  on 
the  third  Tuesday  of  September,  a.  d.  \^Jfi\ 

The  libel  and  complaint  of  Henry  Marsh,  of  St.  Stevens,  New 
Brunswick,  lumbermafi,^  informs  and  gives  the  honorable  court  to 
understand  that  the  proponent  at  a  certain  place  unincorporated  in 
said  county,  called  Big  Musquash  stream,  on  the  twelfth  day  of  June, 
A.  D.  18^5,  was  the  owner  and  possessor  of  a  certain  quantity  of  pine 
and  spruce  mill-logs,  marked  thus:  *'//  ME,"  to  wit,  eight  hundred 
thousand  feet  board  measure,  then  and  there  situate  for  the  purpose 
of  being  floated  and  driven  to  market  or  place  of  manufacture,  to  wit, 
Vance's  Boom,  Baring,  which  logs  of  the  proponent's  then  and  there 
became  and  were  so  intermingled  and  mixed  with  a  certain  other 
quantity  of  pine  and  spruce  mill-logs,  to  wit,  three  hundred  thousand 
feet  board  measure,  called  the  C.  R.  W.  and  marked  thus,  "  C.  R.  IV." 

And  the  proponent  avers  that  he  did  drive  his  own  logs  and  the  mark 
,  aforesaid,  and  did  expend  in  money  the  sum  oi  seventy-nine  dollars 
and  sixty-three  cents,  in  and  upon  the  aforesaid  marks  of  logs,  in  addi- 
tion to  and  over  and  above  the  expense  of  driving  his  own  logs,  for 
which  he  deserves  to  have,  by  force  of  the  statute  in  such  case  made 
and  provided,  a  reasonable  compensation,  and  that  the  sum  aforesaid 
is  but  a  reasonable  sum  by  him  so  unavoidably  expended  upon  the 
aforesaid  marks  of  logs  in  driving  his  own. 

The  proponent  further  gives  the  honorable  court  to  understand 
that  no  provision  exists  by  law  and  neither  was  any  made  to  drive 
the  aforesaid  marks  of  logs  upon  said  Big  Musquash  toward  the  place 
of  market  and  manufacture. 

That  the  owner  or  owners  of  said  marks  of  logs  at  the  time  of  their 
driving,  and  then  and  ever  since,  to  the  proponent  are  unknown,  and 
that  such  owner  or  owners  cannot  be  ascertained. ^ 

That  on  the  Ji/th  day  of  August,  A.  D.  184^6,  at  Calais,  in  said  county, 
the  proponent  seized  and  took  seventy-nine  dollars  and  fifty-six  cents, 
being  three  hundred  thousand  feet  board  measure,  called  the  C.  R.  W. 
and  marked  "  C.  R.  W."  as  aforesaid,  and  them  now  detains  for  pay- 
ment, for  the  sum  expended  in  matter  and  form  as  aforesaid.* 

place  of  destination,  to  enable  him  to  the  logs  to  such  an  extent  as  to  enable 

attach  it.     If  the  owner  cannot  be  ascer-  him  to  maintain  an  action  against  the 

tained,   the    property    may    be    libeled  owners  of  intermixed  logs,  under  Me. 

according  to  law  and  enough  of  it  dis-  Rev.  Stat.  (1883).  c.  42,  >5  6. 

posed  of  to  defray  the  expenses  thereof.  3.  That  Owner  Cannot  be  Ascertained.  — 

Rev.  Stat.  (1883),  c.  42,  ^6.  A  failure  to  state  that  the  owner  of  the 

The  libel  in  this  case  is  based  upon  logs  cannot  be  ascertained,  as  required 

the  facts  in  Marsh  v.  Flint,  27  Me.  475.  by  Me.  Rev.  Stat.  (1883),  c.  42,  §  6,  was 

The  libel  was  successfully  demurred  to  held  to  render  the  libel  demurrable  in 

(see  2«/ro,  Form  No.  13245).   But  the  de-  Marsh  v.  Flint,  27  Me.  475. 

fects  pointed  out  in  that  libel  have  been  4.  What  Logs  maybe  Libeled  and  Seized. 

remedied  in  the  form  given  in  the  text.  — Where  different  lots  of  logs    desig- 

1,  District  courts  have  been  abolished  nated  by  different  marks  appear  by  the 
in  ^l/ai«if  and  their  jurisdiction  is  vested  libel  to  have  been  driven  together,  the 
in  the  supreme  judicial  court.  libel  must  state  that  all  of  the  logs  were 

2.  Party  Plaintiflf.  —  In  Tibbets  v.  seized,  libeled  and  detained  to  pay  the 
Tibbets,  46  Me.  365,  it  was  held  that  whole  expense  incurred.  In  Marsh  v. 
one  having  possession  of  logs  under  a  Flint,  27  Me.  475,  where  it  appeared 
contract  to  drive  them  is  interested  in  that   only  a  portion  of  the    logs   was 
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That  on  Xh^  fifth  day  of  August^  a.  d.  18,46,  at  Calais^  in  said  county, 
the  proponent  caused  an  inventory  and  appraisement  of  said  logs  so 
ascertained  and  taken  and  detained  as  aforesaid  to  be  made  by  three 
disinterested  persons  on  oath,  to  wit,  Banks  Belk,  Keever  Hughes  and 
Fred  Mints,  all  of  said  Calais  in  said  county,  appointed  by  Abraham 
Kent,  a  justice  of  the  said  county  of  Washington,  and  that  said  logs 
are  appraised  at  a  value  exceeding  the  sum  of  twenty  dollars  each,  or 
the  sum  of  {stating  appraised value').^ 

Wherefore  proponent  prays  this  honorable  court  to  decree  same 
forfeited  or  make  such  other  order  therein  as  to  justice  to  appertain. 

Henry  Marsh, 
by  his  attorney  Daniel  Tylor, 

Calais,  August  5,  \%JIS. 

b.  Demurrer  to  libeL 

Form  No.  13245. 

(Precedent  in  Marsh  v.  Flint,  27  Me.  477.)* 

[(  Venue  and  title  of  court  and  cause  as  in  Form  No.  7001.^^ 
And  now  Benjamin  M.  Flint  comes  into  court,  and  claims  and 
shows  to  the  court  here,  that  he  is  the  owner  and  was  at  the 
time  of  the  alleged  seizure,  as  set  forth  in  the  complainant's 
libel,  of  the  logs  therein  mentioned,  marked  thus  \X\,  and  for  plea 
says,  that  he  ought  not  to  be  held  any  further  to  answer  to  the  said 
complaint  and  libel,  because,  he  says,  it  is  altogether  insufficient  in 
law  for  the  said  complainant  to  have  and  maintain  the  same;  because 
said  complaint  does  not  state  and  set  forth  when,  or  where,  or  how, 
the  said  complainant  seized  said  logs,  nor  how  many  logs,  nor  of 
what  marks,  nor  when  or  how  the  said  complainant  seized  said  logs, 
nor  how  many  logs,  nor  of  what  marks,  nor  when  or  how  their  value 
was  ascertained,  nor  that  any  persons  were  legally  chosen  and  sworn  to 
appraise  the  same  and  estimate  the  value  thereof,  as  the  law  requires, 
nor  how  far  nor  from  what  place,  nor  to  what  place  he  drove  said  logs, 
nor  that  the  complainant  made  any  inquiry  for  or  used  any  diligence  to 
ascertain  the  owner  of  said  logs,  nor  does  it  state  that  the  said  com- 
plainant could  not  ascertain  the  owner  of  said  logs,  nor  that  thirty 
days  had  not  expired  after  said  logs  arrived  at  the  place  of  their  desti- 
nation, at  the  time  the  said  logs  were  seized  by  the  said  complainant;  all 
of  which  should  have  been  particularly  stated  and  set  forth  in  said  corn- 
seized  and  libeled,  without  any  designa-  If  the  property  seized  exceeds  twenty 
tion  of  the  lots  or  lot  from  which  it  dollars,  the  party  seizing,  within  twenty 
was  selected,  was  held  to  be  defective  days,  shall  file  the  libel  in  the  clerk's 
under  demurrer.  oflSce  of  the  supreme  judicial  court  or 

1.  Inventory  and  Appraisement.  —  A  superior  court.  Me.  Rev.  Stat.  (1883), 
failure   to    allege    that   the   libel   had     c.  gS,  §  5. 

caused  "an  inventory  and  appraise-  If  the  property  does  not  exceed 
ment  thereof  to  be  made  by  three  disin-  twenty  dollars,  the  libel  shall  be  filed 
terested  persons  under  oath,  appointed  before  the  trial  judge.  Me.  Rev.  Stat, 
by  a  justice  in  the  county,"  as  required     (1883),  c.  98,  §  8. 

by  Me.  Rev.  Stat.  (1883),  c.  98,  §  4,  2.  This  demurrer  was  sustained,  the 
rendered  the  libel  demurrable  in  Marsh  libel  being  found  defective  for  reasons 
V.  Flint,  27  Me.  475.  set  forth  in  the  opinion. 
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plaint.  And  because  different  marks  of  logs,  belonging  to  different 
owners,  are  seized  and  libelled  on  this  complaint,  without  designat- 
ing the  number  or  quantity  of  any  of  said  different  marks  of  logs. 
All  of  which  the  said  Flint  is  ready  to  verify.  Wherefore  he  prays 
judgment  of  the  said  libel,  and  that  the  said  mark  of  logs  may  be 
restored  to  him;  and  for  his  damages  for  the  unlawful  detention 
thereof;  and  for  his  reasonable  costs  expended  in  this  behalf. 

By  his  attorney,  Joseph  Granger. 

4.  Obstructing  Stream,  Preventing  Floating  of  Logs. 

a.  By  Building  Dam.' 

Form  No.  13246.* 

{Commencement  as  in  Form  No.  BdST)  that  it  is  a  corporation  duly 
created  and  organized  under  the  laws  of  this  state  for  the  purpose  of 
engaging  in,  and  is  actually  engaged  in,  the  business  of  shingle- 
making. 

That  for  a  number  of  years  last  past,  and  during  all  the  time  herein- 
after mentioned,  it  has  been  the  owner  of  a  large  saw  and  shingle  mill 
situated  upon  the  banks  of  the  Little  Suamico  river,  in  Oconto  county, 
Wisconsin^  upon  the  east  half  of  section  ^-^,  township  26  N.,  range 
20  E. 

That  the  defendant,  during  all  the  same  time,  owned,  occupied  and 
operated  a  like  mill  on  the  bank  of  the  same  river,  on  the  west  half 
of  the  same  section  but  above  the  mill  of  the  plaintiff,  and  the  only 
practicable  way  in  which  the  plaintiff,  could  secure  the  pine  saw-logs 
to  manufacture  into  lumber  and  shingles  at  his  mill  is  to  cut  them  at 
land  several  miles  distant  from  said  mill,  put  them  into  said  river  and 
float  them  down  said  river  to  said  mill. 

That  said  river  is  a  public  and  navigable  stream  and  has  been  used 
by  the  public  for  more  than  twenty  years  last  past. 

That  the  defendants  have  wilfully  obstructed  the  said  stream  and 
created  a  common  nuisance  therein  in  the  following  ways: 

First. —  Defendants,  onor  about  the y?rj/ day  of  yia/zazdiry,  a.  d.  \Z80, 
built  a  dam  across  said  stream  about  two  miles  above  the  plaintiff's 
mill,  which  so  obstructs  the  stream  that  it  is  almost  impossible  to 
float  any  logs  down  said  stream  past  said  dam,  and  it  is  entirely 
impossible  to  float  logs  upon  said  stream  as  rapidly  as  if  said  dam 
were  not  there. 

1.  Beqaisites    of    Bill,    Complaint     or  dismissed  for  the  reason  that  no  case 

Declaration.  —  For  the  formal  parts  of  a  was  made   for  the   intervention  of  the 

bill  in  equity,  a  complaint  or  a  declara-  public  authorities.     The  court,  while  it 

tion  in  a  particular  jurisdiction  see  the  criticised    its  form,    held   that  the  in- 

titles  Bills  in   Equity,  vol.  3,  p.  417;  formation   would    lae  sustained   as   to 

Complaints,  vol.  4,  p.  1019;  Declara-  form  had  it  been  good  as  to  substance. 

TIONS,  vol.  6,  p.  244.  See  also,  generally,  the  title  Nuisances. 

Nuisance  Caused    by    Booming.  —  In  2.  The  foregoing  is  substantially  the 

Atty.  Gen.  v.  Evart    Booming  Co.,   34  complaint  in  A.  C.  Conn  Co.  v.  Little 

Mich.  462,  is  set  out  in  full  an  informa-  Suamico   Lumber,   etc.,    Co.,    55  Wis. 

tion   by  the   attorney-general  for  nui-  580. 

sance  by  rafting  and  booming  logs  in  a  See  also  the  titles  Injunctions,  vol. 

navigable  river.     The  information  was  9,  p.  822;  Nuisances.  . 
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Second.  — The  slide  left  open  in  the  said  dam  is  only  six  feet  wide, 
when  it  ought  to  be  eighteen  or  twenty  feet  wide  for  the  successful 
driving  of  logs  through  the  same. 

Third. — About  two  miles  below  the  dam  described,  defendants 
have  constructed  and  maintained  another  dam  across  said  stream  for 
the  purpose  of  creating  a  large  pond  in  which  to  store  the  logs  of  the 
defendant;  and  such  last  named  dam  creates  a  pond  a  mile  in  length, 
and  the  current  through  the  same  is  and  always  has  been  very  slow; 
and  the  waters  of  the  river  coming  from  above  in  seasons  of  high 
water  have  brought  down  a  large  amount  of  sand  and  dirt  which  has 
settled  in  the  comparatively  still  water  of  said  pond  and  formed  bars, 
which  seriously  obstruct  the  navigation  of  that  portion  of  the  river 
with  logs  and  constitutes  a  serious  obstruction  to  such  stream  and 
are  a  ccmmon  and  public  nuisance. 

Fourth.  —  Defendants  have  constructed  a  boom  and  dividing  piers 
in  said  pond,  so  that  logs  not  owned  by  the  defendant  coming  down 
said  river  may  be  separated  from  the  defendant's  logs,  and  there  is  a 
slide  in  such  dam  through  which  the  logs  of  other  persons  are  com- 
pelled to  pass.  The  stream  above  said  pond  and  dam  is  so  small 
that  the  logs  can  only  be  brought  down  the  same  by  creating  a  large 
flood  of  water  by  means  of  dams  located  at  different  points  along  said 
stream,  and  the  capacity  of  said  dams  is  such  that  said  floods  can  last 
only  for  a  few  hours  at  one  time.  The  dividing  piers  of  the  defend- 
ant are  placed  too  high  up  in  said  pond,  so  that  where  large  quanti- 
ties of  logs  come  down  said  stream  they  are  stopped  in  the  narrow 
stream  above  the  pond;  and  they  block  up  same  and  become 
jammed  in  such  narrow  stream,  and  the  logs  can  be  passed  through 
the  dividing  piers  only  very  slowly,  and  as  the  flood  subsides  in  the 
course  of  tivo  or  three  hours,  the  great  block  of  logs  which  have  been 
brought  down  are  left  aground  in  the  narrow  and  shallow  bed  of  said 
stream  and  pond,  whereas,  if  said  dividing  piers  were  placed  farther 
down  in  said  pond  and  nearer  to  said  dam,  the  mass  of  logs  brought 
down  by  the  flood  would  be  brought  at  once  into  said  pond  and  could 
readily  be  divided  thereafter  without  suffering  any  delay  on  account 
of  the  subsidence  of  the  water.  The  passage  left  for  those  navigating 
the  river  is  too  narrow;  the  passage  in  slide  of  dam  should  be  ten 
feet  wide  for  the  convenient  floating  of  logs  down  said  stream  and 
through  the  dam,  whereas  the  slide,  the  only  opening  in  said  dam,  is 
only  eight  feet  wide.  The  slide  in  the  dam  left  for  the  public  use  is 
upon  the  north  side  of  the  pond  and  the  defendants,  for  their  own 
use,  have  another  pond  upon  the  south  side,  and  the  effect  of  said 
second  pond  is  to  draw  the  water  from  said  pond  and  water  from  the 
channel  in  said  pond  for  the  use  of  the  public  to  such  an  extent  that 
sufficient  water  is  not  left  in  said  pond  or  river  for  the  use  of  the 
plaintiff  or  others  desiring  to  float  logs  down  said  stream  to  points 
below  defendant's  dam. 

[That  said  several  obstructions  in  said  stream  are  especially  injuri- 
ous to  plaintiff;  the  only  way  in  which  it  can  carry  on  its  business  at 
its  said  mill  is  by  floating  logs  down  said  stream  to  furnish  stock  for 
running  the  same;  the  logs  of  plaintiff  in  coming  down  said  stream 
are  continually  delayed  by  said  obstructions,  and  plaintiff's  mill  is 
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frequently  compelled  to  lie  idle  for  want  of  logs  at  times  when  plain- 
tiff could  readily  have  a  full  stock  of  logs  in  its  pond  adjacent  to  its 
said  mill,  were  they  not  kept  back  by  said  acts  of  defendant.]^ 

That  by  reason  of  said  unlawful  acts  of  defendant  and  mainte- 
nance of  the  obstructions  in  said  stream  by  them  it  has  been  dam- 
aged during  the  years  i875  and  i87P  to  the  amount  of  five  thousand 
dollars.  Wherefore  plaintiff  prays  judgment  that  the  obstructions  be 
abated  and  removed  and  the  plaintiff  recover  damages  to  the  amount 
of  five  thousand  dollars.  (^Signature  and  verification  as  in  Form  No. 
5937.) 

b.  By  Throwing  Tree  Across  Stream.* 

Form  No.  13247.' 

{Commencement  as  in  Form  No.  10689,  and  continuing  down  to  *)  did 
by  placing  a  boom  in  and  across  a  certain  watercourse  in  the  said 
county  of  Pulaski,  state  of  Georgia  aforesaid,  to  wit,  the  Ockmulgee 
river,  the  said  Ockmulgee  river  then  and  there  being  navigable  and 
generally  used  for  the  purpose  of  rafting  timber  to  market  in  said 
state  of  Georgia,  to  wit,  to  the  lumber  market  in  the  city  of  Darien, 
in  the  county  of  Mcintosh,  in  the  said  state,  prevent  the  free  and 
usual  passage  of  timber  upon  said  watercourse,  to  wit,  the  said  Ock- 
mulgee river,  to  wit,  certain  timber  owned  by  and  belonging  to  one 
Samuel  Short,  of  Hawkinsville,  described  as  follows,  to  wit:  {describing 
the  timber),  which  said  timber  was  then  and  there  being  rafted  from 
the  city  of  Hawkinsville,  in  said  Pulaski  county,  and  intended  to  be 
rafted  to  the  said  lumber  market  in  the  said  city  of  Darien,  in  the  said 
county  of  Mcintosh;  and  thereafter,  to  wit,  on  the  fourth  day  of 
January,  A.  D.  \Z99,  in  said  county  of  Pulaski,  and  state  of  Georgia 
aforesaid,  did  fail,  neglect  and  refuse  to  clear  a  sufficient  channel  in 
said  watercourse,  to  wit,  the  said  Ockmulgee  river,  to  allow  the  pas- 
It  This  clause  in  the  above  complaint  facture  there  and  that  said  logs  were 
was  objected  to  by  counsel  for  the  de-  delayed  by  the  obstructions,  to  its 
fendant  on  the  ground  that  it  did  not  damage,  yet,  construing  the  whole 
show  that  the  plaintiff  did  in  fact  oper-  complaint  liberally,  the  former  allega- 
ate  its  mill  and  float  its  logs  down  the  tions  covered  the  time  mentioned  in 
obstructed  river  to  the  same,  at  any  the  last  and  should  not  be  restricted 
time  before  the  commencement  of  this  to  the  time  when  the  complaint  was 
action,  and  does  not  therefore  show  made.  The  court  further  held  that  the 
that  up  to  that  time  it  had  suffered  any  objection  to  the  complaint  on  the 
damage  from  said  obstructions  which  ground  that  it  was  indefinite  and  un- 
were  not  equally  suffered  by  any  other  certain  as  to  the  damage  came  too  late; 
citizen.  And  further  because  in  alleg-  that  it  was  not  a  ground  for  demurrer, 
ing  that  plaintiff's  logs,  in  coming  but  must  be  remedied,  if  desired,  by  a 
down  the  stream,  are  continually  de-  motion  on  the  part  of  the  defendant  to 
layed  by  said  obstructions,  it  does  not  make  more  definite  and  certain, 
show  that  they  were  so  delayed  before  2.  Bequisites  of  Indictment,  etc.  —  For 
this  action  was  commenced.  The  court  the  formal  parts  of  a  criminal  com- 
held  that  the  facts  stated  showed  in-  plaint,  indictment  or  information  in  a 
juries  to  the  plaintiff  peculiar  to  itself  particular  jurisdiction  see  the  titles 
for  which  it  might  recover  damages,  Criminal  Complaints,  vol.  5,  p.  930; 
and  that  though  in  all  allegations  ex-  Indictments,  vol.  9,  p.  615;  Informa- 
cept  the  last  it  was  not  alleged  that  tions  in  Criminal  Cases,  vol.  9,  p.  768. 
during  the  time  the  plaintiff  did  float  3.  Georgia.  —  3  Code  (1895),  §  724. 
logs  down  the  river  to  its  mill  for  manu-     See  also  Minn.  Stat.  (1894),  |^  2388. 
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sage  of  the  said  timber  of  the  said  Samuel  Short  so  unlawfully  de- 
tained as  aforesaid,  the  said  John  Doe  having  been  duly  requested, 
both  orally  and  in  writing,  by  the  said  Samuel  Shorty  the  said  person 
whose  said  timber  was  so  unlawfully  detained  by  said  boom  aforesaid, 
so  to  do,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10689). 

VII.  RELATING  TO  MARKS. 

1.  Adoption  of  Mark.^ 

a.  Notice. 

Form  No.  i  3248.* 

(Ky.  Stat.  (1894),  §  1420.) 

Notice  is  hereby  given  that  I  have  adopted  the  following  trade 
mark  to  be  used  in  my  business  as  timber  dealer,  to  wit,  the  letters 

Dated  this  the  twentieth  day  of  June^  iS99. 

John  Doe. 
{Acknowledgment. ) 

b.  Certificate. 

Form  No.  13249.* 

(Precedent  in  Weiler  v.  Coleman,  71  Pa.  St.  346.) 

Court  of  Common  Pleas  of  Lycoming  County,  Pennsylvania. 
To  C.  R.  Eldred.,  Esq.,  prothonotary,  etc. 

Agreeably  to  the  provisions  of  the  Act  of  Assembly  of  the  loth 
day  of  April,  a.  d.  1862,  the  undersigned,  has  adopted  and  now  states 
to  you  as  his  mark  of  designation  to  be  placed  upon  his  logs,  etc.,  to 
be  floated  upon  the  Susquehanna  river  to  the  boom  at  Williamsport^ 
the  letters  "C^.  T^  and  also  the  figure  (a  brace  and  bit).  I  do  further 
certify  that  such  marks  have  been  adopted  and  will  be  used  by  me. 

April  17,  1&63.  S.  A.  Pader,  for 

D.  A.  Smith. 

2.  Altering  and  Defacing-  Marks.^ 

1.  Kentucky.  —  Stat.  (1894),  §  1420.         see  the  title  Altering  and  Defacing 
Ohio.  — Bates'  Anno.  Stat.  (1897),  §§     Brands  and  Marks,  vol.  i,  p.  709. 

4364 — 59.  Requisites  of  Indictment,  etc.  —  Getter- 
Pennsylvania.  —  Bright.    Pur.    Dig.  ally.  —  For  the  formal  parts  of  a  criminal 

(1894),  p.  1241.  complaint,  indictment   or  information 

Virginia. — Code  (Supp.  1898),  §  1906^.  in  a  particular  jurisdiction  see  the  titles 

West  Virginia.  —  CodeiiSgi),  p.  1015.  Criminal  Complaints,  vol.  5,  p.  930; 

2.  Kentucky.  —  Stat.  (1894),  |  1420,  Indictments,  vol.  g.  p.  615;  Informa- 
See  also,  generally,  list  of  statutes  cited  tions  in  Criminal  Cases,  vol.  9,  p.  768. 
supra,  note  i,  this  page.  Statutory  Provisions.  —  See 

3.  Pennsylvania.  —  Bright.  Pur.  Dig.         Alabama. — Crim.  Code  (1896),  §  5058. 
(1894),    p.    1241.     See   also,   generally,         Arizona.  —  Pen.  Code  (1887),  §  579. 
list  of  statutes  cited  j«/ra,  note  i,  this         Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
page.  §  6141. 

4.  For  other  forms  relating  to  altera-  California.  —  Pen.  Code  (1897),  §  356. 
tion    of    brands    and    marks    on   logs        Idaho.  —  Rev.  Stat.  (1887),  ^  6866. 
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Form  No.  13250.' 

{Commencing  as  in  Form  No.  10681,  and  continuing  down  to  *. ) 
The  sdixd  John  Doe,  on  t\\&  first  day  of  April,  i896,  at  the  city  of 
Dover,  in  this  county,  with  an  axe,  which  he  in  his  two  hands  then 
and  there  held,  did  unlawfully  cut  out,  alter  and  deface  the  marks 
made  upon  two  redwood  logs  then  lying  and  floating  in  the  waters  of 
Salt  river  within  said  county,  of  the  value  of  twenty  dollars,  the  same 
being  the  personal  property  of  one  Richard  Roe,  of  the  county  and 
territory  aforesaid,  and  the  said  John  Doe,  on  the  day  and  year  afore- 
said, with  a  certain  branding-iron,  which  he  then  and  there  in  his  own 
hands  held,  did  unlawfully  put  upon  said  logs  then  and  there  floating 
in  the  waters  of  the  Salt  river,  as  aforesaid,  a  certain  false  mark, 
to  wit:  "y.  D.,"  the  same  being  the  mark  of  the  %d\6.  John  Doe  and 
not  the  mark  of  the  said  Richard  Roe,  the  owner  of  the  said  logs, 
with  intent  to  prevent  the  said  owner  from  discovering  the  identity 
of  said  logs. 

{Signature  and  indorsements  as  in  Form  No.  10681,^ 


3.  Marking  Another's  Logs.^ 

Form  No.  1325  i  .* 

{Commencing  as  in  Form  No.  10828,  and  continuing  down  to  *)  did 
unlawfully  place  and  cause  to  be  placed  upon  certain  logs,  to  wit, 
fifty  pine  logs  then  and  there  being  and  lying  in  and  floating  upon  a 
certain  river  in  said  county  of  Montcalm,  and  state  of  Michigan  afore- 
said, to  wit,  the  Flat  river,  the  s,ai\d  fifty  pine  logs  then  and  there 
being  the  property  of  and  owned  by  one  Richard  Roe,  of  said  county 
and  state,  a  certain  mark,  to  wit,  "y.  D.,"  without  the  consent  of  the 
said  Richard  Roe,  the  said  owner  of  said  fifty  pine  logs,  he,  the  said 
John  Doe,  not  then  and  there  being  the  owner  of  sdiid  fifty  pine  logs, 
but  a  person  other  than  the  owner  thereof,  contrary  to  {continuing 
and  concluding  as  in  Form  No.  10828^ 

Kentucky.  —  Stat.  (1894),  §  1412.  Utak.  —  Rev.  Stat.  (i8g8),  §  4473. 

Maine.  —  Rev.  Stat.  (1883),  c.  42,  §  I.  Vermont.  —  Stat.  (1894),  §  5021. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  Wisconsin.  — Stat.  (1898),  S  4452. 

94,  §  2.  Wyoming.  —  Rev.  Stat.  (1887),  §  1070. 

Michigan.  —  How.  Anno.  Stat.  (1882),  1.  Arizona.  —  Pen,  Code  (1887).  §  579. 

§  2050.  See  also,  generally,  supra,  note  4,    p. 

Minnesota.  —  Stat.  (1894),  §  2419.  613. 

Mississippi.  —  Anno.  Code  (1892),    §  2.  Beqnisites  of  Indictment,  eto.  —  For 

980.  the    formal   parts   of   a  criminal  com- 

Montana.  —  Pen.  Code  (1895),  §  647.  plaint,  indictment  or  information  in  a 

Nevada.  —  Gen.  Stat.  (1885),  §  1068.  particular   jurisdiction    see    the   titles 

New  York.  —  Birds.  Rev.  Stat.  (1896),  Criminal  Complaints,  vol.  5,  p.  930; 

p.  1933.  Indictments,  vol.  9,  p.  615;  Informa- 

North  Dakota.  —  Rev.  Codes  (1895),  §  tion    in  Criminal  Cases,   vol.   9,   p. 

7269.  768. 

Pennsylvania.  —  Bright.    Pur.    Dig.  3.  Michigan.  —  Comp.  Laws  (1897),  § 

(1894),  p.  1242.  5091. 

South   Dakota.  —  Dak.    Comp.    Laws  Maryland.  —  Pub.  Gen.  Laws  (1888), 

(1887),  §  6624.  art.  34,  §  19. 
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4.  Using  Another's  Marks. 

a.  Criminal  Prosecution.' 

Form  No.  13252.* 

{Commencing  as  in  Form  No.  10688,  and  continuing  down  to  *)  did 
unlawfully  put  upon  certain  logs,  to  yiit,Jive  pine  saw-logs  then  and 
there  being  and  lying  upon  the  bank  of  a  certain  stream  in  said 
county  and  state,  to  wit,  the  bank  of  the  Withlacoochee  river,  a  certain 
stamp-brand,  to  wit,  "  X"  which  said  stamp-brand  was  not  then  and 
there  the  stamp-brand  of  him  the  said  John  Doe,  but  then  and  there 
was  the  stamp-brand  of  one  Richard  Roe,  and  which  said  stamp-brand 
was  then  duly  recorded  in  the  office  of  the  clerk  of  the  Circuit  Court 
of  said  county  in  \iOo\ifive  at  page  ten  of  the  record  of  mortgages  in 
said  county,  contrary  to  {continuing  and  concluding  as  in  Form  No. 
10688). 

b.  Injunction  to  Prevent. 

Form  No.  13253.' 

{Commencement  as  in  Form  No.  4^69)  that  your  orator  has  for  one  year 
last  past  been  using  a  certain  stamp-brand,  to  wit,  {describing  brand), 
on  saw-logs  by  him  during  that  time  cut,  floated,  rafted,  bought,  sold  or 
manufactured  by  him  in  the  county  of  Jackson,  in  the  state  of  Florida; 
that  said  stamp-brand  heretofore,  to  wit,  of  the  second  day  oi  January, 
A.  D.  i2>99,  was  duly  designed,  selected  and  adopted  by  your  orator; 
that  on  the  second  dz.^  oi  January,  a.  d.  i8P9,  your  orator  executed  a 
declaration  to  the  effect  that  he  had  adopted  said  stamp-brand, 
describing  it  and  acknowledging  said  declaration  before  an  officer 
authorized  to  take  acknowledgment  of  deeds,  and  had  the  said  declara- 
tion duly  recorded  in  the  record  of  mortgages  in  the  said  county  of 
Jackson,  in  the  state  of  Florida;  that  notwithstanding  the  premises 
herein  set  out  the  defendant,  wilfully  disregarding  your  orator's 
rights  thereunder,  did  on  the  ^rst  day  of  February,  a.  d.  i%99,  and  at 
divers  other  times  during  said  year  a.  d.  \%99,  put  said  stamp-brand 
on  certain  saw-logs,  to  wit:  {describing  logs),  and  on  divers  other  logs 
by  him,  the  said  defendant,  cut,  floated,  rafted,  bought,  sold  and 
manufactured  in  said  county  oi  Jackson,  in  said  state  of  Florida;  and 

1.  For  other  forms  relating  to  prose-  Florida.  —  Laws  (1889),  c.   4738,  §  3. 

cution  of  placing  brands  and  marks  on  Michigan.  —  Comp.  Laws  (1897),  § 

logs  see  the  title  Brands  and  Marks,  5091. 

vol.  3,  p.  1042.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

Beqnisites  of   Indictment,  etc. —  Gen-  4364 — 61. 

orally.  —  For  the  formal  parts  of  an  in-  Pennsylvania.  —  Bright.    Pur.    Dig. 

dictment,  information  or  criminal  com-  (1894),  p.  1242. 

plaint  in   a  particular  jurisdiction  see  iVest    Virginia.  —  Code    (1891),    p. 

the  titles  Criminal  Complaints,  vol.  5,  1016. 

p.  930;  Indictments,  vol.  9,  p.  658;  In-  2.  Florida. —  Laws  (1899),  c.   4738,  § 

formations  in  Criminal  Cases,  vol.  9,  3.     See  also  list  of  statutes  cited  supra, 

p.  768.  note  I,  this  page. 

Statutes    containing     provisions     to  3.  Florida.  —  Laws  (1899),  c.  4738,  § 

which  this  form  is  applicable  occur  as  4.     See  also,    generally,    the  title  In- 

foUows:  junctions,  vol.  9,  p.  822. 
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that  said  defendant  continues  to  put  said  stamp-brand  upon  his  said 
saw-logs  so  cut,  floated,  rafted,  bought,  sold  and  manufactured  by 
him  in  said  county  of  Jackson,  in  said  state  of  Florida. 

To  the  end,  therefore,  {continuing  and  concluding  as  in  Form   No. 
^69,  praying  for  an  injunction). 

VIII.  SCALE-BILL.1 

Form  No.  13254.' 

(Precedent  in  Clark  ».  C.  N.  Nelson  Lumber  Co.,  34  Minn.  290.)* 

Scale  of  Logs  for  C.  N.  Nelson  Lumber  Co.     In  Mill-Boom  at  Still- 
water. 

M  N  D  U S50 

ZJ^l IJfi 

:  M  :  2 180 

Stillwater,  Minn.,  April  SO,  i8<?^. 

Jno,  S.  Proctor,  Sur.  Genl.. 


1.  Precedent.  —  In  Glaspie  v.  Keator, 
56  Fed.  Rep.  207,  the  scale-bill  was  as 
follows: 

"A       /     Scale  of  logs  cut  by  William 
Oo     \  Gowan,  iorj.  S.  Keator  Lumber 
V      /Co.,  on  Kettle  River,  winter  of 
i8<P6  and  '87. 

C.  T.  Goodrich,  Scaler. 
2j,Q^2  logs.  2,860,560  feet. 

Per  Yates.     A.  C.  Hospes,  Sur.  Gen'l. 
Stillwater,  Minn.,  March  jd,  i8Sy. 
Scaling,  $i4j.oj. 
7,816  logs.  gjo,joo      18-22 

14,367     "  j,663,2Qg      12-16 

i,76q    "  264,060        2  lengths." 


23>952 


2,860,^60 


2.  Minnesota.  —  Stat.  (1894),  §  2400. 

3.  In  this  case  it  was  held  that  a  cer- 
tified copy  of  scale-bills  taken  from  the 
records  of  the  surveyor-general,  that 
logs  purporting  to  be  the  scale  of  logs 
for  the  defendant  in  its  mill-booms  at 
Stillwater,  and  including  in  separate 
columns  log-marks,  the  number  of 
logs,  and  the  quantity  in  feet  of  each 
log,  marked  with  date  and  place 
therein  indicated  and  signed  by  the.- 
surveyor-general,  was  sufficient. 
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LOST  AND   UNCLAIMED  PROPERTY. 

Ba'  Edwin  DuBose  Smith. 

I.  LOST  PROPERTY,  617.   ' 

1.  Taking  Up,  618. 

a.  Advertisement  or  Notice  of  Taking  Up,  618. 

b.  Affidavit  of  Finder,  619. 

c.  Justice's  Report  to  County  Clerk,  620. 

d.  Appraisement,  620. 

(i)  Application  for  Appointment  of  Appraisers,  620. 

(2)  Appointment,  621. 

(3)  Report  of  Appraisers,  621. 

2.  Civil  Action  for  Failure  to  Discover,  621. 
II.  UNCLAIMED  PROPERTY,  622. 

1.  In  General,  622. 

a.  Notice  to  Owner  to  Remove,  622. 

b.  Notice  of  Sale,  622. 

(i)  By  Bailee,  622. 

{a)  Personal  Notice,  622. 

Ip)  By  Publication,  623. 
(2)  By  Constable,  623. 

c.  Affidavit  of  Bailee,  623.. 

d.  Order  of  Sale,  624. 

e.  Justice's  Report  to  County  Treasurer,  625, 

2.  Perishable  Property,  625. 

a.  Affidavit  of  Bailee,  625. 

b.  Order  of  Sale,  625. 

CROSS-REFERENCES. 

For  Forms  in  Proceedings   connected  with  Lost  Animals,  see  the  title 
ESTRAYS  AND  IMPOUNDING,  vol.  7,  p.  834. 

I.  Lost  Property.^ 

1.  For  statntes  relating  to   lost  prop-  Maryland.  —  Pub.  Gen.    Laws  (1888), 

erty,  generally,  see  as  follows,  to  wit:  art.  34,  §  c^et  seq. 

California.  —  Civ.    Code    (1897),    g§  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

1864-1872;    Pol.   Code  (1897),  ^§  3136-  95. 

3142.  Michigan.  —  Comp.    Laws  (1897),  §§ 

Connecticut.  —  Gen.    Stat.  (1888),  §§  5739,  5740,  5744-5746,  5750. 

3784-3786.  Missouri.  —  Rev.     Stat.     (1889),    §§ 

Illinois.  —  Starr   &  C.    Anno.    Stat.  6800-6805, 

(1896),  c.  50,  pars.  21-35.  Montana.   —   Pol.    Code     (1895),    g§ 

Iowa.  —  Code  (1897),  §§  2371-2381.  2900-2906. 

Maine. —  Yi^v.  Stat.  (1883),  c.  98,  §§  Neiv  Hampshire. —'Pnb.  Stat.   (1891), 

10-14,  c.  145. 
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1.  Taking:  Up. 

a.  Advertisement  or  Notice  of  TaMng  Up.' 

Form  No.  13255.* 

Found  by  the  undersigned,  on  the  first  day  oi  January,  igOO,  on 
the  public  highway  in  Monroe,  in  the  county  of  Monroe  and  state  of 
Michigan,  a  saddle  and  saddle  blanket. 

John  Doe. 

Dated  the  fifth  day  oi  January,  igOO. 

Form  No.  13256.' 

To  the  Town  Clerk  of  the  Town  of  Newport: 

You  are  hereby  notified  that  on  the.  fifth  day  oi  January,  igOO,  I 
found  {/fere  describe  property^  on  Main  street  in  said  town,  the  owner 
of  which  is  unknown  to  me. 

John  Doe. 

Newport,  January  7,  igOO. 


New  Jersey.  —  Gen.    Stat.  (1895),    p. 

3485.  §S  3-7- 

Oregon.  —  Hill's  Anno.   Laws  (1892), 

§§3707-3711- 

South  Dakota.  —  Dak.  Comp.  Laws 
(18S7).  §  2310. 

Vermont.  — Stat.  (1S94),  gij  4849-4856. 

JVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§3069-3073. 

West  Virginia. —  Acts  (1895),  c.  23. 

Wisconsin. — Stat.  (1898),  §§  1614-1618. 

1,  Owner  Known.  —  In  some  states  it 
is  provided  that  if  the  finder  of  a  thing 
knows  or  suspects  who  is  the  owner  he 
must,  with  reasonable  diligence,  give 
him  notice  of  the  finding.  See,  for  ex- 
ample, the  following  statutes,  to  wit: 

California.  —  Civ.  Code  (1897),  §  1865; 
Pol.  Code  (1897),  §  3136. 

Connecticut. — Gen.  Stat,  (1888),  §  3784. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  50,  par.  27. 

Iowa.  — Code  (1897),  §  2373. 

Michigan.  —  Comp.   Laws  (1897),   § 

5739. 

Montana.  —  Pol.  Code  (iSgs),  §  2900. 

Owner  Unknown.  —  In  some  states, 
when  the  owner  is  unknown,  the  finder 
is  required  to  notify  the  town  clerk  or 
other  proper  official.  Such  is  the  law 
in  the  following  states,  to  wit: 

Connecticut.— G^n.  Stat.  (1888),  §  3784. 

Maine.  —  Rev.  Stat.  (1883),  c.  98, 
§10. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

95,  §  I- 

Michigan.  —  Comp.    Laws   (^1897),    § 

5739- 
New  Hampshire.  —  Pub.  Stat.  (1891), 

c.  145.  §  I. 


Oregon.  —  Hill's  Anno.  Laws  (1892), 
§3707. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §3069. 

Wisconsin.  —  Stat.  (1898),  §  1614. 

In  other  states,  however,  the  finder 
is  required  to  advertise  the  finding, 
either  by  posting  notices  in  certain  pub- 
lic places  or  by  advertising  in  a  proper 
paper.  See,  for  example,  the  following 
statutes,  to  wit: 

Connecticut.— Qi^n.  Stat.  (1888),  §  3784. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  50,  pars.  27-29. 

Iowa.  — Code  (1897),  §§  2372,  2374. 

Maine.  —  Rev.  Stat.  (1883),  c.  98,  §§ 
10,  II. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  34,  §§  9,  13. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
95.  §  I. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
5739,  5740. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  145,  §  3- 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  3707,  3708. 

Vermont. —  Stat.  (1894),  §§  4849,  4851. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  3069,  3070. 

Wisconsin.  —  Stat.  (.1898),  §§  1614, 
1615. 

2.  Michigan. — Comp.  Laws  (1897),  § 
5740. 

See,  generally,  statutes  cited  supra, 
note  I,  p.  617. 

3.  New  Hampshire. — Pub.  Stot.  (1891), 
c.  145,  §  I- 

See,  generally,  the  statutes  cited 
supra,  note  i,  p.  617. 
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13257.      LOST  AND  UNCLAIMED  PROPERTY.      13258. 
b.  Affidavit  of  Finder." 

Form  No.  13257'* 

{Venue  as  in  Form  No.  814) 

John  Doe,  being  duly  sworn,  deposes  and  says  that  on  the  second 
day  oi  January,  )899,  he  found  certain  property,  to  wit,  two  boxes 
containing  household  furniture,  consisting  of  {describing  furniture 
particularly),  floating  in  and  upon  the  waters  of  Richardson  Bay,  in 
said  county  and  state;  that  said  property  is  of  the  value  of  more  than 
ten  dollars;  that  he  secured  and  saved  said  property  from  destruction 
by  the  action  of  the  water  and  elements,  by  towing  the  same  to  the 
land  and  drawing  the  same  upon  the  shores  of  said  Richardson  Bay^ 
in  said  county  and  state,  and  by  housing  the  same;  that  the  owner 
of  said  property  is  unknown  to  affiant;  and  that  affiant  has  not 
secreted,  withheld  or  disposed  of  said  property  or  any  part  thereof. 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  sixth  day  oi  January,  i899. 
Abraham  Kent,  Justice  of  the  Peace, 
In  and  for  the  township  of  Sausalito,  in  the  county 
of  Marin,  state  of  California. 

Form  No.  13258.* 

{Commencement  as  in  Form  No.  828.) 

I.  That  on  the  first  day  oi  January,  a.  d.  i?>99,  affiant  did  stop  and 
take  up  a  certain  raft  of  logs,  described  as  follows,  to  wit,  {describing 
logs  exactly),  suitable  for  making  lumber. 

II.  That  said  raft  of  logs  were  found  drifting  within  the  limits  of 
the  state  of  Iowa,  in  and  upon  the  waters  of  the  Mississippi  river,  in 
the  county  of  Allamakee,  on  the  day  and  year  last  aforesaid. 

III.  That  said  raft  of  logs  so  stopped  and  taken  up  is  of  the 
value  oi  five  dollars  and  upwards,  to  wit,  of  the  value  of  two  thousand 
dollars. 

IV.  That  said  raft  of  logs  has  not  been  labeled  or  defaced,  either 
in  whole  or  in  part,  since  the  taking  up  as  aforesaid,  either  by  affiant 
or  any  other  person,  to  his  knowledge. 

John  Doe. 

Subscribed  and  sworn  to  in  my  presence  and  before  me  this  third 
day  oi  January,  a.  d.  iW9. 

Abraham  Kent,  Justice  of  the  Peace. 

1.  Affidavit  of  Finder. —  For  statutes  Montana.  —  Pol.  Code  (1895),  §  2900. 

of  the   various   states   relating   to   the  2.  California.  —  Pol.   Code   (1897),  § 

affidavit  of  finder  see  as  follows,  to  wit:  3136. 

California. — Pol.  Code  (1897),  §  3136.  See,   generally,  statutes  cited  supra, 

Illinois.  —  Starr   &  C.    Anno.    Stat,  note  i. 

(1896),  c.  50,  pars.  21,  27.  3.  Iowa.  —  Code  (1897),  §  2371. 

Iowa.  —  Code  (1897),  §§2371,  2373.  See,  generally,  statutes  cited  supra, 

Missouri.  —  Rev.  Stat.  (1889),  §  6800.  note  i. 
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e.  Justice's  Report  to  County  Clerk. 

Form  No.  13259.' 

Found  on  the  first  day  oi  January,  iS99,  hy  John  Doe,  at  Chicago, 
one  morocco  pocket-book  with  silver  clasp,  containing  lawful  cur- 
rency of  the  United  States  as  follows,  to  wit;  twenty  silver  certificates 
of  the  denomination  of  two  dollars;  ten  United  States  treasury  notes 
of  the  denomination  of  one  dollar,  all  of  which  is  of  the  value  of  fifty 
dollars,  as  appears  from  the  affidavit  of  szixd  John  Doe  hereinafter 
set  out. 

Abraham  Kent,  Justice  of  the  Peace. 

Dated  \\\\%  first  day  oi  April,  a.  d.  \W9. 

d.  Appraisement.* 
(1)  Application  for  Appointment  of  Appraisers. 

Form  No.  13260.* 

To  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  county  of 
Sullivan : 
The  subscriber  respectfully  represents  that  on  the  fifth  day  of 
January,  igOO,  he  found  ijlere  describe  property)  on  Main  street,  in 
the  town  of  Newport  in  said  county,  and  within  six  days  thereof,  to 
wit,  on  the  seventh  di^.^  oi  January,  iqOO,  he  gave  a  written  notice 
thereof  to  the  town  clerk  of  said  town  of  Newport  describing  the  said 
property  and  on  the  same  day  posted  a  like  notice  at  the  post  ofiice  and 
at  the  town  hall,  two  public  places  in  said  town  of  Newport,  but  no  owner 
of  said  property  has  appeared  although  one  month  has  now  elapsed 
from  the  time  of  giving  said  notice.  Wherefore,  the  subscriber 
respectfully  prays  that  you  will  appoint  three  persons  to  appraise 
{naming  property). 


John  Doe. 


Newport,  February  10,  igOO. 


1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  Michigan.  —  Comp.    Laws   (1897),    §^ 
(1896),  c.  50,  par.  27.  5744- 

See  also  list  of  statutes  cited  J«/ra,  Missouri. — Rev.  Stat.  (1889),  §§6801, 

note  I,  p.  617.  6802. 

2.  Appraisement.  —  For  statutes  of  the  Montana. —  Pol.  Code  (1895),  §  2901. 
various  states  relating  to  the  appraise-  New  Hampshire.  —  Pub.  Stat.  (1891), 
mentof  lost  property  see  as  follows,  to  c.  145,  §§4,  5. 

wit;  Oregon.  —  Hill's  Anno.  Laws  (1892),. 

California.—  Pol.  Code  (1897),  ^  3137.  §  37o8. 

Connecticut.— Gen.  Stat.  (1888),  §  3786.  Washington.  —  Ballinger's    Anno, 

Illinois.  —  Starr   &   C.    Anno.    Stat.  Codes  &  Stat.  (1897),  §3070. 

(iSq6),  c.  50,  par.  22.  IVisconsin.  —  Stat.  (1898),  §  1615. 

Io7tia.  —  Code  (1897),  §  2371.  8.  Mew  Hampshire. —  Pub.  Stat.  (1891). 

Maine.  —  Rev.  Stat.  (1883),  c.  98,  §  il.  c.  145,  §  4. 

Massachusetts.  —  Pub.   Stat.  (1S82),  c.  See,  generally,  statutes  cited   supra, 

95,  §  4-  "ote  2. 
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(2)  Appointment. 

Form  No.  13261.' 

{Annexed  to  Form  No.  13260.) 
To  Samuel  Short,  William   West  and  Leonard  A.  Ford,  oi  Newport, 
County  of  Sullivan'. 
Pursuant  to  the  prayer  of  the  foregoing  application,  you  are  hereby 
appointed  to  appraise  the  {naming property)  mentioned  in  said  applica- 
tion, and  make  return  to  me  of  your  appraisement. 

Given  under  my  hand  at  Newport,  in  the  county  of  Sullivan,  this 
tenth  day  of  February,  igOO. 

Abraham  Kent,  Justice  of  the  Peace. 

(3)  Report  of  Appraisers. 

Form  No.  13262.' 

{Annexed  to  Form  No.  13260.) 

In  accordance  with  the  foregoing  appointment,  we  the  undersigned 
have  carefully  examined  the  (naming  property)  mentioned  in  said  war- 
rant, and  upon  oath  do  appraise  the  value  of  same  at  twenty-seven 
dollars  and  no  more. 

Witness  our  hands  this  thirteenth  day  of  February,  igOO. 

Samuel  Short, 
William  West, 
Leonard  A.  Ford, 

Appraisers. 

2.  Civil  Action  for  Failure  to  Discover.^ 

Form  No.  13263/ 

{Commencing  as  in  Form  No.  5921)  that  on  the  first  day  of  June, 
jS99,  at  Lamar,  in  the  county  oi  Barton  aforesaid,  he  lost  from  his 
pocket  an  envelope  containing  two  five-hu?idred-do\\diV  bills.  That 
on  said  date  the  said  defendant,  Richard  Roe,  found  the  said  envelope. 

1.  New  Hampshire. —  Pub.  Stat.(i89i),         Iowa.  —  Code  (1897),  §  2381. 

c.  I45,§4.  Maine.  — Rev.   Stat.   (1883),   c.   98,  § 

See,  generally,  statutes  cited  supra,     14. 
note  2,  p.  620.  Massachusetts.  —  Pub.  Stat.  (1892),  c. 

2.  New    Hampshire. —  Pub.  Stat.     95,  §  10. 

(1891),  c.  145,  §  5.  Missouri.  —  Rev.  Stat.  (1889),  §  6805. 

See,  generally,  statutes  cited  supra,  Montana.  —  Pol.  Code  (1895),  ^  2905. 

note  I,  p.  620.  New  Hampshire.  —  Pub.  Stat.  (1891), 

3.  For  statutes  relating  to  civilliabili-  c.  145,  §  10. 

ty  of  finder  to  owner  for  failing  to  make  Oregon.  —  Hill's  Anno.  Laws  (1892),  § 

discovery  of  same  as  required  by  law  3711. 

see  as  follows,  to  wit:  Washington.  —  Ballinger's     Anno. 

California.  —  Pol.  Code  (1897),  §  3141;  Codes  &  Stat.  (1897),  §  3073. 

Civ.  Code  (1897),  $5  1865.  Wisconsin.  — 'i,\.?iX.  (1898).  §  1618. 

Connecticut.  — G^n.    Stat.   (1888),   §§  ^  Missouri.— Rev.    Stat.    (1889),   § 

3754.  3784.  6805. 

Illinois. — Starr    &   C.    Anno.    Stat.  See,    generally,    the    statutes    cited 

(1896),  c.  50,  par.  34.  supra,  note  3. 
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and  its  contents,  and  that  the  said  Richard  Roe  did  not,  within  ten 
days,  or  ever,  make  an  affidavit  before  some  justice  of  the  peace  of 
the  said  county  oi  Barton,  stating  when  and  where  he  found  said 
envelope,  as  required  by  the  statute. 

Wherefore,  by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided, to  wit,  section  6805  of  the  Revised  Statutes  of  1889,  an  actioa 
has  accrued  to  the  plaintiff  to  demand  of  the  defendant  double  the 
value  of  said  property,  to  wit,  two  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  for  {concluding  as  in  Form 
No.  5921). 

II.   UNCLAIMED  PROPERTY.! 

1.  In  General, 
a.  Notice  to  Owner  to  Remove. 

Form  No.  13264.'  ^ 

To  Richard  Roe, 

56  Main  Street,  Seattle,   Washington, 
Sir:* 

You  are  hereby  notified  that  I  have  this  day  received  to  your 
address  and  hold  at  your  risk  the  following  property,  to  wit,  (Here 
state  articles  received),  and  you  are  hereby  requested  to  pay  the 
charges  thereon  and  remove  the  same. 

,John  Doe. 
Dated  at  Seattle,  Washington,  th^Ji/th  day  oi  December,  i898. 

b.  Notice  of  Sale. 

(1)  By  Bailee. 

(a)  Personal  Notice. 

Form  No.  13265.* 

{Commencing  as  in  Form  No.  1326 Jf.,  and  continuing  down  to  *.) 
You  are  hereby  notified  that  I  hold  the  following  property,  to  wit, 
{Here  state  articles  held),  consigned  to  you  and  received  by  me  for 

1.  For  statutes  of  the  various  states         Oregon.  —  Hill's  Anno.   Laws  (1892), 

relating  to  unclaimed  property  see  as  §g  3712-3721. 
follows,  to  wit:  Vermont.   —  Stat.    (1894),    §§    4859- 

California.  —  Pol.    Code   (1897),    §§  4864. 
3152-3157.  Washington.  —  Ballinger's    Anno. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  Codes  &  Stat.  (1897),  §§  3055-3068. 
i;  4562.  2.    Washington.  —  Ballinger's  Anno. 

Connecticut.  —  Gen.    Stat.    (1888),    ^§  Codes  &  Stat.  (1897),  §  3056. 
3778-3783,  as  amended  Laws  (1897),   p.         Similar  statutes  exist  as  follows,  to 

863,  c  162.  wit: 

Illinois.  —  Starr    &  C.   Anno.    Stat.         Minnesota. — Stat.  (1894),  §  2091. 
(1896).  c.  141.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

Minnesota.  —  Stat.    (1894),    §§   2090-  g  3713. 
21 12.  8.    Washington.  —  Ballinger's  Anno. 

Missouri.  —  Rev.     Stat.    (1889),    §§  Codes  &  Stat.  (1897),  §  3058. 
6806-6810.  Similar  statutes  exist  as  follows,  to 

Montana. —  Pol.  Code  (1895),  §§  2920-  wit: 
2925.  Minnesota.  —  Stat.  (1894),  §  2093. 
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you  at  Seattle^  Washington^  and  that  the  same  have  remained  unclaimed 
for  more  than  one  year  from  the  time  they  were  so  received.  You 
are  hereby  notified  that  if  you  do  not  pay  the  charges  and  remove 
the  said  property  within  sixty  days  from  the  date  of  this  notice,  I 
shall  cause  the  same  to  be  sold  at  public  auction,  as  provided  by  law, 
to  the  highest  bidder. 

{Signature  and  date  as  in  Form  No.  1326 JfJ) 

{b)  By  Publication. 
Form  No.  13266.' 

Notice  is  hereby  given  that  the  following  described  personal  prop- 
erty consigned  to  John  Doe,  doing  business  as  a  warehouse  keeper  at 
number  one  hundred  Main  street,  in  the  city  of  Seattle,  county  of 
King  and  state  of  Washington,  has  not  been  claimed  within  one 
year  from  the  date  of  its  receipt,  and  that  the  name  and  residence 
of  the  owner  is  unknown,  to  wit,  {Here  insert  description  of  property), 
and  that  if  the  property  is  not  taken  away  and  all  charges  thereon 
paid  by  the  owner  or  person  entitled  thereto  within  the  time  allowed 
by  statute,  the  same  will  be  sold  at  public  auction,  as  provided  by 
law,  to  the  highest  bidder. 

{Signature  and  date  as  in  Form  No.  1826 Jf..') 

(2)  By  Constable. 

Form  No.  13267.* 
Pursuant  to  an  order  of  Abraham  Kent,  Esquire,  justice  of  the 
peace  for  District  No.  1,  Multnomah  county,  Oregon,  dated  the  thirty- 
first  day  of  December,  iS98,  I  will  sell  at  public  auction  to  the  high- 
est bidder,  at  ten  o'clock  a.  m.,  on  the  twelfth  day  of  January,  i899, 
at  {designating  the  place  at  which  sale  is  to  be  held),  in  said  district,  the 
following  described  property:  {describing  property),  as  shown  in  the 
inventory  annexed  to  said  order. 

John  Lynch, 
Constable  for  District  No.  1,  Multnomah  County. 

e.  Affidavit  of  Bailee. 

Form  No.  13268.* 

State  of  Washington,  \ 
King  County.  \ 

John  Doe,  being  duly  sworn,  upon  his  oath  deposes  and  says  that 

Oregon.  —  Hill's  Anno.  Laws  (1892),  2.   Oregon.  —   Hill's    Anno.    Laws 

§  3715.  (1892).  §  3715. 

1.    Washington.  —  Ballinger's   Anno.  Similar  statutes  exist  as  follows,  to 

Codes  &  Stat.  (1897),  §  3058.  wit: 

Similar  statutes  exist  as  follows,  to  Minnesota.  —  Stat.  (1894),  ^  2096. 

wit:  Washington.  — Ballinger's    Anno. 

Minnesota.  —  Stat.  (1894),  §  2093.  Codes  &  Stat.  (1897),  §  3061. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  3.    Washington.  —  Ballinger's    Anno. 

§  3715.  Codes  &  Stat.  (1897),  §  3059. 

See  also  statutes  cited  supra,  note  i,  Similar  statutes  exist  as  follows,  to 

p.  622.  wit: 
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on  the  fifth  day  oi  December,  iS98,  the  following  described  personal 
property  came  into  his  possession  as  a  warehouse  keeper  doing  busi- 
ness at  one  hundred  Main  street  in  the  city  of  Seattle,  in  the  county 
and  state  aforesaid,  to  wit,  (Jlere  describe  property),  and  that  the 
owner  thereof  is  unknown  and  that  the  same  remains  unclaimed. 
That  said  property  not  having  been  claimed  and  removed  within  one 
year  after  the  time  of  its  receipt  as  aforesaid,  affiant  caused  a  notice 
and  description  thereof  to  be  published  in  the  '■'■Seattle  Times,"  a 
newspaper  printed  and  published  in  said  county  of  King,  for  six 
weeks  successively,  as  appears  by  the  affidavit  of  Leonard  A.  Ford 
hereunto  annexed,  and  that  more  than  sixty  days  have  elapsed 
since  said  notice  was  given,  and  that  no  owner  or  person  entitled 
thereto  has  paid  the  charges  upon  said  property  and  taken  the  same 
away. 

{Signature  and  jurat  as  in  Form  No.  815^ 

d.  Order  of  Sale. 

Form  No.  1 3  2  6  9  .> 

State  of  Washington,  \ 
King  County.  j 

The  State  of  Washington  to  any  constable  in  district  number  one,  in 
said  county,  greeting: 

Whereas  John  Doe  has  delivered  to  me  his  affidavit,  verified  the 
tenth  day  oi  December,  iS99,  that  certain  property  has  come  into  the 
possession  of  the  said  John  Doe,  doing  business  as  a  warehouse  keeper 
at  one  hundred  Main  street  in  the  city  of  Seattle,  county  oi  King  and 
state  of  Washington,  and  setting  forth  a  description  of  said  property, 
the  time  of  its  reception,  that  the  owner  thereof  is  unknown,*  and 
that  the  same  was  not  claimed  and  removed  within  one  year  after  it 
was  so  received,  and  it  appearing  by  affidavit  that  due  notice  by 
publication  has  been  given  that  proceedings  would  be  taken  to  sell 
said  property  according  to  law.  And  whereas,  on  the  fourteenth  day 
oi  December,  iS99,  I  duly  caused  such  property  to  be  opened  and 
examined  in  my  presence,  and  an  inventory  to  be  made  thereof, 
which  said  inventory  is  hereunto  annexed. 

Now  therefore,  pursuant  to  the  statute  in  such  case  made  and 
provided,  you  are  hereby  ordered  to  sell  said  property  upon  due 
notice  at  public  auction  and  indorse  upon  this  order  a  return  of  your 
proceedings  thereon  and  return  same  to  me  at  my  office  in  said  city 
of  Seattle,  together  with  said  inventory  and  the  proceeds  of  said 
sale. 

Given  under  my  hand  at  the  city  of  Seattle,  this  fifteenth  day  of 
December,  i899. 

Abraham  Kent,  Justice  of  the  Peace. 

Minnesota.  —  Stat.  (1894),  §  2094.  Similar  statutes  exist  as  follows,  to 

Oregon.  —  Hill's  Anno.  Laws  (1892),     wit: 
§  3716.  Minnesota.  — Stat.  (1894),  §  2095. 

1.  Washington.  —  Ballinger's  Anno,  Oregon.  —  Hill's  Anno.  Laws  (1892), 
•  Codes  &  Stat.  (1897),  §  30^.  §  3717. 
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e.  Justice's  Report  to  County  Treasurer. 

Form  No.  13270.' 

To  Sewell  Strout,  Treasurer  of  King  County,  Washington: 

The  following  described  articles  of  unclaimed  personal  property 
were  sold  at  public  auction  by  my  order  on  th&  fifteenth  day  oi  Decem- 
ber, i899,  to  wit:  (Here  describe) 

Gross  amount  of  sale $62  00 

Charges  paid  yohn  Doe,  depositary %8  00 

Fees  paid  Abraham  Kent,  J.  P 6  00 

Fees  paid  John  Lynch,  constable 6  20 

20  20 

Balance %kl  80 

Abraham  Kent,  Justice  of  the  Peace. 
Dated  the  sixteenth  day  of  December,  iS99. 

2.  Perishable  Property, 
a.  Affidavit  of  Bailee. 

Form  No.  i  3  2  7  i .' 

State  of  Minnesota,  \ 

r  SS 

County  of  Ramsey.    \ 

John  Doe,  being  first  duly  sworn,  says  that  he  is  a  warehouse 
keeper  doing  business  at  one  hundred  Main  street  in  the  city  of  St. 
Paul,  in  said  county  and  state,  and  that  on  the  tenth  da.y  of  June,  iS99, 
he  received  the  following  property,  to  wit,  (^Here  describe^,  that  said 
property  is  in  a  state  of  decay  (or  is  manifestly  liable  immediately  to 
become  decayed),  and  that  the  same  ought  to  be  inspected  and  sum- 
marily sold. 

{Signature  and  jurat  as  in  Form  No.  84B.) 

b.  Order  of  Sale. 

Form  No.  13272.* 

(^Commencing  as  in  Eorm  No.  13269,  and  continuing  down  to*)  and  that 
said  property  is  in  a  state  of  decay  (or  is  manifestly  liable  immediately 
to  become  decayed).  And  whereas  on  \h& fourteenth  day  of  December^ 
iS99,  I  duly  caused  (concluding  as  in  Form  No.  18269). 

1.  Washington.  —  Ballinger's  Anno.  Oregon.  —  Hill's  Anno.  Laws  (1892), 
Codes  &  Stat.  (1897),  §  3063.  §  3724. 

Similar    statutes    exist    as    follows,  Washington.  —  Ballinger's    Anno, 

to  wit:  Codes  &  Stat.  (1897),  §  3067. 

Minnesota.  —  Stat.  (1894).  §  2098.  3.    Washington.  —  Ballinger's  Anno. 

Oregon.  —  Hill's  Anno.   Laws  (1892),  Codes  &  Stat.  (1897),  §  3067, 

§  3720.  Similar  statutes  exist  as  follows: 

2.  Minnesota.  —  Stat.  (1894),   §  2102.  Minnesota. — Stat.  (1894).  §2102. 
Similar  statutes  exist  as  follows:  Oregon. — Hill's  Anno.  Laws  (1892), 

§  3724- 
II  E.  of  F.  P.  —40.  625  Volume  11, 


LOST    PAPERS. 

By  Edwin  DuBose  Smith. 

I.  PROCEEDINGS  TO  ESTABUSH,  627. 
1.   In  Chancery^  627. 

a.  Bill  to  Establish  Lost  Deed,  627. 

b.  Notice  to  Defendants,  629. 

c.  Decree  Establishing  Lost  Deed,  629. 
a.   Statutory  Proceedings,  632, 

a.  In  General,  632. 

(i)  Petition,  632. 

(2)  Copy  of  Lost  Paper,  632. 

(3)  Rule  Nisi,  633. 

(4)  Rule  Absolute,  633. 

b.  Court  Records,  634. 

(i)  In  General,  634. 

(d!)  Application,  634, 
(^)  Notice  of  Application,  d^^d. 
if)  Order  Establishing,  637. 
(2)  Indictment  or  Information,  639. 

id)  Motim  or  Suggestion  of  Loss,  639. 
ip)  Authenticated  Copy,  640. 
if)  Order,  641. 

aa.   For  New  Indictment,  641, 
bb.  Establishing  Substitute,  64  !► 
£.  Marriage  Certificate,  642. 
(^i)  Petition,  642. 

(2)  Notice  of  Application,  643. 

(3)  Order  Establishing,  643. 

</.  Married  Woman's  Schedule,  644. 
(i)  Petition,  644. 

(2)  Notice  of  Application,  644. 

(3)  Order  Establishing,  645. 

^.  Municipal  Warrants  or  Bonds,  645. 

(i)  Affidavit,  645. 

(2)  Bond  of  Indemnity,  646. 
y.   6"/^^^  Certificate,  646. 

(i)  Petition,  646. 

(2)  Order  to  Show  Cause,  647. 

(3)  Order  for  Issuance  of  New  Certificate,  648^ 

(4)  Bond  of  Indemnity,  649. 
II.  ACTIONS  ON,  649. 

1.    Complaint,  Declaration  or  Petition,  649. 
a.  Bank  Bills,  650. 
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b.  Certificate  of  Deposit^  651. 

c.  Municipal  Bond,  652. 

d.  Promissory  Note,  654. 
8.  Affidavit  0/  Loss,  6^6. 

8.   Copy  Note,  657. 

4.  Bond  of  Indemnity,  657. 

6.  Judgment,  658. 

CROSS-REFERKNGSS. 

^i?r  Forms  connected  with  Issuance  of  Alias  Execution  where  Original  is 
Lost,  see  the  title  EXECUTIONS  AGAINST  PROPERTY, 
vol.  8,  p.  I. 

For  Form  of  Affidavit  for  Proving  Lost  Bill  or  Note  in  Bankruptcy 
Proceedings,  see  the  title  INSOLVENCY;  BANKRUPTCY, 
vol.  10,  Form  No.  J 133 J. 

For  Forms  connected  with  Probate  of  Lost  Wills,  see  the  title  PRO- 
BATE AND  ADMINISTRATION. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  PROCEEDINGS  TO  ESTABLISH. 

1.  In  Chancery.! 

a.  Bill  to  Establish  Lost  Deed. 

Form  No.  13273.* 

(Commencing  as  in  Form  No.  4^69  )  And  thereupon  your  orator 
complains  and  says  that  on  or  about  the  fifteenth  day  oi  August,  i883, 
Isaac  Roberts  and  wife,  by  deed  of  warranty,  duly  executed  and 
acknowledged  in  conformity  to  the  laws  of  the  state  of  Florida,  con- 
veyed to  complainant  herein  and  let  him  into  the  possession  of  a 
certain  tract  of  land,  situated  in  Duval  county  in  said  state,  and 
which  is  particularly  described  as  follows,  to  wit:  (Here particularly 
describe  the  property^.  That  said  deed  was  duly  recorded  in  the  clerk's 
office  for  Duval  county,  on  the  twenty-fifth  day  of  August,  iS83. 

That  the  lands  therein  described  were  purchased  by  the  said  Isaac 
Roberts  from  one  William  Alsop,  about  the  year  \Z55,  and  the  said 

1.  Illinois.  —  In  case  of  the  destruc-  in  Fries  v.  Griffin,  35  Fla.  212,  in  which 
tion  of  records,  any  and  all  courts  of  case  it  was  held  that  where,  for  the 
the  county  having  chancery  jurisdic-  purpose  of  re-establishing  a  lost  deed, 
tion  shall  have  power  to  inquire  into  a  court  of  equity  exercises  jurisdiction 
the  condition  of  any  title  to  or  in-  and  has  all  the  parties  in  interest  be- 
terest  in  any  land  in  such  county,  and  fore  it,  the  only  question  at  issue  being 
to  make  all  such  orders,  judgments  the  amount  and  description  of  the  land 
and  decrees  as  may  be  necessary  to  conveyed  by  the  lost  deed,  it  will,  the 
determine  and  establish  such  title  or  issue  being  found  against  the  grantors 
interest,  legal  or  equitable,  against  all  therein,  after  proper  investigation,  re- 
persons,  known  or  unknown,  and  all  tain  jurisdiction  of  the  case  and  make 
liens  existing  on  such  land,  whether  by  a  final  decree  enjoining  the  grantors  of 
statute,  judgment,  mortgage,  deed  of  said  deed  from  further  prosecuting  a 
trust  or  otherwise.  Starr  &  C.  Anno,  suit  in  ejectment  against  the  party  in 
Stat.  (1896),  c.  116,  pars.  15-21.  possession   of  the    land   claiming  title 

2.  This  form  is  substantially  the  bill  from  the  grantee  of  said  deed. 
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William  Alsop,  at  the  time  of  the  purchase,  conveyed  the  said  lands  by 
suitable  deed  of  conveyance  in  fee  simple,  a  substantial  copy  of 
which  said  deed  is  attached  to  this  bill  and  marked  Exhibit  A,  to 
said  Isaac  Roberts,  and  he,  from  the  time  of  his  purchase,  held  pos- 
session and  control  of  the  lands  up  to  the  time  they  were  conveyed 
to  your  orator. 

That  at  the  time  of  his  said  purchase  from  said  Alsop,  the  said 
Roberts  took  actual  possession  of  said  lands  and  exercised  ownership 
over  the  same  until  after  the  termination  of  the  late  war,  when  he 
moved  from  Duval  county  to  Alachua  county  in  said  state,  and  he 
then  left  said  lands  in  charge  of  an  agent;  that  said  Roberts  retained 
in  his  possession  the  said  deed  to  himself  from  said  Alsop,  but  being 
an  unlearned  man,  did  not  have  the  same  recorded;  that  some  time 
after  the  war  he  handed  it  to  his  said  agent,  who  was  then  trying  to 
negotiate  a  sale  of  the  lands  for  said  Roberts;  that  said  agent  retained 
possession  of  said  deed  for  some  time,  and  that  it  was  then,  in  some 
manner  to  your  orator  unknown,  lost  or  mislaid,  and  after  due  and 
diligent  search  cannot  be  found. ^ 

That  on  or  about  the  tenth  day  of  March,  iS81,  the  said  Alexander 
P.  Fries,  the  defendant  herein,  procured  a  quit-claim  deed  for  said 
lands  to  be  made  to  him  by  the  said  Alsop,  but  that  said  Fries  at  the 
time  of  the  making  of  said  quit-claim  deed,  and  previous  thereto,  was 
informed  and  well  knew  that  the  said  lands  were  claimed  by  said 
Roberts  as  his  property,  and  that  said  Alsop  had  made  and  delivered 
a  deed  conveying  said  lands  to  him,  said  Roberts,  many  years  previous 
to  that  time. 

That  with  such  knowledge  said  Fries  procured  said  quit-claim  deed 
to  be  made  for  a  small  consideration,  and  had  it  recorded  in  the 
office  for  the  record  of  deeds,  in  and  for  Duval  county;  and  that  by 
said  act  said  Fries  was  fraudulently  contriving  and  proposing  to 
acquire  title  to  said  lands.  That  when  said  quit-claim  deed  was 
executed  said  Roberts  was  the  owner  in  fee  of  said  lands  and  the  same 
were  generally  known  and  recognized  to  be  his  property,  and  that 
said  Alsop  had  no  title  thereto  or  right  to  make  said  pretended  deed 
thereto,  and  that  the  same  was  void  for  the  further  reason  that  said 
Alsop  was  not  at  the  time  of  the  execution  of  said  deed  in  the  posses- 
sion of  said  lands.  That  said  Alsop  consented  to  make  said  quit- 
claim deed  at  the  request  of  said  Fries  for  a  nominal  consideration 
and  assumed  no  responsibility  whatever  as  to  the  validity  of  the  title 
therein  conveyed.  That  on  the  sixth  day  of  March,  iS85,  the  said 
Fries  instituted  a  suit  of  ejectment  against  your  complainant  on  the 
law  side  of  this  court  for  the  recovery  of  said  lands,  and  that  said  suit 
is  now  pending  and  at  issue,  and  subsequent  thereto  said  Fries  filed 
a  bill  in  equity  in  this  court  asking  that  your  orator  be  enjoined  from 
cutting  timber  or  otherwise  committing  waste  on  said  lands.     That 

For  the  substance  of  similar  bills  see  be  made  "  in  all  such  places  as  he  sup- 
Owen  V.  Paul,  i6  Ala.  130;  Christy  v.  posed  it  might  possibly  be  found  "  is 
Burch,  25  Fla.  42.  sufficient;  he  need  not  specifically  aver 

1.  Averment  as  to  Search.  —  In  a  bill  that  he  has  searched  for  it  among  his 

to  establish  a  lost  deed,  an  averment  own    papers.     Owen   v.   Paul,  16  Ala. 

that  complainant  has  caused  search  to  130. 
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it  is  material  to  the  assertion  of  your  orator's  rights  in  the  ejectment 
suit  on  the  law  side  of  the  court  that  said  lost  deed  be  re-established 
before  the  trial  in  the  ejectment  suit  in  order  to  protect  your  orator 
in  the  enjoyment  of  his  said  property  as  against  subsequent  pur- 
chasers or  creditors  without  actual  notice  of  the  said  deed.  That 
said  quit-claim  deed  was  recorded  in  book  A  J,  at  page  796  of  the 
records  of  Duval  county,  and  constitutes  a  cloud  upon  your  orator's 
title  and  detracts  from  the  value  of  his  said  lands,  and  should  in 
equity  be  removed,  and  to  the  end  that  said  lost  deed  from  said 
William  Alsop  to  said  Isaac  Roberts  be  re-established,  that  said  quit- 
claim deed  from  said  William  Alsop  to  said  Alexander  P.  Fries  be 
adjudged  fraudulent  and  as  of  no  effect  as  against  your  orator,  and 
that  said  Alexander  P.  Fries  be  enjoined  from  prosecuting  his  said 
suit  of  ejectment,  and  that  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  his  case  requires  and  to  your  honor 
seems  meet  {concluding  as  in  Form  No.  4^69^. 

b.  Notice  to  Defendants. 

Form  No,  13274. 
(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  116,  par.  17.)' 

Land  Title  Notice. 

Richard  Roe,  Samuel  Short  and  William  West,  and  to  all  whom  it 
may  concern: 

Take  Notice  —  That  on  the  thirty-first  day  of  December,  a.  d.  \%98, 
a  petition  was  filed  by  the  undersigned  in  the  Circuit  Court  of  Cook 
county  to  establish  his  title  to  the  following  described  lands:  (Here 
insert  a  full  description  of  the  lands  in  said  petition^.  Now,  unless  you 
appear  at  the  March  term  of  said  court  to  show  cause  against  such 
application,  said  petition  shall  be  taken  for  confessed,  and  the  title 
or  interest  of  said  petitioner  will  be  decreed  and  established  accord- 
ing to  the  prayer  of  said  petition,  and  you  forever  barred  from  dis- 
puting the  same. 

John  Doe,  Petitioner. 

Jeremiah  Mason,  Solicitor, 

c.  Decree  Establishing  Lost  Deed. 

Form  No.  13275. 

(Precedent  in  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S,  419.)* 

KTitle  of  court  and  cause  as  in  Form  No.  12134.  )]^ 
This  cause  came  on  this  17th  day  of  February,  1888,  for  a  final 
hearing,  and  was  argued  by  counsel,  and,  upon  mature  consideration, 
the  court  is  of  opinion  that  the  plaintiff  is  entitled  to  the  relief  prayed 
for  in  his  bill;  and  it  appearing  to  the  court  that  at  and  before  the 
date  of  the  deed  from  the  defendant  ^^/J^r/Z).  Belcher,  to  William  H. 

1.  See,  generally,  J«/rfl,  note  I,  p.  627.         3.  The  matter  to  be  supplied  within 

2.  This  decree  was  affirmed  by  the  [  ]  will  not  be  found  in  the  reported 
United  States  supreme  court.  case. 
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Witten^  bearing  date  the  23d  day  oi  December,  i853,  for  /wo  hundred 
acres  of  land,  more  or  less,  the  said  Robert  D.  Belcher  was  the  owner, 
by  purchase  from  Chrispianos  Belcher,  of  800  acres  of  land,  of  which 
the  said  200  acres,  more  or  less,  was  and  is  a  part,  which  said  800  acres 
was  bounded  east  by  Simmons  Creek,  commencing  at  the  2  birches 
mentioned  in  the  said  deed,  and  running  thence  up  said  creek,  with 
its  meanders,  to  the  mouth  of  the  middle  fork  thereof,  and  thence 
up  the  left-hand  fork  of  said  creek,  with  its  meanders,  to  two  spruce 
pines  and  a  white  oak,  corner  of  William  Miller's  survey  of  100  acres, 
and  also  a  tract  of  160  aci'es  conveyed  by  Chrispianos  Belcher  and  wife 
to  William  Payne,  and  which  tract  of  800  acres  is  shown  on  the  map 
filed  with  the  deposition  of  the  said  William  Miller  in  this  cause; 

And  it  further  appearing  to  the  court  that  by  reason  of  a  dispute 
in  reference  to  the  true  west  line  of  the  said  800  acres  of  land  the 
said  Chrispianos  Belcher  conveyed  to  the  said  Robert  D.  Belcher  by 
deed  the  said  two  hundred  acres  of  land,  more  or  less,  the  same 
being  part  of  said  800  acres  bounded  or  intended  to  be  bounded 
east  by  Sifnmons  Creek,  as  above  stated,  which  deed  was  never 
recorded  and  is  lost  and  cannot  be  found;  and  it  further  appearing 
to  the  court  that  by  the  contract  and  agreement  between  the  said 
Robert  D.  Belcher  and  the  said  William  H.  Witten,  under  which  said 
deed  of  the  2Sd  oi  December,  iB52,  was  executed,  the  boundary  line 
of  the  said  deed  from  the  two  birches  to  the  iix  chestnuts  was  to  be 
inserted  in  said  deed  as  follows:  "Beginning  at  the  two  birches  on 
Simmons  Creek,  corner  to  Chrispianos  Belcher  s  land,  thence  up  and  with 
said  creek  and  with  William  Miller's  line  to  the  mouth  of  the  middle 
fork  of  said  creek,  as  is  now  shown  on  the  map  of  Surveyor  Sinnett, 
made  and  filed  in  this  cause,  marked  '■Decree  Map,  Feb.  nth,  i888,' 
and  made  part  of  this  decree;  thence  up  and  with  the  left-hand  fork 
of  said  creek,  as  is  shown  on  said  map,  to  the  point  shown  on  said 
map  by  the  letter '^5",'  which  is  a  corner  of  a  survey  of  100  acres  then 
owned  by  the  said  William  Miller,  and  also  of  the  tract  of  150  acres 
adjoining  said  Miller  s  survey,  then  owned  by  the  said  William  H. 
Witten  and  R.  C  Graham,  both  of  which  said  tracts  are  laid  down  on 
said  map;  and  thence,  with  the  line  of  the  said  Miller  survey  of  100 
acres,  to  six  chestnuts  at  the  point  shown  on  said  map  by  the  words 
^ six  chestnuts,'  and  the  letter  'Z>;'" 

And  it  further  appearing  to  the  court  that  by  the  mistake  and 
inadvertence  of  the  drawer  of  said  deed  the  calls  thereof  from  the 
said  two  birches  to  the  six  chestnuts  do  not  conform  to  and  carry 
out  the  contract  and  intentions  of  the  parties  to  said  deed,  or  to  the 
boundary  lines  thereof  from  the  two  birches  to  the  six  chestnuts,  it 
is  therefore  adjudged,  ordered  and  decreed  that  the  said  lost  deed 
of  the  said  Chrispianos  Belcher  to  the  said  Robert  D.  Belcher  for  the 
said  200  acres  of  land,  more  or  less,  be,  and  the  same  is  hereby,  set 
up  as  a  muniment  of  the  title  of  the  plaintiff  in  this  cause  to  the 
said  200  acres  of  land,  more  or  less,  a  part  of  which  said  tract  is  in 
controversy  in  this  suit,  and  it  is  to  have  the  same  force  and  effect 
as  such  muniment  of  title  as  if  said  deed  were  now  in  existence  and 
of  record,  with  the  boundary  lines  of  said  tract  of  land  from  the  two 
birches  to  the  six  chestnuts  as  hereinabove  stated;  and  it  is  further 
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adjudged,  ordered  and  decreed  that  the  said  mistake  in  the  calls  of 
the  said  deed  of  the  said  Robert  D.  Belcher  to  the  said  William  H. 
Witten,  bearing  date  the  23d  day  of  December,  iS52,  from  the  said 
iwo  birches  to  the  said  six  chestnuts,  be,  and  the  same  is  hereby, 
corrected  and  the  said  calls  made  to  correspond  with  the  contract 
and  intent  of  the  parties  to  said  deed  as  follows: 

"  Beginning  at  iwo  birches  on  Simmons  Creek,  corner  to  Chrispianos 
Belcher  s  land,  and  running  thence  up  and  with  said  creek  with 
William  Miller  s  line  to  the  mouth  of  the  middle  fork  of  said 
creek;  thence  up  and  with  the  left-hand  fork  of  said  creek  to  two 
spruce  pines  and  a  white  oak,  corner  to  said  William  Miller  s  survey 
of  100  acres,  and  thence  with  the  line  of  said  survey  to  six  chest- 
nuts, also  a  corner  thereof";  and  that  the  said  plaintiff  be,  and  he 
is  hereby,  forever  quieted  in  his  title,  possession,  control  and  enjoy- 
ment of  the  said  two  hundred  acres  of  land,  more  or  less,  within  the 
boundary  lines  of  the  said  deed  of  Robert  D.  Belcher  to  said  William 
H.  Witten  therefor  as  it  is  hereby  corrected. 

And  it  further  appearing  to  the  court  that  the  said  William  H. 
Witten  and  those  claiming  under  him  took  and  held  the  possession 
of  the  said  200  acres  of  land,  more  or  less,  under  his  said  deed  from 
R.  D.  Belcher  from  the  date  thereof  to  the  year  \Z8Jf.,  claiming  the 
same  up  to  the  line  of  Simmons  Creek,  as  herein  stated,  without  ques- 
tion or  objections  by  the  said  Chrispianos  Belcher^  R.  D.  Belcher  or 
any  other  person; 

And  it  further  appearing  to  the  court  that  the  defendant,  Simmons 
Creek  Coal  Company,  was  at  the  commencement  of  this  suit  and  still  is 
claiming  a  portion  of  the  said  tract  of  land  of  200  acres,  more  or  less, 
in  defiance  of  the  rights  of  the  plaintiff,  who  is  the  true  owner 
thereof,  under  the  following  named  deeds  of  record  in  the  county  of 
Mercer,  in  this  district,  where  said  land  is  situate,  to  wit:  A  deed 
from  George  W.  Belcher  and  wife  to  Newton  L.  Reynolds,  dated  the 
J^h  day  of  December,  i8^4;  ^^so  a  deed  from  George  W.  Belcher  and 
wife  to  T.  H.  Rorer,  dated  February  25th,  i2t85;  also  a  deed  from  N. 
L.  Reynolds  to  /.  A.  Welch,  dated  January  13th,  i885;  also  a  deed 
from  /.  A.  Welch  and  wife  to  A.  W.  Reynolds,  dated  January  13th, 
i8^5;  also  a  deed  from  /.  A.  Welch  and  wife  to  Simmons  Creek  Coal 
Company,  dated  February  28th,  \%85;  also  a  deed  from  A.  W.  Reynolds 
to  Simmons  Creek  Coal  Company,  dated  February  28th,  \%8o',  also  a 
-deed  from  P.  H.  Rorer  and  wife  to  Simmons  Creek  Coal  Company, 
dated  February  28th,  i2>85',  also  a  deed  from  N.  L.  Reynolds  to  Sim- 
mons Creek  Coal  Company,  dated  February  28th,  i8^<5;  and  that  the 
said  claim  of  said  defendant  and  the  said  deeds  and  each  of  them 
constitute  a  serious  and  damaging  cloud  upon  the  title  of  the  said 
plaintiff  to  so  much  of  his  said  land  as  is  conveyed  by  the  said  claim 
of  the  said  defendant,  Simmons  Creek  Coal  Company,  under  said  deeds 
and  each  of  them;  it  is  therefore  further  adjudged,  ordered  and 
decreed  that  the  said  deeds  and  each  of  them  be,  and  they  are 
hereby,  set  aside,  vacated  and  annulled,  and  the  claim  of  the  said 
defendant  to  the  said  lands  so  set  up  as  aforesaid  under  said  deeds  be 
held  for  naught;  and  it  is  further  adjudged,  ordered  and  decreed  that 
the  said  defendant,  Simmons  Creek  Coal  Company,  do  pay  to  the  plain- 
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tiff  his  costs  by  him  expended  and  incurred  in  the  prosecution  of  this 
suit,  to  be  taxed,  and  that  if  necessary  he  may  have  execution  therefor^ 
[{Signature  as  in  Form  No.  1213J^.)y 

2.  Statutory  Proceedings. 

a.  In  General.* 

(1)  Petition. 

Form  No.  13276.* 

(Commencing  as  in  Form  No.  5913.^ 

I.  That  the  said  Richard  Roe  is  a  resident  of  said  Bibb  county. 

II.  That  the  said  John  Doe  is  the  owner  of  a  certain  promissory 
note  executed  and  delivered  to  him  by  the  said  Richard  Roe  on  the 
first  day  of  April,  iS98. 

III.  That  the  said  Richard  Roe  has  not  paid  the  same  nor  any  part 
thereof. 

IV.  That  the  said  note  is  now  lost  or  destroyed. 

V.  That  a  copy  in  substance  of  the  said  lost  or  destroyed  note,  as 
near  as  your  petitioner  can  recollect,  duly  sworn  to,  is  hereunto 
annexed,  marked  Exhibit  A,  and  is  made  a  part  of  this  petition. 

Wherefore  your  petitioner  prays  that  the  clerk  of  this  court  may 
issue  a  rule  nisi  in  the  name  of  the  judge  of  this  court  calling  upon 
the  said  Richard  Roe  to  show  cause,  if  any  he  has,  why  the  copy  sworn 
to  should  not  be  established  in  lieu  of  the  lost  or  destroyed  original. 

John  Doe. 

(2)  Copy  of  Lost  Paper. 
Form  No.  13277.* 

(^Here  set  out  substantial  copy  of  lost  paper ^ 
Georgia,  Bibb  County. 

In  person  appeared  before  the  undersigned,  John  Doe*^  who  on 
oath  says  that  the  foregoing  is  a  copy  in  substance  of  the  paper  lost 
or  destroyed,  as  near  as  he  can  recollect. 

(Signature  and  jurat  as  in  Form  No.  833.^ 

1.  The  matter  to  be  supplied  within  Indiana.  —  Horner's  Stat.  (1896),  §§ 
[  ]  will  not  be  found  in  the  reported  case.  1232-1236,  1238. 

2.  For  statutes  of  the  various  states  Michigan.  —  Comp.  Laws  (1897),  § 
relating   to   the   establishment  of  lost  9031. 

papers  and  instruments,  generally,  see  New  Jersey.  —  Gen.    Stat.   (1895),    p. 

as  follows,  to  wit:  878,  §§  123-126;  p.  2107,  ^  28. 

Alabama. — Civ.  Code  (1896),  §§  2650-  Pennsylvania.  —  Bright.    Pur.    Dig. 

2652.  (1894),  p.  650,  §§  1 19-125. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  Texas.  —  Rev.  Stat.  (1895),  arts.  4594- 

§^6110,  6111,  6116.  4596. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  Vermont.  —  Stat.  (1894),  §1854. 

§§  2535,  3900,  3915.  3.  Georgia.  —2  Code  (1895),  §  4745. 

Florida.  —  Rev.  Stat.  (1892),  §§  1523-  See,  generally,  supra,  note  2. 

1527,  1533-1535.  4.  Who   may   Make.  —  This    affidavit 

Georgia.  —  2  Code  (1895),  §§3611,3969,  may  be  sworn  to  by  the  petitioner,  his 

4745-4748,  4754-  4756-4759-  agent  or  attorney.     2  Ga.  Code  (1895), 

Illinois.  —  Starr   &   C.    Anno.    Stat.  §  4745.     See  also  Banks  v.  Dixon,  24 

(1896),  c.  116,  par.  22  et  seq.  Ga.  483. 
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(3)  Rule  Nisi. 

Form  No.  13278.' 

•^       .  f  Bibb  Superior  Court, 

against       >•  pg^j^JQ^  ^.^  Establish  Lost  Note. 
Michard  Koe.  ) 
To  Richard  Roe. 

The  petition  oi  John  Doe  having  been  presented  to  the  clerk  of 
said  court,  in  which  petition  said  John  Doe  seeks  to  establish  a  promis- 
sory note  said  to  be  lost  or  destroyed,  of  which  said  note  he  alleges 
that  you  are  the  maker,  and  to  which  said  petition  is  annexed  a 
sworn  copy  of  said  note,  of  which  said  copy  a  copy  is  hereunto  annexed. 

You  are  therefore  called  upon  to  show  cause,  at  the  Superior  Court 
to  be  held  in  and  for  said  county  of  Bibb  on  the  third  Monday  of 
October.,  i899,  if  any  you  have,  why  the  copy  sworn  to  should  not  be 
established  in  lieu  of  the  lost  or  destroyed  original. 

Witness  the  Honorable  John  Marshall.,  judge  of  said  court,  this 
fifteenth  day  of  September,  i899. 

John  Hancock,  Clerk. 

(4)  Rule  Absolute. 

Form  No.  13279. 

(Precedent  in  Tyson  v.  Mattair,  8  Fla.  108.)' 

State  of  Florida:  In  the  Circuit  Court  of  Columbia  county,  December 
SI,  18.47',  present  the  Honorable  Geo.  W.  Macrae,  Judge  of  said  Court. 
Caroline  Mattair  ) 

vs.  >■  Motion  to  establish  lost  deed. 

The  executors  of  Henry  Jones,  deceased.  ) 

It  having  been  made  to  appear  to  the  satisfaction  of  the  court  that 
the  original  deed  of  gift  irova.  Henry  Jones,  dtcts-sed,  to  Caroline  Mat- 

1.  Georgia.  — 2  Code  (1895),  §  4745.  whose  estate  the  said  Lemuel  Cobb  was 

See,  generally,  supra,  note  2,  p.  632.  appointed   the   administrator,  and  the 

Insafficient  Form.  —  In  Cobb  v.  Cobb,  said  Humphrey  W.   Cobb  prays  the  es- 

10  Ga.  445,  the  rule  nisi  was  defective  tablishment  of  said  copy  bond  in  lieu 

because   the    names   of    the   adminis-  of  the  original  so  lost:  It  is  therefore 

trators    of     the    deceased    co-obligors  ordered,  that   said   Lemuel  Cobb,  Jesse   • 

were  not  staled   therein   and   because  F.    Cleveland,   or  their  administrators, 

it  did   not  appear  on   the  face  of  the  and  Benjamin  B.  Avery,   show  cause, 

rule  that  either  of  the  parties  defend-  if  any  they  have,   by  the  first  day  of 

ant  resided  in  the  county  of  De  Kalb.  the  next  term  of  this  Court,  why  the 

The  rule  in  this  case,  omitting  formal  said  copy  bond  should   not  be  estab- 

parts,  was  in  the  following  form,  to  wit:  lished  in  lieu  of  the  original  bond;  and 

"It  appearing  to  the  Court,  by  the  it  is   further   ordered,   that  a  copy  of 

petition   of   Humphrey    W.    Cobb,    and  this  rule  be  served  personally  on  the 

copy   bond   and    aflHdavit    thereto   an-  administrators  of  the  said  Lemuel  Cobb 

nexed,  that  the  original  bond  was  exe-  and  Jesse  F.    Cleveland,    and   on    said 

cuted  hy  ss\A  Lemuel  Cobb,  Jesse F.  Cleve-  Avery,  if  to  be  found  within  this  State, 

land  and  Benjamin  B.  Avery,  and  that  and  if  not,  that  it  be  published  in  one 

the  original  bond  has  been  destroyed  of   the    public    gazettes   of   this   State 

by  fire,  and  that  said  Humphrey    IV.  three    months    previous    to    the   next 

Cobb  is  interested  in  the  establishment  term  of  this  Court." 
of  the  same,  as  he  is  one  of  the  heirs-        2.  This  form  was  offered  in  evidence 

at-law  of  Humphrey  Cobb,  whose  name  in  the  principal  case, 
is  mentioned  in  said  bond,  and  upon         See,  generally,  supra,  note  2,  p.  632. 
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taivs  was  destroyed  among  the  files  of  papers  in  the  clerk's  office, 
and  the  same  had  heretofore  been  recorded;  on  motion  of  IV.  M. 
Ives,  Esq.,  attorney  for  said  Caroline  Mattair,  it  is  ordered  that  the 
paper  writing  herein  filed  be  established  in  lieu  of  the  original,  in  the 
words  following,  the  same  being  satisfactorily  proved  to  be  a  sub- 
stantial copy  of  the  deed  so  destroyed,  viz: 

This  indenture,  made  this  third  day  of  November,  one  thousand 
eight  hundred  and  forty,  between  Henry  Jones,  of  the  county  of  Colum- 
bia, and  State  of  Florida,  of  the  one  part,  and  Caroline  Mattair, 
youngest  daughter  of  the  before  named  Henry  Jones,  of  the  same 
county  and  State,  of  the  other  part,  witnesseth,  that  the  said  Henry 
Jones,  for  and  in  consideration  of  the  natural  love  and  affection  which 
he  has  and  bears  unto  the  said  daughter  Caroline  Mattair,  and  also 
for  and  in  consideration  of  the  sum  of  one  dollar  to  him  in  hand  paid 
by  the  said  daughter  Caroline,  at  and  before  the  sealing  and  delivery 
hereof,  the  receipt  whereof  is  hereby  acknowledged,  have  given, 
granted  and  enfeoffed  and  confirmed  unto  the  said  Caroline  Mattair, 
wife  of  Henry  Mattair,  and  the  heirs  of  her  body,  the  following 
description  of  property,  to  wit:  a  negro  man  named  Primus,  aged 
about  twenty-three  years;  a  negro  woman,  named  Clarissa,  aged  about 
n  years,  and  a  negro  man  named  William,  aged  about  12  years,  the 
said  Caroline  Mattair  and  her  immediate  offspring  to  have  and  to 
hold  the  above  described  property  to  their  own  proper  use  and 
behoof  forever. 

In  witness  whereof,  I  have  hereunto  placed  my  seal  and  affixed  my 
signature  the  time  and  date  above  stated. 

Henry  Jones,     (seal) 

Recorded  February  2,  184S. 

Form  No.  13280.* 

(  Title  of  court  and  cause  as  in  Form  No.  13278. ) 

It  appearing  to  the  satisfaction  of  the  court  that  in  the  above 
stated  cause  a  rule  nisi  has  been  duly  served  as  provided  by  law,  and 
no  good  and  sufficient  cause  having  been  shown  why  the  copy  sworn 
to  should  not  be  established  in  lieu  of  the  lost  or  destroyed  original. 

It  is  therefore  ordered,  that  such  copy  note  be  and  the  same 
*  hereby  is  established  in  lieu  of  said  original  note,  and  it  is  further 
ordered  that  the  clerk  of  this  court  furnish  the  established  copy  to 
the  S2i\d  John  Doe  with  a  certified  indorsement  thereon  of  the  time 
and  term  of  the  court  when  this  rule  absolute  was  granted,  providing 
all  costs  of  this  proceeding  are  paid. 

John  Marshall,  J.  6".  C. 

b.  Court  Records. 

(1)  In  General. 

(a)  Application.^ 

1.  Georgia.  —  2  Code  (1895),  g§  4747,        2.  Beqnisites  of  Applioatioa.  —  For  stat- 

4748.  utes  of  the  various   states  relating  to 

See,  generally,  supra,  note  2,  p.  632.     the   substitution   of  lost   or  destroyed 
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court  records  and  papers  see  as  follows, 
lo'wit: 

Alabama.  —  Civ.  Code (1896),  §§  2647- 
2649,  2651-2653. 

Arizona.  — '&S.V.  Stat.  (1887),  §§  931- 

936- 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  6107-6109,  6111,  61 1 5,  61 16. 

Colorado.  —  Mills' Anno.  Stat.  (1891), 
§§  1151-I155. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  20,  i5§  23,  24. 

Florida.— Kev.  Stat.  (1892),  §§  1523- 
1527,  1529-1532. 

Georgia. —  2  Code  (1895),  §§  4082,  subs. 
9,  4743,  4752,  4753,  4755- 

Idaho.  —  Rev.  Stat.  (1887),  §  4923. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  22,  par.  38;  c.  116,  pars.  1-5. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1232-1238,  1240,  1241. 

Iowa.  —  Code  (1897),  §  3645. 

Kentucky.  —  Bullitt's     Civ.      Code 

(1895),  §719-  ,        ^    „„ 

Michigan. — Comp.  Laws  (1897),  §§ 
10276-10280. 

Minnesota.  —  Stat.  (1894),  §  5424. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
2793-2796. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1891. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  2083,  §  7;  p.  2676,  §§  372-378. 

North  Carolina.  —  Code  (1883),  §  600. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  S§ 
528a-528<:,  5339«(2>-5339'?- 

Oklahoma.  —  Laws  (1895),  p.  210,  c.42. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§512,  4050-4053. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1842,  §  23. 

Phode  Island.  —  Gen.  Laws  (1896),  c. 

256,  §  5. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  419. 

South  Dakota.  —  Dak.  Comp.  Laws 
<i887),  §  5339- 

Tennessee.  —  Code  (1896),  g§  5701, 
5702. 

Texas.  —  Rev,  Stat.  (1895),  arts.  1498- 
1504,  4597-4601. 

Utah.  —  'Rew.  Stat.  (1898),  §  3482. 

Vermont.  —  Stat.  (1894),  §§  1404-1407, 
1851-1853. 

Virginia.  —  Code  (1887),  §  3376. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  6063-6070. 

West  Virginia.  —  Code  (1891),  c.  130, 

§14- 

Petitioner's  Interest.  — Where  the  peti- 
tioner shows  in  his  petition  that  the 
judgment,  a  record  of  which  is  sought 


to  be  restored,  was  in  his  favor,  it  suffi- 
ciently shows  his  interest  and  right  to 
file  the  petition.  Russell  v.  Lillja,  90 
111.  327. 

Substance  of  Record.  —  The  petition 
to  restore  the  record  of  a  judgment 
must  state  substantially  what  the  record 
sought  to  be  restored  contained,  but  it 
is  not  required  to  state  it  in  hcec  verba 
or  in  minute  detail.  Russell  v.  Lillja, 
90  III.  327. 

Damage  to  Petitioner  if  Not  Restored. — 
The  petition  to  restore  the  record  of  a 
judgment  destroyed  by  fire  need  not 
specifically  aver  that  the  destruction  of 
the  record,  if  not  restored,  will  result 
in  damage  to  the  petitioner.  This  fact 
is  sufficiently  shown  by  the  statement 
that  he  is  the  plaintiff  in  the  judgment, 
payment  of  which  cannot  be  enforced 
until  it  is  restored.  Russell  v.  Lillja, 
90  111.  327. 

Precedent.  —  Omitting  formal  parts, 
the  following  petition  to  supply  lost 
prayers  is  set  out  in  Lorentz  v.  Robin- 
son, 61  Md.  64,  to  wit: 

"The  petition  of  the  defendants  re- 
spectfully shows  to  your  honor  that 
they  have  been  informed  that  prayers 
numbered  eight  and  nine,  mentioned  in 
the  second  bill  of  exceptions,  which 
were  offered  at  the  trial  and  placed  in 
the  hands  of  the  Judge  by  counsel  for 
defendants,  have  been  mislaid. 

These  petitioners  respectfully  pray 
the  Court  to  cause  diligent  search  to  be 
made  for  said  prayers,  and  if  they 
cannot  be  found,  they  pray  the  Court 
to  cause  the  substance  and  effect  of 
said  prayers,  or  the  exact  language  of 
the  same,  if  it  can  be  ascertained,  to 
be  inserted  in  the  second  bill  of  excep- 
tions, and  they  pray  the  Court  to  make 
such  inquiry  by  the  testimony  of  wit- 
nesses and  by  other  means  satisfactory 
to  the  Court  as  may  be  requisite  to  re- 
fresh the  memory  of  the  Court  as  to  the 
contents  of  said  prayers,  so  that  the 
same  may  be  accurately  set  forth  and 
justice  be  done  in  the  premises." 

The  petition  was  dismissed  in  the 
court  below,  and  its  action  in  so  doing 
was  sustained  on  appeal,  the  court 
holding  that  under  rules  34  and  35. 
which  provided  in  substance  that  after 
all  the  testimony  intended  to  be  offered 
on  both  sides  is  introduced,  the  court 
will  expect  to  be  furnished  with  all  the 
prayers  the  parties  respectively  pro- 
pose to  found  thereon,  and  after  argu- 
ment upon  the  same,  the  court,  on  the 
whole  case,  will  give  such  instructions 
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Form  No.  13281.' 

(  Venue  and  address  as  in  Form  No.  5918. ) 

Your  petitioner,  John  Doe,  respectfully  represents  that  a  certain 
office  paper,  to  wit,  (fiaming  it),  in  a  certain  case  heretofore  instituted 
in  this  court,  has  been  lost.  That  an  exact  (or  substantial')  copy  of 
such  lost  paper  is  hereunto  annexed,  marked  Exhibit  A. 

Wherefore  your  petitioner  prays  that  this  copy  of  said  {jiaming 
paper)  be  established  by  the  court  instanter. 

John  Doe. 
Form  No.  13282.* 

(^Commencing  as  in  Form  No.  5915)  that  heretofore,  to  wit,  at  the 
October  term,  \W8,  of  this  court  he  began  a  suit  therein  against  said 
Richard  Roe  upon  (Here  state  cause  of  action)  \  that  such  proceedings 
were  afterward  had  in  said  court  that  on  the  twentieth  day  of  October, 
iS98,  a  judgment  was  rendered  therein  in  favor  of  this  plaintiff  and 
against  said  defendant,  which  said  judgment  remains  in  full  force  and 
effect  and  not  reversed  or  otherwise  vacated.  That  afterward  and 
after  said  judgment  was  rendered  and  said  cause  was  determined  the 
said  judgment  was  lost  or  destroyed  without  the  fault  or  neglect  of 
this  plaintiff.  That  a  certified  copy  of  said  judgment  cannot  be  ob- 
tained by  this  plaintiff,  and  that  the  substance  of  said  judgment  so 
lost  or  destroyed  was  as  follows,  to  wit:  (Here  set  out  substance  of  lost 
judgment).  That  the  loss  or  destruction  of  said  judgment,  unless  sup- 
plied, will  or  may  result  in  damage  to  this  plaintiff,  for  the  reason  that 
(stating  reasons). 

Wherefore  plaintiff  prays  for  an  order  reciting  the  substance  and 
effect  of  said  lost  judgment  and  that  said  order  when  entered  of 
record  in  said  court  may  have  the  same  force  and  effect  that  the 
original  judgment  would  have  had  if  the  same  had  not  been  lost  or 
destroyed. 

John  Doe. 

b.  Notice  of  Application.' 

as  may  appear  requisite  to  place  the  2g8;    People   v.   Cazalis,    27   Cal.    522; 

cause,  fully  charged,  before  the  jury;  Pearce  v.  Thackeray,  13  Fla.  574. 

and  after  the  jury  shall  have  been  so  Copy  Paper. — The  notice  must  be  ac- 

charged   or   instructed    no    additional  companied  by  a  copy  of  the  paper  of- 

prayer  will  be  received   or  additional  fered  in  substitution.     Ala.  Civ.  Code 

evidence   given  to  the  jury  unless  by  (1896),  §§  2648,  2649;  Adkinson  v.  Keel, 

permission  of  the  court,  the  court  was  25  Ala.  551;  Arizona  Rev.  Stat.  (1887), 

justified  in  dismissing  the  petition.  §  932. 

1.  Georgia.  —  2  Code  (1895),  §  4743.  Evidence  to  be   Offered.  —  It    is    not 
See,  generally,  supra,  note  2,  p.  634.  necessary   that   the   notice   of   motion 

2.  Indiana. — Horner's  Stat.  (1896),  shall  state  the  evidence  which  will  be 
§§  1233-1235,  offered.     Ward  v.  State,  78  Ala.  455. 

See,  generally,  supra,  note  2,  p.  634.  IVhen   Motion   will  be   Made.  —  The 

3.  Bequisites  of  Notice.  —  For  statutes  notice  should  specify  when  the  motion 
see  supra,  note  2,  p.  634.  will   be  made.     Adkinson  v.  Keel,   25 

Must  be  Explicit.  — The  notice  must     Ala.  551. 
be  sufficiently  explicit  to  advise  the  op-         Sufficient  Notice.  —  A  notice  of  loss, 
posite  party  of   what   is   intended,  as     which  explicitly  describes  the  judgment 
well  as  to  enable  him  to  controvert  the     and  papers  which  are  alleged  to  be  lost 
affidavit.      McLendon  z/.  Jones,  8  Ala.     and  requires  the  defendant  to  appear  at 
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Form  No.  13283. 

(Precedent  in  Pruit  v.  Pruit,  43  Ala.  74.)* 
State  of  Alabama,  \^  ^^  ^^^^^.j^  ^^  ^.j^^  g^^^.^  ^^  Alabama. 

Lawrence  County.  )  •' 

You  are  hereby  commanded  to  give  notice  to  Richard  Pruit.,  and 
John  Moore,  as  the  administrators  of  the  estate  of  William  Pruit., 
deceased,  that  Martha  Pruit,  widow  of  said  William  Pruit,  deceased, 
in  her  own  right,  as  one  of  the  distributees  of  said  William  Pruit, 
deceased,  and  in  her  right  as  guardian  of  Sarah  J.  Pruit,  also  a  dis- 
tributee of  said  William  Pruit,  deceased,  will  make  a  motion  in  the 
probate  court  of  said  county,  before  the  judge  of  said  court,  at  the 
court-house  of  said  county,  on  \ht.  first  Monday  \n  September,  inst.,  the 
same  being  the  third di^-y  of  said  month,  to  supply  the  lost  record  of  the 
final  settlement  and  distribution  of  the  estate  of  said  William  Pruit, 
deceased,  made  by  said  Richard  Pruit  a.n6.  John  Moore,  as  adminis- 
trators as  aforesaid,  in  said  court  of  probate,  on  the  2li.th  day  of  April, 
i857,  a  copy  of  which  is  hereto  appended  as  part  of  this  notice;  and 
motion  will  also  be  made,  at  the  same  time,  to  enroll  said  copy  of 
said  record,  as  a  substitute  for  said  lost  record;  when  and  where  they 
can  attend,  and  show  cause  against  the  same,  as  they  may  be  advised. 

Herein  fail  not,  and  have  you  this  notice,  at  our  said  court  of 
probate,  on  said  first  Monday  in  September,  inst.,  and  how  you  have 
executed  the  same. 

/.  H.  McDonald,  J.  P.  C.^ 

August  7,  iS67. 

(r)  Order  Establishing.^ 

court  on   a  day  designated  and  show  that    a    copy    writ,    declarations   and 

cause  why  they  should  not  be  substi-  pleadings  be  established,  in  lieu  of  the 

tuted,  is    held  sufiicient,  according  to  papers   destroyed,  and   also,    that  the 

the  requirements  of  the  common  law,  plaintiff  recover  of  the  defendant  one 

although   it   does    not  conform  to  the  hundred  dollars,  as  also  costs  of  this 

statute.     Doswell  v.  Stewart,   11  Ala.  suit,  for  which  execution  may  issue." 

629.  This  order  was  set  aside,  the  court 

1.  Alabama.  —  Civ.  Code  (1896),  §  holding  that  the  notice  given  was  de- 
2649.  fective. 

See,  generally,  supra,  note  3,  p.  636.  The  following  order  re-establishing  a 

2.  By  Whom  Issaed.  —  It  was  held  in  pluries  writ  of  execution  was  issued  in 
this  case  immaterial  whether  the  notice  Rhodes  v.  Moseley,  6  Fla.  12,  to  wit: 
is  issued  by  the  party  desiring  the  sub-  "  It  appearing  to  the  court  from  the 
stitution  or  by  the  court  in  which  the  petition  and  accompanying  papers  filed 
substitution  is  to  be  made.  It  is  not  by  the  Sheriff  of  Leon  county  in  the 
only  proper  but  becoming  that  the  case,  that  a  pluries  writ  of  execution 
court  should  issue  the  notice,  because  was  issued  from  the  Clerk's  office,  and 
it  is  more  conducive  to  order.  The  act  that  the  said  writ  was  lost  or  mislaid, 
does  not  require  the  notice  to  be  sworn  etc. 

to,  nor  that  affidavits  of  the  correctness  It  is  therefore  ordered,  that  the  said 

of  the  record  proposed  to  be  substituted  copy  be  established  in  lieu  of  the  origi- 

should  accompany  it.  nal  and   be  valid  for  all  purposes  for 

3.  Precedents.  —  The  following  order  which  the  original  writ  of  execution 
of  substitution  is  set  out  in  McLendon  would  have  been." 

V.  Jones,  8  Ala.  298,  to  wit:  The  foregoing  order  was  set  aside, 

"  It  appearing  to  the  satisfaction  of  the  court  holding  that  the  application 
the  Court,  that  the  original  papers  in  to  establish  a  lost  paper  must  be  made 
this  cause  have  been  destroyed  by  fire,  by  the  real  party  in  interest  and  cannot 
it  is   therefore  ordered   by  the  Court,     be  made  by  an  officer  of  the  court. 
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Form  No.  13284. 
(Precedent  in  Mobile,  etc.,  R.  Co.  v.  Smith,  51  Ala.  330.)' 
ChesUy  C.  Smith 

V. 

Lemuel  Harville. 

Came  the  plaintiff,  by  his  attorney,  and  suggests  to  the  court  that 
the  original  papers  in  this  case  have  been  destroyed  by  fire,  and 
moves  the  court  for  leave  to  substitute  new  papers,  in  lieu  of  those 
destroyed.  And  the  plaintiff  having  proved,  to  the  satisfaction  of 
the  court,  that  the  papers  so  proposed  to  be  substituted  are  true  and 
correct  copies  of  the  original  papers;  it  is  therefore  ordered  by  the 
court,  that  the  papers  now  presented  be  and  the  same  are  hereby 
filed,  and  the  cause  continued  by  the  defendant. 

Form  No.  13285. 

(Precedent  in  Adkinson  v.  Keel,  25  Ala.  552.)* 

[(7/V/(r  of  cause  as  in  Form  No.  11839.)Y 

The  plaintiffs  in  this  case  having  given  the  defendants  notice  of 
the  intention  to  make  this  motion,  and  served  them  with  copies  of  the 
affidavit  upon  which  said  motion  is  predicated,  came  the  parties,  by 
their  attorneys;  and  the  proof  showing  that  at  the  Pa//  term,  iSSO, 
of  this  county,  the  said  plaintiffs  recqvered  a  judgment  against  the 
said  defendants  for  the  sum  of  ^4-^2,  and  costs,  which  said  judgment 
was  destroyed  by  fire;  it  is  therefore  considered  by  the  court,  that 


The  following  order  establishing  a 
lost  judgment  is  set  out  in  Jordan  v. 
Tarver,  92  Ga.  379,  to  wit: 

Application     to 


''PV.B.  Tarver 

vs. 

Saulsbury,     Respess 

b'  Co.  etal. 


set  aside  home- 
^  stead  and  appeal 
from  court  of  or- 
dinary. 
In  Twiggs  superior  court. 
It  appearing  to  the  court  that  at  the 
October  terra,  1890,  above  stated  case 
came  on  for  trial,  and  that  the  jury  em- 
paneled in  said  case  returned  a  verdict 
therein  sustaining  the  judgment  of  the 
said  court  of  ordinary  and  allowing  the 
said  homestead  set  apart  by  said  ordi- 
nary; and  it  further  appearing  that  a 
judgment  upon  said  verdict  was  taken 
in  form  and  substance  as  follows,  to 
wit:  Whereupon  it  is  considered  and 
adjudged  that  the  verdict  of  the  jury 
in  the  within  case  be  made  the  judg- 
ment of  the  court,  and  that  said  home- 
stead so  set  apart  by  said  ordinary  be 
and  the  same  is  hereby  allowed  and 
established. 

D.  M.  Roberts,  J.  S.  C.  0.  C. 
Joseph  Jones, 

Atty.  for  homestead  estate. 
It  further  appearing  to  the  court  that 
said  judgment  has'  been  lost,  and  that 


same  is  not  of  file  in  the  records  of  said 
court,  and  has  never  been  entered  upon 
the  minutes  of  said  court,  therefore  it 
is  ordered  that  the  above  copy  of  said 
judgment  be  and  the  same  is  hereby 
established  in  lieu  of  the  lost  original. 
D.  M.  Roberts,  J.  S.  C.  O.  C." 
This  order  was  set  aside  for  the  rea- 
son that  notice  to  the  opposite  parties 
had  not  been  given,  and  for  the  further 
reason  that  from  an  inspection  of  the 
files  and  records  of  the  court  it  appears 
that  if  any  such  judgment  was  signed 
at  the  October  term,  1890,  it  was  never 
entered  on  the  minutes  or  dockets  nor 
filed  with  the  clerk. 

1.  It  was  held  in  this  case  that  where 
the  summons  and  complaint,  having 
been  lost  before  final  judgment,  are 
substituted  on  motion,  and  from  the 
substituted  papers  it  appears  that  the 
original  process  was  served  on  the  de- 
fendant, he  cannot  on  error  complain 
that  he  had  no  notice  of  the  motion  to 
substitute. 

See,  generally,  supra,  note  2,  p.  634. 

2.  This  judgment  was  reversed  be- 
cause the  notice  on  which  it  was  issued 
was  insuflScient. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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said  judgment  be  established,  as  follows:  Came  the  said  plaintiffs,  by- 
attorney,  and  defendants  came  not,  but  made  default;  it  is  therefore 
considered  by  the  court,  that  plaintiffs  recover  of  defendants  %}fi2^ 
and  costs.  And  it  is  agreed  by  said  plaintiffs  that,  if  this  case  should 
be  taken  to  the  Supreme  Court,  the  damages  in  that  court  are 
released,  if  any  should  be  given;  and  the  defendants  except,  and  take 
an  appeal. 

(2)  Indictment  or  Information.* 
(tf)  Motion  or  Suggestion  of  Loss.^ 

Form  No.  13286. 

(Precedent  in  State  v.  Thomas,  97  Iowa  397.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1069S.)]* 
Comes  now  the  plaintiff  herein,  and  moves  the  court  that  the  copy 
of  indictment  hereto  attached,  marked  Exhibit  A,  may  be  substituted 
for  the  original  indictment  herein,  and  as  grounds  therefor  states: 
(i)  That  said  original  indictment  has  been  lost;  (2)  that  said  Exhibit 
A  is  practically  a  copy  of  said  original  indictment;  (3)  that  said 
Exhibit  A,  as  to  the  statement  of  requisite  and  material  facts  and 
matters,  such  as  names  of  the  parties  defendant,  the  name  of  the 
offense  charged,  the  allegations  of  facts  constituting  the  offense, 
the  names  of  the  witnesses,  and  the  indorsement  and  signature  by 
the  foreman  of  the  grand  jury,  is  practically  and  substantially  the 
same  as  the  said  lost  original  indictment.  And  in  support  of  this 
motion  the  affidavits  of  £.  M.  Woodward.,  W.  O.  Beck,  and  Henry 
Dayton,  and  said  Exhibit  A,  hereto  attached,  are  herewith  submitted, 
and  made  a  part  hereof. 

[{Signature  as  in  Form  No.  1069S.)]* 

1.  For  Btatntes   relating   to   the   pro-  Wyoming.  —  Laws  (1890),  c.  73,  §  132. 

cedure  for  substitution  of  lost  indict-  2.  Precedent.  —  In  Ward  v.   State,  78 

ments  or  informations  see  as  follows,  Ala.   455,   the   motion  was  "  to  supply 

to  wit:  and  substitute  the  lost  and  burned  rec- 

Alahama.  —  Critn.    Code    (1896),    §§  ord  of  the  organization  of  the  court  and 

4919,  4920.  grand  jury  that  found  the  bill  of  in- 

Arkansas. — Sand.  &  H.  Dig.  (1894),  dictment  against  William  J.   IVarc/,  and 

§  2097.  all  the  records  of  the  organization  of 

Georgia.  — 2  Code  (1895),  §  4743.  the  court,  ordered,  published  and  made, 

Indiana.  —  Horner's   Stat.  (1896),  §^  and  all  the  records  of  all  the  proceed- 

1674,  1677.  ings  on  the   arraignment,  trial,  convic- 

Minnesota.  —  Stat.  (1894),  §  7237.  tion  and   sentence   of  said  William  J. 

Mississippi.  —  Anno.   Code  (1892),  §  Ward,  in  the  case  of  the  State  v.   Will- 

1347.  iam  J.   Ward,  charged  with  the  murder 

Missouri.  — Rev.  Stat.  (1889),  §  4060.  oi  Jacob  f.  Parmer;  also,  to  enroll  said 

Montana.  — Pen.  Code  (1895),  §  1855.  copy  of  said  record  as  a  substitute  for 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  said  lost  and  burned  record." 

285,  §  34.  3.  This  motion   did    not  prevail,  for 

Tennessee. —  Code  (1896),  §  7102.  the  reason   that  the  evidence   did  not 

Texas.  —  Code    Crim.    Proc.    (1895),  show  that  the  proposed  substitute  was 

art.  470.  a  substantial  copy. 

Utah.  —  Rev.  Stat.  (1898),  §  4753.  See,    generally,    the    statutes    cited 

West  Virginia.  —  Code  (1891).  c.  152,  supra,  note  i. 

§  10.  4.  The  matter  to  be  supplied  within 

Wisconsin.  —  Stat.  (1898),  §  4672.  [  ]  will  not  be  found  in  the  reported  case. 
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Form  No.  13287. 
(Precedent  in  State  v.  Adams,  17  Tex.  232.)' 
\^The  State  of  Texas  \ 

against  \  No.  1116. 

William  E.  Adams.  ) 
In  the  District  Court  of  Harrison  County,  Texas?^ 
Now  on  this  day  comes  S.  P.  Donly,  the  District  Attorney,  who 
prosecutes  in  this  behalf,  and  shows  to  the  Court  that  an  indictment 
lately  pending  in  this  Court  in  the  case  of  the  State  of  Texas  against 
William  E.  Adams,  for  betting  money  upon  a  certain  gaming  table 
commonly  called  a  Rondo  Table,  No.  776,  filed  in  said  Court,  on  the 
sixth  day  oi  July,  a.  d.  i855,  has  been  stolen,  lost  or  mislaid,  so  that 
it  cannot  be  had;  that  no  certified  or  written  copy  has  been  pre- 
served of  the  same,  so  far  as  he  is  informed  and  believes;  that  said 
original  indictment  was  prepared  by  him;  endorsed  a  true  bill  and 
signed  by  the  foreman  of  the  grand  jury;  and  that  the  paper  and 
writing  filed  as  for  an  indictment  in  this  Court  on  the  7th  daiy  o{  July, 
iS55,  marked  776,  against  the  said  William  E.  Adams,  contains  in 
substance  the  contents  of  said  original  indictment,  and  to  the  best 
of  his  recollection,  information  and  belief,  it  is  a  true  copy  of  said 
original  indictment;  that  in  preparing  the  substitute  for  said  original 
indictment,  he  referred  to  and  used  in  preparing  this,  an  indictment 
found  at  the  same  Term  of  the  Court  as  in  this  case,  and  that  all  of 
said  indictments  (for  betting  at  Rondo)  were  printed  in  full,  except 
as  to  the  name  of  the  party,  and  all  of  the  same  printed  copy;  and  he 
prays  that  it  be  taken,  held  and  received  as  a  substitute  for  said 
original  indictment. 

[(^Signature  and  verification^)^ 

(J?)  Authenticated  Copy. 

Form  No.  13288.^ 

{If ere  set  out  copy  of  indictment  or  information.") 

I,  Daniel  Webster,  district  (or  county)  attorney,  do  hereby  certify 
that  the  foregoing  indictment  (or  information)  is  the  same  as  that 
referred  to  in  the  written  suggestion  this  day  made  and  filed  herein 
and  herewith  presented  to  the  court,  and  I  do  hereby  certify  that 

1.  It  was  held  in  this  case  that  the  County,  in  District  Court,  April  term, 

proof  established  conclusively  the  iden-  a.  d.  1877: 

tity  of  the  copy  with  the  original   in-  I,  f.  B.  Stringer,  county  attorney  for 

dictment,  for  which  it  was  proposed  as  Franklin  County,   state   aforesaid,    do 

a  substitute,  and  that  the  lower  court  certify  that  the  within  is  a  substantial 

erred  in  refusing  to  permit  the  trial  to  copy  of  the  original  indictment,  whi»h 

proceed  upon  it.  has   been    lost   from   the   files   of  this 

See  Tex.  Code  Crim.  Proc.  (1895),  art.  court.                           f.  B.  Stringer, 

470,  and,  generally,  the  statutes  cited  Co.  Att'y  F.  C.  P." 

supra,  note  I,  p.  639.  2.  The  matter  enclosed  by  and  to  be 

Insafflcient  Suggestion.  —  The  follow-  supplied  within  [  ]  will  not  be  found  in 

ing  suggestion  of  loss  was  held  insuffi-  the  reported  case. 

cient  in  Clampitt  v.  State,  3  Tex.  App.  3.   Texas.  —  Code  Crim.  Proc.  (1895), 

638,  to  wit:  art.  470. 

"The     State     of     Texas,     Franklin  See,  generally,  J«/ra,  note   i,  p.  639. 
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such  indictment  (or  information)  is  in  substance^  the  same  indictment 
(or  information)  as  that  which  has  heretofore  been  lost  (or  mislaid 
or  mutilated  or  obliterated). 

Daniel  Webster^ 

District  Attorney  for  the  Fifth  Judicial  District  of  Texas 

(or  County  Attorney  of  Bexar  County^  Texas). 

(c)  Order. 

aa.  For  New  lNDiCTME>rr. 

Form  No.  13289. 

(Ala.  Crim.  Code  (1896),  §  4919.)* 
The  State  ) 
vs.         >• 
fohn  Doe.  ) 

In  this  case,  it  appearing  to  the  court  that  an  indictment  was  pre- 
ferred against  the  defendant  at  the  July  term,  iZ98,  and  the  said 
indictment  was  lost,  mislaid,  or  destroyed,  it  is  therefore  ordered 
that  a  new  indictment  be  preferred  against  the  defendant  for  the 
same  offense. 

bb.   Establishing  Substitute.' 


1.  Snbstance  Sufficient.  —  Where  the 
county  attorney  inadvertently  indorsed 
on  a  substituted  information  a  nurn- 
ber  different  from  that  by  which  the 
case  was  originally  docketed,  it  was 
held  that  the  mistake  should  have 
been  corrected  upon  the  motion  of  the 
county  attorney  or  by  the  trial  court 
upon  its  own  motion.  Stiff  v.  State, 
21  Tex.  App.  255. 

2.  Alabama.  —  When  an  indictment 
is  lost,  mislaid  or  destroyed,  the  court 
may,  on  satisfactory  proof  thereof, 
order  another  indictment  to  be  pre- 
ferred at  the  term  at  which  said  proof 
is  made  or  at  a  subsequent  term,  in 
which  case  the  entry  of  record  must  be 
made  to  the  same  effect  as  the  form 
given  in  the  text.     Crim.  Code  (1896), 

I  4919- 

See,  generally,  statutes  cited  supra, 
note  I,  p.  639. 

3.  B(9qaisites  of  Order —  Evidence. —  It 
is  not  necessary  to  preserve,  in  a  judg- 
ment of  the  court  granting  leave  to  file 
a  copy  of  a  lost  information,  the  evi- 
<lence  on  which  leave  was  granted. 
Long  V.  People,  34  111.  App.  481. 

Substitution.  —  The  record  must  af- 
firmatively show  that  substitution  was 
actually  made.  Rogers  v.  State,  11 
Tex.  App.  608.  Thus  the  record  in 
Turner  v.  State,  7  Tex.  App.  596,  con- 
tained the  following  entry  after  giving 


the  style  and  number  of  the  case: 
' '  Now  on  this  loth  day  of  April,  A.  D. 
1877,  comes  the  county  attorney,  and 
suggests  the  loss  of  the  indictment  in 
this  cause,  whereupon  leave  is  given 
by  the  court  to  supply  the  same."  Then 
followed  a  copy  of  the  proposed  sub- 
stituted indictment  with  this  accom- 
panying statement,  after  again  giving 
style  and  number:  "  Comes  the  county 
altorney  oi  Burnet  county,  in  the  above 
styled  and  numbered  cause,  and  says 
that  the  above  and  foregoing  substi- 
tuted indictment  is  substantially  the 
same  as  the  original  indictment  in  this 
cause,  which  has  been  mislaid." 

The  court,  while  admitting  that  the 
foregoing  might  possibly  be  considered 
a  substantial  compliance  with  the  stat- 
ute so  far  as  the  suggestion  of  loss  and 
leave  to  substitute  is  concerned,  yet 
held  that  the  act  of  substitution  was 
not  complete,  as  there  was  no  showing 
in  the  record  that  substitution  had  in 
fact  been  made.' 

Permission.  —  The  failure  of  the 
record  to  show  that  the  substitution  of 
a  lost  indictment  was  made  by  permis- 
sion of  the  court  is  fatal  on  appeal. 
Graham  v.  State,  43  Tex.  550. 

Precedent.  —  In  Long  v.  People,  34 
111.  App.  481,  the  order  of  the  court, 
made  on  motion  for  leave  to  file  a 
copy  of  the   information,  was  as   fol- 
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Form  No.  33290. 

(Precedent  in  State  v.  Shank,  79  Iowa  49.)' 

[(7>V/<?  of  court  and  cause  as  in  Form  No.  12063.)]  2 
And,  it  appearing  to  the  court  that  the  original  indictment  in  this 
case  has  been  lost,  the  county  attorney  moves  to  substitute  a  copy 
thereof,  which  motion  is  supported  by  oral  testimony,  and  motion 
submitted;  and  upon  due  consideration  it  is  ordered  by  the  court  that 
said  motion  be  sustained,  and  that  the  copy  of  the  indictment  marked 
*'  Exhibit  A  "  by  the  short-hand  reporter  is  substituted  as  and  for  the 
original  indictment  found  herein. 

c.  Marriage  Certificate. 

(1)  Petition, 

Form  No.  i  3  2  9  i .» 

Pulaski  Circuit  Court. 

Jn  the  matter  of  the  Application  of  John  ) 

and  Martha  Doe  for  the  Restoration  > 

of  the  Record  of  their  Marriage.  ) 

To  the  Honorable  the  Circuit  Court  of  Pulaski  County. 

The  petition  of  John  Doe  and  Martha  Doe,^  of  Big  Rock  township 
in  said  county  of  Pulaski  respectfully  shows  that  the  said  John  Doe 
and  Martha  Doe,  then  Martha  Roe,  were  united  in  marriage  in  said 
Pulaski  county  on  the  first  day  oi  June,  iS90,  and  that  said  marriage 
was  performed  by  one  Abraham  Kent,  a  justice  of  the  peace  of  said 
Big  Rock  township.  That  at  the  time  of  performing  said  marriage, 
the  said  Abraham  Kent  indorsed  upon  the  marriage  license  thereto- 
fore issued  to  your  petitioners  by  the  county  clerk  oi  Pulaski  conntyy 
his  certificate  of  that  fact  in  due  form  of  law.  That  afterward,  on 
the  tenth  day  of  June,  iB90,  and  within  sixty  days  from  the  date  of 
such  license,  your  petitioner  John  Doe  returned  the  same  to  the  office 
of  the  clerk  of  the  county  of  Pulaski  officially  signed  by  the  said 
Abraham  Kent,  as  a  justice  of  the  peace  as  aforesaid,  as  having  been 
duly  executed  and  that  the  parties  therein  named  had  been  duly  and 
according  to  law  joined  in  marriage,  whereupon  the  clerk  of  said 
county  of  Pulaski  made  a  record  thereof  in  the  marriage  record  in 

lows,    to    wit:    "  And    thereupon    the  tification    was   held    sufficient   by   the 

said  People  of  the  State  of  Illinois,  by  supreme  court. 

C.  ^.  Z)rtz/?V/j^«,  Stale's  Attorney,  in  and  See,    generally,    the    statutes    cited 

for  the  said  county  oi  fasper  and  State  supra,  note  i,  p.  639. 

aforesaid,  moved  the  court  for  leave  to  2.  The  matter  to  be  supplied  within 

supply  a  copy  of  the  information  lodged  [  ]  will  not  be  found  in  the  reported  case, 

against  the  said  defendants,  the  origi-  3.  Arkansas.  —  Sand.     &    H.     Dig. 

nal  information  by  the  said  state's  at-  (1894),  §  6113. 

torney  then  and  there  being  alleged  to  4.  Who    may    Make.  —  The    petition 

have  been  lost,  which  motion  was  by  may  be  made  by  the  parties  between 

the  court  allowed,   and  leave  given  to  whom    the    marriage    was    originally 

the  said  People  to  file  a  copy,  and  sub-  solemnized,  or   the   one   surviving,    if 

stitute   such    copy    for   original  in  the  either  be  dead,  or  their  heirs,  by  their 

record  of  this  cause."  guardfan,  in  case  both  parties  are  dead. 

1.  Thisorder  of  substitution  and  iden-  Sand.  &  H.  Dig.  Ark.  (1894),  §  6113. 
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his  said  office  and  immediately  made  out  a  certificate  of  said  record, 
under  his  hand  and  seal,  giving  names,  date,  book  and  page,  together 
with  the  name  of  county  and  state,  and  attached  said  certificate  to 
said  license  and  returned  the  same  to  your  petitioner  John  Doe.  Your 
petitioners  further  show  that  the  said  certificate  so  returned  to  the 
said  John  Doe  as  aforesaid  has  been  lost  or  destroyed  and  that  the 
record  thereof  was  destroyed  on  the ^r^/ day  of  February,  i899,  by 
the  burning  of  the  office  of  the  clerk  of  said  county  of  Pulaski.  Your 
petitioners  further  show  that  the  said  Abraham  Kent,  who  solemnized 
said  marriage,  departed  this  life  on  the  sixth  day  of  December,  iS93. 

Wherefore  your  petitioners  pray  that  upon  hearing  this  petition 
and  upon  being  advised  of  the  truth  of  the  matters  contained  therein, 
your  honorable  court  will  decree  that  the  record  of  your  petitioners' 
marriage  be  reinstated  upon  the  records  of  the  recorder's  office. 

John  Doe. 
Martha  Doe. 

{Verijication.y- 

(2)  Notice  of  Application. 

Form  No.  i  3292.* 

(^Title  of  court  and  cause  as  in  Form  No.  13291.') 
To  All  Whom  it  may  Concern: 

Notice  is  hereby  given  that  the  undersigned  will  apply  to  the 
Circuit  Court  oi  Pulaski  county,  at  the  next  October  term  thereof,  for 
a  decree  that  the  record  of  their  marriage,  which  has  been  lost  or 
destroyed,  be  reinstated  upon  the  records  of  the  recorder's  office  of 
said  county,  and  all  persons  who  may  feel  themselves  concerned  are 
hereby  called  upon  to  come  forward  on  or  before  the  second  day  of 
said  next  October  term  of  said  court,  and  show  cause,  if  any  they  can, 
why  such  record  should  not  be  reinstated  upon  the  records  of  the 
recorder  of  said  county. 

John  Doe. 
Martha  Doe. 

September  1,  18PP. 

(3)  Order  Establishing. 

Form  No.  13293.* 

(^Title  of  court  and  cause  as  in  Form  No.  13291.) 

Come  the  petitioners  by  their  attorney,  and  it  appearing  to  the 
court  that  (^Here  set  out  finding  of  facts  as  alleged  in  the  petition)  and 
that  a  petition  setting  forth  the  foregoing  facts  signed  by  the  said 
John  Doe  and  Martha  Doe,  and  verified  by  the  affidavit  of  the  peti- 
tioner John  Doe,  has  been  filed  in  the  office  of  the  clerk  of  said 
Pulaski  Circuit  Court  more  than  thirty  days  before  the  commence- 

1.  Who  may  Verify.  —  The  petition  See,  generally,  the  title  Verifica- 
must  be  verified  by  the  affidavit  of  the     tions. 

petitioner  or  some  other  reputable  per-        2.  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
son   for  him.     Sand.   &   H.  Dig.  Ark.     §  6113. 
(1894).  §6113. 
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rnent  of  this  term  of  the  said  court,  and  that  notice  of  such  intended 
application  has  been  published  in  the  ^^Pulaski  Gazette"  a  newspaper 
printed  in  said  Pulaski  county,  at  least  six  weeks  before  the  com- 
mencement of  said  term,  calling  on  all  persons  who  might  feel  them- 
selves concerned,  to  come  forward  on  or  before  the  second dzyoi  said 
term  and  show  cause,  if  any  they  have,  why  such  record  should  not 
be  reinstated  upon  the  record  of  the  recorder  of  said  county,  and  no 
one  appearing  to  show  cause, 

It  is  therefore  adjudged,  ordered  and  decreed  that  the  record  of 
the  marriage  of  the  said  John  Doe  and  of  Martha  Doe  be  reinstated 
upon  the  records  of  the  recorder's  office  of  said  county  of  Pulaski. 

d.  Married  Woman's  Schedule. 

(1)  Petition. 

Form  No.  13294.' 

Pulaski  Circuit  Court. 
In  the  matter  of  the  Application  of  Martha  Doe 

for    the    Restoration    of   the    Record  of    the 

Schedule  of  her  Property. 
To  the  Honorable  the  Circuit  Court  of  Pulaski  County: 

The  petition  of  Martha  Doe,  of  Big  Rock  township  in  said  county 
of  Pulaski,  respectfully  shows  that  she  is  a  married  woman  and  the 
wife  of  John  Doe,  with  whom  she  resides  in  Big  Rock  township  in 
said  county  oi  Pulaski,  state  of  Arkansas. 

That  she  is  entitled  by  law  to  the  following  property,  to  wit:  {set- 
ting forth  a  full  description  of  the  nature  of  the  property  and  the  tnannerin 
which  she  derived  title  to  the  same),  and  that  on  or  about  the  tenth  day  of 
June,  i896,  she  filed  a  schedule  of  the  same  as  required  by  law  in  the 
office  of  the  recorder  of  said  county  of  Pulaski.  That  thereafter,  on  the 
frst  day  oi  January,  iS98,  the  said  schedule  became  lost  or  destroyed 
by  the  burning  of  the  said  recorder's  office,  together  with  the  con- 
tents thereof. 

Wherefore  your  petitioner  prays  that  the  same  may  be  reinstated 
and  admitted  of  record  in  the  recorder's  oflSce  of  said  county  of 
Pulaski. 

Martha  Doe. 

{Verification?^  » 

(2)  Notice  of  Application. 

Form  No.  13295.' 

(  Title  of  court  and  cause  as  in  Form  No.  1329 Jf.. ) 
To  All  Whom  it  may  Concern: 

Notice  is  hereby  given  that  the  undersigned  will  apply  to  the  Circuit 
Court  of  Pulaski  county,  at  the  next  October  term  thereof,  for  a  decree 
that  the   schedule  of  the  property  to  which  she  is  entitled  by  law, 

1.  Arkansas.  —  Sand.  &  H.  Dig. (1894),  2.  Who  may  Verify.  — The  petition 
§  61 14.  may  be  verified  by  the  affidavit  of  the 
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which  was  filed  in  the  office  of  the  recorder  of  said  county  of  Pulaski 
on  or  about  the  tenth  day  oi  June,  i890,  and  which  has  been  lost  or 
destroyed,  be  reinstated  and  admitted  of  record  in  the  office  of  the 
recorder  of  said  Pulaski  county. 

Martha  Doe. 
September  1,  i&98. 

(3)  Order  Establishing. 

Form  No.  13296.' 

{Title  of  court  and  cause  as  in  Form  No.  13294.') 

Comes  the  petitioner  by  her  attorney,  and  it  appearing  to  the  court 
that  (^Here  set  out  finding  of  facts  as  alleged  in  petition),  and  that  public 
notice  of  this  application  has  been  given,  addressed  to  all  whom  it 
may  concern,  by  publication  for  ten  consecutive  weeks  in  the  "Pulaski 
Gazette"  a  newspaper  published  in  said  county  of  Pulaski,  and  no 
cause  appearing  to  the  contrary. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  prayer  of 
said  petitioner  be  and  the  same  hereby  is  granted,  and  the  clerk  of 
this  court  is  hereby  directed  to  certify  a  copy  of  said  petition  and 
of  this  decree  granting  the  prayer  thereof  under  the  seal  of  this 
court. 

e.  Municipal  Warrants  or  Bonds.* 
(1)  Affidavit. 

Form  No.  13297.' 

(^Venue  as  in  Form  No.  81^.) 

John  Doe,  being  duly  sworn,  deposes  and  says  that  he  is  the  owner 
of  a  warrant  legally  drawn  by  the  controller  of  state  of  California. 
That  said  warrant  was  numbered  one  hundred  and  fifty  (Ji50)  and  was 
drawn  to  the  order  of  affiant  as  payee,  and  for  the  sum  of  two  hundred 
dollars,  and  was  dated  the  thirty-first  day  of  December,  a.  d.  \W8. 
That  the  said  warrant  has  not  been  paid  by  the  state  treasurer  nor 
has  any  part  thereof.  That  said  warrant  has  been  lost  (or  destroyed) 
in  the  following  manner,  to  wit:  {Here  state  all  material  facts  relative 
to  loss  or  destruction). 


{Jurat  as  in  Form  No.  81^.) 


John  Doe. 


petitioner    or    by    some    other    disin-  Kansas,  —  Gen.  Stat.  (1897),  c.  49. 

terested     reputable    person      for   her.  Minnesota. — Stat.    (1894),    §§    2225- 

Sand.  &  H.  Dig.  Ark.  (1894),  ^6114.  2229. 

1.  Arkansas.  —  Sand.  &  H.  Dig.  (1894),  Mississippi. — Anno.    Code  (1892),    § 
§6114.  2802. 

2.  For  statxites  relating  to  lost  or  de-  New  York. — Birds.  Rev.  Stat.  (1896), 
stroyed  municipal  warrants  or   bonds  p.  2896,  §  192. 

see  as  follows,  to  wit:  Wisconsin.  —  Stat.  (1898),  §  1169. 

California. —  Gen.  Laws (1897),  p.  564,  8.   California.  —  Gen.  Laws  (1897),  p. 

tit.  166.  564,  tit.  166,  §  I. 

Colorado,  —  Mills'  Anno.  Stat.  (1891),  See,    generally,    the    statutes    cited 

§  1849.  supra,  note  2. 
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(2)  Bond  of  Indemnity. 
Form  No.  13298.' 

Know  all  men  by  these  presents  that  we,  John  Doe,  as  principal, 
and  Samuel  Short  and  William  West,  as  sureties,  are  held  and  firmly 
bound  unto  Charles  Connor,  controller  of  the  state  of  California,  and 
his  successors  in  office,  in  the  sum  of  four  hundred  dollars,^  for  the 
payment  whereof  well  and  truly  to  be  made  we  jointly  and  severally 
bind  ourselves,  our  heirs,  executors  and  administrators  firmly  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  eighteenth  day  of  December, 
1 899. 

The  condition  of  this  obligation  is  such  that  whereas  the  above 
bounden  John  Doe  has  filed  with  the  said  Charles  Connor,  controller 
of  the  state  of  California,  his  affidavit  setting  forth  the  fact  of  the 
loss  (or  destruction^  of  a  warrant  drawn  by  said  controller,  numbered 
one  hundred  and  fifty  {150),  dated  the  thirty-first  day  of  October,  i899, 
for  the  sum  of  two  hundred  dollars,  and  payable  to  the  order  of  said 
John  Doe,  now  if  the  said  John  Doe  shall  indemnify  the  state  of  Cali- 
fornia for  any  loss  that  may  occur  from  the  issuing,  delivery  and 
payment  of  a  duplicate  warrant  for  the  full  amount  of  said  original 
warrant,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

John  Doe.  (seal) 

Samuel  Short,      (seal) 
William  West,     (seal) 

{Approval."^ 

t.  Stock  Certificate. 

(1)  Petition. 

Form  No.  13299.* 

To  the  Supreme  Court  of  the  State  of  New  York'. 
Your  petitioner,  yi?,^«  Doe,  respectfully  represents: 

I.  That  he  resides  in  the  village  of  Northport,  in  the  county  of 
Suffolk,  state  of  New  York. 

II.  That  he  is  the  lawful  owner  of  twenty-five  shares  of  the  capital 
stock  of  the  Northport  Oyster  Company,  a  Corporation  incorporated 
under  the  laws  of  the  state  of  New  York. 

III.  That  on  theyfr^/day  of  February,  iS96,  the  said  corporation 
issued  to  petitioner  a  certificate  for  said  shares  of  said  capital  stock, 
which  said  certificate  was  numbered  one  hundred  and  twenty-five  (J.25). 

IV.  That  the  number  of  shares  named  in  said  certificate  was 
twenty-five. 

1.  California.  —  Gen.  Laws  (1897),  p.  3.  Approval,  —  The  bond  must  be  ap- 
564,  tit.  166,  §  I.  proved    by   the   attorney  general    and 

See,  generally,   statutes  cited  supra,  controller   of  state.      Cal.   Gen.    Laws 

note  2,  p.  645.  (1897),  p.  564,  tit.  166,  §§  I,  2. 

2.  Amount. — The  bond  must  be  in  4.  New  York.  —  Birds.  Rev.  Stat. 
double  the  amount  of  the   face  of  the  (1896),  p.  2997,  §  50. 

lost  warrant.     Cal.  Gen.    Laws  (1897), 
p.  564,  tit.  166,  §  I. 
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V.  That  on  \.\v&  first  day  of  May^  i899,  the  said  certificate  was  lost 
(or  destroyed)  under  the  following  circumstances,  to  wit:  (^H ere  give 
as  particular  a  statement  as  possible  of  the  circumstarues  attending  the  loss 
or  destruction). 

VI.  That  afterward,  on  the  twentieth  day  of  May,  iS99,  petitioner 
applied  to  the  president  and  secretary  of  said  corporation  at  the 
principal  business  office  thereof,  which  is  located  in  said  village  of 
JVorthport,  county  of  Suffolk  and  state  of  New  York,  requesting  the 
said  corporation  to  issue  a  new  certificate  of  stock  in  place  of  the 
certificate  lost  (or  destroyed)  as  aforesaid,  then  and  there  stating  to 
said  president  and  secretary  the  circumstances  of  the  said  loss  (or 
destruction)  of  said  certificate,  but  that  said  corporation,  by  its  said 
president  and  secretary,  then  and  there  refused  to  issue  such  new 
certificate  and  hitherto  has  refused  to  issue  such  certificate. 

VII.  That  no  previous  application  for  an  order  has  been  made  herein. 
Wherefore  your  petitioner  prays  that,  pursuant  to  the  statute  in 

such  case  made  and  provided,  this  court  will  make  an  order  requiring 
the  said  Northport  Oyster  Company  to  show  cause  why  it  should  not 
issue  a  new  certificate  of  stock  in  place  of  the  lost  (or  destroyed^ 
certificate  described  in  this  petition. 

Dated  \.\iQ.  first  day  of  September,  iB99. 

(^Signature  and  verification  as  in  Form  No.  5926.) 

(2)  Order  to  Show  Cause, 

Form  No.  i  3  3  o  o  .* 

At  the  Special  Term  of  the  Supreme  Court,  held  within  and  for  the 
County  of  Suffolk,  at  the  Court-house  in  Riverhead  in  said  county,  on 
the  twentieth  day  of  September,  i899. 

Present,  the  Honova.hle  fohn  Marshall,  Justice. 
In  the  matter  of  the  Application  of  John  Doe  for  an  Order 

requiring   the   Northport    Oyster    Company  to   Issue  a 

New  Certificate  of  Stock. 

On  reading  and  filing  the  petition  oi  John  Doe,  bearing  date  the 
first  day  oi  September,  iS99,  and  praying  for  an  order  requiring  the 
Northport  Oyster  Company  to  show  cause  why  it  should  not  issue  a 
new  certificate  of  stock  in  place  of  the  alleged  lost  (or  destroyed) 
certificate  described  in  said  petition,  and  on  motion  of  Jeremiah 
Mason,  attorney  for  said  John  Doe, 

Ordered,  that  said  Northport  Oyster  Company  show  cause,  at  a  special 
term  of  this  court  to  be  held  in  the  court-house  in  Riverhead  in  said 
county  ol  Suffolk  on  the  tenth  day  oi  December,  i899,  at  ten  o'clock 
in  the/i^rifnoon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
it  should  not  issue  a  new  certificate  of  stock  in  place  of  the  one 
described  in  said  petition,  and  that  a  copy  of  said  petition  and  this 
order  be  served  on  the  president  or  other  head  of  said  Northport 
Oyster  Company,  or  on  the  secretary  or  treasurer  thereof,  personally, 
at  least  ten  days  before  said  tenth  day  oi  December,  iS99. 

Enter:  John  Marshall,  J.  »S.  C. 

1,  New  York.  —  Birds.  Rev.  Stat.  (1896),  p.  2997,  §  50. 
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(3)  Order  for  Issuance  of  New  Certificate. 

Form  No.  13 301.' 

{Title  of  court  and  cause  as  in  Form  No.  1S300.) 

The  petition  oi  John  Doe,  bearing  date  tht  first  day  of  Septembery^ 
iS99,  having  been  duly  presented  to  this  court  at  a  special  term  thereof 
held  at  the  court-house,  in  Riverhead,  in  the  county  of  Suffolk,  on  the 
twentieth  day  oi  September,  i899,  in  which  petition  it  is  shown  that  the 
:Northport  Oyster  Company,  a  corporation  incorporated  under  the  laws 
of  this  state,  has  refused  to  issue  to  said  John  Doe  a  new  certificate 
for  twenty-five  shares  of  the  capital  stock  of  said  company  in  lieu  of  a 
certificate  issued  by  said  company  on  \h^  first  day  of  February,  i896, 
and  numbered  one  hundred  and  twenty-five  {125),  which  last  mentioned 
certificate  appears  from  said  petition  to  have  been  lost  {or  destroyed^, 
and  in  which  said  petition  the  said  John  Doe  prays  for  an  order,  pur- 
suant to  statute,  requiring  said  Northport  Oyster  Company  to  show 
cause  why  it  should  not  issue  a  new  certificate  of  stock  in  place  of 
the  lost  (or  destroyed^  certificate  in  said  petition  described.  And  an 
order  to  show  cause  having  been  made  in  accordance  with  the  prayer 
of  said  petition,  and  it  appearing  that  a  copy  of  said  petition  and  of 
said  order  to  show  cause  has  been  duly  served  upon  the  treasurer  of 
said  company  ten  (or  more  than  ten')  days  prior  to  this  time.  And  this 
court  having  inquired  into  the  truth  of  the  facts  stated  in  said  peti- 
tion, and  having  heard  the  proofs  and  allegations  of  the  respective 
parties  in  regard  thereto,  and  being  satisfied  that  the  said  John  Doe 
is  the  owner  of  the  number  of  shares  described  in  his  said  petition, 
and  that  the  certificate  therefor  has  been  lost  (or  destroyed)  and 
cannot  after  due  diligence  be  found,  and  that  no  sufficient  cause  has 
been  shown  why  a  new  certificate  should  not  be  issued.  Now  therefore, 
on  motion  of  Jeremiah  Mason,  attorney  for  said  petitioner,  and 
upon  hearing  Joseph  Story  for  said  Northport  Oyster  Company  in 
opposition. 

It  is  ordered  that  said  Northport  Oyster  Company  be  and  it  is  hereby 
required,  within  ten  days  after  service  upon  it  of  a  copy  of  this  order, 
to  issue  and  deliver  to  said  John  Doe  a  new  certificate  of  twenty-five 
shares  of  the  capital  stock  of  said  company  owned  by  him,  for  which 
the  original  certificate  has  been  lost  or  destroyed. 

And  it  is  further  ordered  that  the  said  John  Doe  file  his  bond  in  the 
office  of  the  clerk  of  Suffolk  county,  to  the  people  of  the  state  of 
New  York  in  the  penal  sum  of  three  thousand  dollars,  with  two  good 
and  sufficient  sureties  to  be  approved  by  a  judge  of  this  court,  con- 
ditioned to  indemnify  any  person  other  than  the  said  John  Doe,  who 
shall  thereafter, be  found  to  be  the  lawful  owner  of  the  said  lost  (or 
destroyed^  certificate. 

And  it  is  further  ordered  that  said  bond  be  filed  before  a  copy  of 
this  order  is  served  on  said  Northport  Oyster  Company,  and  that  a  copy 
of  said  bond,  together  with  notice  of  the  filing  thereof,  be  served 
upon  said  company  with  said  copy  order. 

Enter:  John  Marshall,  J.  S.  C. 

1.  New  York.  —  Birds.  Rev.  Stat.  (1896),  p.  2998,  §  51. 
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(4)  Bond  of  Indemnity. 

Form  No.  13302.' 

Know  all  men  by  these  presents,  that  we,  John  Doe,  publishery 
Samuel  Short,  merchant,  and  William  West,  farmer,  all  of  the  village 
oi  Northport,  in  the  county  of  Suffolk  and  state  oi  New  York,  are 
held  and  firmly  bound  unto  the  people  of  the  state  of  New  York,  in 
the  sum  of  three  thousand  dollars,  to  be  paid  unto  said  people  or  their 
attorney,  successors  or  assigns,  for  which  payment  well  and  truly  to 
be  made  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  present. 

Sealed  with  our  seals  and  dated  this  first  day  ol  December,  a.  d. 
i89S>. 

The  condition  of  this  obligation  is  such  that,  whereas,  at  a  special 
term  of  the  Supreme  Court  of  the  state  oi  New  York,  held  on  the 
twentieth  day  of  November.  i899,  at  the  court-house  in  River  head,  in 
the  county  of  Suffolk,  on  the  application  of  said  John  Doe  for  an 
order  requiring  the  Northport  Oyster  Company  to  issue  a  new  certifi- 
cate of  stock,  the  said  John  DoevfdiS  directed  to  give  a  bond,  pursuant 
to  statute,  to  the  people  of  the  state  oi  New  York  in  the  penal  sum 
of  three  thousand  dollars,  with  two  good  and  sufficient  sureties,  con- 
ditioned to  indemnify  any  person  other  than  the  said  John  Doe  who 
should  thereafter  be  found  to  be  the  lawful  owner  of  the  certificate 
alleged  in  the  petition  of  said  John  Doe  to  have  been  lost  (or 
destroyed). 

Now,  therefore,  if  the  said  John  Doe  shall  so  indemnify  any  person 
who  shall  hereafter  be  found  to  be  the  lawful  owner  of  said  certifi- 
cate, to  wit,  a  certificate  numbered  one  hundred  and  twenty-five  (^125), 
for  twenty-five  shares  of  the  capital  stock  of  said  Northport  Oyster  Com- 
pany, and  dated  the  first  day  of  February,  iS92,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  effect. 

(^Signatures,  seals,  acknowledgment,  justification  of  sureties,  and 
approval.') 

II.  ACTIONS  ON. 
1.  Complaint,  Declaration  of  Petition.^ 

1.  New  York.  —  Birds.  Rev.  Stat.  Georgia.  —  2  Code  (1895),  §§  4749- 
(1896),  p.  299S,  §  51.  4751. 

2.  Requisites  of  Complaint,  etc.  —  Gen-  Illinois.  —  Starr  &  C.  Anno.  Stat. 
erally.  —  For  the  formal  parts  of  a  com-  (1896),  c.  98,  par.  18. 

plaint,    petition    or    declaration    in    a  Kentucky. —  Bullitt's  Civ.  Code  (1895), 

particular  jurisdiction  consult  the  titles  §  7. 

Complaints,  vol.  4,  p.  1019;  Declara-  Maryland.  —  Pub.  Gen.  Laws  (1888), 

TioNS,  vol.  6,  p.  244.  art.  13,  §  11. 

For  statutes  of  the  various  states  re-  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

lating  to  suits  on  lost  instruments  see  167,  ^  2,  subs.  9. 

as  follows,  to  wit:  Michigan.  —  Comp.    Laws  (1897),  §§^ 

Alabama.  —  Civ.  Code  (1896),   ^§  31,  10183,  10184. 

32.  Minnesota.  —  Stat.    (1894),    §§    5736,. 

Florida.  —  Rev.  Stat.  (1892),  §  1080.  5737. 
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New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2605,  §7. 

New  York.  —  Code  Civ.  Proc,  §  1917 
(Birds.  Rev.  Stat.  (1896),  p.  20,  §  41). 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  2074. 

Tennessee.  —  Code  (1896),  §§  5694- 
5700. 

Wiscottsin.  —  Stat.  (1898),  §§  4190, 
4191. 

Execution  of  Paper  by  Defendant.  — 
In  an  action  upon  a  lost  note,  an  alle- 
gation that  defendant  executed  such 
note  is  indispensable.  Laubach  v. 
Meyers,  147  Pa.  St.  447. 

£>escrJptio?i  of  Instrument'.  —  Plaintiff 
must  state  substance  of  lost  instrument 
as  nearly  as  he  can.  Mass.  Pub.  Stat. 
(1882),  c.  167,  §  2,  subs.  9.  And  a  dec- 
laration describing  a  promissory  note 
as  bearing  date  and  payable  some  time 
during  the  last  of  the  month  of  October 
or  about  the  first  of  the  month  of  No- 
vember, 1838,  is  bad  on  demurrer,  as  it 
does  not  sufBciently  describe  the  time. 
Porter  v.  Nash,  i  Ala.  452.  But  any 
inaccuracy  in  the  description  thereof  is 
cured  by  the  evidence.  Clark  v.  True- 
blood,  16  Ind.  App.  98. 

In  an  action  on  lost  bank  bills,  it  is  not 
necessary  in  a  description  of  the  bills 
to  aver  their  dates  or  the  time  when 
payable.  Mobile  Bank  v.  Meagher,  33 
Ala.  622. 

The  declaration  need  not  aver  that 
the  note  was  not  indorsed  when  lost. 
Chaudron  v.  Hunt,  3  Stew.  (Ala.)  31. 

Copy  of  Instrument.  —  A  copy  of  the 
note  is  not  necessary  in  an  action  on  a 
promissory  note,  where  the  complaint 
avers  its  loss,  to  which  is  attached  an 
affidavit  of  its  loss  and  contents  Cleve- 
land V.  Roberts,  14  Ind.  511;  Van  Dorn 
V.  Bodley,  38  Ind.  402.  But  see  Car- 
lisle V.  Ramsey,  4  Ind.  242,  and  Penn- 
ington V.  Governor,  i  Blackf.  (Ind.)  78. 

Averment  of  Loss.  —  In  some  states  it 
is  not  essential  that  the  plaintiff  should 
set  forth  that  the  paper  is  lost.  Sauter 
V.  Leveridge,  103  Mo.  615;  Dupignac  v. 
Quick,  (City  Ct.)  56  N.  Y.  Supp.  385; 
Livingston  County  v.  White,  30  Barb. 
(N.  Y.)  72;  Sargent  v.  Steubenville, 
etc.,  R.  Co.,  32  Ohio  St.  449;  Adams  v. 
Baker,  16  R.  I.  i;  Renner  v.  Columbia 
Bank,  9  Wheat.  (U.  S.)  581.  While  in 
others  an  averment  of  loss  is  necessary. 
Church  V.  Flowers,  2  Root  (Conn.)  144; 
2  Ga.  Code  (1895),  §  4750;  Rogers  v. 
Miller,  5  111.  333. 

In  Florida,  no   averment  of   loss  is 


necessary  where  the  plaintiflf  gives  in- 
demnity to  satisfaction  of  the  court  or 
clerk  thereof  against  claims  of  any  other 
person  in  the  instrument.  Fla.  Rev. 
Stat.  (1892),  §1080.  An  averment  that 
the  note  has  been  mislaid  has  never 
been  held  sufficient  to  enable  the  plain- 
tiff to  recover  without  producing  it. 
Rogers  v.  Miller,  5  111.  333.  And  a 
petition  upon  a  note  not  filed  with  the 
petition,  nor  alleged  to  be  lost  or  de- 
stroyed, but  giving,  as  an  excuse  for  not 
filing  the  note,  that  it  is  held  by  a  third 
party,  is  bad  on  demurrer.  Hook  v. 
Murdoch,  38  Mo.  224.  But  an  averment 
in  a  complaint,  in  an  action  on  a  promis- 
sory note,  that  it  was  in  the  possession 
of  a  third  person,  who  wrongfully  held 
the  same  and  who  had  carried  it  be- 
yond the  jurisdiction  of  the  court  and 
control  of  the  plaintiff,  is  equivalent  to 
an  averment  of  the  loss  of  the  note. 
Butler  V.  Anderson,  27  Ind.  117. 

A  note  partly  destroyed  may  be  de- 
clared on  as  entire  and  proof  received 
of  the  destroyed  part.  Duckwall  v. 
Weaver,  2  Ohio  13. 

Manner  of  Loss  or  Destruction.  —  The 
complaint  need  not  allege  the  manner 
of  loss  or  destruction.  Thomas  v.  Mc- 
Cormick,  i  N.  Mex.  369, 

Time  When  Lost. — The  declaration 
need  not  aver  whether  the  note  lost 
was  lost  before  or  after  due.  Chaudron 
V.  Hunt,  3  Stew.  (Ala.)  31. 

Averment  of  Search.  —  In  a  complaint 
on  a  lost  note,  it  is  not  necessary  to 
aver  a  search  for  the  note,  that  being  a 
matter  of  evidence.  Clark  v.  True- 
blood,  16  Ind.  App.  98;  Thomas  z/.  Mc- 
Cormick,  i  N.  Mex.  369.  Contra  Laubach 
V.  Meyers,  147  Pa.  St.  447;  Allerkamp 
V.  Gallagher,  (Tex.  Civ.  App.  1893)  24 
S.  W.  Rep.  372. 

Tender  of  Indemnity.  —  In  a  suit  upon 
a  negotiable  instrument  alleged  to  be 
lost,  it  is  not  necessary  to  allege  that  a 
bond  of  indemnity  has  been  given. 
Such  bond  must  be  given  before  judg- 
ment is  rendered  for  plaintiff,  but  this 
may  be  done  after  the  pleadings  are 
made  and  issues  joined.  Eans  v.  Ex- 
change Bank,  79  Mo.  182;  Sauter  v. 
Leveridge,  103  Mo.  615;  Dupignac  v. 
Quick,  (City  Ct.)  56  N.  Y.  Supp.  385. 

In  an  action  on  a  certificate  of  deposit 
which  has  been  lost  by  the  payee  and 
which  has  never  been  indorsed  by  him, 
it  is  not  necessary  to  tender  indemnity 
against  future  liability.  Citizens'  Nat. 
Bank  v.  Brown,  45  Ohio  St.  39. 
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Form  No.  13303. 

(Precedent  in  Mobile  Bank  v.  Meagher,  33  Ala.  623.)' 

\(  Title  of  court  and  cause  as  in  Form  No.  5901.  y^ 
The  plaintiffs  claim  of  the  defendant  the  sum  of  %lJfiO.,  due  on 
fourteen  bills,  commonly  called  bank-bills,  made  and  issued  by  the 
defendant,  each  being  for  the  sum  of  %100\  which  said  bills  were  the 
property  of  the  plaintiffs,  and,  on  the  6th  day  of  March.,  \%50,  were 
destroyed  by  fire  on  the  steamboat  Orline  St.  John.,  and  were  a  total 
loss  to  the  plaintiffs;  and  being  so  destroyed,  the  said  plaintiffs  after- 
wards demanded  payment  of  the  same  of  the  defendant,  which  said 
defendant  refused  and  still  refuses  to  make;  wherefore  plaintiffs  sue, 
and  claim  the  sum  of  %lJfOO,  with  interest  thereon. 
[(^Signature  as  in  Form  No.  5907. y\^ 

b.  Certificate  of  Deposit.^ 

Form  No.  13304.* 

(^Title  of  court  and  cause  as  in  Form  No.  5929.') 

The  plaintiff  says  that  the  defendant  is  a  national  bank  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  United 
States;  that  on  the  ninth  day  oi  August,  iS82,  plaintiff  deposited  in 
said  defendant  bank  the  sum  of  eleven  hundred  and  forty- five  dollars 
and  received  from  the  bank  a  certificate  of  deposit,  of  which  the  fol- 
lowing is  a  true  copy,  to  wit:  "75^.  Citizens  National  Bank,  Cincin- 
nati, August  9,  iS82.  Eugene  E.  Brown  has  deposited  in  this  bank 
eleven  hundred  and  forty-five  dollars,  payable  to  the  order  of  himself, 
on  return  of  this  certificate,  in  current  funds,"  which  said  certificate 
was  signed  by  the  proper  officer  of  said  bank;  that  on  the  sixth  day 
of  April,  i883,  at  the  city  of  Cincinnati,  he  lost  the  certificate  of 
deposit  and  his  pocketbook  containing  the  same,  and  has  not  since 
that  time  seen  or  heard  of  either,  and  does  not  know  where  the  cer- 
tificate of  deposit  is;  that  he  immediately  notified  the  bank  of  the 
loss  and  not  to  pay  said  certificate;  that  said  certificate  had  not  been 
indorsed  by  him;  that  he  had  not  in  fact  at  any  time  indorsed  said 
certificate  of  deposit;  that  it  was  in  the  same  condition  when  lost  as 
when  received  by  him;  that  he  had  not  in  any  manner  sold  or  trans- 
ferred the  same  to  any  JDcrson  and  that  said  certificate  had  not  been 
presented  to  the  bank  by  anyone;  that  he  immediately  demanded 
from  the  bank  the  amount  of  deposit,  which  was  by  said  bank  refused, 
although  he  offered  to  receipt  in  full  for  the  amount  of  money  against 

1.  This  is  the  second  count  of  the  [  ]  will  not  be  found  in  the  reported 
plaintiff's  complaint,    and  it  was  held     case. 

sufficient  without  averring  the  dates  of  3.  Precedent. — For  a^imilar  complaint 

the  bank  notes  or  the  time  when  they  by  an    administrator  to   recover   on  a 

were  payable,  but  the  evidence  of  the  lost  certificate  of  deposit  see  the   title 

contents  of  the  lost  papers  being  totally  Executors  and  Administrators,  vol. 

insufficient,  the  judgment  of  the  court  8,  Form  No.  9319. 

below  in  favor  of  the  plaintiff  was  re-  4.  This  form  is  substantially  the  peti- 

versed  and  the  cause  remanded.  tion  in  Citizens'  Nat.  Bank  v.  Brown,  45 

See,  generally,  supra,  note  2,  p.  649.  Ohio  St.  39,  in  which  case  a  judgment 

2.  The  matter  to  be  supplied  within  for  plaintiff  was  affirmed. 
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said  certificate  of  deposit.  And  the  plaintiff  says  further  that  by 
reason  of  the  premises,  there  is  now  due  and  payable  to  the  plaintiff 
from  defendant,  the  sum  of  eleven  hundred  and  forty-Jive  dollars,  with 
interest  thereon  from  the  ninth  day  of  August,  i882. 

Wherefore  said  plaintiff  prays  {concluding  as  in  Form  No.  5929). 

e.  Municipal  Bond. 

Form  No.  13305.' 

(Commencing  as  in  Form  No.  5926)  that  plaintiff  is  a  domestic  cor- 
poration duly  incorporated  under  the  laws  of  this  state. 

That  defendant  is  a  corporation  duly  created  and  existing  under 
and  by  virtue  of  the  laws  of  this  state,  and  was  and  is  a  town  in  the 
county  of  Westchester  and  state  of  New  York. 

That  by  an  act  of  the  legislature,  entitled  "An  Act  to  authorize 
the  towns  of  Yonkers  and  East  Chester,  of  the  county  of  Westchester.,  to 
make,  extend  and  improve  the  several  highways  in  said  towns,"  passed 
April  22,  1869,  as  amended  by  a  certain  other  act  passed  April 
22,  1870,  George  W.  McLean  {and  six  other  persons.,  naming  them) 
were  appointed  commissioners,  with  power  to  lay  out  and  widen, 
make  and  grade,  the  roads  in  the  towns  of  East  Chester  and 
Yonkers  in  said  act  described,  and  to  perform  the  several  acts  and 
duties  in  said  act  prescribed. 

That  said  commissioners  were  required  before  entering  upon  their 
duties  to  take  and  subscribe  an  oath  to  faithfully  and  impartially 
exercise  the  duties  of  such  office  until  the  said  roads  should  be  com- 
pleted and  delivered,  and  it  was  further  therein  and  thereby  directed 
and  enacted  that  such  sums  of  money  as  might  be  necessary  to  carry 
out  such  improvements  should  be  raised  by  the  issue  of  the  bonds  of 
the  said  several  towns,  upon  the  requisition  of  the  commissioners  by 
the  supervisor  and  town  clerk  of  said  town,  and  should  be  signed  by 
them  and  countersigned  by  such  one  of  said  commissioners  as  should 
be  by  said  commissioners  designated  for  that  purpose. 

That  such  bonds  should  bear  an  interest  of  seven  per  cent.,  pay- 
able semi-annually,  and  should  be  drawn  so  as  to  become  due  in  sums 
not  less  than  three  thousand  dollars  in  any  one  year,  and  that  they 
should  be  in  sums  not  less  than  five  hundred'dollars  and  registered  in 
the  office  of  the  clerk  of  the  town  by  which  they  should  be  issued, 
and  that  said  commissioners  should  receive  said  bonds  and  convert 
them  into  money  at  not  less  than  the  par  value  thereof. 

That  it  should  be  the  duty  of  the  board  of  supervisors  of  the 
county  of  Westchester  to  levy  and  assess  upon  the  taxable  property 
in  the  respective  towns  in  which  said  roads  should  be  laid  out,  a  sum 
or  sums  sufficient  to  pay  the  principal  and  interest  of  the  bonds  as 
the  same  should  become  due. 

The  plaintiff  further  alleges  that  said  commissioners  having  taken 
and  subscribed  the  oath  required  by  the  foregoing  act,  entered  upon 

1.  This  form  is  substantially  the  in  which  case  plaintiff  had  judgment, 
complaint  in  Manhattan  Sav.  Inst.  See.  generally,  supra,  note  2,  p. 
V.  East  Chester,  44  Hun  (N.  Y.)  537,     649. 
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and  continued  in  the  performance  of  their  duties,  and  that  pursuant 
to  a  requisition  duly  made  by  the  said  commissioners,  the  defendant, 
the  town  of  East  Chester^  on  or  about  the  fifteenth  day  of  Aprils  i87J, 
made  \X.s  fifty  several  bonds,  bearing  date  on  said  day  and  numbered 
from  27  to  76  inclusive,  in  and  by  each  of  which  bonds  it  acknowl- 
edged that  it  was  indebted  to  the  plaintiff  or  bearer,  in  the  sum  of 
one  thousand  dollars,  payable  at  the  office  of  the  United  States  Trust 
Company  in  the  city  of  New  York,  with  interest  at  the  rate  of  seven 
per  cent.,  payable  semi-annually,  and  that  in  and  by  each  bond  the 
defendant  declared  that  it  was  issued  pursuant  to  the  provisions  of 
the  acts  of  the  legislature  hereinbefore  mentioned. 

That  each  of  said  bonds  was  signed  by  William  P.  Esterbrook,  then 
supervisor,  and  R.  W.  Foster,  then  clerk  of  said  town,  and  was  coun- 
tersigned hy  Edward  De  Witt,  a  commissioner  designated  for  that 
purpose  by  the  said  commissioners. 

That  to  each  of  said  bonds,  at  the  time  of  its  execution  and  issue, 
was  annexed  a  series  of  coupons  signed  by  William  P.  Esterbrook, 
then  supervisor,  and  R.  W.  Foster,  then  clerk  of  said  town,  and  coun- 
tersigned \>y  Edward  De  Witt,  a  commissioner  designated  for  that 
purpose  by  said  commissioners,  whereby  said  defendant  town  of  East 
Chester  promised  and  undertook  to  pay  the  interest  on  such  bonds 
semi-annually  on  \}ci^  first  day  oi  January  zxidi  July  of  each  year  until 
the  principal  of  each  of  said  bonds  should,  by  the  terms  thereof, 
become  due  and  payable. 

That  each  of  said  bonds  was  registered  in  the  office  of  the  clerk 
of  the  town  of  East  Chester,  and  that  said  bonds,  so  signed  and 
countersigned  and  registered,  were  issued  and  delivered  to  said  com- 
missioners, by  whom  they  were  on  or  about  the  second  day  of  May, 
i87i,  sold  and  delivered  to  this  plaintiff,  and  that  this  plaintiff  paid 
the  said  commissioners  therefor  the  sum  of  ^0,155.56,  being  the 
par  value  thereof,  including  the  interest  which  had  accrued  thereon 
from  thQ  fifteenth  day  of  April,  iS71,  the  date  of  said  bonds,  to  the 
second  da.y  of  May,  iS71,  the  date  of  said  purchase. 

That  after  the  purchase  of  the  said  bonds  and  deUvery  of  the  same 
to  the  plaintiff,  and  from  the  time  of  such  purchase  and  delivery,  the 
plaintiff  continued  in  possession  of  the  same  down  to  the  t7venty- 
sex'enth  day  of  O'ctober,  iS78,  on  which  day  the  vaults  of  the  banking- 
house  of  plaintiff  were  burglariously  entered  and  the  said  bonds, 
with  the  coupons  attached,  stolen  therefrom,  without  the  consent, 
knowledge  or  permission  of  the  plaintiff  or  any  of  its  officers  or 
clerks. 

That  plaintiff  has  not  sold  or  assigned  the  said  bonds  or  coupons 
but  still  remains  the  absolute  owner  thereof;  that  the  interest  coupons 
attached  to  said  bonds  falling  due  on  or  before  the  first  oi  July,  iS78, 
have  been  paid  by  the  defendant,  but  that  none  of  the  interest  upon 
said  bonds  falling  due  since  that  time  has  been  paid. 

That  on  the  first  day  of  July,  iS83,  five  of  such  bonds,  namely, 
numbers  27  to  SI,  both  inclusive,  became  due  and  payable,  but  the 
same  have  not  been  paid;  that  the  supervisors  of  the  county  of 
Westchester  have,  from  time  to  time,  since  the  said  bonds  were  issued, 
levied  and  assessed  upon  the  taxable  property  of  the  defendant,  sums 
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of  money  sufficient  to  pay  the  said  past  due  bonds,  and  interest,  and 
that  such  sums  are  now  in  the  hands  of  the  supervisor  of  the  town, 
ready  to  be  applied  to  the  payment  of  said  bonds  and  interest. 

That  on  the  second  day  oi  July.,  i883,  plaintiff  caused  a  notice  to 
be  served  upon  the  supervisor  of  said  town,  whereby  he  was  notified 
that  said  bonds  had  been  stolen  on  the  twenty-seventh  day  of  October, 
i878,  and  had  not  been  recovered  by  the  plaintiff;  that  the  plaintiff 
was  advised  that  the  said  town  is  bound,  upon  being  indemnified,  to 
pay  the  said  past  due  bonds  and  interest;  that  plaintiff  was  ready 
and  offered  to  furnish  said  town  a  satisfactory  bond  of  indemnity 
upon  receiving  payment  of  said  bonds  and  interest  and  asking  the 
said  supervisor  whether  he  was  ready  to  pay  the  same,  upon  receiv- 
ing such  bond;  that  said  supervisor  replied  that  he  could  not  pay  the 
said  bond  or  interest  unless  the  bonds  themselves  and  the  interest 
coupons  past  due  were  delivered  up  to  him. 

Wherefore  plaintiff  demands  judgment  against  defendant  for 
the  full  amount  of  said  bonds,  numbers  27  to  37  inclusive,  which  fell 
due  the  ^rst  day  oi /u/y,  iS93,  with  interest  from  said ^rst  day  of 
y«/y,  iS78,  and  also  the  interest  on  said  bonds,  numbers  33  to  76, 
both  inclusive,  amounting  \.o  forty-five  thousand  doWaxs,  from  the  said 
first  day  oi  July.,  iS78,  upon  the  execution  and  delivery  of  the  bond 
of  indemnity. 

(^Signature  and  verification  as  in  Form  No.  5926.') 

d.  Ppomissory  Note.' 

Form  No.  13306.* 

{Commencing  as  in  Form  No.  5910.) 

I.  That  on  the  fourteenth  day  of  November,  i85^  at  the  town  of 
San  Rafael,  in  the  said  county  of  Marin,  the  defendant  made  his 
promissory  note  in  writing,  whereby  at  the  date  thereof  he  promised 
to  pay  to  the  plaintiff  the  sum  of  fifteen  hundred  dollars  for  value 
received,  and  then  and  there  delivered  the  same  to  plaintiff. 

II.  That  sometime  during  the  month  oi  August  or  September,  iS56, 
at  or  near  the  town  of  San  Rafael  in  Marin  county,  in  the  state  of 
California,  plaintiff  either  lost  the  said  promissory  note  or  the  same 
was  stolen  from  him.  That  he  kept  the  said  note  in  a  small  pocket- 
book  usually  called  a  "portemonnaie,"  which  he  carried  with  him  in 
his  pocket,  and  that  said  pocketbook,  together  with  said  note,  was 
either  accidentally  lost  by  him  or  the  same  was  stolen  from  him  at 
the  time  and  place  aforesaid. 

III.  That  defendant  has  not  paid  any  part  of  said  note. 

IV.  That  afterward,  on  xXie  first  day  of  October,  iS56,  the  plaintiff 
demanded  payment  of  said  note  of  defendant,  and  at  the  time  of  said 
demand  tendered  him  a  good  and  sufficient  bond  with  two  properly 
qualified  sureties,  and  that  he  did  then  and  there  inform  defendant 

1.  Precedents.  —  For  other  similar  plaint  in  Castro  v.  Wetmore,  16  Cal. 
forms  see  the  title  Bills  and  Notes,  379,  in  which  case  a  judgment  for 
vol.  3,  Forms  Nos.  4136  to  4138  plaintiff  was  affirmed. 

2.  This  form  is  substantially  the  com-  See,  generally,  supra,  note  2,  p.  649. 
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that  if  he  had  any  objection  to  said  bond  plaintiff  would  furnish  one 
entirely  satisfactory. 

V.  That  defendant  then  refused  to  pay  said  note  and  from  thence 
hitherto  has  refused  to  pay  the  same. 

Wherefore  plaintiff  prays  {concluding  as  in  Form  No.  5910). 

Form  No.  13307. 

(Precedent  in  Sauter  v.  Leveridge,  103  Mo.  618.V 

\(^Title  of  court  and  cause  as  in  Form  No.  5921.)]^ 

Now  comes  the  plaintiff  and  by  leave  of  the  court  for  that  purpose 
first  obtained  files  this,  his  amended,  petition,  and  for  his  first  cause 
of  action  says: 

The  full  name  of  said  defendant  served  with  summons  herein  is 
James  Munroe  Leveridge  \  that  on  the  twenty -fourth  day  oi  November^ 
i869,  said  defendant  was  doing  business  at  Boonvi/Ie,  Missouri,  as 
member  of  the  firm  of  Wilson  er*  Leveridge,  and  on  said  day  said  firm, 
for  valuable  consideration,  executed  and  delivered  to  one  C.  F.  Aehle 
their  promissory  note  of  said  date,  whereby  said  firm  promised  to  pay 
to  said  Aehle,  in  twelve  months  from  said  date,  the  sum  of  %500,  with 
/^«-per-cent.  interest  per  annum  after  maturity. 

Plaintiff  says  that  on  or  about  the  twentieth  ddij  .oi  December,  1S86, 
said  Aehle,  for  valuable  consideration,  duly  transferred  and  assigned 
said  note  to  this  plaintiff.  No  part  of  said  sum  or  interest  has  been 
paid,  and  no  payments  have  been  made  upon  said  note,  but  said  firm 
has  failed  and  refused  to  pay  the  same  or  any  part  thereof. 

Plaintiff  says  there  is  now  due  him  on  said  note  from  defendant 
the  sum  of  $1,375.  Plaintiff  says,  that  after  the  aforesaid  cause  of 
action  accrued  against  the  defendant,  who  was  then  a  resident  of  this 
state,  and  in  the  year  iS73,  said  defendant  departed  from  this  state 
and  has  ever  since  resided  out  of  the  same,  up  to  the  present  time. 
Plaintiff  alleges,  as  an  excuse  for  not  filing  said  note  herewith,  that 
the  same  is  lost.  Wherefore,  plaintiff  prays  judgment  against 
defendant  for  said  sum  of  $1,375. 

[(^Signature  as  in  Form  No.  5921.y\^ 

Form  No.  i  3  3  0  8 . 

(Precedent  in  Clark  v.  Reed,  12  Smed.  &  M.  (Miss.)  555.)' 
[(jCommencing  as  in  Form  No.  6944-)  For  thatj^  said  defendants  on 
the  third  day  of  April,  \8Jf3,  at  Belmont,  in  the  county  aforesaid,  made 
their  certain  promissory  note  in  writing,  and  thereby  then  and  there 
promised  thirty  days  after  date,  by  their  firm  name  of  Clark  o:'  Carroll,  to 
pay  to  the  order  of  Reuben  Hause,  agent  for  Reed,  Brothers  6^  Thomas, 
fourteen  hundred  and  forty-two  dollars  and  sei'enty-two  cents,  without 
defalcation,  value  received,  payable  at  the  Farmers  and  Merchants 

1.  This  form  is  the  first  count  of  an  2.  The  matter  enclosed  by  and  to  be 

amended  petition,  which  was  sustained  supplied  within  [  ]  will  not  be  found 

on  demurrer.    The  second  count,  which  in  the  reported  case, 

is  on  another  note,  alleged  to  be  lost,  is  3.  This  is  the  first  count  in  the  dec- 

in  the  same  form  and  sets  out  the  same  laration.     Judgment  for  plaintiff  in  this 

statement  of  facts.  case    was    affirmed.      See,    generally. 

See,  generally,  supra,  note  2,  p.  649.  supra,  note  2,  p.  649. 
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Bank,  Memphis,  Tennessee,  which  said  promissory  note  is  lost  or  mis- 
laid, so  that  the  same  cannot  be  found,  to  wit,  on  the day  of 

,  \ZJf5,  at  Memphis  aforesaid;  and  the  plaintiffs  aver  that  said 

Reuben  HausevjdA  their  agent  in  taking  said  promissory  note,  whereby 
an  action  hath  accrued  to  said  plaintiffs,  to  have  and  recover 
from  said  defendants  the  said  sum  of  money  in  said  promissory  note 
specified. 

\(^Signature  as  in  Form  No.  59^.)]^ 

2.  Affidavit  of  Loss.* 

Form  No.  13309.* 

The  State  of  Alabama,  \ 
Dale  County.  f 

Before  me,  Norton  Porter,  a  notary  public  within  and  for  the 
county  and  state  aforesaid,  personally  appeared  John  Doe,  who,  being 
duly  sworn,  doth  depose  and  say,  that  on  the  tenth  day  oi  June,  j899, 
one  Samuel  Short  made  and  delivered  to  the  said  John  Doe  his  promis- 
sory note  payable  to  said  John  Doe  ten  days  after  date  for  the  sum 
oi  five  hundred  doWdiVS.  That  the  S2i\d  John  Doe  is  now  the  owner  of 
said  note  and  that  the  same  has  not  been  paid  or  otherwise  dis- 
charged, but  that  said  note  on  the  first  day  oi  July,  i899,  was  lost 
(or  destroyed^. 

(^Signature  and  iurat  as  in  Form  No.  810.^ 

1.  The  matter  to  be  supplied  within  3.  Alabama.  —  Suit  may  be  brought 
[]  will  not  be  found  in  the  reported  case,  on   a  bond,  note,  bill  of  exchange,  or 

2.  When  Necessary.  —  When  a  bill  is  other  mercantile  instrument,  which 
filed  to  obtain  the  benefit  of  an  instru-  has  been  lost  or  destroyed  by  accident; 
ment  properly  belonging  to  the  juris-  and  if  affidavit  is  made  by  the  plaintiff 
diction  of  the  court  of  law  upon  the  of  such  loss  and  destruction,  and  the 
ground  that  it  is  lost,  an  affidavit  of  the  contents  thereof,  and  that  the  same  has 
loss  of  the  instrument  is  required.  The  not  been  paid  or  otherwise  discharged, 
requisition  of  the  affidavit  is  a  caution  and  accompanies  the  complaint,  it 
required  by  the  chancery  court  in  per-  must  be  received  as  presumptive  evi- 
mitting  a  transfer  of  jurisdiction  from  dence,  both  of  the  contents  and  loss  or 
the  court  of  common  law  to  a  court  of  destruction  of  such  instrument,  unless 
equity.  Hooe  v.  Harrison,  ii  Ala.  499;  the  defendant  by  plea,  verified  by  affi- 
O'Bannon  v.  Myers,  36  Ala.  551;  Pen-  davit,  denies  the  execution  of  such 
nington  v.  Governor,  i  Blackf.  (Ind.)  78;  bond,  note  or  bill,  or  the  indorsement. 
Grant  v.  Reid,  i  Jones  L.  (46  N.  Car.)  acceptance  or  the  contents  thereof,  in 
512;  Lyttle  V.  Cozad,  21  W.  Va.  183.  which  case  proof  of  such  execution. 
And  an  affidavit  of  loss  is  necessary  in  indorsement,  acceptance  or  contents 
an  action  on  a  lost  deed,  where  relief  as  must  be  made  by  the  plaintiff.  Civ. 
well  as  discovery  is  sought.  Livingston  Code  (1896),  §  31.  But  suit  may  be 
v.  Livingston,  4  Johns.  Ch.  (N.  Y.)  294.  brought  on  a  lost  instrument  without 

But  in  an  action  to  compel  specific  an  affidavit  of  loss.  Robinson  z/.  Curry, 
performance  of  a  lost  contract  the  6  Ala.  842;  Branch  Bank  v.  Tillman, 
averment  of  loss  in  the  complaint  need  12  Ala.  214;  Mobile  Bank  v.  Will- 
not  be  supported  by  aflSdavit.  Blasin-  iams,  13  Ala.  544;  Glassell  v.  Mason, 
game  v.  Blasingame,  24  Ind.  86.  And  32  Ala.  719.  But  the  affidavit,  if  made, 
it  is  not  necessary,  in  a  suit  on  a  lost  shifts  the  burden  of  proof.  Glassell  v. 
note,  that  the  loss  should  be  shown  by  Mason,  32  Ala.  719. 
affidavit.  Clark  v.  Trueblood,  16  Ind.  See  also  Tenn.  Code  (1896),  §§  5694- 
App.  98.  5696. 
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3.  Copy  Note. 

Form  No.  1 3  3  i  o . 

(Precedent  in  Dortic  v.  Lockwood,  61  Ga.  293.)' 

Augusta^  Georgia,  May  H,  1868. 

One  day  after  date  I  promise  to  pay  to  the  order  of  R.  IV.  Lockwood^ 
eight  hundred  and  ninety-four  dollars  and  twenty  cents,  value  received. 

%8H.20. 

W.  T.  Dortic. 
Georgia,  Richmond  County,  City  of  Augusta. 

Personally  appeared  Joseph  P.  Carr,  who  being  duly  sworn,  says  the 
original  of  the  above  copy-note  was  lost  while  in  his  hands  for  col- 
lection, and  cannot  be  found,  and  that  the  same  remains  wholly 
unpaid. 


[{Jurat  as  in  Form  No.  8%3.^Y 


Joseph  P.  Carr. 


4.  Bond  of  Indemnity.^ 

Form  No.  i  3  3 1 1  .* 

Know  all  men  by  these  presents  that  we,  M.  E.  Van  Est,  as  princi- 
pal, and  C.  S.  Todd  and  C.  J.  Roodenbury,  as  sureties,  are  held  and 
firmly  bound  unto  Gerritt  S.  Avery  of  Boonville,  county  of  Oneida  and 
state  of  New  York,  in  the  sum  of  two  hundred  dollars,  to  be  paid  to 
the  said  Avery  or  to  his  executor,  administrator  or  assigns,  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  and  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  this  thirtieth  day  of  December,  a.  d.  i875. 

The  condition  of  this  obligation  is  such  that  the  said  M.  E. 
Van  Est  is  prosecuting  an  action  against  Gerritt  S.  Avery,  in  the 
Supreme  Court  of  the  state  of  Ne^v  York  and  now  referred  to  the 
Honorable  N.  B.  Bliss,  as  sole  referee,  to  hear  and  determine 
the  same,  upon  a  promissory  note,  made  by  Gerritt  S.  Avery  to  said 
M.  E.  Van  Est,  or  order,  for  sixty  dollars,  dated  the  twentieth  day  of 
August,  iS72,  which  the  said  Af.  E.  Van  Est  alleges  is  lost. 

1.  See  2  Ga.  Code  (1895),  §4749.  Michigan. — Comp.   Laws    (1897),    § 

2.  The  matter  to  be  supplied  within     10184. 

[  ]  will  not  be  found  in   the  reported         Minnesota.  —  Stat.  (1894),  §  5737. 
case.  New fersey.  —  Gen.    Stat.    (1895),    p. 

3.  For  statutes  relating  to  the  bond  of    2605,  §  7. 

indemnity  to-be   given    by  plaintiff  in  New  York.  —  Birds.  Rev.  Stat.  (1896), 

actions  on  lost  instruments  see  as  fol-  p.  20,  §  41. 

lows,  to  wit:  Tennessee.  — Code  (1896),  §  5697. 

Alabama.  —  Civ.  Code  (1896),  §  32.  Wisconsin.  —  Stat.  (1898),  §  4191. 

Florida.  —  Rev.  Stat.  (1892),  §  1080.  4.  This  form  is  based  on  the  bond  in 

Illinois.  —  Starr    &   C.    Anno.    Stat.  Howe   Mach.    Co.    v.  Avery,   16   Hun 

(1896),  c.  98,  par.  18.  (N.  Y.)  555,  in  which  case  the  bond  was 

Kentucky. —  Bullitt's  Civ.  Code  (1895),  defective  because  it  did  not   bind  the 

§  7.  principal  as  well  as  the  sureties. 

Maryland.  —  Pub.  Gen.  Laws  (i888),  See,    generally,    the    statutes    cited 

art.  13,  §  II.  supra,  note  3. 
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Now  therefore,  if  the  said  M.  E.  Van  Est  shall  indemnify  the  said 
Gerritt  S.  Avery,  his  heirs  and  personal  representatives,  against  all 
claims  by  any  other  person  on  account  of  such  note  and  against  all 
costs  and  expenses  by  reason  of  such  claims,  then  this  obligation  ta 
be  void;  otherwise  it  shall  remain  in  force. 

M.  E.  Van  Est. '       (seal) 
C.  S.  Todd.  (seal) 

C.  J.  Roodenbury.     (seal) 
I  approve  the  foregoing  sureties. 

N.  B.  Bliss,  Referee. 
{Acknowledgment  and  justification  of  sureties.) 

5.  Judg'ment. 

Form  No.  13312. 

(Precedent  in  Sauier  v.  Leveridge,  103  Mo.  620.) 

[John  Sauter,  plaintiff, 

against 

James  Monroe  Leveridge,  defendant. 

Now  on  this  day  comes  the  plaintiff  in  person  and  by  his  attorneys,, 
and  the  defendant  comes  by  his  attorneys,  and  this  cause  having 
been  heretofore  submitted  to  the  court  upon  the  pleadings  and 
proofs,  and  by  the  court  taken  under  advisement,  and  the  court  being 
now  fully  advised  in  the  premises,  doth  find  the  issue  for  the  plaintiff 
on  the  first  count  of  his  petition  and  assesses  his  damages  thereon  at 
one  thousand  three  hundred  and  fourteen  dollars,  and  also  finds  the  issue 
for  the  plaintiff  on  the  second  count  of  his  petition  and  assesses  his 
damages  thereon  at  one  thousand  five  hundred  and  ninety -two  dollars.]^ 

And  it  appearing  on  the  trial  of  this  cause  that  each  of  the  afore- 
said notes  upon  which  plaintiff's  causes  of  action  were  respectively 
founded  were  lost  while  they  belonged  to  the  party  claiming  the 
amount  due  thereon,  the  said  plaintiff  now  executes  and  files  a  bond 
to  the  defendant  in  the  penalty  of  sixty-five  hundred  dollars  {%6,500,) 
more  than  double  the  amount  of  both  of  said  notes,  with  Theodore 
Stenger  and  F.  T.  Hadlond  as  securities,  conditioned  to  indemnify 
the  defendant  against  all  claims  by  any  other  person  on  account  of 
such  notes,  and  against  all  costs  and  expenses  by  reason  of  such 
claims,  which  bond  being  found  to  be  in  sufficient  penalty,  due  form, 
and  with  two  sufficient  securities,  is  by  the  court  approved.  It  is 
therefore  considered  and  adjudged  by  the  court  that  said  plaintiff 
have  and  recover  of  and  from  said  defendant  the  sum  of  twenty-nitie 
hundred  and  six  dollars,  ($^,90^,)  the  aggregate  amount  of  the  dam- 
ages assessed  by  the  court  as  aforesaid,  with  interest  thereon  from 
this  day  at  the  rate  of  ten  per  cent,  per  annum  with  his  costs. 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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LOTTERIES. 

By  Amos  Burt  Thompson. 

I.  CRIMINAL  PROSECUTION,  660. 

1.  Setting  Up,  Promoting  or  Conducting  Lottery,  660. 

a.  In  General,  661. 

b.  Prize  Packages,  663. 

c.  As  Agent,  663. 

2.  Turning  Lottery  Wheel,  664. 

3.  Advertising  Lottery,  664. 

a.  In  General,  664. 

b.  Selling  Paper  Containing  Advertisement,  665. 

4.  Buying  Lottery  Ticket,  665. 
6.   Selling  Lottery  Ticket,  665. 

a.  In  General,  665. 

b.  False  and  Fictitious  Ticket,  666. 

6.  Insuring  Lottery  Ticket,  666. 

7.  Renting  Premises  for  Lottery,  667. 

8.  Permitting  Premises  to  be  Used  for  Lottery,  667. 

a.  House,  667. 

b.  Steamboat,  667. 

9.  Receiving  Telephone  Message  Concerning  Lottery,  668, 
II.  CIVIL  ACTION,  668. 

1.  Complaint,  Declaration  or  Petition,  668. 

a.  To  Recover  Money  Paid  for  Ticket,  668. 

(i)  In  General,  668. 

(2)  By  Enforcing  Judgment  Lien,  669. 

b.  To  Recover  Prize  frotn  Assignor  of  Ticket,  670. 

c.  To  Forfeit  Property,  671. 

2.  Answer,  672. 

a.  That  Money  Sued  for  was  Paid  for  Property  Disposed 

of  by  Lottery,  672. 

b.  That  Contract  Sued  on  was  for  Sale  of  Lands  to  Con- 

stitute Prizes  in  Lottery,  673. 

CROSS-REFERENCES. 

For  Form  of  Complaint  to  Wind  Up  a  Corporation  Engaged  in  Running 
a  Lottery,  see  \o\.  5,  Form  No.  64JI. 

For  Forms  in  Prosecutions  for  Gaming,  see  the  title  GAMES  AND 
GAMING,  vol.  8,  p.  959. 

For  Forms  in  Prosecutions  for  Using  the  United  States  Mails  in  Con- 
ducting a  Lottery,  see  the  title  POST-OFFICES. 

For  Forms  connected  with  Searches  for  Lottery  Tickets,  etc. ,  see  the  title 
SEARCHES  AND  SEIZURES. 

659  Volume  11. 


13313. 


LOTTERIES. 


13313. 


I.  CRIMINAL  PROSECUTION.^ 
1.  Settings  Up,  Promoting  or  Conducting  Lottery.* 


1.  For  statutes  of  the  various  states 
relating  to  offenses  connected  with  lot- 
teries see  as  follows,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  § 
4808;  Acts  (1897),  p.  901. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

^§  1734,  1735- 

Ca/i/ornia.  — Pen.  Code  (1897),  §§ 
319-326. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2927-2934. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
2568-2572. 

Delaware.  —  Rev.    Stat.    (1893),    pp. 

396,  .397;  P-  959.  c-  132,  §  I. 

District  of  Columbia. — Comp.  Stat. 
(1894),  c.  16,  §  60. 

Florida.  —  Laws  (1893),  p.  75,  c.  4153; 
Laws  (1855),  p.  137.  c.  4373. 

Georgia.  —  3  Code  (1895),  §§  406- 
411. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  324-328. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2077,  2078. 

Iowa.  — Code   (1897),  §  5000. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100, 
§§  279-284. 

Kentucky.  —  Stat.  (1894),  §§  1314- 
1317,  2573-2580. 

Louisiana.  —  Rev.  Laws  (1897),  p. 
529  et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  128, 
§  13,  as  amended  Stat.  (1895),  c.  66. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §^  172-174,  179,  180,  182-186; 
Laws  (1894),  p.  435,  c.  310. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
209;  Stat.  (1195),  c.  419. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
11344-11348. 

Minnesota.  —  Stat.  (1894),  §§  6576- 
6587.  ' 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1 199-1208,  1365,  1434. 

Missouri.  —  Rev.  Stat.  (1889),  §§  3832, 
3833. 

Montana.  —  Pen.  Code  (1895),  §§  580- 

589- 

Mebraska.  —  Comp.  Stat.  (1899),  §§ 
6887-6889. 

Nevada.  —  Gen.  Stat.  (1885),  §§  4858- 
4867. 

New  Hampshire.  —  Pub.  Stat.  (1891). 
c.  270,  §§  1-5. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1059.  §§  51-53;  P-  1102,  §§  284-286;  p. 
1103,  ^  288;  p.  I104,  §  295;  p.  1607,  §  8. 


New  Mexico.  — Comp.  Laws  (1897),  §§ 
1327-1332. 

New  York. —  Cook's  Pen.  Code  (1898), 
§§  323-335,  344. 

North  Carolina.  —  Code  (1883),  §§ 
1047,  1048;  Laws  (1887),  c.  211. 

North  Dakota.  —  Rev.   Codes  (1895), 

§§  72 I 7-723 I. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6929-6931. 

Oklahoma.  —  Stat.  (1893),  §§  2213- 
2227. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1881-1887. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894),  p.  1251,  §§  393-396- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
283,  §§  I,  2,  28. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  185-187. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6574-6589. 

Tenneseee.  —  Code  (1896),  §§  6834- 
6836. 

Texas.  —  Pen.  Code  (1895),  arts.  373- 
378. 

Utah.  —  Rc\.  Stat.  (1898),  §§  4253- 
4260. 

Vermont.  —  Stat.  (1894),  gi^  5125-5127. 

Virginia.  —  Code  (1887),  §§  3825- 
3827. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7259. 

West  Virginia.  —  Code  (1891),  c.  151, 
§§  10-12. 

Wisconsin.  —  StaX.  (1898),  §§4523- 
4528,  4537. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
1017-ioig. 

2.  Precedents.  —  In  Salomon  v.  State, 
27  Ala.  26,  the  indictment,  which  was 
in  the  form  prescribed  by  Ala.  Crim. 
Code  (1896),  §  4923,  No.  58,  and  was 
held  suflScient,  was  as  follows,  to  wit: 
"The  grand  jury  of  said  county  charge, 
that,  before  the  finding  of  this  indict- 
ment, A.  M.  Salomon  set  up,  or  was 
concerned  in  setting  up,  or  carrying  on 
a  lottery,  without  the  legislative  au- 
thority of  this  State,  against  the  peace," 
etc. 

In  State  v.  Shorts,  32  N.  J.  L.  398, 
the  indictment  charged:  "  That  the  de- 
fendants did  publicly  set  up,  open,  and 
make  a  certain  lottery  and  scheme  of 
chance,  under  the  name  and  denomina- 
tion of  '  The  Great  Miltonian  Tableaux 
of  Paradise  Lost,  or  the  Great  Rebellion 
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a.  In  General. 

Form  No.  133  1 3- 
(Precedent  in  Reeves  v.  State,  105  Ala.  121.)' 

[{Caption  as  in  Form  No.  10680.)]^ 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment  that  Sam  Reeves  set  up,  or  was  concerned  in  setting 
up  or  carrying  on  a  lottery.  And  the  grand  jury  of  said  county 
further  charge  that  before  the  finding  of  this  indictment  that  Sam 
Reeves  set  up,  or  carried  on,  was  concerned  in  setting  up  or  carrying 
on  a  lottery  or  device  for  a  lottery,  or  sold  or  was  interested  or  con- 
cerned in  selling  \  tickets  or  shares  in  a  lottery,  against  the  peace 
[(concluding  as  in  Form  No.  1068 ff).^^ 

Form  No.  i  3  3  1 4 . 

(Precedent  in  Smith  v.  State,  (Fla.  1898)  23  So.  Rep.  854.)' 
[{Commencing  as  in  Form  No.  10830)]^  that  one  Joseph  Smith,  of 
the  county  of  Duval  and  state  of  Florida.,  on  the  1st  day  oi  June,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
in  the  county  and  state  aforesaid,  did  then  and  there  unlawfully  and 
feloniously  set  up,  promote,  and  conduct  lotteries  for  money,  and 
did  then  and  there,  by  means  of  said  lotteries,  then  and  there  so  set 
up  and  promoted,  dispose  of  money,  and  did  then  and  there  conduct 
divers  lottery  drawings  for  the  distribution  of  prizes  by  chance,  and 
did  then  and  there  sell  lottery  tickets  for  money,  [contrary  to  {con- 
cluding as  in  Form  No.  10820).]^ 

Form  No.  13315. 

(Precedent  in  Matter  of  Smith,  54  Kan.  702.)* 
[{Commencing  as  in  Form  No.  10825)]^  that  said  Joseph  Perry  Smith 
did,  in  the  county  of  Wyandotte,  state  of  Kansas,  and  on  or  about  the 
21st  day  oi  June,  xWJ^,  engage  in  an  unlawful  calling,  to  wit,  the  call- 
ing of  managing  and  operating  a  lottery,  and  the  selling  of  lottery 

in  Heaven,'   by  means   of   which   said  the  supreme  court  the  judgment  was 

lottery  and  scheme  of  chance,  the  said  aflSrmed. 

Charles   A.    Shorts   and    Robert    Tilney  See  Ala.  Acts  (i8gi),  p.  757,  and  stat- 

then  and  there  did  expose  and  set  to  tutes  cited  supra,  note  i,  p.  660. 

sale,    amongst  other  things,"  etc.     It  2.  The  matter  enclosed  by  and  to  be 

was  held  that  the  indictment  suflBciently  supplied  within  []  will  not  be  found 

charged  the  conducting  of  a  lottery.  in  the  reported  case. 

An   indictment  alleging  that  the  de-  3.  This  count  of  the  information  was 

fendant    "did   set   up   and  promote  a  drawn  under  Fla.  Laws  (1895),  p.  137, 

certain  lottery,  the  name  and  a  more  c.  4373,  §  1,  and  it  was  held  that  where 

particular    description   of   which   said  a  statute  makes  either  of  two  or  more 

lottery  being  to  said  jurors  unknown,  distinct  acts  connected  with  the  same 

which  said  lottery  was  then  and  there  general  offense,  and  subject  to  the  same 

for  money,  said  lottery  not  being  then  punishment,  distinct  crimes,  they  may, 

and   there   authorized  by  law  in  said  when  committed  by  the  same  person  at 

Commonwealth,"   is  sufficient.     Com.  the  same  time,  be  coupled  in  one  count 

V.  Sullivan,  146  Mass.  142.  and  constitute  but  one  offense. 

See  also  a  form  in  Bueno  v.  State,  See,    generally,    the    statutes    cited 

(Fla.  1898)  23  So.  Rep.  862.  supra,  note  i,  p.' 660. 

1.  Upon  this  indictment  the  defend-  4.  This  information  is  drawn  under 

ant  was  convicted,  and  on  appeal  to  Kan.   Gen.   Stat.  (1897),  c.   100,  §  311, 
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tickets,  and  did  then  and  there  establish  a  lottery  for  unlawfully  dis- 
posing and  distributing  personal  property,  to  wit,  money,  and  did 
then  and  there  unlawfully  set  on  foot  and  carry  on  said  lottery,  for 
the  purpose  of  exposing  money  to  be  by  the  lot  and  chance  of  certain 
drawings  disposed  of,  and  distributed  to  and  among  persons  who 
became  purchasers  of  the  tickets  therein  in  said  lottery,  contrary  to 
the  form  of  the  statutes  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas. 

[(^Signature  and  indorsements  as  in  Form  No.  10825.  y^ 

Form  No.  1 3  3 1  6  . 

(Precedent  in  Miller  v.  Com.,  13  Bush  (Ky.)  735.)* 
[(^Commencing  as  in  Form  No.  10Q95')Y  the  said  Henry  Miller,  on 
the  1st  day  oi  December,  i875,  in  the  county  aforesaid,  and  at  divers 
times  between  that  date  and  the  1st  day  of  November  immediately  pre- 
ceding, unlawfully  promoted  and  aided  in  promoting  the  disposal  of 
money  and  other  things  of  value  by  way  of  lottery,  in  that  he  did, 
upon  said  date  and  during  the  time  aforesaid,  induce  others  for 
valuable  considerations  to  take  chances  in  the  drawings  and  pre- 
tended drawings  of  a  certain  lottery  called  the  Kentucky  State  Lottery, 
upon  the  issue  of  which  drawings  money  and  other  things  of  value 
were  disposed  of  and  promised  to  be  disposed  of,  against  the  peace 
and  dignity  of  the  Commonwealth  oi  Kentucky. 
[(Signature  as  in  Form  No.  10695.)iY- 

Form  No.  i  3  3 1  7 . 

(Precedent  in  People  v.  Elliott,  74  Mich.  265.)* 

The  Recorder  s  Court  of  the  City  oi  Detroit: 

In  the  name  of  the  people  of  the  State  oi  Mickigan,  George  F.  Robi- 
son,  prosecuting  attorney  in  and  for  the  said  county  of  Wayne,  who 
prosecutes  for  and  on  behalf  of  the  people  of  said  State  in  said  court, 
comes  now  here  in  said  court,  in  the  July  term  thereof,  a.  d.  \888, 
and  gives  the  said  court  here  to  understand  and  be  informed  that 
William  O.  Elliott  and  Frank  F.  Johannes,  late  of  said  city  of  Detroit, 
heretofore,  to  wit,  on  June  2,  a.  d.  i?>88,  at  the  said  city  oi  Detroit, 
in  the  county  aforesaid,  unlawfully  did  set  up  and  promote  a  lottery 
for  money,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  people  of  the 
State  oi  Michigan. 

George  F.  Robison, 

Prosecuting  Attorney. 

which  provides  a  punishment  for  those  sufficient.     For  the  present  statute  in 

"engaged    in    any     unlawful    calling  A'^w/mcAj/,  see  Stat.  (1894),  §  2573. 

whatever,"  and   it   was  held    that   the  See,   generally,  statutes   cited  j«/ra, 

operatingor  carrying  on  of  a  lottery  was  note  i,  p.  660. 

included  in  these  words.  8.  Upon  the  facts  in  this  case,  the  de- 
See,  generally,  statutes  cited  supra,  fendant  was   held  guilty  of  setting  up 
note  I,  p.  660.  and   promoting   a   lottery   for   money 

1.  The  matter  to  be  supplied  within  under  How.  Anno.  Stat.  Mich.  (1882), 
[  ]  will  not  be   found  in  the  reported  §  9331. 

case.  See,    generally,    the    statutes    cited 

2.  This   indictment  was  held   to  be     supra,  note  i,  p.  660. 
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b.  Prize  Packages. 
Form  No.  13318. 
(Precedent  in  State  v.  Boneil,  42  La.  Ann.  iiii.)* 
[(Commenctng  as  in  Form  No.  6678)]^  at  about  8  o'clock  P.  m.,  at 
the  corner  of  Claiborne  and  Mandeville  streets,  within  the  jurisdic- 
tion  of  this  court,   one  A.  Boneil  did  then  and   there  wilfully  and 
unlawfully  violate  C.   O.  92  C.   S.   in  this,  to  wit:  By  selling  illegal 
prize  packages  of  tea,  [whereupon  (concluding  as  in  Form'No.  6678')^ 

Form  No.  i  3  3  i  9  . 

(Precedent  in  Holomanz/.  State,  2  Tex.  App.  611.)' 
[(^Commencing  as  in  Form  No.  10838)1^  o^ie  If.  A.  Holoman,  late  of 
the  county  of  Hunt,  on  the  8th  day  of  December,  a.  d.  one  thousand 
eight  hundred  and  seventy-six,  with  force  and  arms,  in  the  county  of 
Hunt  and  state  of  Texas,  did  then  and  there,  under  the  pretense  of 
selling  and  vending  a  certain  article  of  merchantable  personal  prop- 
erty called  candy,  establish  a  lottery,  which  lottery  was  then  and 
there  set  on  foot  for  the  purpose  of  unlawfully  disposing  of  personal 
property,  to  wit,  money,  rings,  and  other  articles  of  jewelry,  by 
chance,  by  then  and  there  exposing  to  sale  divers  candy  boxes,  at 
Jifty  cents  each,  which  boxes  were  then  and  there  represented  by  said 
H.  A.  Holoman  to  contain  candy  and  prizes,  one  of  said  lot,  not 
specified,  being  then  and  there  represented  by  said  Holoman  to  con- 
tain ten  dollars,  and  others  of  said  boxes  being  then  and  there  repre- 
sented by  said  Holoman  as  containing  y?z^^  dollars  each.  That  said 
H.  A.  Holoman  did  then  and  there  dispose  of,  by  said  lottery,  to  one 
Charley  Thayer,  ten  dollars,  same  being  personal  property,  and  did 
then  and  there  dispose  of,  iDy  said  lottery,  to  diverse  other  persons, 
certain  personal  property,  to  wit,  certain  pieces  of  money,  rings,  and 
other  articles  of  jewelry,  of  value  unknown  to  the  said  county  attor- 
ney, contrary  to  the  form  of  the  statute  [(concluding  as  in  Form  No. 

10838).]^ 

c.  As  Agent. 

Form  No.  13320.* 

(Commencing  as  in  Form  No.  1083 Jf.,  and  continuing  down  to  *)  was 

1.  In  this  case  a  judgment  of  convic-  within    whose   jurisdiction  the  offense 

tion    was   affirmed   on    appeal    to   the  was  commiited,  be  condemned  by  said 

supreme    court.     The   complaint    was  recorder  to  pay  a  fine  of  $25  for  each 

drawn   under  a  city  ordinance   which  offense,  and  in  default  of  payment  to 

read  as  follows:   "  i.  That  it  shall  be  imprisonment  for  not  less  than  twenty 

unlawful   for    any    person   or  persons  nor  more  than  thirty  days." 

to  sell,  barter,  exchange,  or  otherwise  See,  generally,  statutes  cited  supra, 

dispose  of  any  lottery  ticket,  or  token,  note  i,  p.  660. 

policy,   combination,  device  or  certifi-  2.  The  matter  enclosed  by  and  to  be 

cate,  or  fractional  part  thereof,  in  any  supplied  within  [  ]  will  not  be  found 

lottery  drawn  or  10  be  drawn  in  or  out  in  the  reported  case, 

of  the  City  of  New  Orleans,  unless  the  3.  The  defendant  was  convicted  upon 

same  be  duly  authorized  by  the  lawsof  this  information.     See  Tex.  Pen.  Code 

the  State  of  Louisiana.  (1895),  art.  373,  and  statutes  cited  supra. 

That  any  person  or  persons  violating  note  i,  p.  660. 

the  provisions  of  this  ordinance  shall,  4.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 

upon   conviction    before    the    recorder  §  6931. 
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unlawfully  interested  and  concerned  as  agent  ^  in  a  certain  scheme  of 
chance,  commonly  called  "policy,"  contrary  to  the  form  {concluding 
as  in  Form  No.  1083%. 

2.  Turning'  Lottery  Wheel. 

Form  No.  133 21.* 

{Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  did 
unlawfully  turn  a  lottery  wheel  and  did  draw  therefrom  a  number, 
which  said  number  indicated  the  decision  of  a  chance  of  said  lottery, 
contrary  to  {concluding  as  in  Form  No.  10689). 

8.  Advertising  Lottery. 

a.  In  General. 

Form  No.  13322.' 

{Commencing  as  in  Form  No.  10818,  and  continuing  down  to  *)  did  set 
up,  exhibit  and  publish,  and  cause  to  be  set  up,  exhibited  and  pub- 
lished, within  this  state,  certain  written  and  printed  proposals  to  sell 
and  procure  lottery  tickets,  to  wit,  in  a  certain  paper  entitled  the 
'■'■Norwich  Daily  and  Sunday  Bladder,''  and  in  the  words  and  figures 
following,  viz.:  {Here  set  out  copy  of  the  printed  proposal^  against  the 
peace  {concluding  as  in  Form  No.  10818). 

Form  No.  13323.* 

{Commencing  as  in  Form  No.  10692,  and  continuing  down  to  *)  did 
then  and  there  unlawfully  write,  advertise  and  publish  an  account  of 
a  certain  gift  enterprise  denominated  ^' Doe's  First  Annual  Donation,'* 
then  and  there  and  therein  stating  when  and  where  the  same  was  to 
be  drawn,  the  prizes  therem,  the  price  of  a  ticket,  and  showing 
therein  where  tickets  in  said  gift  enterprise  might  be  obtained,  and 
did  then  and  there  give  publicity  to  such  gift  enterprise  by  unlaw- 
fully circulating  a  large  number  of  printed  copies  of  said  account  of 
said  gift  enterprise  throughout  said  county  and  state,  said  account 
of  said  gift  enterprise  being  in  words  and  figures  following:  {Here  set 
out  a  copy  of  advertisement),  contrary  to  the  form  of  the  statute  {con- 
cluding as  in  Form  No.  10692). 

See,   generally,  statutes  cited  supra,  because  the  written  proposal  set  out  in 

note  I,  p.  660.  the  information  was  not  of  the  charac- 

1.  As  Owner  or  Agent.  —  It  must  be  ter  prohibited  by  the  statute, 
charged  that  the   defendant   was  con-  See,  generally,  statutes  cited  supra, 
cerned   in   the   scheme  of   chance  "as  note  i,  p.  660. 

owner"   or   "as   agent."     Ginandt    v.  4.  This  form  is  drawn   under  Hor- 

State,  3  Ohio  Dec.  400,  i  Ohio  N.  P.  327.  ner's  Stat.   Ind.  (1896),  §  2078,  and  is 

2.  Georgia.  —  3  Code  (1895).  §  498.  based   on    the    facts    in    the    case    of 
See,  generally,   statutes  cited  supra,  Lohman  v.  State,  81  Ind.  15,  in  which 

note  I,  p.  660.  case  it  was  held  that  the  information, 

3.  This  form  is  drawn  under  Conn,  which   was   substantially   in    the    Ian- 
Gen.  Stat.  (1888),  §  2570,  and  is  based  guage  used  in  the  text,  did  not  charge 
upon   the   facts  in   State  v.  Sykes,  28  two  separate  and  distinct  offenses. 
Conn.  225,  in  which  case,  however,  the  See,  generally,  statutes  cited  supra, 
information  was  held  bad  on  demurrer  note  i,  p.  660. 
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b.  Selling  Paper  Containing  Advertisement. 
Form  No.  13324.' 

(Commencing  as  in  Form  No.  6684)  did  unlawfully  sell  and  offer  for 
sale  a  certain  newspaper  commonly  called  the  '■'■Jackson  County  News" 
which  said  newspaper  contained  a  lottery  advertisement,  to  wit,  an 
advertisement  of  a  certain  lottery  known  as  the  ^'- Gold  Brick  Lot- 
tery^'' against  the  peace  {concluding  as  in  Form  No.  6684). 

4.  Buying"  Lottery  Ticket. 

Form  No.  13325.' 

(Commencing  as  in  Form  No.  10695,  and  continuing  down  to  *)  the 
county  aforesaid,  did  unlawfully  buy  for  himself,  the  said  John  Doe, 
from  one  James  Roe,  a  lottery  ticket  in  a  certain  lottery  called  the 
"  Smith  Lottery, ^^  against  the  peace  {concluding  as  in  Form  No. 
10695). 

5.  Selling  Lottery  Ticket.^ 

a.  In  General. 
Form  No.  13326. 

(Precedent  in  State  v.  McWilliams,  7  Mo.  App.  100.)* 

[{Commencing  as  in  Form  No.  10829)]^  on  the  28tk.  day  of  June, 
iS78,  and  on  divers  other  days,  wrongfully  and  illegally  did  sell,  and 
expose  to  sale,  and  keep  on  hand  for  the  purpose  of  sale,  and  did 
advertise  and  cause  to  be  advertised  for  sale,  and  did  then  and  there 
aid  and  assist  and  was  concerned  in  the  sale  and  exposure  to  sale  of 
certain  lottery  tickets,^  or  shares  or  parts  of  lottery  tickets,  in  a  cer- 

1.  Mississippi. — Anno.  Code  (1892),  held  sufficient,  charged  that  the  de- 
§  1204.  fendant  "  unlawfully  did  sell  divers,  to 

See,  generally,  statutes  cited  supra,  wit,  ten  tickets  in  a  certain  device  in 

note  I,  p.  660.  the  nature  of  a  lottery,  called  a  raffle, 

2.  Kentucky.  —  Stat.  (1894),  §  2575.  to  certain  persons   to  the  jurors  afore- 
See,  generally,  statutes  cited  supra,  said   unknown,  for  the  price  and  sum 

note  I,  p.  660.  of  three  dollars  for  each  of  said  tickets, 

3.  Precedents. —  For  other  forms  see  and  which  said  raffle  was  then  and 
People  V.  Sturdevant,  23  Wend.  (N.  Y.)  there  created  for  the  purpose  of  dis- 
418;  Charles  v.  People,  How.  App.  posing  of  land,  a  piano,  and  divers 
Cas.  (N.  Y.)  359;  People  z/.  Noelke,  94  other  property,  the  description  of  which 
N.   Y.   137;    Com.  V.  Chubb,   5   Rand,  is  unknown  to  the  jurors,"  etc. 

(Va.)  715.  An  indictment  charging  that  defend- 

4.  This  information  was  held  to  be  ant  sold  "a  part  of  a  ticket,  to  wit,  one 
sufficient  and  this  decision  was  cited  quarter  part  of  a  ticket  in  a  certain 
with  approval  in  State  v.  Kaub,  19  Mo.  lottery  not  authorized  by  the  legisla- 
App.  149.  ture  of  this  state,"  without  any  descrip- 

See  Mo.  Rev.  Stat.  (1889),  §  3833,  and  tion  of  the  ticket  or  of  the  lottery  to 

statutes  cited  supra,  note  i,  p.  660.  which  it  belonged,  was  held  sufficient, 

5.  The  matter  to  be  supplied  within  as  there  was  no  lottery  authorized  by 
[  ]  will  not  be  found  in  the  reported  the  legislature.  State  v.  Follet,  6  N. 
case.  H.  53 

6.  Lottery  Ticket. —  It  is  not  necessary  But  in  State  v.  Scribner,  2  Gill  &  J. 
that  the  words  "  lottery  ticket  "  should  (Md.)  246,  it  was  held  that  the  indict- 
be  used.  State  v.  Kennon,  21  Mo.  262;  ment  should  set  out  the  copy  of  the 
in   which  the  indictment,    which   was  ticket. 
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tain  lottery  known  as  the  Missouri  State  Lottery'^  [contrary  to  the 
form  (jconcluding  as  in  Form  No.  10829).]^ 

b.  False  and  Fictitious  Ticket. 
Form  No.  13327.' 

(^Commencing  as  in  Form  No.  10699,  and  continuing  doivn  to  ♦)  did 
unlawfully  and  feloniously  sell  to  one  Bertha  Roe  a  certain  false  and 
fictitious*  lottery  ticket,  said  ticket  being  in  the  words  and  figures 
following,  to  wit:* 
''219,611. 

New  England  Prize  Concert.  To  be  drawn  at  The  Rink,  Boston, 
Massachusetts. 

This  ticket  entitles  the  holder  to  the  prizes  drawn  by  its  correspond- 
ing number.  The  prizes  to  be  drawn  consist  of  one  gift  in  greenbacks 
%30,000,  one  gift  in  greenbacks  ^10,000,  one  gift  in  greenbacks  ;$5,00(?, 
1883  gifts  in  greenbacks,  %55,000.  Other  gifts,  residences,  pianos, 
watches,  &c.,  &c.,  %400,000.     Total,  ^00,000. 

Every  other  ticket  draws  a  prize,  yohn  Roe  (Sr'  Co.  Office,  105 
Jay  Street,  Boston,  Massachusetts." 

and  did  then  and  there  receive  from  said  Bertha  Roe  for  said  false 
and  fictitious  ticket  the  sum  of  one  dollar  lawful  money  of  the  United 
States,  he,  the  said  John  Doe,  at  said  time  well  knowing  the  said  ticket 
to  be  a  false  and  fictitious  lottery  ticket,  against  the  peace  {concluding 
as  in  Form  No.  10699). 

6.  Insuring^  Lottery  Ticket. 

Form  No.  13328.* 

(Commencing  as  in  Form  No.  lOJOJf.,  and  continuing  down  to  *)  did 
unlawfully  receive  from  one  Richard  Roe  the  sum  oi  five  dollars  law- 
ful money  of  the  United  States,  and  did  then  and  there,  for  and  in 
consideration  of  said  sum  of  money,  unlawfully  agree  with  said  Richard 
Roe  that  he,  the  said  John  Doe,  would  pay  unto  said  Richard  Roe  the 
sum  of  ten  dollars  lawful  money  of  the  United  States  if  a  certain 
ticket  numbered  one  hundred  in  a  certain  lottery  commonly  called  the 

1.  Description  of  Lottery.  —  It  is  not  See,  generally,  statutes  cited  supra, 
necessary  that  the  nature  of  the  lottery     note  i,  p.  660. 

or   the   manner    in   which    its   objects  4.  In  What  Bespects  False.  —  The  in- 

would    be     promoted    should    be    de-  dictment  need  not  show  in  what  respect 

scribed.     Dunn  v.  People,  27  Hun  (N.  the   ticket  is  false  or  fictitious,  and  it 

Y.)  272;  People  ».  Noelke,  94  N.  Y.  137.  need  not  set  forth  the  nature  of  the  lot- 

And  where  the  sale  of  tickets  for  all  tery  or  negative  the  existence  of  any 

lotteries  is  prohibited  it  is  not  neces-  lottery.     Com.    v.    Harris,     13    Allen 

sary  to  aver  that  the  lottery  for  the  sell-  (Mass.)  534. 

ing  of  a  ticket  in  which  a  party  is  6.  Description  of  Ticket.  —  Where  the 
indicted  was  not  expressly  authorized  ticket  is  set  forth  by  copy  in  the  indict- 
by  law.  People  v.  Sturdevant,  23  ment,  no  other  descriptive  averments 
Wend.  (N.  Y.)  418.  are   necessary.     Com.    v.    Thacher,  97 

2.  The  matter  enclosed  by  and  to  be  Mass.  583. 

supplied  within  []  will  not  be  found  6.  Montana.  —  Pen.    Code    (1895),    § 

in  the  reported  case.  585. 

3.  Massachusetts.  —  Pub.  Stat.  (1882),  See,  generally,  statutes  cited  supra, 
c.  209,  §  6.  note  i,  p.  660. 
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Fine  State  Lottery,  at  a  drawing  to  be  thereafter  had,  to  wit,  on  the 
twelfth  day  of  September,  iS99,  should  not  be  the  first  ticket  drawn 
at  said  drawing  of  said  lottery,  contrary  to  {concluding  as  in  Form 
No.  10WI{). 

7.  Renting  Premises  for  Lottery. 

Form  No.  13329.' 

{Commencing  as  in  Form  No.  10701,  and  continuing  down  to  *)  did 
unlawfully  let  the  room  on  the  second  floor  in  the  east  end  of  the  two- 
story  brick  building,  situated  on  the  north  half  of  lot  No.  6,  in  square 
No.  11,  in  the  city  of  St.  Faul,  Minnesota,  and  commonly  known  as 
No.  100  Blank  street,  he,  the  said  John  Doe,  then  and  there  well 
knowing  that  the  said  room  was  intended  to  be  used  as  an  office  for 
registering  the  numbers  of  tickets  in  a  lottery. 

Dated  {concluding  as  in  Form  No.  10701). 

8.  Permitting'  Premises  to  be  Used  for  Lottery. 

a.  House.^ 

Form  No.  13330.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  in  a 
house  owned  and  occupied  by  him,  the  said  John  Doe,  and  under  his 
control,  did  unlawfully  and  knowingly  permit  the  setting  up,  man- 
aging and  drawing  of  a  lottery  in  which  a  certain  article  of  personal 
property,  to  wit,  one  bicycle  of  the  value  of  sixty  dollars,  of  the  goods 
and  chattels  of  one  Samuel  Short,  was  disposed  of  by  way  of  a  lottery, 
to  one  William  West,  contrary  to  the  form  {concluding  as  in  Form  No. 
10691). 

b.  Steamboat. 

Form  No.  i  3331.* 

{Commencing  as  in  Form  No.  6684)  John  Doe  was  the  owner  of  a 
certain  steamboat  commonly  called  the  '■'■Dora,"  and  that  on  said  day 
and  in  the  county  and  state  aforesaid  said  John  Doe  did  unlawfully 
permit  the  sale  of  a  lottery  ticket  on  board  said  steamboat  to  one 
Abram  Jones  by  one  James  Doe,  then  and  there  an  employee  of  said 
John  Doe,  against  the  peace  {concluding  as  in  Form  No.  66SJi). 

1.  Minnesota. — Stat.  (1894),  §  6585.       up  was  a  lottery  not  authorized  by  law 
See,  generally,  statutes  cited  supra,     for    money,   and    without   stating    the 

note  I,  p.  660.  name  of  the  lottery  or  describing  the 

2.  Precedent. —  In  the  case  of  Com.  z/.  articles  disposed  of,  or  stating  their 
Horton,  2  Gray  (Mass.)  69,  the  indict-  value  or  the  names  of  their  owners  or 
ment  charged  that  the  defendant  "  did  of  the  persons  who  received  them  as 
unlawfully  and  knowingly  permit,  in  prizes. 

the  dwelling  house  and  building  then  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

and  there  actually  used  and  occupied  (1896),  c.  38,  par.  325. 

by  him,  the  setting  up  of  a  lottery,  in  See,  generally,  statutes  cited  supra, 

which  certain  articles  of  personal  prop-  note  i,  p.  660. 

erty  and  of  value  were  disposed  of,  by  4.  Mississippi. —  Anno.  Code  (1892),  § 

the  way  of  a  lottery."     This  indictment  1206. 

was   held    suflScient   without   alleging  See,  generally,  statutes  cited  supra, 

that  the  lottery  so  permitted  to  be  set  note  i,  p.  660. 

667  Volume  11. 


13332.  '  LOTTERIES.  13333. 

9.  Receiving  Teleplione  Message  Concerning  Lottery. 

Form  No.  13332.' 

{Commencing  as  in  Form  No.  10708,  and  continuing  down  to  *)  did 
unlawfully,  knowingly  and  feloniously  receive  from  one  Richard  Roe, 
then  being  in  the  Borough  of  Manhattan,  in  the  city  and  state  of  Nav 
York,  through  and  by  means  of  a  certain  instrument  called  the  tele- 
phone, a  list  of  the  numbers  theretofore  drawn  in  the  ^'^  Gold  Brick 
Lottery,"  contrary  to  the  form  {concluding  as  in  Form  No.  10108\ 

II.  CIVIL  Action. 

1.  Complaint,  Declaration  or  Petition. 

a.  To  Recover  Money  Paid  for  Ticket.* 

(1)  In  General. 

Form  No.  I333  3-* 

{Commencing  as  in  Form  No.  5926)  that  on  the  second  day  of 
January,  i899,  at  the  village  of  Northport,  in  the  county  of  Suffolk 
and  state  of  New  York,  he  purchased  from  the  above  named  defend- 
ant, and  the  said  defendant  sold  and  delivered  to  him,  a  certain 
ticket  in  a  certain  lottery  for  money  pretended  to  be  drawn  at 
Paducah,  Kentucky;  that  said  plaintiff  paid  therefor  to  said  defend- 
ant and  defendant  received  from  him  for  said  ticket  on  said  second 
day  of  January,  iB99,  the  sum  of  twenty  dollars;  that  said  lottery  is 
and  was  at  the  time  aforesaid,  and  for  many  years  previous  to  the 
sale  of  said  ticket,  illegal  and  contrary  to  the  laws  of  this  state,  and 
that  by  reason  of  the  premises  and  by  force  of  the  statute  in  such 
case  made  and  provided  an  action  has  accrued  to  plaintiff  to  demand 
and  have  of  and  from  the  said  defendant  the  sum  oi  forty  dollars. 

Wherefore  the  said  plaintiff  demands  judgment  {concluding  as  in 
Form  No.  6926). 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  Rhode  Island.  —  Gen.  Laws  (1896),  c. 
1 102,  ^284.  283,  §  4. 

See,  generally,  statutes  cited  supra,  3,  This  form  is  drawn  under  Birds, 

note  r,  p.  660.  Rev.  Stat.    N.  Y.  (1896).   p.    1930,  §  3, 

2.  For  statutes  giving  a  right  of  action  and  is  based  upon  the  facts  in  the  case 
to  recover  amount  paid  for  lottery  of  Roediger  v.  Simmons,  14  Abb.  Pr. 
tickets  see  as  follows,  to  wit:  N.  S.  (N.  Y.  C.  PI.)  256,  in  which  case  it 

Maine. — Rev.  Stat.  (1883),  c.  128,  §15.  was  held  that  the  allegation   that  the 

Maryland.  —  Pub.  Gen.   Laws  (1888),  lottery  in  which  the  ticket  was  bought 

art.  27,  §  175.  is  now  and  for  a  long  time  previous  to 

Massachusetts. — Stat.  (1895),  c.  419.  the  sale  of  the  ticket  had  been  illegal. 

New  York. —  Birds.  Rev.  Stat.  (1896),  was   not   irrelevant,    and   that   it   was 

p.  1929.  necessary  for  the  complaint  to  set  forth 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §^  the  particular  day  and  purchase  of  the 

4271,  4275.  said  lottery. 

Oregon.  —  Hill's  Anno.   Laws  (1892),         See,  generally,  statutes  cited  supra^ 

§  1887.  note  2. 
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Form  No.  1333 4-' 

(^Commencing  as  in  Form  No.  5929. ") 

That  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  ten  dol- 
lars, received  to  plaintiff's  use,  and  by  plaintiff  paid  to  defendant  for 
a  lottery  ticket,  whereby  an  action  accrued  to  plaintiff  to  recover 
said  sum  of  ten  dollars,  together  with  the  sum  of  five  hundred  dollars 
exemplary  damages. 

Wherefore  said  plaintiff  prays  {concluding  as  in  Form  No.  SQSff). 

(2)  By  Enforcing  Judgment  Lien. 

Form  No.  133  35' 

{Commencing  as  in  Form  No.  5929^ 

That  at  the  September  term  of  the  Court  of  Common  Pleas  of  Cuyahoga 
county,  Ohio,  for  the  year  \%98,  in  a  certain  action  then  and  theretofore 
pending  in  said  court,  wherein  the  plaintiff  herein  was  plaintiff  and  one 
James  Roe  was  defendant,  the  plaintiff  duly  recovered  a  judgment 
against  said  James  Roe  for  the  sum  of  three  hundred  and  ninety-nine 
dollars  and  sixteen  cents  damages,  and  costs  of  suit,  taxed  at  fifty- 
seven  dollars  and  ninety-seven  cents. 

That  said  action  was  brought  by  this  plaintiff  against  said  James 
Roe.,  under  section  4271  of  the  Revised  Statutes  of  Ohio,  to  recover 
from  said  James  Roe  money  paid  by  this  plaintiff  to  said  James  Roe 
for  a  certain  lottery  ticket  and  also  exemplary  damages,  which 
said  judgment  in  favor  of  this  plaintiff  and  against  said  James  Roe  vfzs 
for  the  amount  found  by  said  court  to  have  been  received  by  said 
James  Roe  for  said  lottery  ticket  from  this  plaintiff,  and  also  certain 
exemplary  damages  fixed  by  said  court. 

That  said  judgment  is  still  in  full  force,  unreversed,  and  no  part  of 
the  same  has  been  paid,  and  the  plaintiff  says  the  sale  of  said  lottery 
ticket  by  sddd.  James  Roe  to  this  plaintiff  occurred  on  the_/?rj/day 
of  June,  i898,  at  and  in  a  certain  building  owned  by  the  defend- 
ant herein,  situate  and  being  on  a  certain  parcel  of  ground  in  the 
city  of  Cleveland,  county  of  Cuyahoga,  and  state  of  Ohio,  of  which  the 
defendant  herein  was  then,  and  now  is,  the  owner,  and  described  as 
follows,  to  wit:  {Here  set  out  a  description  of  the  property^. 

And  said  plaintiff  further  says  that  at  the  time  said  money  was 
paid  by  this  plaintiff  to  and  received  by  said  James  Roe  for  said  lot- 
tery ticket,  and  for  a  long  time  prior  thereto,  the  said  defendant 
knowingly  permitted  the  room  in  said  building  in  which  said  ticket  was 
sold  as  aforesaid  to  be  used  by  said  James  Roe  for  the  purpose  of 
selling  lottery  tickets,  and  for  the  purpose  of  selling  the  said  lottery 
ticket  to  the  plaintiff  herein. 

And  the  said  plaintiff  therefore  prays  the  court  to  declare  the 
judgment  aforesaid  a  lien  on  said  building  and  real  estate,  and  for 

1.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  2.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§4271.  §4275.     See  also  Binder  v.  Finkbone, 

See,  generally,  statutes  cited  supra,  25  Ohio  St.  103,  and  statutes  cited 
note  2,  p.  668.  supra,  note  2,  p.  668. 
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an  order  that  said  real  estate  and  building  may  be  sold  for  the  satis- 
faction of  the  judgment,  interest  and  costs  aforesaid,  and  for  all 
proper  relief. 

{^Signature  and  verification  as  in  Form  No.  5929.^ 

b.  To  Recover  Prize  from  Assignor  of  Ticket. 

Form  No.  13336. 

(Precedent  in  Rothrock  v.  Perkinson,  61  Ind.  40.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5915.y\^ 

The  plaintiff  further  complaining  of  said  defendant,  says,  that  here- 
tofore,   to    wit,    on    the  day   of  ,    i87^,   the  General 

Assembly  of  the  State  oi  Kentucky,  by  an  act  entitled  "An  act  to 
incorporate  the  Public  Library  of  Kentucky,"  approved  March  i6th, 
1871,  authorized  and  empowered  a  certain  corporate  body  of  said 
State,  known  as  the  Public  Library  of  Kentucky,  to  distribute  by 
chance  or  lot,  by  tickets  sold  for  the  purpose,  certain  sums  of  money 
and  property  for  the  purpose  of  founding  a  public  library  in  the  city 
of  Louisville,  in  said  state ;  that  said  Library  Association,  in  pursuance 
of  the  authority  of  said  act,  thereupon  arranged  a  certain  scheme  for 
the  distribution,  at  said  city  of  Louisville,  of  various  sums  of  money 
by  chance,  to  the  purchasers  of  tickets  in  said  scheme,  and  exposed 
for  sale  in  said  city  of  Louisville  tickets  in  said  scheme ;  that  defend- 
ant Henry  A.  Rothrock,  in  company  with  others,  purchased  at  said 
city  of  Louisville  a  certain  ticket  in  said  scheme;  that,  upon  the 
drawing   of  said    scheme,  which  was   had  and  held  at  said  city  of 

Louisville,  in  said  State  of  Kentucky,  on  the day  of  December, 

iS7S,  the  holders  of  said  ticket,  including  said  Rothrock,  drew  and 
became  entitled  to  demand  and  receive,  according  to  the  terms  of 
said  ticket  and  scheme,  from  said  Library  Association,  the  sum  of 
seventy-five  thousand  doWdiVS,,  of  which  said  sum  said  Henry  A.  Rothrock 
was  entitled  to  demand  and  receive  the  sum  of  seven  thousand  five  hun- 
dred do\\a.rs;  that,  after  the  drawing  of  said  sum  of  money  as  aforesaid, 

to  wit,  on  the day  of  December,  x2>72,  said  Henry  A.  Rothrock,  for 

a  valuable  consideration  then  paid  to  him  by  plaintiff,  sold,  assigned 
and  transferred  to  plaintiff  one  tenth  part  of  said  sum  of  seven  thou- 
sand five  hundred  dollars,  and  undertook  and  agreed  that  said  part 
thereof,  to  wit,  seven  hundred  and  fifty  doWaiVS,  should  be  paid  over  to 
plaintiff  if  the  same  should  be  paid  over  or  collected  from  said  Library 
Association. 

Thereafter,  to  wit,  on  the day  oi  December,  i87^,said  Library 

Association  paid  over  to  the  First  National  Bank  of  Columbus,  Indiana, 
at  said  city  of  Louisville,  for  the  persons  entitled  to  receive  the  same, 

1.  This  is  the  third  count  of  plaintiff's  rights  of  such  holder  are  determined, 

complaint.     A  demurrer  to  this  count  whereby,  for  a  valuable  consideration, 

was  overruled  by  the  circuit  court  and  he  disposes  of  any  specified  part  of  the 

this   judgment    was    affirmed    by   the  money  or  property  which  he  may  have 

supreme  court,  which  held  that  a  con-  gained,  is  valid. 

tract  by  the  holder  of  a  ticket  with  one        2.  The  matter  to  be  supplied  within 

having  no  connection  with  the  original  [  ]  will   not  be  found  in   the  reported 

purchase  of  such  ticket,  made  after  the  case. 
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said  sum  of  seventy-five  thousand  dollars,  and  plaintiff  thereupon 
became  entitled  to  receive  from  said  bank  said  sum  of  seven  hundred 
and  fifty  dollars. 

Plaintiff  immediately  notified  said  bank  of  his  ownership  of  said 
money  and  demanded  of  it  to  pay  the  same  to  him,  but  said  Rothrock, 
unmindful  of  his  said  contract,  and  in  violation  thereof,  notified  said 
bank  not  to  pay  said  money  to  plaintiff,  and  demanded  that  it  should 
pay  the  same  to  him. 

Whereupon  said  bank  refused,  and  still  refuses,  to  pay  said  money 
or  any  part  thereof  to  plaintiff,  and  converted  the  same  to  the  use  of 
itself  and  said  Rothrock. 

Plaintiff  avers  that  •adixdi  Rothrock  still  claims  said  money  and  refuses 
to  permit  plaintiff  to  receive  the  same,  and  plaintiff  makes  him  a 
party  hereto,  and  demands  a  full  determination  of  all  said  matters, 
and  thereupon  judgment  for  seven  hundred  and  fifty  dollars. 

[(^Signature  and  verification  as  in  Form  No.  5915.')^' 

e.  To  Forfeit  Propepty. 

Form  No.  13337.' 

{Title  of  court  as  in  Form  No.  5910.) 
The  People  of  the  State  of  California,  plaintiff,  ^ 
against  V 

Richard  Roe,  defendant.  ) 

The  People  of  the  State  of  California,  the  plaintiff  in  the  above 
entitled  action,  complains  ol  Richard  Roe,  the  defendant  in  the  said 
action,  and  allege: 

I.  That  the  said  defendant  at  the  time  of  the  commencement  of  this 
suit,  at  number  100  /  street,  in  the  said  city  and  county  oi  Sati  Fran- 
cisco, is  offering  to  dispose  of  one  bay  horse  of  the  value  of  two  hundred 
dollars,  by  chance. 

II.  That  said  defendant  is  now  and  for  some  weeks  prior  to  the 
commencement  of  this  action,  has  been  selling  to  various  persons 
tickets  for  the  sum  of  one  dollar,  each  of  which  said  tickets  entitles 
the  holder  thereof  to  the  chance  of  obtaining  said  bay  horse  to  be 
disposed  of  by  lot. 

Wherefore  the  plaintiff  prays  that  an  attachment  may  issue  against 
said  property,  and  that  the  same  may  be  declared  forfeited  to  the 
state  of  California. 

{Signature  as  in  Form  No.  6910.) 

1.  The  matter  to  be  supplied  within  []  Maine.  —  Stat.  (Supp.  1895),  c.  128,  § 
will  not  be  found  in  the  reported  case.  13. 

2.  California.  —  Pen.  Code  (1897),  §  Massachusetts. —  Pub.  Stat.  {1S82),  c. 
325-  209,  §  8. 

Similar  statutes  exist  in  the  following  Montana.  —  Pen.  Code  (1895),  §  586, 

states,  to  wit:  Nevada.  —  Gen.  Stat.  (1885),  «;  4864. 

Florida.  —  Rev.  Stat.  (1892),  §  2656.  Ne7v  York.—  Birds.  Rev.  Stat.  (1896X 

Illinois. — Starr    &   C.    Anno.    Stat.  p.   1929. 

(1896),  c.  38,  par.  329.  North  Dakota .  — Kcv .  Codes  (i895)» 

Louisiana. —  Rev.  Laws  (1897),  p.  531,  §  7228. 

§  6,  Oklahoma.  —  Stot.  (1893),  §  2224. 
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2.  Answer, 
a.  That  Money  Sued  for  was  Paid  for  Property  Disposed  of  by  Lottery. 

Form  No.  13338. 
(Precedent  in  Branham  v.  Stallings,  21  Colo.  212.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  5911.) 

The  defendants  above  named  for  answer  to  the  complaint  of  the 
plaintiff  herein  deny  each  and  every  allegation  therein  contained. 

For  further  answer  they  allege]^  that  on  or  about  the  frst  day  of 
June,  A.  D.  \W0,  said  plaintiff  and  said  other  parties  mentioned  in 
said  complaint,  together  with  other  persons,  amounting  to  one  hun- 
dred members,  associated  themselves  together  and  organized  and 
formed  what  was  called  the  '■'■Denver  Lot  Club\  "  that,  under  the  agree- 
ment by  which  said  parties  associated  themselves  together,  it  was 
agreed  that  each  member  was  to  pay,  as  dues  to  said  club,  the  sum 
of  $2.00  per  week;  that  drawings  were  to  be  had  every  Monday 
evening,  commencing  with  the  first  week  when  said  club  was  organ- 
ized, at  which  drawing  one  of  the  said  members  was  to  receive  a 
certain  lot  in  \h&  Denver  University  2AdA\\oxi\  that,  by  the  terms  of 
said  agreement,  one  of  said  members  would  draw  a  lot  at  the  first 
drawing,  which  would  only  cost  the  said  member  %'2.00\  that  one  of 
said  members  would  draw  a  lot  at  the  second  meeting,  which  lot 
would  cost  the  successful  party  the  sum  of  %J^..00\  that  said  drawings 
were  to  be  continued  for  a  period  of  sixty  weeks;  that  the  members 
of  said  club,  including  the  plaintiff  and  the  other  parties  mentioned 
in  said  complaint,  adopted  certain  rules  governing  said  club,  among 
which  were  the  following: 

"  Any  person  may  become  a  member  of  the  club  upon  the  payment 
of  %2.00  to  any  authorized  collector,  or  at  the  office  of  the  club, 
room  20,  910  Sixteenth  street,  or  McGuire  6^  Hyde,  room  5,  1790 
Curtis  street.  All  dues  shall  be  payable  in  advance,  and  become  due 
on  the  day  of  each  meeting.  All  dues,  if  not  paid  three  days  before 
meetings,  shall  be  declared  delinquent  and  forfeited.  Members  shall 
be  notified  of  the  time  and  place  of  the  first  meeting,  after  which 
the  meetings  shall  be  continued  regularly  on  each  week  for  the 
period  of  sixty  weeks.  All  lots  shall  be  deeded  according  to  the 
numbered  plat  on  exhibit  in  the  club-room  beginning  at  number  one 
to  sixty,  consecutively.  After  the  sixtieth  meeting,  the  forty  remain- 
ing choicest  lots  will  be  deeded  to  the  remaining  forty  members. 
Each  member  participating  in  Xht  fifty  first  meetings  shall  be  entitled 
to  a  warranty  deed  and  abstract  for  ofie  lot,  which  is  guaranteed  to 
be  free  and  clear  from  all  incumbrances  of  any  nature.     The  members 

Oregon. —  Hill's  Anno.   Laws  (1892),  court  in  favor  of  the  plaintiff,  the  su- 

§  T887.  preme  court  holding  that  the  scheme 

Utah.  —  Rev.  Stat.  (1898),  §  4259.  described  in  the  answer  was  a  lottery 

Virginia.  —  Code  (1887),  §  3827.  and  hence  that  neither   party  was  en- 

West  Virginia.  —  Code   (1891),  c.  151,  titled  to  aid. 
§  12.  2.  The  matter  enclosed  by  and  to  be 

Wisconsin. — Stat.  (1898),  §4528.  supplied   within  []  will  not  be  found 

1.  In  this  case  the  supreme  court  re-  in  the  reported  case, 
versed   the    judgment    of    the   county 

672  Volume  11. 


13338.  LOTTERIES,  13339. 

getting  the  first  fifty  lots  shall  be  given  a  warranty  deed  of  one  lot 
each  at  the  time  of  the  meeting,  the  said  lot  to  be  free  and  clear 
from  all  incumbrance,  and  can  obtain  a  full  and  complete  abstract  of 
the  same  upon  the  payment  of  %1.00.  These  lots  are  located  in  blocks 
numbered  one^  two,  fifteen  and  sixteen,  Denver  University  addition." 

These  defendants  further  allege  that  the  plaintiff,  and  the  other 
parties  mentioned  in  said  complaint,  became  members  of  said  club 
and  participated  in  the  meetings  and  drawings  had  at  said  meetings; 
that  the  plaintiff  herein  repeatedly  acted  as  one  of  the  judges,  and 
presided  over  said  drawings;  that  the  said  lots  mentioned  in  said 
complaint  as  having  been  deeded  to  the  said  Sam  C.  StallingSy 
J.  N.  Sherrod  and  O.  H.  Van  Horn,  were  drawn  by  said  parties, 
respectively,  at  a  regular  meeting  of  said  club.  The  defendants  fur- 
ther allege  that  the  plaintiff,  and  said  parties  mentioned  in  said 
complaint,  except  the  said  Sam  C.  Stallings  and  said  Sherrod  and 
Van  Horn,  became  delinquent  and  their  membership  forfeited  by 
reason  of  their  failure  to  pay  their  dues  in  accordance  with  the 
agreement  made  by  the  members  of  said  club. 

Further  answering,  these  defendants  allege  that  they  were  only 
interested  in  said  club  as  members  thereof,  and  that  the  said  defend- 
ant, C.  A.  Branham,  was  selected  by  the  members  of  said  club  to  be 
manager  thereof.  These  defendants  further  allege  that,  at  the  office 
of  said  club,  a  large  map  was  exhibited,  and  hung  upon  the  wall, 
showing  the  location  of  said  property,  in  lots  and  blocks,  and  its 
relation  to  the  adjoining  additions,  all  of  which  were  correctly  shown 
and  located  upon  said  map.  That  said  plaintiff,  and  the  other  par- 
ties mentioned  in  said  complaint,  knew,  or  had  every  facility  of 
learning,  the  exact  location,  surroundings  and  value  of  said  property. 

Further  answering,  these  defendants  deny  each  and  every  allega- 
tion in  said  complaint  contained  not  herein  expressly  admitted. 

Wherefore,  these  defendants  ask  to  be  hence  dismissed  with  their 
■costs  in  this  behalf  incurred. 

[(^Signature  and  verification  as  in  Form  No.  5911^)^ 

b.  That  Contract  Sued  on  was  for  Sale  of  Lands  to  Constitute 
Prizes  in  Lottery. 

Form  No.  13339. 

(Precedent  in  Hooker  v.  DePalos,  28  Ohio  St,  253.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  5929.  )]^ 

Said  defendants,  further  answering,  say  that  immediately  after  said 
plaintiffs  paid  said  ^00  to  them,  they,  said  plaintiffs,  as  contem- 
plated by  them  and  provided  in  said  contract  set  out  in  petition,  set 

1.  The  matter  enclosed  by  and  to  be  are  to  constitute  prizes  in  a  lottery 
supplied  within  [  ]  will  not  be  found  scheme  or  gift  enterprise,  to  be  set  on 
in  the  reported  case.  foot  by  the   vendee  and  which  are  tq 

2.  The  answer  in  this  case  contained  be  paid  for  in  part  by  tickets  in  such 
two  defenses,  only  one  of  which  is  lottery,  is  agaiqst  public  policy  and 
given  in  the  text.  The  court  held  that  contrary  to  the  provisions  of  a  penal 
a  contract  for  the  sale  of  lands  which  statute,  and,  therefore,  wholly  illegal. 
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on  foot  a  gift  enterprise,  otherwise  called  a  lottery,  in  Hamilton  county, 
Ohio,  in  which  said  real  estate,  described  in  said  contract,  was  to 
constitute  prizes;  and  did  then  and  there  vend,  sell,  barter,  and  dis- 
pose of  gift  enterprise  or  lottery  tickets  to  be  drawn  in  said  gift 
enterprise  or  lottery,  so  as  aforesaid  set  on  foot  by  plaintiffs,  and  did 
then  and  there  receive  a  large  amount  of  money  therefor,  to  wit: 
an  amount  equal  to  ^00,  as  they  believe,  and  retained  the  same,  and 
during  the  time  said  contract  remained  executory,  said  plaintiffs 
never  rescinded  the  same,  nor  sought  so  to  do,  nor  demanded  back 
said,  money,  nor  any  part  thereof,  nor  at  any  other  time,  and  only 
failed  to  execute  the  contract  by  reason  of  their  inability  to  raise 
the  money  therefor. 

Wherefore,  for  reasons  stated  in  the  second  ground  for  defense,  said 
defendants  say  that  said  plaintiffs  ought  not  to  have  their  said  action 
against  them,  and  they  therefore  ask  that  said  petition  be  dismissed 
at  said  plaintiff's  costs,  and  that  they,  said  defendants,  may  go  hence 
without  day,  and  they  pray  for  all  other  proper  relief. 

[(^Signature  and  verification  as  in  Form  No.  5929 ^Y' 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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See  the  titles  INSANE  PERSONS,  vol.  lo,  p.  35;  INSANITY, 

vol.  10,  p.  137. 


MAINTENANCE. 

^•^r^   the   title   CHAMPERTY  AND   MAINTENANCE,    vol.    4, 

p.  614. 


MALFEASANCE. 

See  the  title  PUBLIC  OFFICERS. 


MALICIOUS   MISCHIEF  AND  WILFUL 
TRESPASS. 

I.  ADVERTISING  ON  PROPERTY  OF  ANOTHER,  677. 
II.  BAGGAGE-SMASHING,  677. 

III.  BREAKING  GLASS,  677. 

IV.  CUTTING  OR  DESTROYING  TIMBER,  678. 

V.  DEFACING  OR  INJURING  BUILDINGS,  679. 
1.  Private  Buildings,  679. 
».  Public  Buildings,  680. 

a.  Church,  681. 

b.  Jail,  681. 

VI.  DESTROYING  BOOKS  AND  PAPERS,  681. 

1.  Private  Books,  6^\. 

2.  Public  Records,  682. 

VII.  DIGGING  UP  GAS  OR  WATER  MAINS,  684. 

VIII.  INJURING  ANIMALS,  684. 

1.  In  General,  684. 

a.  Domestic  Animals,  685. 

b.  Dog,  690. 

2.  By  Administering  or  Exposing  Poison,  690. 
IX.  INJURING  DRESSES,  692. 
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X.  INJURING  HARNESS  OR  WAGON,  693. 

1.  Harness.  693. 

2.  Wagon,  695. 
XI.  INJURING  ICE,  695. 

XII.  INJURING  LOBSTER-CAR,  696. 

XIII.  INJURING  PROPERTY  OF  LIBRARY  OR  MUSEUM,  696. 

XIV.  INJURING  OR  DESTROYING  BRIDGES,  CANALS,  DAMS,  TOLL- 

GATES,  ETC.,  696. 

1.  Bridge,  (i()i. 

2.  Dam,  697. 

a.  Generally,  697. 

b.  Attetnpt  to  Destroy,  698. 

3.  Toll-gate,  699. 

xv.  injuring  or  destroying  shade-trees,  shrubbery, 

statuary,  etc.,  699. 
xvi.  injuring  or  destroying  telegraph  or  telephone 

Line,  700. 
XVII.  Injuring  or  Loosing  Vessel,  701. 
XVIII.  Opening  sealed  letter,  701. 

XIX.  Opening  or  disclosing  Telegraphic  Message,  701. 

1.  opening,  702. 

2.  Disclosing,  702. 

XX.  Obstructing  or  injuring  railroads,  702. 

1.  Displacing  Switch,  703. 

8,  Placing  Obstruction  on  Tracks,  703. 

3.  Remoinng  Rail,  704. 

4.  Thro^ving  Stones  at  Car,  704. 

XXI.  Pulling  down  and  destroying  fences,  704. 
XXII.  removing  Buoy  or  beacon,  706. 

XXIII.  removing  earth,  Soil  or  Stone,  707. 

XXIV.  removing  or  defacing  boundary  monuments,  707. 

1.  Removing,  708. 

2.  Defacing,  708. 

XXV.  removing  or  defacing  Guide-post  or  mile-stone,  708. 

XXVI.  removing  or  Destroying  Crops,  709. 
XXVII.  Tearing  down  posted  notices,  710. 

XXVIII.  USING  animal  without  CONSENT  OF  OWNER,  710. 

CROSS-REFERENCES. 

See  also  the  titles  AL  T BRING  AND  DEFACING  BRANDS  AND 
MARKS,  vol.  I,  p.  705;  ARSON  AND  BURNING,  vol.  2, 
p.  194;  BOUNDARIES,  vol.  3,  p.  1022;  BRANDS  AND 
MARKS,  vol.  3,  p.  1040;  CATTLE  AND  DOMESTIC 
ANIMALS,  vol.  4,  p.  376;  CRUELTY  TO  ANIMALS,  vol. 
5,  p.  995;  DEAD  BODIES  AND  CEMETERIES,  vol.  5, 
p.  1030;  EXPLOSIONS  AND  EXPLOSIVES,  vol.  8,  p.  414; 
FISH  AND  GAME,  vol.  8,  p.  624;  LARCENY,  ante,  p.  195; 
LOGS  AND  LOGGING,  ante,  p.  579;  and  the  GENERAL 
INDEX  to  this  work. 
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I.  ADVERTISING  ON  PROPERTY  OF  ANOTHER. 

Form  No.  13340.' 

{Commencing  as  in  Form  No.  6688)  with  force  and  arms,  did  unlaw- 
fully paint  upon  a  fence,  the  property  of  one  Samuel  Short.,  there  situ- 
ate, without  the  consent  of  him,  the  said  Samuel  Short,  a  certain 
advertisement,  to  wit,  "  Use  Carter  s  Little  Liver  Pills"  contrary  to 
the  form  {concluding  as  in  Form  No.  6688). 

II.  BAGGAGE-SMASHING. 

Form  No.  1 3  3  4 1  .* 

{Commencing  as  in  Form  No.  10721)  in  the  county  of  Freestone  and 
state  of  Texas,  was  a  baggage-master  (or  express  agent  or  stage  or 
hack  driver  or  common  carrier),  whose  duty  it  was  to  handle,  remove, 
transfer  and  take  care  of  trunks,  valises,  boxes  and  other  baggage, 
and  did  then  and  there  while  loading,  transporting,  unloading,  trans- 
ferring, delivering,  storing  and  handling  the  baggage  of  one  Samuel 
Short,  to  wit,  a  certain  trunk  of  the  said  Samuel  Short,  unlawfully, 
maliciously,  carelessly  and  recklessly  break,  injure  and  destroy  the 
said  baggage,  against  the  peace  {concluding  as  in  Form  No.  10721). 

III.  BREAKING  GLASS. 

Form  No.  13342. 

(Mass.  Stat.  (1899),  p.  430.)' 

{Commencing  as  in  Form  No.  13^03,  and  continuing  down  to  *)  that 
John  Doe  did  wantonly  (or  maliciously)  break  certain  panes  of  glass 

1.  New  Hampshire.  —  If  any  person  Maine.  —  Rev.  Stat.  (1883),  c.  127, 
shall  in  any  manner  paint,  put  upon  or    §  21. 

aflSx  to  a  fence,  bridge  or  other  struc-  Massachusetts.  —  Pub.  Stat.  (1S82),  c. 

ture,  or  upon  a  rock  or  other  natural  203,  §  112. 

object,  the  property   of  another,  with-  Missouri.  —  Rev.  Stat.  (1889),  §3611. 

out    his    consent,   any   device,     trade-  3.  Massachusetts.  —  Pub.  Stat.  (1882), 

mark,  advertisement  or  notice,  he  shall  c.  203,  §  95. 

be  fined  not  exceeding  twenty-five  dol-  Similar  statutes  exist  as  follows,  to 

lars  for  each  offense.    Pub.  Stat.  (1891),  wit: 

c.  266.  §  27.  New  Mexico.  — Comp.  Laws  (1897),  § 

Maine.  —  Rev.    Stat.    (1883),    c.    127,  1137. 

§  ID.  Washin^on.  —  Ballinger's    Anno. 

Massachusetts. —  Pub.  Stat.  (1882),  c.  Codes  &  Stat.  (1897),  §  7145. 

203.  §  102.  Precedent.  —  In  State  v.  Batchelder,  5 

Montana.  —  Pen.  Code  (1895),  §  1054.  N.   H.   549,  the  indictment,  which  was 

Nevada.  —  Gen.  Stat.  (1885),  ^  4690.  held  to  sufficiently  charge  an  offense  at 

Vermont. —  Stat.  (1894),  §§  5014-5016.  common  law,   charged   that  defendant 

Washington.  —  Ballinger's     Anno,  "on  the  4th June,  1 8^9,  in  the  night  time. 

Codes  &  Stat.  (1897),  §  7158.  with  force  and  arms  /ww  window-sashes 

2.  Texas.  —  Pen.  Code  (1895).  art.  and  fifteen  squares  of  glass,  of  and  be- 
792.  longing  to  the  dwelling-house  of  A.  B. 

Statutes   against   baggage-smashing     with  a  large  stick  of  wood  and  with 

also  exist  in  the  following  states,  to  wit:     stones,  injuriouslv,  wilfully  and  mali- 

Connecticut. — Gen.  Stat.  (i888),  §  1483.     ciously  did  break  and  destrov,  and  did 

Illinois.  —  Starr  &    C.   Anno.    Stat,     violently,  injuriou'^ly,  wilfully  and  ma- 

(1896),  c.  38,  par.  337.  liciously  cast  and  throw  stones  at,  into, 
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in  and  part^  of  a  certain  building  of  Samuel  Short  in  said  Northamp- 
ton, agaiiist  {concluding  as  in  Form  No.  10699). 

IV.    CUTTING  OR  DESTROYING  TIMBER.^ 

Form  No.  1 3  3  4  3  •' 

(^Commencing  as  in  Form  No.  10703,  and  continuing  down  to  *)  did 


and  against,  said  dwelling-house,  and 
greatly  damage  the  same,  to  the  great 
disturbance  and  terror  of  the  saidJ4.  B. 
and  other  persons  then  and  there  in  the 
said  dwelling-house." 

1.  Part  of  Building.  —  An  indictment 
for  malicious  destruction  of  glass  must 
aver  the  glass  to  be  part  of  a  building, 
and  an  allegation  that  it  was  in  a  cer- 
tain building  is  not  suflScient.  Com.  v. 
Bean,  ii  Cush.  (Mass.) 414. 

2.  Bequisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768;  Criminal  Complaints, 
vol.  5,  p.  930. 

For  statutes  relating  to  the  offense  of 
cutting  or  destroying  timber  see  as 
follows,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  §  5612. 

Arizona.  —  Pen.  Code  (1887),  §^  940, 
941. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  1773  ei  seq. 

California.  —  Pen.  Code  (1897),  §  602. 

Connecticut.— G&n.  Stat.  (1888),  §  1475. 

Delaware.  —  Rev.  Stat.  (1893),  p.  938, 

§17. 

Idaho.  — Rgv.  Stat.  (1887),  §  7158. 
Iowa.  —  Code  (1897),  §  4829. 
Kentucky. — Stat.  (1894),  §  1244. 
Maine.  — Kev.    Stat.    (1883),    c.    127, 

§15. 

Minnesota.  —  Stat.  (1894),  §  6781. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3603-3607. 

Montana.  —  Pen.  Code  (1895),  §^  1054, 
1076. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 

p.  1937.  §  5- 

A^orth  Dakota.  —  Rev.  Codes  (1895), 

§§  7569,  7570. 

Oklahoma.  —  Stat.  (1893),  §§  2494, 
2495. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  523,  §  296. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  g§  6894,  6895. 

Tennessee.  —  Code  (1896),  §  6496. 

Utah. —Rev.  Stat.  (1898),  §  4430. 


Vermont. —  Stat.  (1894),  i5§  5020-5022. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7141, 

Wisconsin.  — Stat.  (1898),  §  4442. 

Wilfully  and  Maliciously.  —  The  act 
must  be  done  wilfully  and  maliciously. 
Pippen  V.  State,  77  Ala.  81  {following 
Johnson  v.  State,  61  Ala.  9). 

Description  of  Land.  —  An  indictment 
should  contain  a  description  of  the  lot 
or  close  on  which  timber  was  cut. 
People  V.  Carpenger,  5  Park.  Cr.  Rep. 
(N.  Y.  Oyer  &T.)  228. 

Manner  of  Injury .  —  It  is  sufficient  to 
allege  that  the  injury  was  done  by 
cutting  down  and  destroying,  without 
being  more  specific.  State  v.  Watrous, 
13  Iowa  489.  But  it  is  not  sufficient  to 
allege  that  defendant  "did  girdle"  a 
growing  tree,  as  it  does  not  allege  the 
injury  with  sufficient  certainty.  State 
V.  Towle,  62  N.  H.  373. 

Value. — Where  the  value  of  the  tree 
cut  constitutes  the  basis  upon  which 
the  penalty  is  estimated,  the  damage  to 
the  owner  need  not  be  alleged  in  the 
information.  State  v.  Shadley,  16  Ind. 
230. 

On  Lands  of  Cemetery. —  In  Mettler  v. 
People,  135  111.  410,  the  third  count  in 
the  indictment,  which  was  held  suffi- 
cient, charged  "that  Ira  Mettler,  late 
of  the  said  county  of  Ogle  and  State 
aforesaid,  on  the  20th  day  of  January, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine,  at  and 
within  the  county  of  Ogle  in  the  State 
of  Illinois,  did  knowingly  and  wilfully, 
without  color  of  title  made  in  good 
faith,  cut,  fell  and  destroy  ten  certain 
other  oak-trees  standing  and  growing 
upon  the  land  of  another,  to  wit,  upon 
the  land  of  the  Dement  Cemetery  Asso- 
ciation, a  corporation  organized  under 
the  laws  of  the  state  of  Illinois  for  law- 
ful purposes,  without  the  consent  of  the 
proper  authorities  of  said  Dement  Ceme- 
tery Association,  and  without  the  con- 
sent of  the  persons  having  legal  charge 
thereof,  contrary  to  the  form  of  the 
statute." 

3.  Missouri. — Rev.  Stat.  (1889),  §  3603. 
See,  generally,  supra,  note  2. 
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then  and  there  unlawfully  and  feloniously  enter  upon  certain  lands 
belonging  to  the  state  of  Missouri,  to  wit,  {describing  lands),  and  did 
then  and  there  cut  down  and  destroy  divers,  to  wit,  forty,  oak  trees, 
standing  and  growing  on  said  land,  of  the  value  of  sixty  dollars,  con- 
trary to  the  form  (concluding  as  in  Form  No.  10703). 


I 


V.  DEFACING  OR  INJURING  BUILDINGS. 
1.  Private  Building's.^ 

Form  No.  13344.* 
{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 


1.  Seqoisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  pans  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9,  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768,  Criminal  Complaints, 
vol.  5,  p.  930. 

For  statutes  relating  to  the  ofifense  of 
defacing  or  injuring  private  buildings 
see  as  follows,  to  wit: 

Alabama. —  Crim.  Code(iS96),  §  5620. 

Arkansas.  — Sand.  &  H.  Dig.  (1894), 

§  1794- 

Colorado.  —  Mills'  Anno.  Stat.  'iSgi), 

§  1409. 

Florida.— fLcv.  Stat.  (1892),  §§  2528, 
2531,  2532. 

Idaho.  — K^w.  Stat.  (1887),  §  7157. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8g6),  c.  38,  par.  336. 

Iowa.  —  Code  (1897),  §  4822. 

Kansas.  —  Gen.  Stat.    (1897),  c.   loo, 

Maine.  —  Rev.  Stat.  (1S83),  c.  127,  §§ 

13.  17- 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §§  81-83. 

Michigan.  —  Comp.  Laws  (1897),  § 
I I 584. 

Missouri.  —  Rev.  Stat.  (l88g),  §  3592. 

Montana.  —  Pen.  Code  (1895),  §  1053. 

Nevada.  —  Gen.  Stat.  (1885),  §  4690. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1936,  §  I. 

A'orth  Dakota.  —  Rev.    Codes   (1895), 

§§  7567.  7568,  7589  ^'  s^9- 

Oklahoma.  —  Stat.    (1893),    §§    2492, 

2493- 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  522,  §  290. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279.  §  23. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6890,  6892.  6893. 

Tennessee.  —Code  (1896),  §  6496. 

Vermont.  —  Stat.  (1894),  §  5009. 


Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7145. 

IVisconsin.  —  Stat.  (1898),  §  4441. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1056. 

Time.  — The  indictment  should  name 
the  day  or  month  when  the  offense  was 
committed.     Bailey  v.  State.  65  Ga.  410. 

Injured  and  Defaced.  —  An  indict- 
ment charging  in  one  count  that  de- 
fendant "injured  and  defaced"  a 
dwelling-house  is  not  objectionable  on 
the  ground  of  duplicity.  State  v. 
Hockenberry,  ir  Iowa  269.  And  where 
the  statute  says  that  "  every  person 
who  shall  wilfully  and  maliciously 
break,  destroy  or  injure,"  etc.,  the 
offense  is  well  described  as  a  breaking 
alone  or  as  destroying  or  as  injuring. 
State  V.  Batson,  31   Mo.  343. 

Description  0/  Premises.  —  In  an  in- 
dictment for  the  removal  of  a  house,  a 
description  of  the  real  estate  as  "the 
lands  and  premises  constituting  and 
composing  the  homestead  "  of  the  per- 
son alleged  to  be  the  owner  is  suffi- 
cient.    Ritter  v.  State,  33  Tex.  608. 

Value  of  Property.  —  The  indictment 
need  not  allege  the  value  of  the  prop- 
erty injured.  Funderburk  v.  State,  75 
Miss.  20. 

Character  of  Injuries. — The  indict- 
ment should  show  the  specific  injury 
done  to  the  house.  State  v.  Aydelott, 
7  Blackf.  (Ind.)  157;  Brown  v.  State,  76 
Ind.  85;  Todd  v.  State,  (Tex.  Crim. 
App.  1898)45  S.  W.  Rep.  596. 

Negativing  Defendant's  Interest  in 
Building.  —  An  indictment  for  mali- 
cious mischief,  under  Mo.  Rev.  Stat. 
(1889),  §  3592,  which  fails  to  allege  that 
defendant  had  no  interest  in  the  prem- 
ises to  which  the  injury  had  been  done, 
is  fatally  defective.  Siate  v.  Stanley, 
63  Mo.  App.  654;  State  v.  Crenshaw, 
41  Mo.  App.  24. 

2,  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  336. 
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feloniously,  wilfully  and  maliciously  injure  and  deface  a  certain  build- 
ing, there  situate  and  then  and  there  owned  by  one  Samuel  Shorty 
without  the  consent  of  the  S2X<^  Samuel  Short,  \iy  \)ci&xi  and  there  {Here 
state  manner  of  injury),  and  that  the  damage  then  and  there  done  to 
said  building  by  said  injury  and  defacing  exceeded  the  sum  oi  fifteeit 
dollars,  contrary  to  the  form  {concluding  as  in  Form  No.  10691). 

Form  No.  13345- 

(Mass.  Stat.  (1899),  p.  430.)* 

(^Commencing  as  in  Form  No.  ISJfiS,  and  continuing  down  to  *)  that 
John  Doe  did  wilfully  (or  maliciously)  deface  (or  mar  or  destroy)  a  cer- 
tain building  of  Samuel  Short,  in  said  Northampton,  against  the  peace 
(concluding  as  in  Form  No.  10699). 

2.  Public  Buildings.2 


See,  generally,  supra,  note  i,  p. 
679. 

1.  Massachusetts.  —  Pub.  Stat.  (1882), 
c.  203,  §  83. 

See,  generally,  supra,  note  I,  p.  679. 

2.  Bequisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  9,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

For  statutes  relating  to  the  offense  of 
defacing  or  injuring  public  buildings 
see  as  follows,  to  wit: 

Alabama.  — Crim.  Code  (1896),  §5620. 

Arizona.  —  Pen.  Code  (1887),  §  944. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  i-jg4etse^. 

California.  —  Pen.  Code  (1897),  §§ 
602,  606. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

P  1413- 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
1423,  1463. 

Florida.  —  Rev.  Stat.  (1892),  §§  2530, 
2531. 

Georgia.  —3  Code  (1895),  §§  725,  728. 

Idaho.  —Rev.  Stat.  (1887),  §  7161. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  339,  340. 

Iowa.  —  Code  (1897),  §  4802. 

Kansas.  — Gen.  Stat.  (1897),  c.  100, 
§§  129-133. 

Kentucky.  —  Stat.  (1894),  §§  1258, 
1261,  1262,  3951,  3952. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
830,  831. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §§  77,  78. 

Minnesota.  —  Stat.  (1894),  §  6789. 


Missouri.  —  Rev.  Stat.  (1889),  §§  3608,, 
3609. 

Montana,  —  Pen.  Code  (1895),  §§  1057,. 
1075. 

Nevada.— Q&w.  Stat.  (1885),  §  4693;. 
Laws  (1895),  c.  69. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 

P-  1937,  §  5- 

North  Dakota.  —  Rev.  Codes  (i895)» 
§  7566. 

Oklahoma.  —  Stat.  (1893),  §  2491. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  522,  §  291. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6891. 

Tennessee.  — Code  (1896),  §  6496. 

Utah.  —  Rev.  Stat.  (1898),  §  4433. 

Vermont. — Stat.  (1894),  ^  5010. 

Wyoming.  —  Rev.  Stat.  (1887),  §; 
1059. 

Character  of  Injuries. — An  indict- 
ment for  injury  to  a  public  building 
should  set  forth  the  character  of  the  in- 
juries.    State  V.  Costello,  62  Conn.  128. 

An  indictment  charging  that  defend- 
ant did  "  unlawfully,  maliciously,  and 
mischievously  destroy  and  injure  divers 
windows  then  and  there  affixed  unta 
and  upon  a  certain  county  seminary 
building  there  situate,  of  the  value  of 
20  dollars,  of  the  property  of  the  county 
of  Sullivan  aforesaid,  to  the  damage  of 
said  county,"  was  held  to  charge  an  in- 
jury with  sufficient  certainty,  and  wa& 
held  to  charge  in  fact  a  malicious  in- 
jury to  public  property.  Read  v.  State, 
I  Ind.  511. 

Malice  is  an  essential  ingredient  of 
the  offense.     State  v.  Foote,  71  Conn. 

737- 

Allegation  as  to  Possession.  —  It  should 
be  alleged  that  the  rightful   possessioa 
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a.  Church. 
Form  No.  13346. 

(Precedent  in  State  v.  Brant,  14  Iowa  181. )• 
[(^Commencing  as  in  Form  No.  10693,  and  continuing  down  to  *)  did]^ 
willfully  and  maliciously  injure  and  deface  a  certain  church  building, 
commonly  called  a  church,  of  the  value  of  one  thousand  diO\\z.x%  [which 
said  building  was]^  the  property  of  John  Low,  James  Smith  and 
Nathan  Green,  as  elders  of  the  Church  of  God,  to  the  great  damage  of 
the  said  John  Low,  James  Smith  and  Nathan  Green,  as  such  elders, 
by  breaking  in  the  windows  of  said  church  building,  and  splitting  and 
breaking  the  doors  of  the  same,  contrary  [{concluding  as  in  Form  No. 
10693).]^ 

b.  JaU. 

Form  No.  13347. 
(Precedent  in  People  v.  Sheldon,  68  Cal.  435.)' 
[(Commencing  as  in  Form  No.  10816)]^  J.  W.  Sheldon,  at  the 
county  of  San  Bernardino,  state  of  California,  on  or  about  the  sixth 
day  oi  June,  iS85,  and  prior  to  the  filing  of  this  information,  did 
wrongfully,  willfully,  intentionally,  and  feloniously  injure  the  county 
jail  of  San  Bernardino  County ,  by  digging  a  hole  in  the  floor  thereof, 
and  prying  up,  pulling  down,  and  breaking  a  certain  door  belonging 
to  and  being  a  portion  of  said  jail,  which  said  jail  is  a  public  jail 
for  the  confinement  of  prisoners,  [contrary  to  the  form  (concluding as 
in  Form  No.  10816) .  ]  2 

VI.  Destroying  books  and  papers. 
1.  Private  Books. 

Form  No.  13348. 

(Precedent  in  McElhannon  v.  State,  99  Ga.  673.)* 

f  (Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)J2 
awfully,  wilfully,  fraudulently,  maliciously  and  feloniously  did  tear, 
burn,  and  by  throwing  in  the  Oconee  river,  mutilate  and  destroy  the 
day-book,  and  other  books  of  account,  to  wit,  the  cash-book  and 
ledger,  of  the  Farmers  Alliance  Warehouse  and  Commission  Company,  a 
corporation  doing  business  in  Athens,  Clarke  county,  with  intent  by 
so  then  and  there  destroying  and  mutilating  said  day-book,  cash-book 
and  ledger,  feloniously  to  defraud,  prejudice  and  injure  said  corpo- 
ration, [contrary  to  (concluding  as  in  Form  No.  10689').')^ 

of    the    property  was    in   some   other  supplied  within  []  will  not  be  found  in 

person  than  defendant.     Woodwards,  the  reported  case. 

State,  33  Tex.  Crim.  Rep.  554.     But  it  3.  It  was  held  that  this  information 

is  sufficient  to  aver  ownership  without  was  sufficient;  that  the  venue  and  situs 

setting  out  the  character  of  the  title  or  of  the  property  injured  were  sufficiently 

interest.     State  v.  Brant,  14  Iowa  180.  alleged  and  that  only  one  offense  was 

1.  This  indictment  was  held  sufficient  charged. 

without  setting  out  the  character  of  the  See,  generally,  supra,  note  2,  p.  680. 

title  or  interest  of  the  alleged  owners.  4,   Judgment   of   conviction    in    this 

See,  generally,  supra,  note  2,  p.  680.  case  was  reversed  for  error  in  refusing 

2.  The  matter  enclosed  by  and  to  be  certain  evidence. 
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2.  Public  Records. 

Form  No.  i  3349. 

(Precedent  in  People  v.  Peck,  138  N.  Y.  387.)* 
\(^Title  of  court  and  cause  as  in  Form  No.  10710.)]^ 
The  grand  jury  of  the  county  of  Albany  accuse  Charles  F.  Peck^  and 
Elbert  Rodgers  of  the  crime  of  removing  and  destroying  public  docu- 
ments, committed  as  follows: 

The  said  Charles  F.  Peck,  heretofore  and  at  the  time  of  the  com- 
mission of  the  acts  hereafter  stated,  was  and  now  is  the  Commissioner 
of  Statistics  of  Labor  of  the  State  of  New  York,  a  public  officer  and 
a  public  office  duly  created  by  an  act  of  the  Legislature  of  the  State 
of  New  York,  and  as  such  Commissioner  it  became  and  was  his  duty 
to  collect,  assort,  systematize  and  present,  in  annual  reports  to  the 
Legislature,  statistical  details  relating  to  all  departments  of  labor  in 
this  State,  and  especially  in  relation  to  the  commercial,  industrial, 
social  and  sanitary  conditions  of  workingmen,  and  to  the  productive 
industries  of  this  State;  and  that  at  all  the  times  hereafter  referred 
to  it  was  the  legal  duty  of  every  person,  owner,  operator,  manager 
and  lessee  of  every  mine,  factory,  work-shop,  warehouse,  elevator, 
foundry,  machine-shop  and  other  manufacturing  establishment  in 
the  State,  and  of  every  agent  and  employe  of  such  owner,  operator, 
manager  and  lessee  of  every  such  mine,  factory,  work-shop,  ware- 
house, elevator,  foundry,  machine-shop  and  other  manufacturing 
establishment  to  furnish  to  such  Commissioner,  when  requested  by 
him,  statistical  and  other  information  in  their  possession  or  under 
their  control  relative  to  the  lawful  duties  of  such  Commissioner  as 
above  set  forth,  and  to  truthfully  answer  questions  concerning  such 
lawful  duties  of  the  said  Commissioner  sent  to  them  by  said  Commis- 
sioner by  circular. 

That  heretofore  and  in  the  year  r89i,  between  the  ij/day  ol  Janu- 
ary and  the  21st  day  of  December  in  said  year,  and  in  the  year  x?>92, 
between  the  1st  day  oi  January  and  the  1st  day  of  September  in  said 
year,  the  said  defendant,  Charles  F.  Peck,  as  Commissioner  of  Statis- 
tics of  Labor  of  the  State  of  New  York,  in  pursuance  of  the  duties 
devolved  on  him  by  law  to  collect,  assort  and  systematize  statistical 
details  relating  to  aU  departments  of  labor  in  this  State,  and  especially 
in  relation  to  the  commercial,  industrial,  social  and  sanitary  condi- 
tion of  the  workingmen,  and  to  the  productive  industries  of  this 
State,  sent  circulars  to  the  owners,  operators,  managers  and  lessees 
of  the  mines,  factories,  work-shops,  warehouses,  elevators,  foundries, 
machine-shops  and  other  manufacturing  establishments  of  this  State, 
which  said  circulars  did  then  and  there  contain  questions  asking  for 
statistical  information  relating  to  the  lawful  duties  of  such  Commis- 
sioner, and  relating  to  the  details  of  all  departments  of  labor  in  this 
State,  and  especially  in  relation  to  the  commercial,  industrial,  social 
and  sanitary  condition  of  workingmen  in  this  State  and  to  the  pro- 
It  In  the  court  of  sessions,  a  de-  court  and  this  judgment  was  affirmed 
murrer  to  this  indictment  was  sus-  by  the  court  of  appeals, 
tained,  but  the  judgment  was  reversed  2.  The  matter  to  be  supplied  within 
at  the  general   term   of  the   supreme     []  will  not  be  found  in  the  reported  case. 
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ductive  industries  of  this  State,  and  did  at  the  times  aforesaid  receive 
answers  to  the  questions  contained  in  said  circulars  from  the  owners, 
operators,  managers  and  lessees  of  the  mines,  factories,  work-shops, 
warehouses,  elevators,  foundries,  machine-shops  and  other  manufac- 
turing establishments  of  this  State,  which  said  answers  were  con- 
tained in  and  written  on  the  circulars  so  sent  out  by  the  said  Charles 
F.  Feck  as  Commissioner  of  Statistics  of  Labor  of  the  State  of  New 
York,  and  which  said  answers,  then  and  there  being,  were  and  are 
the  statistical  details  relating  to  all  departments  of  labor  in  the  State 
of  New  York,  and  especially  in  relation  to  the  commercial,  industrial, 
social  and  sanitary  condition  of  workingmen  of  the  State  of  New 
York  and  to  the  productive  industries  of  the  State  of  New  York,  and 
which  said  circulars  containing  the  questions  aforesaid,  and  the 
answers  aforesaid,  were  sent  to  and  received  by  the  said  defendant, 
Charles  F.  Feck,  as  such  Commissioner  of  Statistics  of  Labor  of  the 
State  of  New  York,  by  due  authority  of  law,  at  his  office  in  the  New 
Capitol  in  the  city  of  Albany,  and  known  as  the  Bureau  of  Labor 
Statistics  of  the  State  of  New  York,  he,  the  said  Charles  F.  Feck, 
being  then  and  there  a  public  officer  of  the  State  of  New  York,  and 
received  and  filed  and  deposited  by  said  Charles  F.  Feck  in  the  office 
of  the  Bureau  of  Labor  Statistics  of  the  State  of  New  York  at  the 
headquarters  thereof  in  the  New  Capitol,  in  the  city  of  Albany,  the 
said  Bureau  of  Labor  Statistics  being  and  was  then  and  there  a  public 
office  of  the  State  of  New  York,  and  being  then  and  there  received, 
filed  and  deposited  by  due  authority  of  law,  and  being  and  were  then 
and  there  public  records,  books,  papers  and  documents  of  the  State 
of  New  York. 

And  the  grand  jury  further  say  that  the  said  Charles  F.  Feck  and 
Elbert  Rodger s,  on  the  11th  day  of  September,  iS92,  at  the  city  of 
Albany,  in  this  county,  feloniously,  wilfully  and  unlawfully  did 
remove,  mutilate,  conceal  and  destroy  the  public  records,  books, 
papers  and  documents  so  as  aforesaid  filed  and  deposited  by  due 
authority  of  law  in  the  office  of  the  Bureau  of  Labor  Statistics  of  the 
State  of  New  York,  in  the  New  Capitol,  at  the  city  of  Albany.,  the 
same  being  then  and  there  a  public  office  of  the  State  of  New  York, 
and  the  same  being  then  and  there  filed  and  deposited  by  due 
authority  of  law  with  the  Commissioner  of  Statistics  of  Labor  of  the 
State  of  New  York,  at  his  office  in  the  New  Capitol,  in  the  city  of 
Albany,  he  being  then  and  there  a  public  officer  of  the  State  of  New 
York,  and  which  said  public  records,  books,  papers  and  documents 
aforesaid  did  then  and  there  relate  to  and  were  the  official  statistical 
details  relating  to  all  departments  of  labor  in  the  State  of  Neiu  York, 
and  especially  in  relation  to  the  commercial,  industrial,  social  and 
sanitary  condition  of  the  workingmen  of  the  State  of  New  York,  and 
to  the  productive  industries  of  the  State  of  Ne^v  York  for  the  years 
iSPOand  \W1,  and  were  and  are  the  official  and  public  records,  books, 
papers  and  documents  of  the  Bure'au  of  Labor  Statistics  of  the  State 
of  New  York,  and  the  official  and  public  records,  books,  papers  and 
documents  of  the  People  of  the  State  of  New  York. 

And  the  grand  jury  aforesaid  further  say  that  the  public  records, 
books,  papers  and  documents  aforesaid  have  been  and  are  withheld 
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by  the  said  Charles  F.  Peck  and  Elbert  Rodgers,  and  have  been  and 
were  removed  and  mutilated  by  the  said  Charles  F.  Peck  and  Elbert 
Poiigers,  and  have  been  destroyed  by  the  said  Charles  F.  Peck  and 
Elbert  Podgers,  so  that  the  grand  jury  are  unable  to  give  a  better 
description  of  them  than  as  above  set  forth,  and  so  that  the  grand 
jury  are  unable  to  set  them  out  in  detail  and  are  unable  to  set  them 
out  in  words  and  figures. 

And  so  the  grand  jury  aforesaid  charge  and  accuse  the  said 
Charles  F.  Peck  and  the  said  Elbert  Rodgers  with  feloniously,  willfully 
and  unlawfully  removing,  mutilating,  concealing  and  destroying  pub- 
lic records,  books,  papers  and  documents  contrary  to  the  statute  in 
such  case  made  and  provided. 

James  W.  Eaton^ 
District  Attorney  of  the  County  of  Albany, 

VII.  Digging  up  Gas  or  water  mains. 

Form  No.  13350.' 

{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  the 
said  John  Doe,  on  the  first  day  of  June,  a.  d.  i2>99,  at  the  said  city  and 
county  of  San  Francisco,  did  unlawfully  and  wilfully  dig  up,  break 
and  injure  the  pipe  and  main  for  conducting  gas,  then  and  there 
situated  beneath  the  surface  of  Main  street  in  the  said  city  and  coxxnty 
of  San  Francisco,  and  then  and  there  used  by  the  San  Francisco  Gas 
Company  as  a  pipe  and  main  for  conducting  gas  to  the  patrons  of  said 
company,  contrary  to  the  form  {concluding  as  in  Form  No,  1068S). 

VIII.  INJURING  ANIMALS. 

1.  In  General.2 

1.  California.  — 'Pen.  Code  (1897),  §  £//a/4.  —  Rev.  Stat.  (1898),  §  4448. 

624.  Vermont. — Stat.  (1894),  §  5029. 

Similar  statutes  relating  to  the  offense  2.  Bequisites  of  Indictment,  etc.  —  Gen- 

of  digging  up,  obstructing  or  injuring  erally.  —  For    the    formal    parts    of   an 

water  or  gas  mains  exist  in  the  follow-  indictment,    information    or    criminal 

ing  states,  to  wit:  complaint  in   a  particular  jurisdiction 

Arizona.  —  Pen.  Code  (1887),  ^  957.  consult  the  titles  Indictments,  vol.  9, 

Connecticut. —  Gen.    Stat.    (1888),    §  p.    615;    Informations    in    Criminal 

§  1478.  Cases,  vol.   9,  p.  768;  Criminal  Com- 

Florida.  —  Rev.  Stat.  (1892),  §  2665.  plaints,  vol.  5,  p.  930. 

Idaho.  —  Rev.  Stat.  (1887),  §  7171.  For  statutes  of  the  various  states  re- 

Minnesota. — Stat.  (1894),  §6780.  lating  to  the  malicious  injury  of  ani- 

Montana.  —  Pen.  Code  (1895),  §  1070.  mals  see  as  follows,  to  wit: 

New  Hampshire.  —  Pub.  Stat.  (1891),  Alabama.  — Crim.  Code  (1896),  §  5090. 

c.  82,  §  5.  Arizona.  —  Pen.  Code  (1887),  §§  936, 

New  York.  —  Birds.  Rev.  Stat.  (1896),  95^. 

p.  1936,  §4.  Arkansas.  —  Sand.  &  H.   Dig.  (1894), 

North  Dakota.  — Yitx.  Codes  (1895),  §  ■  §g  1766,  1777. 

7588.  California.  —  Pen.  Code  (1897),  §  597. 

Oklahoma. — Stat.  (1893),  §  2512.  Colorado.  —  Mills' Anno.  Stat.  (1891), 

Rhode  Island. — Gen.  Laws  (1896),  c.  §  1409. 

279   §  48.  Connecticut.  —  Gen.    Stat.    (i888),    §. 

South  Dakota,  —  Dak.   Comp.    Laws  1458. 

(1887),  §  6913.  Georgia.— z  Code  (1895),  §  702. 
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Idaho.  — Rtv.  Stat.  (1887),  §  7153. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896);  c.  38,  par.  347. 

Iowa.  —  Code  (1897),  §  4818. 

Kansas.  — Gen.  Stat.  (1897),  c.  100,  §§ 
124,  125. 

Kentucky.  —  Stat.  (1894),  §§  1248, 
1249. 

Maine.  —  Rev.  Stat.  (1883),  c.  127,  §  i, 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203.  S  93- 

Michigan. —  Comp.  Laws  (1897),  § 
I1581. 

Minnesota.  — Stat.  (1894),  §  6904. 

Mississippi. — Anno.  Code  (1892),  § 
1022. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
3620,  3621. 

Nevada.— Gen.  Stat.  (1885),  §§  4688, 
4689. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  266,  S  13. 

North  Dakota.  —  Rev.  Codes  (1895),  § 

7559-  ,     „ 

Oklahoma.  —  Stat.    (1893),    §§    2485, 

2486. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§  1779- 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279,  t^  22. 

South  Carolina.  —  Crim.   Stat.  (1893), 

§174- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6885  et  seq. 

Tennessee.  —  Code  (1896),  §§  6508- 
6511. 

Texas.  —  Pen.  Code  (1895),  arts.  786, 
787. 

Utah.  —  Rev.  Stat.  (1898),  §  4428. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7159. 

Wisconsin.  —  Stat.  {1898),  §  4445. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1056. 

Time. — An  indictment  which  charges 
the  commission  of  the  offense  in  a  cer- 
tain year,  without  naming  either  a  day 
or  a  month,  is  defective  and  should  be 
quashed  on  special  demurrer  before  ar- 
raignment.    Bailey  v.  State,  65  Ga.  410. 

With  Force  and  Arms.  —  It  is  not 
necessary  to  aver  that  the  injury  was 
done  "  with  force  and  arms."  Taylor  v. 
State,  6  Humph.  (Tenn.)  285. 

'"Feloniously."  —  An  indictment  for 
killing  a  bull,  which  failed  to  allege 
that  the  act  was  done  "  feloniously," 
was  held  fatally  defective  in  State  v. 
Deffenbacher,  51  Mo.  26. 

"  Maliciously"  or  "  Mischievously." — 
The  injury  must  be  alleged  to  have 
been    done    "maliciously"   or    "  mis- 
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chievously."  Thompson  v.  State,  51 
Miss.  353;  Boyd  v.  State,  2  Humph. 
(Tenn.)  39.  \n  Alabama,  malice  toward 
the  owner  is  an  essential  ingredient  of 
the  offense  of  malicious  injury  to  ani- 
mals. Northcot  V.  State,  43  Ala.  330; 
Hobson  V.  State,  44  Ala.  380.  While  in 
Tennessee,  proof  of  malice  toward  the 
bailee  is  sufficient.  Stone  v.  State,  3 
Heisk.  (Tenn.)  457.  And  in  Texas  mal- 
ice need  not  be  proved.  It  is  sufficient 
that  the  act  v/as  wilfully  done.  Wal- 
lace V.  State,  30  Tex.  758. 

Intent  to  injure  <?w«^r,  where  an  ingre- 
dient of  the  offense,  must  be  alleged 
and  proved.  Newton  v.  State,  3  Tex. 
App.  245.  But  under  a  statute  pro- 
viding that  if  any  person  shall  wilfully 
or  maliciously  injure  cattle,  the  prop- 
erty of  another,  he  shall  be  punished, 
it  is  not  necessary  to  show  malice 
against  the  owner,  but  merely  the  in- 
tention to  injure  the  property.  Terri- 
tory V.  Crozier,  6  Dakota  8. 

" /«  an  Inclosure  Not  Surrounded  by 
Lawful  Fence." —  Under  a  statute  pun- 
ishing any  person  who  kills  or  abuses 
an  animal,  the  property  of  another, 
"  in  an  inclosure  not  surrounded  by  a 
lawful  fence,"  an  indictment  which 
charged  the  injury  to  have  been  com- 
mitted "in  the  field"  of  another  was 
held  bad  on  motion  in  arrest  of  judg- 
ment.    State  v.  Stanton,  66  N.  Car.  640. 

Means  of  committing  injury  need  not 
be  alleged.  State  v.  Merrill,  3  Blackf. 
(Ind.)  346;  Com.  v.  Falvey,  108  Mass. 
304. 

An  averment  that  defendant  did  wil- 
fully and  maliciously  kill  a  horse  of 
another  person  is  sufficient,  without 
more  particularly  setting  forth  the 
means  or  mode  of  killing.  Com.  v. 
Sowle,  9  Gray  (Mass.)  304. 

'■'Kill''  for  ^'■Killed."  —  A  complaint 
charging  that  defendant  "  kill  one 
cow,"  instead  of  "killed"  or  "did 
kill,"  is  sufficient  to  authorize  the  issu- 
ing of  a  warrant  of  arrest.  Walker  v. 
State,  89  Ala.  74. 

Description  of  Animal.  —  In  an  indict- 
ment for  killing  a  hog,  it  is  not  neces- 
sary to  allege  that  the  animal  killed 
was  a  "domestic  beast."  State  v. 
Enslow,  10  Iowa  115.  And  an  indict- 
ment charging  the  malicious  and.un> 
lawful  killing  of  a  cow  is  good  without 
the  use  of  the  word  "  beast,"  as  a  cow 
is  a  beast  within  the  meaning  of  the 
statute.  Taylbr  v.  State,  6  Humph. 
(Tenn.)  285. 
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Form  No.  iSSSi* 

(Precedent  in  Burgess  v.  State,  44  Ala.  192.)' 

The  State  of  Alabama,  \  Circuit  Court, 
Clay  County.  j  Fall  term,  \ZQ8. 

The  grand  jury  of  said  county  charge,  that  before  the  finding  of 
this  indictment,  Francis  M.  Burgess  unlawfully  and  maliciously  dis- 
abled and  injured  a  mare  and  an  ox,  the  property  of  David  G. 
Thomas,  against  the  peace  and  dignity  of  the  State  of  Alabama. 

[(^Signature  and  indorsements  as  in  Form  No.  10680.^]^ 

Form  No.  i  3  3  5  2 . 
(Precedent  in  Caldwell  v.  State,  49  Ala.  34.)* 

The  State  of  Alabama,  )  Circuit  Court, 
Coffee  County.  j  Spring  Term,  i87i. 

The  grand  jury  of  said  [county]*  charge,  that  Champ  Caldwell^ 
before  the  finding  of  this  indictment,  unlawfully  and  maliciously  dis- 
abled or  injured  a  cow,  the  property  of  John  Harrison,  against  the 
peace  [(concluding  as  in  Fortn  No.  10680).]^ 


Describing  the  animal  as  "  a  certain 
horse  beast,  to  wit,  one  mare,"  is  suffi- 
cient. State  V.  Hambleton,  22  Mo.  452. 
And  so,  too,  is  "certain  cattle,  to  wit: 
one  mare."  State  v.  Clifton,  24  Mo 
376.  But  an  indictment  for  the  wilful 
killing  of  a  horse  will  not  be  supported 
by  proof  of  the  killing  of  a  gelding. 
Gholston  V.  State,  33  Tex.  342. 

Where  the  indictment  in  a  single 
count  charges  in  the  conjunctive  that 
the  defendant  maliciously  killed  "an 
ox  and  a  cow,"  the  property  of  the 
same  person,  and  the  evidence  shows 
that  the  animals  were  killed  separately 
and  at  different  times,  there  is  a  fatal 
variance.    Thomas z/.  State,  iii  Ala.  51. 

Name  of  Owner. —  Name  of  owner 
should  be  alleged,  if  known.  State  v. 
Pierce," 7  Ala.  728;  State  v.  Jackson,  7 
Ind.  270.  Contra  in  Texas.  Benson  v. 
State,  I  Tex.  App.  6  {following  State 
V.  Brocker,  32  Tex.  611;  overruling 
State  V.  Smith,  21  Tex.  748). 

The  animal  injured  is  properly  de- 
scribed as  the  property  of  the  mort- 
gagor thereof  and  not  as  that  of  the 
mortgagee.  Walker  v.  State,  89  Ala. 
74- 

Value  of  Animal.  — The  value  of  the 
animal  injured  need  not  be  alleged. 
Caldwell  v.  State,  49  Ala.  34;  Sample 
V.  State,  104  Ind.  289.  But  where  the 
value  of  the  animal  destroyed  is  made 
the  basis  of  the  punishment,  value 
must  be  alleged.  State  v.  Garner,  8 
Port.  (Ala.)  447.  See  also  Nicholson  v. 
State.  3  Tex.  App.  31. 


An  indictment  for  destroying  several 
hens  may  allege  them  as  of  a  collective 
value.     Com.  v.  Falvey,  108  Mass.  304. 

Damage.  —  The  extent  of  the  damage 
done  sholild  be  alleged.  Sample  v. 
State,  104  Ind.  289;  Kinsman  v  State, 
77  Ind.  132;  Harness  v.  State,  27  Ind. 
425;  Nicholson  v.  State,  3  Tex.  App.  31. 

Precedents. —  For  other  forms  see  Shu- 
brick  V.  State,  2  S.  Car.  21;  Achterberg 
V.  State,  8  Tex.  App.  463;  Rountree  v. 
State,  10  Tex.  App.  no;  Rivers  z/.  State, 
10  Tex.  App.  177. 

1.  In  this  case  the  killing  of  the  two 
animals  described  in  the  conjunctive 
was  proved  to  have  been  committed  at 
different  times,  and  it  was  held  error  to 
refuse  to  charge  that  "  if  the  state  has 
failed  to  prove  that  the  mare  and  ox 
were  injured  at  the  same  time  or  so 
near  each  other  as  to  constitute  the 
same  offense,  then  the  defendant  is  not 
guilty  as  charged  in  the  indictment." 
An  indictment  for  malicious  mischief 
should  charge  such  offense  in  two 
counts  or  in  the  alternative  in  the  same 
count,  or  the  charge  must  be  proved  as 
laid. 

See,  generally,  supra,  note  2,  p.  684. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

3.  This  indictment  was  held  sufficient 
without  averring  the  value  of  the  ani- 
mal. 

See,  generally,  supra,  note  2,  p.  684. 

4.  The  word  "county"  enclosed  by 
[  ]  was  omitted   from  the  indictment. 
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Form  No.  13353- 
(Precedent  in  State  v.  Merrill,  3  Blackf.  (Ind.)  346.)' 

[{Commencing  as  in  Form  No.  10692)]^  upon  their  oath  present,  that 
Richard  Merrill,  late  of  said  county,  on  the  10th  day  of  July,  in  the  year 
\%S2,  with  force  and  arms,  at  the  county  aforesaid,  one  cow  of  the 
value  of  twelve  dollars,  of  the  personal  property  of  one  Jacob  Trees, 
of  said  county,  then  and  there  did  maliciously  and  unlawfully  injure, 
maim  and  wound,  to  the  great  damage  of  him  the  said  Jacob  Trees, 
to  wit,  the  damage  of  six  dollars,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  said  State  of  Indiana. 

[{Signature  and  indorsements  as  in  Form  No.  10692.')\^ 

Form  No.  i33S4- 
(Precedent  in  State  v.  Slocum,  8  Blackf.  (Ind.)  315.)* 

State  of  Indiana,  )  Boone  Circuit  Court,  October  Term,  eighteen  hun- 
Boone  county.        )  dred  and  forty-five. 

The  grand  jurors  for  the  State  of  Indiana,  impanneled,  sworn,  and 
charged,  to  inquire  within  and  for  the  body  of  the  county  of  Boone 
aforesaid,  upon  their  oath,  present  \X\2i\.  John  Slocum,  late  of  said 
county,  on  the  tenth  oi  April,  m  the  year  eighteen  hundred  Zin6.  forty - 
five,  did,  unlawfully,  maliciously  and  mischievously  destroy  and 
injure,  and  cause  to  be  destroyed  and  injured,  a  certain  mare,  the 
goods  and  chattels  of  one  Gabriel  Griffins,  then  and  there  being  of 
the  value  of  %50.00,  by  then  and  there  fastening  and  causing  to  be 
fastened  boards  to  the  tail  of  said  mare,  to  the  damage  of  the  said 
Gabriel  Griffins  of  ^5.00,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana. 

[{Signature  and  indorsements  as  in  Form  No.  10692.y\^ 

Form  No.  i  3  3  5  5  • 

(Precedent  in  State  v.  Phipps,  95  Iowa  492.)* 

[{Commencing  as  in  Form  No.  10693)  of  the  crime  of  malicious  mis- 
chief, committed  as  follows  :J2 

The  said  William  Phipps  and  George  Phipps,  on  the  twenty-eighth 
day  of  February,  a.  d.  \%92,  in  the  county  of  Boone,  and  state  of 
Iowa,  did  willfully  and  unlawfully  take  and  ride  off  one  horse  and  one 

but  this  omission  was  held  to  be  a  mere  was  founded  enacted  that  "every  per- 
clerical  misprision,,  the  name  of  the  son  who  shall  maliciously  or  mis- 
county  being  properly  stated  in  the  chievously  destroy  or  injure,  or  cause 
caption.  to  be  destroyed  or  injured,  any  prop- 

1.  This  indictment  was  held  suf-  erty  of  another,"  etc.,  shall  be  deemed 
ficient  without  stating  the  means  used  guilty,  and  the  indictment  used  all 
to  effect  the  injury.  these  words  in  the  conjunctive. 

See,  generally,  supra,  note  2,  p.  684.  See,  generally,  supra,  note  2,  p.  684. 

2.  The  matter  enclosed  by  and  to  be  4.  This  indictment  was  held  not  bad 
supplied  within  []  will  not  be  found  for  duplicity  in  charging  that  defendant 
in  the  reported  case.  did    "injure   and   secrete  "    the   prop- 

3.  This   indictment   was    held    sufE-  erty. 

cient,  although  the  statute  on  which  it        See,  generally,  supra,  note  2,  p.  684. 
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mare,  the  property  of  Robert  Royster^  and  then  and  there  did  will- 
fully, unlawfully,  and  maliciously  secrete  said  horse  and  mare,  and 
did  injure  said  horse  and  mare  by  riding  said  horse  and  mare  a  long 
distance  through  the  mud  and  snow,  and  turning  them  loose  without 
food  or  care,  all  without  the  permission  or  consent  of  said  Robert 
Royster. 

[(^Signature  and  indorsements  as  in  Form  No.  10693^)^ 

Form  No.  13356. 

(Precedent  in  Com.  v.  Walden,  3  Cush.  (Mass.)  559.)' 

[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]i  a 
certain  mare,  of  the  value  oi  fifty  dollars,  of  the  goods,  chattels  and 
personal  property  of  one  Robert  Noble,  did  then  and  there  wilfully  and 
maliciously  injure,  by  then  and  there  wilfully  and  maliciously  shoot- 
ing and  discharging  a  certain  gun,  which  he,  the  said  Robert  Walden, 
then  and  there  had  and  held,  and  which  gun  was  then  and  there 
loaded  with  powder  and  leaden  shot,  at  and  against  the  said  mare, 
whereby  the  said  mare  was  severely  wounded  in  the  side,  hip  and 
shoulder  of  the  said  mare,  and  thereby  was  greatly  injured  and  ren- 
dered of  little  value,  [against  the  peace  {concluding  as  in  Form  No. 

10699).Y 

Form  No.  13357. 

(Precedent  in  Duncan  v.  State,  49  Miss.  333.)^ 

[{Commencing  as  in  Form  No.  10702)^  thdL.t  Jesse  /.  Duncan,  late 
of  the  county  aforesaid,  laborer,  on  the  1st  day  of  October,  in  the  year 
of  our  Lord  i87-?,  with  force  and  arms,  at  the  county  aforesaid,  a 
certain  hog,  of  the  value  of  ^20.00,  of  the  personal  property,  goods 
and  chattels  of  Tobe  Clay,  then  and  there  being  found,  unlawfully, 
willfully,  and  mischievously,  and  out  of  a  spirit  of  wanton  cruelty, 
did  kill,  maim,  and  wound,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided  [{concluding  as  in  Form  No.  10102')^ 

Form  No.  13358. 

(Precedent  in  State  v.  Hambleton,  22  Mo.  453.)* 

/^        i       r  r>  72:       r  Ii^  the  Circuit  Court,  October  term,  a.  d.  i855. 
County  of  Polk.      j  '  • 

The  grand  jurors  for  the  State  of  Missouri,  sworn,  and  charged  to 

inquire  for  the  body  of  the  county  of  Polk,  upon  their  oath  present, 

1.  The  matter  enclosed  by  and  to  be  of  the  statute,  but  this  motion  was 
supplied  within  [  ]  will  not  be  found  in     overruled. 

the  reported  case.  See,  generally,  supra,  note  2,  p.  684. 

2.  The  defendant  having  been  con-  4.  A  demurrer  to  this  indictment  was 
victed  under  this  indictment,  the  sustained  in  the  court  below,  but  the 
judgment  was  reversed  for  errors  in  supreme  court  reversed  this  decision, 
instructions.  No  objection,  however,  holding  that  the  indictment  was  suf- 
was  made  to  the  form  of  the  indictment,  ficient  in  respect  to  the  description  of 

See,  generally,  supra,  note  2,  p.  684.  the  animal  Icilled  and  that  it  was  not 

3.  There  was  a  motion  to  quash  this  necessary  to  charge  malice  against  the 
indictment,  (i)  because  it  contained  owner  of  the  animal  or  to  state  the 
two   distinct   offenses  and  (2)  because  manner  of  the  killing. 

the  indictment  was  not  in  the  language         See,  generally,  supra,  note  2,  p.  684. 
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that  Montraville  Hambleton^  late  of  the  county  of  Polk  aforesaid,  on 
the  10th  day  of  September^  in  the  year  of  our  Lord  eighteen  hundred  and 
fifty-three,  at  the  county  of  Polk  aforesaid,  did  then  and  there  unlaw- 
fully, willfully,  maliciously  and  feloniously  kill  a  certain  horse  beast, 
to-wit,  one  mare,  then  and  there  the  property  of  one  Albert  Bryant,  of 
the  value  oi fifty  dollars,  contrary  [(^concluding  as  in  Form  No.  10703).^' 

Form  No.  1335  9- 

(Precedent  in  Oviatt  v.  State,  19  Ohio  St.  573.)' 

[(Commencing  as  in  Form  No.  10713,  and  continuing  down  to  *)]i  one 
horse,  the  property  of  Harvey  Baldwin,  then  and  there  being,  unlaw- 
fully, wilfully,  and  maliciously  did  injure  to  the  amount  of  seventy-five 
dollars,  by  then  and  there  cutting  from  the  neck  of  said  horse,  as 
close  to  the  skin  as  the  same  could  be  cut  and  sheared,  his  entire 
mane,  excepting  only  the  roots,  and  about  one  inch  in  length  of  said 
mane  above  the  skin;  and  also  by  then  and  there  cutting  and  taking 
off  nearly  all  the  hair,  about  two  feet  in  length,  from  the  tail  of  said 
horse,  and  as  close  to  the  dock  as  the  hair  could  be  cut  and  sheared; 
which  said  horse  was  not  then  and  there  trespassing  in  any  inclosure 
of  Oviatt,  contrary  to  the  statute  [{concluding  as  in  Form  No.  10713).'^ 

Form  No.  13360. 

(Precedent  in  Taylor  v.  State,  6  Humph.  (Tenn.)  285.)* 
State  of  Tennessee,  Davidson  county: 

Criminal  Court,  fanuary  Term,  i2>Jf5.  —  The  grand  jurors  of  the 
State  of  Tennessee,  duly  elected,  empannelled,  sworn  and  charged  to 
inquire  for  the  body  of  the  county  aforesaid,  upon  their  oath  present, 
X\i3X  John  H.  Taylor,  late  of  the  county  a.ioresa.\d,  yeoman,  on  the  16th 
of  December,  iSJfJf.,  in  the  county  aforesaid,  did  wilfully  and  mali- 
ciously kill  a  cow,  of  the  value  oi  five  dollars,  the  property  of  William 
Watts,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State. 

[(^Signature  and  indorsements  as  in  Form  No.  107S0.y\^ 

Form  No.  13361. 
(Precedent  in  State  v.  Brocker,  32  Tex.  612.)^ 
[(Commencing  as  in  Form  No.  1072 1)^-  \.\\?it  Joseph  Brocker,  late  of 
said  county,  on  the  twenty-third  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-eight,  in  the  county  afore- 
said, unlawfully  did  wilfully  and  wantonly  wound  a  certain  bull,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State. 

[(Signature  and  indorsements  as  in  Form  No.  10721.  ^Y 

1.  The  matter  to  be  supplied  within  "beast,"  and  without  averring  that 
[  ]  will  not  be  found  in  the  reported  the  injury  was  done  "with  force  and 
case.  arms." 

2.  This  indictment  was  held  suffi-  See,  generally,  supra,  note  2,  p.  684. 
cient.  4.  This    indictment    was    held    suf- 

See,  generally,  supra,  note  2,  p.  684.     ficient,  without  designating  the  name 

3.  This    indictment   was   held   suffi-     of  the  owner  of  the  animal. 

cient   without    the    use    of   the    word        See,  generally,  supra,  note  2,  p.  684. 
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b.  Dog. 

Form  No.  13362. 

(Precedent  in  Kinsman  v.  State,  77  Ind.  133.)' 

\{yenue  as  in  Form  No.  667^.^]^ 

George  W.  Coplin,  being  first  duly  sworn,  upon  his  oath  says,  that 
Henry  Kinsman,  on  the  12th  day  of  April,  1S8I,  at  the  county  of 
Lagrange  and  State  of  Indiana,  did  then  and  there  unlawfully  and 
mischievously  injure  a  certain  dog,  the  property  of  said  George  W. 
Coplin,  by  then  and  there  unlawfully,  maliciously  and  mischievously 
shooting  and  killing  said  dog,  with  deadly  and  dangerous  material 
shot  out  of  and  discharged  at  and  against  said  dog,  from  a  gun  which 
the  said  Henry  Kinsman  then  and  there  had,  held  and  discharged  at 
and  against  said  dog,  to  the  damage  of  said  property  in  the  sum  of 
twelve  dollars. 

[(^Signature  and  jurat  as  in  Form  No.  6674-)]^ 

Form  No.  13363. 

(Precedent  in  State  v.  M'DufBe,  34  N.  H.  523.)* 

[(^Commencing  as  in  Form  No.  10707,  and  continuing  down  to  *)]2  did' 
unlawfully,  willfully  and  maliciously  shoot,  kill  and  destroy  a  certain 
dark  brindled  dog,  of  the  value  oi  fifty  dollars,  the  property,  and  part 
of  the  personal  estate  of  one  Daniel  McDufijie,  and  then  and  there 
having"  around  his  neck  a  collar  of  brass,  with  the  name  of  his  afore- 
said owner  engraved  thereon;  and  that  by  the  shooting,  killing  and 
destroying  said  dog  as  aforesaid,  the  personal  estate  of  the  said 
Daniel  McDuffie  was  greatly  injured,  contrary  [{concluding  as  in  Form 
No.  10707).]^ 

2.  By  Administering'  or  Exposing  Poison.* 

1.  It  was  held  in  this  case  immaterial  California. — Pen.  Code  (1897),  §  596.. 
whether  the  injury  complained  of  was  Connecticut.  —  Gen.  Siai.  (1888),  § 
charged   to   be   to   the  damage   of  the     1458. 

property  or  to  the  damage  of  the  owner  Idaho.  —  Rev.  Stat.  (1887),  §  7152. 

of  the  property,  and  the  affidavit  was  Kansas.  —  Gen.  Stat.  (1897),  c.  100,  § 

held  sufficient.  123. 

See,  generally,  supra,  note  2,  p.  6S4.  Kentucky. — Stat.  (1894),  §§  1247,  1249. 

2.  The  matter  to  be  supplied  within  Maine.  —  Rev.  Stat.  (1883),  c.  127,  §  i. 
[]  will  not  be  found  in  the  reported  Massachusetts. — Pub.  Stat.  (1882),  c. 
case.  203,  §  93. 

3.  The  defendant  moved  to  quash  Michigan.  —  Comp.  Laws  (1897),  § 
this   indictment  on  the  ground   that  it  11581. 

did  not  set  forth   any  crime   known  to  Missouri.  —  Rev.  Stat.  (1889),  §  3619. 

the  law,  but  this  motion  was  overruled.  Nevada.  — Gen.  Stat.  (1885),  §  4688. 

See,  generally,  supra,  note  2,  p.  684.  New  Hampshire.  —  Pub.   Stat.  (1891), 

4.  Seqoisites  of  Indictment,  etc.  —  Gen-  c.  266,  §  14. 

erally.  —  See  supra,   note  2,  p.  684.  North  Dakota.  —  Rev.  Codes  (1895),  § 

For  statutes  relating  to  the  offense  of  §  7558. 

administering   or   exposing   poison    to  Oklahoma. — Stat.  (1893),  §  2484. 

animals  see  as  follows,  to  wit:  Oregon.  —  Hill's  Anno.  Laws  (1892), 

Arizona.  —  Pen     Code  (1887),  §  935.  §1779. 

Arkansas.  — Sand.  &  H.   Dig.  (1894),  South  Dakota. — Dak.    Comp.    Laws- 

§H  1765,  1792.  (1887),  §6884. 
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Form  No.  13364. 

(Precedent  in  Com.  v.  Falvey,  108  Mass.  304.)' 

[(Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)]2  did 
unlawfully,  wilfully  and  maliciously  kill  and  destroy  fourteen  barn- 
door fowls,  commonly  called  hens,  of  the  value  of  twenty  dollars,  of 
the  personal  property  of  one  Lewis  J.  Morrill,  by  then  and  there 
mixing  with  food  a  certain  quantity,  to  wit,  two  drachms,  of  a  certain 
poison  called  rat-poison,  and  by  then  and  there  causing  the  same  to 
be  taken  and  eaten  by  said  fowls,  [against  the  peace  (concluding  as 
in  Form  No.  10699).f 

Form  No.  13365. 
(Precedent  in  State  v.  Towle,  48  N.  H.  97.)' 

[(^Commencing  as  in  Form  No.  6688)]^  with  force  and  arms  wilfully 
and  maliciously  did  kill  seven  chickens  and  ^fz/^  hens  of  the  complain- 
ant, by  then  and  there  giving  said  chickens  and  hens  a  large  quan- 
tity of  poison,  the  name  of  which  is  to  the  said  Janvrin  unknown, 
[contrary  to  (concluding  as  in  Form  No.  6688').^ 

Form  No.  13366. 

(Precedent  in  State  v.  La  Bounty,  63  Vt.  374.)* 

[(Commencing  as  in  Form  No.  1012S')Y't\ve  Grand  Jurors  within  and 
for  the  body  of  the  County  of  Franklin  aforesaid,  now  here  in  court, 
duly  impannelled  and  sworn,  upon  their  oath  present:  That  A.  C. 
La  Bounty,  of  Franklin,   in  said  County  of  Franklin,   on,   to- wit,  the 


UiaA.  —  Rev.  Stat.  (1898),  ^5  4427. 

Vermont.  —  Stat.  (1S94),  55  5030. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §g  7159,  7161- 

''Feloniously." —  Under  Cal.  Pen. 
Code  (1897),  §  596,  the  information 
need  not  state  that  the  act  was  "felo- 
niously" done.  People  v.  Keeley,  81 
Cal.  210. 

Intent. — An  indictment  which  charges 
the  defendant  in  the  words  of  the 
statute  with  wilfully  and  maliciously 
administering  a  certain  poison  to  the 
horse  of  another  person  is  sufficient, 
without  further  averment  of  any  crimi- 
nal intent  or  of  any  injury  to  the 
horse.  Com.  v.  Brooks,  9  Gray  (Mass.) 
299. 

Means.  —  The  words  "with  and  by 
means  of  poison  "  sufficiently  charge 
the  mode  of  killing.  State  v.  La 
Bounty.  63  Vt.  "374. 

''Expose  and  Deposit."  —  The  use  of 
the  word  "deposit"  after  the  word 
"  expose,"  making  the  indictment 
charge  that  defendant  "did  expose 
and  deposit,"  does  not  make  a  count 
bad  charging  the  offense  of  exposing  a 
poisonous  substance  with  intent  that 
an   animal,    the   property  of   another, 


State 


La 


should    eat    the    same 
Bounty,  63  Vt.  374. 

Name  of  poison  need  not  be  stated. 
People  V.  Keeley,  81  Cal.  210. 

Allegation  as  to  Poisonous  Nature.  — 
An  indictment  for  exposing  a  poison- 
ous substance  called  "  Paris  green"  is 
sufficient,  without  an  averment  that 
the  substance  exposed  was  poisonous. 
State  V.  La  Bounty,  63  Vt.  374.  See 
also  People  v.  Keeley,  81  Cal.  210. 

Quantity  Sufficient  to  Kill.  —  It  is  un- 
necessary for  the  indictment  to  allege 
that  the  quantity  of  poison  exposed 
was  sufficient  to  kill.  People  z/.  Keeley, 
8i  Cal.  210;  State  v.  La  Bounty,  63  Vt. 

374- 

1.  This  indictment  was  held  suffi- 
cient, although  the  value  of  the  hens 
was  alleged  collectively. 

See,  generally,  supra,  note  4,  p.  690. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

3.  See,  generally,  supra,  note  4,  p. 
690. 

4.  Both  counts  of  this  indictment 
were  held  sufficient. 

See,  generally,  supra,  note  4,  p. 
690. 
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^^d^day  of  August,  a.  d.  i2>90,  at  Franklin  aforesaid,  did  feloniously, 
unlawfully,  and  maliciously  kill,  with  and  by  means  of  poison,  one 
cow,  the  property  of  H.  Record,  of  the  value  oi  forty  dollars,  con- 
trary to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided  and  agamst  the  peace  and  dignity  of  the  state. 

And  the  Jurors  aforesaid,  upon  their  oath  as  aforesaid,  do  further 
present  that  A.  C.  La  Bounty  of  Franklin,  in  said  County  of  Franklin, 
on  the  22d  day  of  August,  a.  d.  i890,  at  Franklin,  in  said  County  of 
Franklin,  did  wilfully  and  maliciously  expose  and  deposit  in  and  upon 
certain  growing  corn,  fifty  grains  of  a  poisonous  substance  called 
"  Paris  green,"  with  intent  that  a  certain  cow,  the  property  of  H. 
Record,  should  take  and  eat  the  same,  and  the  said  cow  of*  the  said 
H.  Record  did  thereafterwards,  on,  to-wit,  the  22d  day  of  August, 
A.  D.  \W0,  at  Franklin,  aforesaid,  eat  and  partake  of  said  poison  so 
exposed  and  deposited  by  the  said  A.  C.  La  Bounty,  and  did  then 
and  there  become  poisoned,  and  languishing  did  die  therefrom  on  to- 
wit,  the  26th  day  of  August,  a.  d.  xWO,  contrary  to  the  form  and 
effect  of  the  statute  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state. 


IX.  INJURING  DRESSES. 

Form  No.  13367. 

(Precedent  in  Com.  v.  Sullivan,  107  Mass.  218.)' 

^Commencing  as  in  Form  No.  10699,  and  continuing  down  to  *)J2  did 
wilfully  and  maliciously  injure  four  dresses  a.nd  five  skirts  by  wilfully 
and  maliciously  cutting  and  tearing  each  of  them  into  many  pieces, 
whereby  they  were  all  greatly  damaged  and  injured,  [against  the 
peace  (concluding  as  in  Form  No.  10699).]^ 

1.  It  was  held  that  this  indictment  Indiana.  —  Horner's    Stat.    (1896),  § 

could  be  maintained  without  an  aver-  1955. 

ment  that  the  dresses  were  destroyed,  Louisiana.  —  Rev.  Laws  (1897),  §  829. 

although    the    evidence    showed    that  Mississippi.  —  Anno.   Code   (1892),   § 

they  were  so  injured  as  to  be  unfit  for  1209. 

further  use  and  worthless  as  dresses.  Montana.  —  Pen.  Code  {1895),  §  1050, 

This  indictment  was  drawn   under  a  Nevada.  —  Gen.  Stat.  (1885),  §4689. 

statute  which  provided  that  "  whoever  North  Carolina.  —   Code    (1883),    § 

wilfully  and  maliciously  destroys  or  in-  1082. 

jures  the  personal  property  of  another  North  Dakota.  —  Rev.    Codes  (1895), 

in  any  manner  or  by  any  means  not  §  7556. 

particularly  described  or  mentioned  in  Ohio.  —  Bates'  Anno.  Stat.  (1896),   § 

this  chapter,  shall  be  punished,"  etc.  6863. 

Similar  statutory  provisions  exist  in  Oklahoma. — Stat.  (1893),  §  2482. 

the  following  states,  to  wit:  Oregon.  —  Hill's  Anno.  Laws  (1892), 

Alabama.  —  Crim.  Code  (1896),  ^  5090.  §  1779. 

Arizona.  —  Pen.  Code  (1887),  §  933.  South  Dakota.  —  Dak.   Comp.    Laws 

California.  —  Pen.     Code    (1897),    §  (1887),  §  6882. 

594.  Utah.  —  Rev.  Stat.  (1898),  §  4425. 

Connecticut.  —  Gen.    Stat.    (1888),    §  Vermont.  —  Stat.  (1894),  §  5034. 

1458.  2.  The  matter  enclosed  by  and  to  be 

Florida.  — Rev.  Stat.  (1892),  §  2543.  supplied  within  [J  will  not  be  found  in 

Idaho.  — Rev.  Stat.  (1887),  §  7150.  the  reported  case. 
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X.  INJURING  HARNESS  OR  WAGON. 
1.  Harness.^ 

Form  No.  13368. 

(Precedent  in  McKinney  v.  People,  32  Mich.  285.)' 

\(jOommencing  as  in  Form  No.  10828y^  at  the  township  of  Farts,  in 
the  county  aforesaid,  a  certain  harness  of  the  value  ol  fifty  dollars, 
of  the  personal  property  of  one  Edwin  R.  Wilson,  then  and  there 
being  found,  feloniously,  willfully  and  maliciously,  did  then  and 
there  injure  and  destroy,  by  then  and  there  cutting  the  lines  and 
martingales  of  said  harness,  and  taking  the  rings  from  said  martin- 
gales, contrary  to  the  statute,  \{concluding  as  in  Form  No.  10828).^ 

Form  No.  13369. 

(Precedent  in  People  v.  Moody,  5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  568.)* 

Tioga  county,  ss:  The  jurors  of  the  people  of  the  State  of  New 
York,  in  and  for  the  body  of  the  county  of  Tioga  aforesaid,  to  wit, 
{naming  them)  good  and  lawful  men  of  the  said  county  of  Tioga,  then 
and  there  being  duly  sworn  and  charged  upon  their  oaths  to  inquire 
for  the  people  of  the  said  State  of  New  York,  in  and  for  the  body  of 
the  county  of  Tioga  aforesaid,  upon  their  oaths  aforesaid,  present: 

That  William  Moody,  late  of  the  town  of  Owego,  in  the  county  of 
Tioga  aforesaid,  on  or  about  the  twenty-third  day  oi  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  at  the 
town  of  Owego  aforesaid,  unlawfully,  willfully  and  maliciously  intend- 
ing to  injure  one  David  Taylor,  then  of  the  town  of  Tioga,  in  said 
county  of  Tioga,  and  disturb  the  peace  of  the  people  of  the  State  of 
New  York,  and  from  a  spirit  of  wantonness  and  black  and  diabolical 
revenge,  which  he,  the  said  William  Moody,  then  and  there  held 
against  the  said  David  Taylor,  without  just  cause,  did,  at  the  time 
and  place  first  aforesaid,  to  wit,  on  the  twenty-third  day  of  July,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-two,  at 
the  town  of  Owego  aforesaid,  feloniously,  maliciously  and  mis- 
chievously, and  in  a  secret  and  clandestine  manner,  with  some  sharp 
instrument,  which  he,  the  said  William  Moody,  in  his  right  hand  then 
and  there  held,  cut,  sever,  hack  and  otherwise  disfigure  the  reins 
and  tugs  and  other  useful  appendages  of  a  certain  single  one-horse 
harness,  of  the  value  oi  fifteen  dollars,  the  property,  goods  and  chat- 
tels of  the  said  David  Taylor  (and  the  said  William  Moody  then  and 

1.  In  the  following  states  the  statute  tion  of  personal  property  of  the  value 
expressly  prohibits  injury  to  harness,     of  fifty  dollars. 

to  wit:  8.  The  matter  to  be  supplied  within 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  [  ]  will  not  be  found  in  the  reported 

§  1768.  case. 

Iowa.  —  Code  (1897),  §  4823.  4.  This  indictment  was  held  to  charge 

Missouri.  —  Rev.  Stat.  (1889),  §  3586.  sufficiently  an  offense  at  common  law 

2.  This  information  was  held  tosuffi-  and  a  motion  to  quash  the  same  was 
ciently  charge  the  malicious  destruc-  overruled. 

693  Volume  11. 


13369.  MALICIOUS  MISCHIEF  13369. 

there  well  knowing  said  harness  to  be  the  property,  goods  and  chat- 
tels of  said  David  Taylor),  thereby  damaging,  injuring  and  partly 
destroying  said  harness  and  the  tugs  and  reins  and  other  useful 
appendages  aforesaid  belonging  to  the  same,  and  rendering  the  same 
nearly  useless,  and  with  the  wicked,  felonious  and  malicious  intent 
aforesaid,  against  the  peace  of  the  people  of  the  State  of  New  York 
and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  William  Moody,  late  of  the  town  of  Owego 
aforesaid,  on  or  about  the  twenty-third  ^^.y  oi  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  at  the  town  of  Owego 
aforesaid,  with  force  and  arms,  feloniously,  maliciously  and  mis- 
chievously, and  from  a  spirit  of  mere  wantonness  and  revenge, 
which  he,  the  said  William  Moody,  then  and  there  held  against  the 
said  David  Taylor,  and  in  a  secret,  sly  and  clandestine  manner,  did 
cut,  sever  and  otherwise  disfigure,  damage  and  injure,  by  the  use  of 
some  sharp  instrument  to  these  jurors  unknown,  which  he,  the  said 
William  Moody,  in  his  right  hand  then  and  there  held,  a  certain  one- 
horse  harness,  of  the  value  of  fifteen  dollars,  the  property  of  the  said 
David  Taylor,  and  then  and  there  in  his  possession,  against  the  peace 
of  the  people  of  the  State  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  William  Moody,  late  of  the  town  of  Owego 
aforesaid,  on  or  about  the  twenty-third  ddiy  oi  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  at  the  town  of  Owego 
aforesaid,  with  force  and  arms,  unlawfully,  willfully  and  maliciously 
intending  to  injure  one  David  Taylor,  did  feloniously,  knowingly  and 
maliciously,  and  in  a  spirit  of  mere  wantonness  and  revenge,  and 
without  any  hope  or  expectation  of  gain  or  advantage,  and  in  a 
secret  and  stealthy  manner,  in  the  day-time,  cut,  sever,  damage  and 
destroy  a  certain  one-horse  harness  of  the  value  oi  fifteen  dollars,  of 
the  goods  and  chattels  of  the  said  David  Taylor,  and  then  and  there 
in  his  possession,  against  the  peace  of  the  people  of  the  State  of  Neiv 
York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  William,  late  of  the  town  of  Owego,  and  county 
aforesaid,  on  or  about  the  twenty-third  Aa.Y  oi  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  at  the  town  of 
Owego  aforesaid,  with  force  and  arms,  did  feloniously,  maliciously 
and  wantonly,  and  in  a  secret  and  clandestine  manner,  injure  and 
deface,  by  the  use  of  some  sharp  instrument,  to  these  jurors 
unknown,  .which  he,  the  said  William  Moody,  in  his  right  hand  then 
and  there  held,  a  certain  one-horse  harness,  of  the  value  of  fifteen 
dollars,  of  the  goods  and  chattels  of  one  David  Taylor,  and  then  and 
there  in  his  possession,  and  then  and  there  being  the  product  and 
work  of  art,  and  then  and  there  situate  on  private  ground  in  the 
town  of  Owego  aforesaid,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  the  people  of  the  State 
of  New  York  and  their  dignity. 

D.  O.  Hancock,  District  Attorney. 
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2.  Wagon. 

Form  No.  13370. 

(Precedent  in  State  v.  Williams.  21  Ind.  206.)' 

[{CommeTuing  as  in  Form  No.  1082^,  and  continuing  down  to  *)]2  did 
maliciously  and  mischievously  injure  one  wagon,  the  property  ol  Peter 
S.  Kennedy,  of  the  value  ^  of  Jfi  dollars,  by  then  and  there  removing 
from  the  ends  of  the  axletrees  of  said  wagon  the  nuts  or  taps  on  the 
same,  and  by  then  and  there  removing  the  hammer  and  neck-yoke  of 
said  wagon  where  the  said  Kennedy  could  never  find  them  —  the  said 
taps,  hammer  and  neck-yoke  —  which  taps,  [hammer  and  neck-yoke]* 
were  of  the  value  of  7  dollars,  and  by  means  of  said  injuries  the 
wagon  was  damaged  7  dollars;  all  to  the  damage  of  SdXdi Kennedy  7 
dollars,  [contrary  to  {concluding  as  in  Form  No.  1082Jf).\^ 

XI.  INJURING  ICE. 

Form  No.  i  3  3  7  i  .* 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully,  wilfully  and  maliciously  injure  and  mar  the  ice  formed 
upon  the  water  in  the  Smithfield  pond  (or  river),  within  the  said 
county  of  Greene,  and  state  of  Illinois,  from  which  ice  is  or  may  be 
taken  as  an  article  of  merchandise,  whereby  the  taking  of  such  ice 
was  injured  and  the  value  thereof  diminished  for  that  purpose,  con- 
trary to  the  form  {concluding  as  in  Form  No.  10691). 

1.  A  motion  to  quash  this  informa-  maliciously  injure,  by  then  and  there 
tion  having  been  sustained  in  the  court  wilfully  and  maliciously  driving  the 
below,  the  supreme  court  reversed  the  pole  of  a  horse-railroad  car  at,  against 
judgment  and  remanded  the  cause  for  and  through  a  panel  of  the  said  omni- 
trial,  saying,  "  we  perceive  nothing  ob-  bus,  *  *  *  by  means  of  which  said 
jectionable  in  this  information."  wilful  and  malicious  driving  of  the  said 

Precedent.  —  In   Pence  v.    State,   no  pole  against  the  said  panel  of  the  said 

Ind.  95,  the  information  charged  "that  omnibus,  the  said  panel  was  broken  in 

George  Pence,  on  the  nth  day  of  Septem-  pieces,  and  the  said  omnibus  was  other- 

ber,   18S6,   at   the  county  of  Clinton,  in  wise  greatly  injured,"  contains  a  suffi- 

the  State  of  Indiana,  did  then  and  there  cient    averment   of   the   value   of    the 

unlawfully,    mischievously  and   mali-  property   injured   and   that  the   panel 

ciously  injure,  and  cause  to  be  injured,  was  a  part  of   the   omnibus,   and    no 

a  certain  buggy,  the  property  oi  Henry  averment  of  the  amount  of  the  injury 

Z>.  5'/y(/.?r,  of  the  value  of  y^r/y  dollars,  done   is   necessary.     Com.   v.    Cox,    7 

by   then   and   there    unlawfully,    mis-  Allen  (Mass.)  577. 

chievously    and    maliciously   burning  4.  Illinois.  —  Starr  &  C.   Anno.   Stat, 

and  destroying  said  buggy."  (1896),  c.  38,  par.  451. 

2.  The  matter  enclosed  by  and  to  be  Similar  statutes  relating  to  the  in^ 
supplied  within  [  ]  will  not  be  found  in  jury  of  ice  exist  in  the  following  states, 
the  reported  case.  to  wit: 

3.  Value  of  wagon  should  be  alleged.  Maine.  —  Rev.  Stat.  (1&83),  c.  127, 
Beaufire  v.  State,  37  Tex.   Crim.  Rep.  §  5. 

50.  Massachusetts.  —  Pub.   Stat.  (1882),  c. 

An    indictment   which   charges  that  203,  §  86. 
the  defendant  "  certain  personal  prop-        New  Hampshire.  —  Pub.   Stat.  (1S91), 

erty,  to  wit,  an  omnibus,  of  the  value  c.  266,  §  22. 

of  five  hundred  dollars,  the  property  of         New  York.  —  Birds.  Rev.  Stat.  (1896), 

Jacob.  H.  Hathorne,    did   wilfully   and  p.  1937,  §  5. 
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Xli.  INJURING  LOBSTER-CAR. 

Form  No.  13372. 

(Precedent  in  Com.  v.  Soule,  2  Met.  (Mass.)  21.)' 

[(^Commencing  as  in  Form  No.  10699y^  at  Marshfield^  in  said 
county,  on  the  thirteenth  day  oi  July,  184O,  did  wilfully,  maliciously 
and  secretly,  in  the  night-time,  destroy  and  injure  ttao  lobster-cars, 
two  brass  locks  attached  to  said  cars,  and  two  cables,  by  which  said 
cars  were  moored  and  fastened,  and  three  hundred  lobsters  contained 
in  the  cars  aforesaid,  all  being  the  property  of  one  Francis  Washburny 
[against  the  peace  {concluding  as  in  Form  No.  10699^.^ 

XIII.  Injuring  property  of  library  or  museum. 

Form  No.  13373.* 

{Commencing  as  in  Form  No.  6688)  with  force  and  arms,  did  unlaw- 
fully, wilfully  and  maliciously  injure  and  deface  a  certain  book  called 
"  Ragged  Dick, "  which  said  book  was  the  property  of  the  Nashua 
Public  Library,  contrary  to  the  form  {concluding  as  in  Form  No. 
6688). 

XIV.  INJURING  OR  Destroying  Bridges,  Canals,  dams, 
toll-gates,  etc.* 

1.  Judgment  of  conviction  in  this  South  Dakota.  —  Dak.  Comp.  Laws 
case  was  sustained.  (1887),  ^  6912. 

2.  The  matter  enclosed  by  and  to  be  Utah.  —  Rev.  Stat.  (1898),  §  4447. 
supplied  within  [  ]  will  not  be  found  in  Vermont.  — Stat.  (1894),  ^  5031. 
the  reported  case.  Wisconsin.  — Stat.  (1898),  §  4441. 

8.  New     Hampshire.  —  Pub.     Stat.  4.  For  statates  relating  to  the  offense 

(1891),  c.  266,  §  26.  of  injuring  or  destroying  bridges,  ca- 

Statutes    relating   to   the   offense   of  nals,  dams,  toll-gates,  etc.,  see  as  fol- 

destroying  or  defacing  books,  statutes,  lows,  to  wit: 

etc.,  in  libraries  or  museums  exist  also  Alabama.  —  Crim.    Code    (1896),    § 

in  the  following  states,  to  wit:  5621. 

Arizona.  —  Pen.  Code  (1887),  §  956.  Arizona.  —  Pen.  Code  (1887),  §  945. 

California.  —  Pen.  Code  (1897),  §  623.  Arkansas.  —  Sand.  &   H.   Dig.  (1894), 

Connecticut.  —  Gen.     Stat.    (1888),    §  §§  1782,  1791. 

1428.  California.  —  Pen.  Code  (1897),  §§  589, 

Kentucky.  —  Stat.  (1894),  §  1264.  607. 

Maine.  —  Rev.   Stat.  (1883),  c.  127,  §  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

18.  §  1409. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  Connecticut.  —  Gen.    Stat.    (1888),    ^§ 

203,  g  79;  Stat.  (1883),  cc.  77,  81.  1424,  1458,  1459,  1476. 

Minnesota.  — Stat.  (1894),  §  6787,  Delaware.  —  Rev.  Stat.  (1893),  p.  938^ 

Montana.  — Pen.  Code  (1895),  §  1069.  §  18. 

New  York.  —  Birds.  Rev.  Stat.  (1896),  Florida.  — YieM.  Stat.  (1892),  §§  2534-- 

P-  1939.  §§  8,  9.  2536. 

North  Dakota.  —  Rev.  Codes    (1895),  Georgia. —  3  Code  (1895),  §§  700,  701,. 

§  7587.  709,  722. 

0/&/aA^OTa.  —  Stat.  (1893),  §  2511.  Idaho.— Rtv.   Stat.   (1887),   §§   7133, 

Pennsylvania.  —  Bright.     Pur.     Dig.  7134,  7137,  7162. 

(1894),  p.  518,  §§  271,  272.  Illinois.  —  Starr  &    C.    Anno.    Stat. 

Rhode  Island.  —  Gen.  Laws  (1896),  c.  (1896),  c.  38,  par.  341. 

279,  §  52.  Io7va.  —  Code  (1897),  §S  4804-4807. 
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1.  Bridg-e.^ 

Form  No.  13374. 

(Precedent  in  Owens  v.  State,  52  Ala.  401.)' 

\{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)]^ 
Thaddeus  Owens  wilfully  injured  or  destroyed,  otherwise  than  by 
burning,  a  public  bridge  in  said  county,  known  and  commonly  called 
the  Long  Bridge;  said  bridge  being  erected  by  authority  of  law  on  a 
road  leading  from  Greenville  to  Andalusia,  commonly  called  the 
'■'■  Long  Bridge  Road"  against  the  peace  [(concluding  as  in  Form  No. 
10680).y 

2.  Dam. 
a.  Generally. 

Form  No.  133 75' 

(Precedent  in  State  v.  Burgess,  40  Me,  592.)* 

[(^Commencing  as  in  Form  No.  10697)]^  at  Belgrade,  in  said  county 
of  Kennebec,  on  the  eighth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  zxv^  fifty-four,  did  maliciously  and  wantonly 
break  down,  injure,  remove  and  destroy  a  certain  portion  of  a  stone 
dam,  then  and  there  erected  on  Chandler  stream,  so  called,  the  prop- 
erty of  one  Marcellus  Chandler  and  of  one  Samuel  Goodridge,  of  the 
value  oi  five  hundred  dollars  [against  the  peace  (concluding  as  in  Form 
No.  10697).  p 

/Kansas. — Gen.    Stat.   (1897),    c.    loo,  Washington.  — Ballinger's     Anno. 

§  116.  Codes  &  Stat.  (1897),  f^§  7154,  7156. 

Maine. — Rev.   Stat.  (Supp.  1895),  c.  Wisconsin. — Stat.  (1898),  f§  4439, 4440. 

127,  §  6.  Wyoming.  —  Rev.  Stat.  (1887),  ^  1056. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  1.  Precedent.  —  In    Smith  r.    District 

203,  §  85.  of  Columbia,  12  App.  Cas.  (D.  C.)  33, 

Michigan.  —  Comp.   Laws  (1897),  §§  the  information,  under  which  defend- 

11582,  11583.  ant  was  convicted,  charged   "that   he 

Missouri.  —  Rev.  Stat.  (1889),  §§  3596,  did   then  and  there  break,  injure  and 

3610.  destroy  the  footwalk  of  said  bridge,  the 

Montana.  —  Pen.  Code  (1895),  §§  1034,  same    being   public  property,   without 

1058.  the  consent  of  the  Commissioners  of 

Nevada.  — Gen.  Stat.  (1885),  §  4692.  the  District  of  Columbia,  having  control 

New  York.  —  Birds.  Rev.  Stat.  (1896),  of  said   property,    contrary  to  and   in 

p.  1936,  §  4.  violation  of  an  act  of  Congress  entitled 

North  Dakota.  —  Rev.  Codes  (1895),  'An  act  for  the  preservation  of  the  pub- 

§g  7577,  7586.  lie  peace  and  the  protection  of  property 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §  within    the   District  of  Columbia,   ap- 

6869.  proved  July  29,  1892.'  " 

Oklahoma.  —  Stat.    (1893),    §§    2477,  2.  This  indictment  was  held  sufficient 

2501-2503.  without  averring  the  ownership  or  value 

Oregon.  —  Hill's  Anno.  Laws  (1892),  of  the  bridge. 

§§  1784,  1786.  See,    generally,    the    statutes    cited 

Pennsylvania.  —  Bright.     Pur.     Dig.  supra,  note  4,  p.  696. 

(1894),  p.  521,  §§  285-288.  3.  The  matter  enclosed  by  and  to  be 

South   Dakota.  —  Dak.   Comp.    Laws  supplied  within  [  ]  will  not  be  found  in 

(1887),  ^§  6877,  6880,  6901  et  seq.  the  reported  case. 

Tennessee.  — Code  (1896),  §  6506.  4.  This  indictment  was  held  sufficient 

Utah.  —  Rev.   Stat.   (1898),  §§  4434,  on  motion  to  quash  on  the  ground  that 

4437.  it  charged  two  oflfenses  in  one  count. 
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b.  Attempt  to  Destroy. 

Form  No.  13376.' 

Commonwealth  of  Massachusetts. 

Plymouth,  ss.  At  the  Superior  Court,  begun  and  holden  at  Ply- 
mouth, within  and  for  the  county  of  Plymouth,  on  Xht  fourth  Monday 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty- four. 

The  jurors  for  the  commonwealth  of  Massachusetts,  on  their  oaths 
present:  That  Henry  Tolman,  of  Marshfield,  in  the  county  of  Plymouth, 
at  Marshfield,  in  the  county  of  Plymouth,  on  the  thirteenth  day  of  August, 
in  the  year  of  our  Lord  eighteen  hundred  and  eighty-four,  did  attempt 
to  commit  an  offense  prohibited  by  law,  to  wit:  did  attempt,  with  force 
and  arms,  unlawfully,  wilfully  and  maliciously,  to  injure  and  destroy 
a  certain  dam  there  situate,  of  the  value  of  %10,000,  of  the  property 
of  the  inhabitants  of  the  town  of  Marshfield  aforesaid,  that  being  an 
offense  prohibited  by  law,  and  in  such  an  attempt  did  then  and  there 
do  a  certain  overt  act  towards  the  commission  of  saidoft"ense,  to  wit: 
did  then  and  there  with  force  and  arms,  unlawfully,  wilfully  and 
maliciously  procure,  take  into  and  have  in  his  possession  a  certain 
can  containing  a  large  amount  of  explosive  substance,  to  wit:  52 
pounds  of  Atlas  powder,  which  was  made  into  150  cartridges,  and 
connecting  with  said  can  were  two  time-fuses,  each  50  feet  in  length, 
one  end  of  each  of  which  was  inserted  in  one  of  said  cartridges,  and 
the  other  end  of  each  of  said  fuses  projected  outside  of  said  can 
and  was  saturated  with  oil;  and  did  then  and  there  in  the  night-time 
of  said  day,  take  and  carry  the  said  can  containing  the  said  Atlas 
powder  and  having  the  said  time-fuses  so  connected  with  said  can,  as 
aforesaid,  to  and  upon  the  said  dam,  at  a  point  upon  said  dam  near 
to  a  sluiceway  of  said  dam,  with  intent  then  and  there  unlawfully, 
wilfully  and  maliciously  to  injure  and  destroy  the  said  dam  by  then 
and  there  placing  the  said  can  containing  the  said  Atlas  powder  and 
having  the  said  time-fuses  connected  with  said  can  as  aforesaid  upon 
and  against  the  said  dam,  and  then  and  there  exploding  the  said  Atlas 
powder.  But  the  said  Tolman  did  fail  in  the  perpetration  of  said 
offense  and  was  intercepted  and  prevented  in  the  execution  of  the 
same,  against  the  peace  of  said  commonwealth  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  Henry  Tolman,  of  Marshfield,  in  the  county  oi  Plymouth, 
at  Marshfield,  in  the  county  of  Plymouth,  on  the  thirteenth  day  of 
August,  in  the  year  of  our  Lord  eighteen  hundred  and  eighty-four,  did 
attempt  to  commit  an  offense  prohibited  by  law,  to  wit:  did  attempt 
with  force  and  arms,  unlawfully,  wilfully  and  maliciously  to  injure 

See,    generally,    the    statutes    cited  a    public    bridge    of   the    property   of 

supra,  note  4,  p.  6g6.  the   inhabitants  of  the  town  of  Marsh- 

1.  This  form  is  copied  from  the  origi-  field.     A  judgment  of  conviction  was 

nal   papers   in   Com.   v.    Tolman,    149  sustained,  the  supreme  court  holding 

Mass.  229.     The  indictment  contained  that    the     indictment    sufficiently   de- 

a  third  count,  which  was  exactly  like  scribes  the  situation  and  location  of  such 

the   second,   except   that  the   property  dam  by  alleging  it  to  be  in  a  designated 

to   be   destroyed    was   charged   to    be  town. 
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and  destroy  a  certain  dam  there  situated,  of  the  value  of  %10fiOO,  of 
the  property  of  Clement  Herschell  and  Warren  Kent,  trustees,  that 
being  an  offense  prohibited  by  law,  and  in  such  attempt  did  then  and 
there  do  a  certain  overt  act  towards  the  commission  of  said  offense, 
to  wit:  did  then  and  there  with  force  and  arms,  unlawfully,  wilfully 
and  maliciously  procure,  take  into  and  have  in  his  possession  a  certain 
can  containing  a  large  amount  of  explosive  substance,  to  wit,  52 
pounds  of  Atlas  powder,  which  was  made  into  155  cartridges  and 
connecting  with  said  can  were  two  time-fuses,  each  50  feet  in  length, 
one  end  of  each  of  which  was  inserted  in  one  of  said  cartridges  in 
said  can,  and  the  other  end  of  each  of  the  said  fuses  projected  out- 
side of  said  can  and  was  saturated  with  oil  {concluding  as  in  first  count). 
A  true  bill. 

Frank  J.  Smith,  Foreman. 
Everett  C.  Bumpus,  District  Attorney.  » 

3.  Toll-gate. 

Form  No.  13377. 

(Precedent  in  State  v.  Clevinger,  14  Ind.  366.)* 

[(Commencing  as  in  Form  No.  6675y\^  maliciously  injured  a  toll- 
gate,  the  property  of  the  Walnut-street  Turnpike  Company,  of  the  value 
oi  five  dollars,  by  then  and  there  taking  the  same  down  off  the  hinges, 
to  the  damage  of  said  turnpike  company. 

[{Signature  and  Jurat  as  in  Form  No.  667  5. y\^ 

XV.  INJURING  OR  DESTROYING  SHADE-TREES,  SHRUBBERY, 
STATUARY,  ETC.3 

1.  This  affidavit  was  held  suflScient  Colorado.  —  Mills' Anno.  Stat.  (1891), 
over  the  objection  that  it  did  not  suffi-    §§  1409,  1416. 

ciently  aver  the  specific  injury  done.  Connecticut.  —  Gen.    Stat.    (1888),  ^P 

See,  generally,  supra,  note  4,  p.  696.  1425, 1426,  as  awifwaVt/ Laws  (1895),  c.  68. 

2.  The  matter  to  be  supplied  within  Georgia. — 3  Code  (1895),  §  713. 
[]   will  not  be  found  in  the  reported  Idaho. — Rev.  Stat.  (1887),  §  7170. 
case.  Illinois.  —  Starr   &   C.    Anno.  Stat. 

3.  Seqaisites  of  Indictment,  etc.  —  Gen-  (1896),  c.  38,  par.  345. 
erally.  —  For    the    formal    parts  of    an  Iowa. — Code  (1897),  §4826. 
indictment,    information    or    criminal  Maine. — Rev.  Stat.  (1883),  c.  127,  §g. 
complaint  in   a  particular  jurisdiction  Massachusetts.  —  Pub.   Stat.  (1882),  c. 
consult  the  titles  Indictments,  vol.  9,  203,  §  95. 

p.    615;    Informations    in    Criminal  Michigan.  —  Comp.    Laws    (1897),    § 

Cases,  vol.  9,  p.  768;  Criminal  Com-  11585. 

plaints,  vol.  5,  p.  930.  Minnesota.  —  Stat.    (1894),    §§   6781- 

For  statutes  of  the  various  states  re-  6786. 

lating    to    the    offense   of    destroying  Missouri.  —  Rev.  Stat.  (1889),  §  3593. 

shade-trees,   shrubbery,  statuary,  etc.,  Montana.  —  Pen.  Code  (1895),  ^  1068. 

see  as  follows,  to  wit:  Nevada.  —  Gen.  Stat.  (18S5),  §4690. 

Alabama.  —  Crim.     Code     (1896),    §  New  Hampshire.  —  Pub.  Stat.  (1891). 

5613.  c.  266,  §  19. 

Arizona.  —  Pen.  Code  (1887),  §  955.  New  Mexico.  —  Comp.    Laws   (1897), 

Arkansas.— ?>2Lndi.  &  H.  Dig.  (1894),  §  §  1137. 

1773.  A'i'Tt/  y^orh.  —  Birds.  Rev.  Stat.  (1896), 

California.  —  Pen.  Code  (1897),  §  622.  p.  1937,  §  5;  p.  1939,  §  8. 
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Form  No.  13378. 

(2  Rev.  Swift's  Dig.  829.)* 

{Commencing  as  in  Form  No.  6667)  that  at  said  town  of  Hartford^ 
on  the  tenth  day  oi  June,  a.  d.  xZ99,  John  Doe,  of  the  town  oi  Hart- 
Jord  in  said  county,  wilfully  cut  down,  carried  away,  and  destroyed 
a  certain  elm-tree,  then  growing  on  the  public  square  in  said  town  of 
Hartford,  without  the  consent  or  permission  of  said  town  of  Hart- 
ford, against  the  peace  {concluding  as  in  Form  No.  6667}. 

Form  No.  13379.' 

{Commencing  as  in  Form  No.  1068S,  and  continuing  down  to  *.)  The 
Sddd  John  Doe,  on  the  fourth  day  oi  July,  i899,  at  the  said  city  and 
county  of  San  Francisco,  did  unlawfully  and  wilfully  injure,  disfigure 
and  destroy  a  work  of  art,  to  wit,  a  marble  statue  of  Bacchus,  which 
said  work  of  art  was  situated  upon  the  private  grounds  of  one  Samuel 
Short,  in  said  city  and  county  of  San  Francisco,  by  then  and  there 
unlawfully  and  wilfully  {Here  state  character  of  injuries'),  he,  the  said 
John  Doe,  not  being  then  and  there  the  owner  thereof,  contrary  to 
the  form  {concluding  as  in  Form  No.  10683). 

XVI.  Injuring  or  destroying  telegraph  or  telephone 

LINE. 

Form  No.  13380.' 

{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *. ) 
The  said  Levi  Watts,  on  the  tenth  day  of  February,  one  thousand 
eight  hundred  and  ninety-five,  in  the  county  aforesaid,  in  the  Green- 
wood district,  did  unlawfully,  wilfully,  intentionally,  maliciously  and 
mischievously  injure,  cut,  tear  down  and  break  the  telephone  wire  of 
the  Fort  Smith,  Greenwood  and  Waldron  Telephone  Company,  to  the 
damage  of  said  wire  in  the  sum  oi  forty-five  dollars,  against  the  peace 
{concluding  as  in  Form  No.  10682). 

North  Dakota.  —  Rev.   Codes  (1895),  '  defendant  on  the  land.    Com.  z/.  Dough- 

§  7574-  erty,  6  Gray  (Mass.)  349. 

Oklahoma. —  Stat.    (1893),    §§   2499,  1.  Connecticut. — Gen.    Stat.  (1888),  § 

2510.  1425. 

Oregon.  —  Hill's  Anno.  Laws  (1892).  See,  generally,  supra,  note  3,  p.  699. 

§  1788.  2.  California.  — 'P^xi.   Code  (1897),  § 

Pennsylvania.  —  Bright.     Pur.   Dig.  622. 

(1894),  p.  519,  §§  275,  277,  278.  See,  generally,  supra,  note  3,  p.  699. 

Tennessee.  —  Code  (1896),  §  6496.  3.  This  form  is  based  on  the  facts  in 

Utah.  —  Rev.  Stat.  (1898),  §  4446.  the  case  of  State  v.  Watts,  48  Ark.  56, 

Vermont.  —  Stat.  (1894),  §§  5017-5019,  and    is  drawn  under  Sand.  &  H.  Dig. 

5023,  5024.  Ark.  (1894),  §  1771. 

Washington.  — Ballinger's    Anno.  Similar  statutes  exist  in  the  following 

Codes  &  Stat.  (1897),  §  7145.  states,  to  wit: 

_  Wisconsin.  —  Stat.  (1898),  §  4441.  Alabama.  — Crim.  Code  (1896),  §  5623. 

Wyoming.  —  Rev.  Stal.  (1887),  §  1056.  Arizona.  —  Pen.  Code  (1887),  §  919. 

Unlawful  Entry.  —  A  complaint  for  California.  —  Pen.  Code  (1897),  ^  Sgi- 

the   malicious   destruction   of    a   tree,  Connecticut. — Gen.  Stat.  (1888),  §  1477. 

shrub  or  vine  on  the  land  of  another,  Delaware.  —  Rev.  Stat.  (1893),  p.  938, 

must  aver  an  unlawful  entry  by   the  §  19. 
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XVII.  INJURING  OR  LOOSING  VESSEL. 

Form  No.  13381.' 

{Commencing  as  in  Farm  No.  10691,  and  continuing  down  to  *)  did 
unlawfully,  wilfully  and  maliciously  cut  away  and  let  loose  a  certain 
vessel  called  the  '■'■Mary  Ann,'  which  said  vessel  was  then  and  there 
fastened  to  a  wharf,  and  which  said  vessel  was  then  and  there  owned 
by  one  Samuel  Short,  without  the  consent  of  him,  the  said  Samuel 
Short,  the  owner  of  said  vessel,  contrary  to  {concluding  as  in  Form  No. 
10691). 

XVIII.  Opening  sealed  letter. 

Form  No.  13382.* 

{Commencing  as  in  Form  No.  10683,  and  continuing  do^vn  to  *)  the 
sdi\d  John  Doe,  on  tht  first  day  oi  June,  a.  d.  \W9,  at  the  said  city 
and  county  of  San  Francisco,  did  unlawfully  and  wilfully  open  and 
read  a  sealed  letter,  not  addressed  to  himself,  without  being  author- 
ized so  to  do  either  by  Samuel  Short,  the  writer  of  such  letter,  or  by 
William  West,  the  person  to  whom  such  letter  was  addressed,  con- 
trary to  the  form  {concluding  as  in  Form  No.  10683). 

XIX.  Opening  or  disclosing  Telegraphic  message.^ 


Florida.  —  Rev,  Stat.  (1892),  §  2537. 

Georgia.  — 3  Code  (1895),  ^  727. 

Idaho.  —  Rev.  Stat.  (1887),  §  7136. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1956. 

Io7va.  — Code  (1897),  §  4807. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
127.  §6. 

Michigan.  —  Comp.  Laws  (1897),  § 
11637. 

Minnesota.  — Stat.  (1894),  §  6780. 

Mississippi.  —  Laws  (1897),  c.  327. 

Missouri.  — Rev.  Stat.  (1889),  §  3591. 

Montana.  —  Pen.  Code  (1895),  §§  1033. 

New  yi7r*.  —  Birds.  Rev.  Stat.  (1S96), 
p.  1936,  §  4. 

Oklahoma.  —  Stat.  (1893),  §  2479, 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1786. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  521,  §  289. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
279,  §  61  et  seq. 

South  Carolina. — Crim.  Stat.  (1893), 
§178. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6879. 

Tennessee.  —  Code  (1896),  §  6506. 

Texas.  —  Pen.  Code  (1895),  art.  784. 

Wyoming.  — Rev.  Stat.  (1887),  §  1058. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  342. 


Similar  statutes  exist  in  the  follow- 
ing states,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  § 
5625. 

Iowa.  —  Code  (1897),  §  4824. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100,  § 
109. 

Maine.  —  Rev.    Stat.    (1883),    c.    127, 

§7. 

Missouri.  —  Rev.  Stat.  (1889),  §  3587. 

Nevada. — Gen.  Stat.  (1885),  t^  4691. 

Tennessee.  —  Code  (1896),  §  6496. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897).  §  7155. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1056. 

2.  California.  —  Pen.  Code  (1897),  § 
618. 

Similar  statutes  exist  in  the  follow- 
ing states,  to  wit: 
Arizona.  —  Pen.  Code  (1887),  ^  951. 
Idaho.  —  Rev.  Stat.  (1887),  §  7166. 
Montana.  —  Pen.  Code  (1895),  §  1064. 
North  Dakota.  —  Rev.   Codes  (1895), 

§  7583. 

Oklahoma. —Stat.  (1893),  §  2507. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6908. 

C/tah.  —  Rev.  Stat.  (1898),  55  4441. 

3.  Altering  Telegraphic  Message. — 
Statutes  providing  a  punishment  for 
wilfully  altering  the  purport,  effect  or 
meaning  of  a  telegraphic  message,  to 


701 


Volume  II. 


13383. 


MALICIOUS  MISCHIEF 


13385. 


1.  Opening. 

Form  No.  13383.' 

{Commencing  as  in  Form  No.  10683,  and  continuing  doum  to  *)  the  said 
John  Doe,  on  the  first  day  of  June,  a.  d.  \Z99,  at  the  said  city  and 
county  of  San  Francisco,  did  unlawfully  and  wilfully  open  a  sealed 
envelope,  enclosing  a  telegraphic  message  and  addressed  to  one 
Samuel  Short,  with  the  purpose  of  learning  the  contents  of  such  mes- 
sage, he,  the  said  John  Doe,  not  being  then  and  there  connected  with 
any  telegraph  office,  and  not  having  obtained  the  authority  or  con- 
sent of  the  said  Samuel  Short,  to  whom  the  said  envelope  was  di- 
rected, so  to  do,  contrary  to  the  form  {concluding  as  in  Form  No. 
10683). 

2.  Disclosing. 

Form  No.  13384.' 

(Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *)  the 
SdaA  John  Doe,  on  the  first  day  of  June,  a.  d.  iWO,  at  the  said  city 
and  county  of  San  Francisco,  did  unlawfully  and  wilfully  disclose  the 
contents  of  a  telegraphic  message  addressed  to  one  Samuel  Short,  with- 
out the  permission  of  said  Samuel  Short,  and  without  being  directed 
so  to  do  by  the  lawful  order  of  the  court,  contrary  to  the  form 
{concluding  as  in  Form  No.  10683). 

XX.  OBSTRUCTING  OR  INJURING  RAILROADS.^ 


the  injury  of  another,  exist  in  the  fol- 
lowing states,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  953. 

California. — Pen.  Code  (1897),  ^620. 

/flraA<7.  —  Rev.  Stat.  (1887),  §  7168 

Montana.  —  Pen.  Code  (1895),  §  1066. 

1.  California. — Pen.   Code   (1897),   § 
621. 

Similar  statutes  exist  in  the  following 
states,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  954. 
Idaho.  — '^&\.  Stat.  (1887),  §  7169. 
Montana  —  Pen.  Codes  (1895),  §  1067. 
Utah.  —Rev.  Stat.  (1898),  §  4445. 

2.  California.  —  Pe'i.   Code  (1897),  § 
619. 

Similar  statutes  exist  in  the  following 
states,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §  952. 
Idaho.— R&v.  Stat.  (1887),  §  7167. 
Montana.  —  Pen.  Code  (1895),  §  1065. 
North  Dakota.  —  Rev.  Codes  (1895), 

§  7584. 

Oklahoma.  —  Stat.  (1893),  §  2508. 
Rhode  Island.  —  Gen.   Laws  (1896),  c. 

279.  S  44- 

South  Dakota.  —  Comp.  Laws  (1887), 
§  6909. 

d//rt/4.  —  Rev.  Stat.  (1898),  §  4443. 


3.  For  statutes  of  the  following  states 
relating  to  the  offense  of  obstructing  or 
injuring  railroads  see  as  follows,  to 
wit: 

Arizona.  —  Pen.  Code  (1887),  §  915. 

California. —  Pen.  Code  (1897),  ^  587. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),^ 
§  1422. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1471,  ^  1472,  as  amended  Laws  (1895),  c. 
87;  Laws  (1895),  c.  72. 

Florida.  —  Rev.  Stat.  (1892),  §§  2696- 
2699. 

Idaho.  —  Rev.  Stat.  (1887).  §  7132. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(i8q6),  c.  38,  pars.  330-335- 

Indiana.  —  Horner's  Stat.  (1896),  §§, 

1957, 1959.  ig'^o- 

Iowa.  —  Code  (1897),  §§  4807,  4809, 
4810,  4812-4815, 

Kansas.  —  Gen.  Stat.  (1897),  c.  lOO,  §§ 
111-114. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
112,  §§  205-207. 

Minnesota.  —  Stat.  (1894),  §§  6772, 
6891,  6892. 

Missouri. —  Rev.  Stat.  (1889),  §§  3588- 
3590. 

Montana.  — Pen.  Code  (1895),  §  1030. 
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1.  Displacing  Switch. 

Form  No.  13385.' 

{Commencing  as  in  Form  No.  10691,  and  continuing  down  to  *)  did 
unlawfully,  feloniously,  wilfully  and  maliciously  remove  a  certain 
switch  of  \ht  Pleasant  Valley  Railroad,  there  situated,  with  intent  that 
the  property  of  one  Samuel  Short,  to  wit,  one  car-load  of  horses,  then 
and  there  being,  and  then  and  there  owned  by  the  said  Samuel  Short, 
passing  on  and  over  the  said  railroad,  should  then  and  there  be 
injured  thereby,  contrary  to  the  form  {concluding  as  in  Form  No. 
10691). 

2.  Placing  Obstruction  on  Tracks. 

Form  No.  13386. 
(Precedent  in  State  v.  Kluseman,  53  Minn.  542.)* 

[{Title  of  court  and  cause  as  in  Form  No.  10701.)^"^ 
Henry  Kluseman,   Frederick   Schumacher   and    Albert   Schlenz   are 
accused  by  the  grand  jury  of  the  county  oi Norman,\n  the  state  of 
Minnesota,  by  this  indictment  of  the  crime  of  malicious  injury  to  rail- 
road tracks  committed  as  follows: 

The  said  Henry  Kluseman,  Frederick  Schumacher  and  Albert  Schlenz  on 
the  16th  day  of  June,  a.  d,  \Z91,  at  the  township  of  Pleasant  View,  in  the 
c.Q)\xx\X.y  oi Norman2^\6.  stateofJ//««^j'(?/a,  did  wilfully,  wrongfully,  mali- 
ciously and  feloniously  place  an  obstruction,  to- wit:  five  piles  of  large, 
heavy  oak  railway  cross-ties,  all  of  which  piles  being  within  a  distance 
of  seven  hundred  feet  upon  the  track  of  a  certain  railway  then  owned 
by  the  St.  Paul,  Minneapolis  &*  Manitoba  Railway  Company,  a  cor- 
poration duly  organized,  created  and  existing  under  the  laws  of  the 
state  of  Minnesota,  and  upon  which  track  the  Great  Northern  Railway 
Company,  a.  corporation  duly  organized,  created  and  existing  under  the 
laws  of  the  state  of  Minnesota,  was  then  and  there  operating  and  run- 
ning a  train  of  railway  cars  consisting  of  seven  passenger  coaches  and 
one  mail  car  and  one  baggage  car,  and  that  the  said  railway  and  said 
trains  were  then  and  there  being  operated  and  run  by  steam  by  the 
said  Great  Northern  Railway  Company  as  aforesaid,  whereby  and  by 
reason  whereof,  the  safety  of  many  persons  was  then  and  there 
endangered,  contrary  to  the  form  of  the  statute  in  such  case  made 

Nevada.  —  Gen.  Stat.  (1885),  §  4690.  Utah.  —  Rev.  Stat.  (1898),  §  4423. 

New  York.  —  Birds.  Rev.  Stat.  (1896),  Washington.  —  Ballinger's    Anno, 

p.  1532.  Codes  &  Stat.  (1897),  §  7147. 

North    Carolina.  —  Code     (1883),     §  Wisconsin.  —  Stat.  (1898),  §  4440a. 

1098.  Wyoming.  —  Rev.  Stat.  (1887),  §  1056. 

Oklahoma.  —  Stat.    (1893),   §§   2473,  1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

2474.  (1896),  c.  38,  par.  330. 

Pennsylvania.  —  Bright.    Pur.    Dig.  See,   generally,    the     statutes    cited 

(1894),  p.  521,  §  289.  supra,  note  3,  p.  702. 

Soutli  Carolina.  — Crim.  Stat.  (1893),  2.  This  indictment   was  held  to  suf- 

§  179  et  seq.  ficiently  charge  the  oflfense. 

South   Dakota.  —  Dak.    Com.    Laws  See,    generally,    the    statutes    cited 

(1887),  §  6873.  supra,  note  3,  p.  702. 

Texas. — Pen.  Code  (1895),  arts.  785,  3.  The  matter  to  be  supplied  within 

793.  [  ]  will  not  be  found  in  the  reported  case. 
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and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Minnesota. 

Dated  at  the  village  Ada,  in  the  county  of  Norman  and  state  of 
Minnesota,  this  10th  day  of  November,  a.  d.  i%92. 

Jesse  Barnes, 
Foreman  of  the  Grand  Jury. 

3.  Removing'  Rail. 

Form  No.  iSSSy." 

{Commencing  as  in  Form  No.  10721,  and  continuing  down  to  ♦)  and 
wilfully  remove  a  rail  from  the  railroad  track  of  the  Pleasant  Valley 
Railroad  there  situated,  whereby  the  lives  of  persons  were  endangered, 
against  the  peace  (concluding  as  in  Form  No.  10721). 

4.  Throwingf  Stones  at  Car. 

Form  No.  13388.* 

(Commencing  as  in  Form  No.  10692,  and  continuing  down  to*")  did 
then  and  there  unlawfully,  maliciously  and  mischievously  throw  stones, 
sticks  and  clubs  at  and  against  a  certain  train  of  cars  then  and  there 
owned  by  and  running  on  the  railroad  of  the  Pleasant  Valley  Railroad 
Company,  contrary  to  the  form  (continuing  as  in  Form  No.  10692). 

XXI.  PULUNG  DOWN  AND  DESTROYING  FENCES.^ 

1.  Texas.  —  Pen.  Code  (1895),  art.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
785.  (i8g6),  c.  38,  par.  345. 

See,  generally,  the  statutes  cited  Indiana.  —  Horner's  Stat.  (1896),  § 
supra,  note  3,  p.  702.  •  1940. 

2.  Indiana.  —  Horner's  Stat.  (1896),  §        Iowa.  — Code  (1897).  §  4825. 

1957.  Kansas. — Gen.    Stat.   (1897),   c.    loo, 

See,    generally,    the    statutes    cited  §  115. 

supra,  note  3,  p.  702.  Kentucky. — Stat.  (1894),  §§  1257, 1266. 

3.  Seqnisites  of  Indictment,  etc.  —  Gen-  Maine.  —  Rev.  Stat.  (1883),  c.  127, 
erally.  —  For   the    formal  parts  of   an  §  9. 

indictment,    information    or    criminal        Massachusetts.  —  Pub.  Stat.  (1882),  c. 

complaint   in  a  particular  jurisdiction  203,  §  95. 

consult  the  titles  Indictments,  vol.  9,        Michigan.  —  Comp.   Laws  (1897),  ^ 

p.    615;    Informations     in    Criminal  11542,  11585. 

Cases,  vol.  9,   p.   768;  Criminal  Com-        Nevada.  —  Gen.  Stat.  (1885),  §  4690. 

plaints,  vol.  5,  p.  930.  New  Hampshire.  —  Pub.  Stat.  (1891), 

For  statutes  relating  to  the  offense  of  c.  266,  §  17. 
pulling   down    and    destroying   fences         New  Mexico.  —  Comp.    Laws   (1897), 

and  gates  see  as  follows,  to  wit:  §  Ii37- 

Alabama.  —  Crim.     Code.    (1896),     §        North  Dakota.  —  Rev.   Codes  (1895), 

5624.  §  7570. 

Arkansas. — Sand.  &  H.  Dig.  (1894),         Ohio.  —  Bates*  Anno.  Stat.  (1897),  § 

§  1780.  6868. 

Colorado.  —  Mills' Anno.  Stat.  (1891),         Oklahoma. — Stat.  (1893),  §  2495. 
§  1409.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

Delaware.  —  Rev.  Stat.  (1893),  p.  938,  §  1788. 
§  17.  Pennsylvania.  —  Bright.    Pur.    Dig. 

Florida.  —  Rev.  Stat.  (1892),  §  2533.  (1894),  p.  519,  §  276. 
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Form  No.  13389. 
(Precedent  in  Brazleton  v.  State,  66  Ala.  97.)* 

[(Commencing  as  in  Form  No.  6662)  on  oath  says  that]^  affiant  has 
cause  to  believe,  and  does  believe,  that  before  the  filing  of  this  com- 
plaint, and  in  said  county  of  Madison,  William  H.  Brazleton  did 
unlawfully  break  down  and  throw  down  a  fence,  the  property  of 
Thomas  M.  Cobb;   against   the    peace    [(^concluding  as  in  Form  No. 

S662).Y 

Form  No.  13390. 

(Precedent  in  Edwards  v.  State,  115  Ala.  53.)' 

[(Caption  as  in  Form  No.  10680.)]^ 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  John  Ed^vards  unlawfully,  maliciously  or  negligently 
did  destroy,  throw  down,  or  break  sixty  panels  of  fence  or  inclosure 
of  William  H.  Bryan  and  failed  to  immediately  rebuild  or  repair  the 
same,  against  the  peace  and  dignity  of  the  State  of  Alabama. 

[(Signature  and  indorseme?its  as  in  Form  No.  10680.)]^ 

Form  No.  1 3  3  9 1 . 

(Precedent  in  State  v.  Hoover,  31  Ark.  676.)* 
[(Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)]^ 
The  said  Bernard  Hooi>er,  on  or  about  the  15th  day  of  July,  a.  d. 
i876,  in  the  county  aforesaid,  did  willfully  and  unlawfully  pull  down 
the  fence  of  certain  inclosed  grounds  belonging  to  one  Kasanah 
Owens,  without  the  consent  of  the  said  Kasanah  Owens,  contrary  to 
the  statute  in  such  case  made  and  provided,  and  against  [(concluding 
as  in  Form  No.  10682).]^ 

South  Dakota.  —  Dak.  Comp.   Laws  of  damage  resulting  from  injury  must 

(1887),  §  6895.  be  alleged.     State  v.  McKee,   109  Ind. 

Tennessee.  —  Code   (1896),    §§    6496,  497. 
6504.  Name  of  Owner.  —  That    person   al- 

Texas.  —  Pen.   Code  (1895),  art.  794  leged  to  have  been  damaged  was  the 

et  seq.  owner  of  the  property  must  be  averred. 

Vermont.  —  Stat.  (1894),  §  5009.  State  v.  McKee,  109  Ind.  497. 

West  Virginia.  —  Code  (1891),  c.  145,         Failure  to  Repair.  — A  criminal  com- 

§  28.  plaint  for  maliciously  breaking  down 

Wisconsin.  —  Stat.  (1898),  §  4441.  a  fence  is  sufficient  without  averring  a 

Wyoming.  — Rev.  Stat.  (1887),  §  1056.  failure  to  repair  the  break.     Brazleton 

Time.  —  Failure  to  specify  the  day  v.  State,  66  Ala.  96. 
on   which  the   offense  was   committed         1.  This    complaint   was    held    suffi- 

does  not  vitiate.     State  v.  Hoover,  31  cient,  without  averring  a  failure  on  the 

Ark.  676.  part  of  defendant  to  repair  the  break. 

Unlawfully,  —  Tearing  down  a  fence  See,  generally,  supra,  note  3,  p.  704. 
need  not  be  charged  to  have  been  done        2.  The  matter  enclosed  by  and' to  be 

unlawfully.     State  v.  Maddox,  85  Ind.  supplied  within  [  ]  will  not  be  found 

585.  in  the  reported  case. 

Malice  is   an   ingredient   of   the   of-        3.  A  judgment  of  conviction  in  this 

fense.     Dawson   v.  State,  52  Ind.  478.  case  was  affirmed  on  appeal. 

Negativing  Consent  of  Owners.  —  Must  See,  generally,  supra,  note  3,  p.  704. 
negative  consent  of  all  owners.    Govitt        4.  It  was  held   that  this  indictment 

V.  State,  25  Tex.  App.  419.  was  sufficient,  although  it  would  have 

Property    Injured.  —  That    property  been  better  to  allege  definitely  the  day 

was  injured  must  be  alleged.     State  v.  on  which  the  offense  was  committed. 
McKee,  109  Ind.  497.     And  the  amount        See,  generally,  supra,  note  3,  p.  704. 
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Form  No.  13392. 

(Precedent  in  State  v.  Maddox,  85  Ind.  586.)' 

\{yenue  as  in  Form  No.  661  J^:)^ 

Sidney  R.  Patterson,  upon  his  oath,  says,  that,  on  or  about  the  22d 
day  of  October,  iBSl,  in  the  county  of  JBlackford,  in  the  State  of 
Indiana,  one  James  J.  Maddox  did  then  and  there  feloniously  and 
maliciously  injure,  tear  down  and  destroy  a  rail  fence  then  and  there 
the  property  of  the  said  Sidney  R.  Patterson,  to  the  damage  of  said 
property  in  the  sum  of  %50. 

[(^Signature  and  jurat  as  in  Form  No.  667^.)]^ 

Form  No.  1339  3- 

(Precedent  in  Spears  v.  State,  24  Tex.  App.  537.)' 

[{Commencing  as  in  Form  No.  1072 1)^^  \.\\zX  Jade  Parker,  Bud  Milam, 
Julius  Thompson,  Henry  Jackson,  Sam  McLaughlin,  Mat  Milam,  Jack 
Spears  and  Jim  Spears,  late  of  the  county  of  Milam,  on  the  thirtieth 
day  of  March,  in  the  year  of  our  Lord  i857,  with  force  and  arms,  in 
the  county  of  Milam,  and  State  of  Texas,  did  then  and  there  wantonly 
and  willfully,  and  without  the  consent  of  W.  S.  Carothers,  the  owner, 
and  with  intent  to  injure  the  said  S.  W.  S.  Carothers,  cut,  injure  and 
destroy  a  fence  there  situate,  said  fence  being  then  the  property  of 
said  W.  S.  Carothers,  and  not  the  property  of  said  Jade  Parker,  Bud 
Milam,  Julius  Thompson,  Henry  Jackson,  Sam  McLaughlin,  Mat 
Milam,  Jack  Spears  and  Jim  Spears,  or  either  of  them;  and  that  the 
said  Jade  Parker,  Bud  Milam,  Julius  Thompson,  Henry  Jackson,  Sam 
McLaughlin,  Mat  Milam,  Jac  Spears  and  Jack  Spears,  nor  either  of 
them,  did  not  then  and  there  own  or  reside  upon  land  enclosed  by 
said  fence;  against  the  peace  and  dignity  of  the  State. 

[(^Signature  and  indorsements  as  in  Form  No.  10722.y\^ 

XXII.  REMOVING  BUOY  OR  BEACON. 
Form  No.  13394.* 

(^Commencing  as  in  Form  No.  10721,  and  continuing  down  to  *)  wilfully 
and  maliciously  remove  a  buoy  (or  beacon  or  light  or  mark  or  signal) 
erected  for  the  purpose  of  indicating  the  channel  in  a  bay  within  said 
state,  known  as  "  Galveston  Bay,"  against  the  peace  {concluding  as  in 
Form  No.  10721). 

1.  This  affidavit  was  held  sufficient  down,  and  injure  a  certain  fence,  then 
without  charging  the  act  to  have  been  and  there  the  property  of  Amanda  C. 
done  "  unlawfully."  Yates,  and  then  and  there  in  the  pos- 

See,  generally,  supra,  note  3,  p.  704.     session  of  Cicero    Cullin,    without   the 

2.  The  matter  to  be  supplied  within  consent  of  her,  the  said  Amanda  C. 
[  ]   will  not  be  found  in   the  reported      Yates." 

case.  4.    Texas.  —  Pen.    Code  (1895),    art. 

3.  This  indictment  was  held  suflScient.     789. 

See,  generally,  supra,  note  3,  p.  704.  Similar  statutes  relating  to  the  offense 

Precedent.  —  In  Brewer  z/.  State,  5  Tex.  of  removing  buoys  or  beacons  exist  in 

App.  248,  the  indictment  charged  that  the  following  states,  to  wit: 

defendant  "  with   force   and   arms,  in  California.  —  Pen.    Code   (1897).    §§ 

the  county  of  Denton,  and  State  afore-  609,  610. 

said,  did  unlawfully  break,  pull,  cut  Florida.  —  Rev.  Stat.  (1892),  §  2542. 
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XXIII.  REMOVING  EARTH,  SOIL  OR  STONE. 

Form  No.  13395.' 

[Commencing  as  in  Form  No.  10683,  and  continuing  dowft  to  *)  the 
^2.\6  John  Doe,  on  the  first  da-y  oi  June,  a.  d.  i2>99,  at  the  said  a'/y 
and  county  of  San  Francisco,  did  unlawfully  and  wilfully  dig,  take 
and  carry  away  from  a  tract  of  land  in  the  said  city  and  county  of 
San  Francisco,  dedicated  and  laid  down  on  the  map  and  plan  of  said 
city  and  county  of  San  Francisco,  and  recognized  as  a  public  park  and 
known  as  ^'-  Golden  Gate  Park,''  without  the  license  of  the  proper 
authority,  certain  earth  and  soil,  to  wit,  two  cart-loads  of  earth  and 
soil,  contrary  to  the  form  {concluding  as  in  Form  No.  10683). 

XXIV.  Removing  or  defacing  boundary  monuments.^ 


Georgia.  —  3  Code  (1895),  §  694. 

New  Hampshire. —  Pub.  Stat.  (1891), 
C.  266,  §  30. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1936,  §  4. 

North  Dakota.  —  Rev.  Codes   (1895), 

§  7579- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6904. 

Wisconsin. — Stat.  (1898),  §  4446. 

1,  California.  — Pen.  Code  (1897),  § 
602. 

Similar  statutes  exist  in  the  follow- 
ing states,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §§940, 
941. 

Minnesota.  — Stat.  (1894),  §  6781. 

Montana.  —  Pen. 'Code  (1895),  §  1054. 

New  yi7r>&.— Birds.  Rev.  Stat.  (1896), 

p.  1937.  §  5- 

North  Dakota.  —  Rev.   Codes    (1895), 

§  7569. 

Oklahoma.  —  Stat.  (1893),  §  2494. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6894. 

Tennessee.  —  Code  (1896),  §  6496. 

Texas.  —  Pen.  Code  (1895),  art.  801. 

Utah.  —  Rev.  Stat.  (1898),  §  4430. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7141. 

Wisconsin.  — Stat.  (1898),  §  4442. 

2.  For  Btatntes  relating  to  the  offense 
of  defacing  or  removing  boundary 
monuments  see  as  follows,  to  wit: 

Alabama.  —  Crim.  Code  (1896),  §  5626. 
Arizona.  —  Pen.  Code   (1887),  ^  943. 
Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 

1793- 

California.  —  Pen.  Code  (1897),  §605. 
Connecticut.  —  Gen.    Stat.    (1888),    § 

1467. 

Florida.  —  Rev.  Stat.  (1892),  ^  2538. 
Georgia.  — 3  Code  (1895),  §  693. 


Idaho.  —  Rev.  Stat.  (1887),  §§  7160, 
7172. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  344. 

Iowa.  —  Code  (1897),  §§  4800,  4801. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100, 
§118. 

Kentucky.  — Stat.  (1894),  §  1256. 

Maine. — Rev,  Stat.  (1883),  c.  127,  ^  16. 

Massachusetts,  —  Pub.  Stat.  (1882),  c. 
203,  §  76. 

Michigan. — Comp.  Laws  (1897),  § 
11586. 

Minnesota.  —  Stat.  (1894),  §§  6780, 
6874. 

Missouri.  — Rev.  Stat.  (1889),  §  3597. 

Montana. —  Pen.  Code  (1895),  g§  1056, 
1061. 

Ne7v  Hampshire.  —  Pub.  Stat.  (1891), 
c.  266,  §  21. 

A^ew Jersey.  — Gen.  Stat.  (1895),  p. 
1072,  §  124. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
I138. 

New  York.  —  'B'wAs.  Rev.  Stat.  (1896), 
p.  1936,  §  4. 

North  Dakota.  —  Rev.   Codes  (1895), 

§  7575- 

0>^/^.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6865-6867. 

Oklahoma.  —  Stat.  (1893),  §  2500. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  1789. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  523,  §  297. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6900. 

Tennessee. — Code  (1896),  §g  6496, 6503. 

Utah.  — Rev.    Stat.    (1898),   §§  4432, 

4436- 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7146a. 

Wisconsin.  — Stat.  (1898),  §  4441. 
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1.  Removing". 

Form  No.  13396.' 

{Commencing  as  in  Form  No.  10708,  and  continuing  dotvn  to  *)  did 
unlawfully,  wilfully  and  maliciously  remove  and  carry  away  a  certain 
monument  of  stone,  which  said  monument  of  stone  was  erected  for 
the  purpose  of  designating  the  northeast  corner  in  the  boundary  ^ 
between  the  land  of  the  said  John  Doe  and  the  land  of  one  Samuel 
Short,  contrary  to  the  form  {concluding  as  in  Form  No.  10708). 

2.  Defacing. 

Form  No.  13397.' 

{Commencing  as  in  Form  No.  6688)  with  force  and  arms,  did  unlaw- 
fully, wilfully  and  maliciously  deface  and  remove  the  mark,  to  wit, 
{describing  it),  which  was  then  and  there  upon  a  certain  oak-tree, 
and  which  had  been  previously  made  by  one  Samuel  Short  for  the 
purpose  of  designating  a  point  in  the  boundary  between  the  land  of 
the  said  Samuel  Short  and  the  land  of  one  William  West,  contrary  to 
{concluding  as  in  Form  No.  6688). 

XXV.  REMOVING  OR  DEFACING  GUIDE-POST  OR  MiLE-STONE. 

Form  No.  13398. 

(Aikens'  Prac.  F.  255,  No.  230.)* 

{Commencing  as  in  Form  No.  10723,  and  continuing  down  to  *)  with 
force  and  arms,  at  Chelsea,  in  said  county  of  Orleans,  one  public 
guide-post,  there  situate  and  being,  unlawfully,  wilfully  and  wantonly 
did  break  and  deface  (or  break  and  destroy  or  cut  down,  deface  and 
destroy),  contrary  to  the  force  {concluding  as  in  Form  No.  10723). 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.         Idaho.  —  Rev.  Stat.  (1887),  §  7135. 
1072,  §  124.  Iowa.  —  Code  (1897),  j^  4801. 

See  also  list  of  statutes  cited  JM/r-a,  Kansas.  —  Gen.    Stat.   (1897),   c.   lOO, 

note  2,  p.  707.  §  119. 

2.  Point  in  Boundary.  —  The  words  Maine.  —  Rev.  Stat.  (1883),  c.  127, 
"corner   of   a   tract   of   land "  are  not  §16. 

equivalent  to   "  point  in  the  boundary  Massachusetts. — Pub.  Stat.  (1882),  c. 

of  a  tract  of  land."     State  v.  Malloy,  34  203,  §  76. 

N.  J.  L.  410.  Michigan.  —  Comp.    Laws   (1897),    § 

3.  New    Hampshire.  — Pub.     Stat.  11586. 

(1891),  c.  266,  §  21.  Minnesota. — Stat.  (1894),  §  6874. 

See   also    statutes  cited  supra,   note  Missouri.  —  Rev.  Stat.  (1889),  j^  3600. 

2,  p.  707.  Montana, —  Pen.  Code  (1895),  §  1032. 

4.  Vermont.  —  Stat.  (1894),  ^  5028.  Nevada.  —  Stat.  (1895),  c.  42. 
Similar  statutes  exist  in  the  following  New  Hampshire.  —  Pub.  Stat.  (1891), 

states,  to  wit:  c.  78,  §  3. 

Alabama.  —  Crim.  Code  (1896),  §  5627.  New  Mexico.  —  Comp.  Laws  (1897),  § 

Arizona.  —  Pen.  Code  (1887),  ^  918.  1138. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  New  York.  —  Birds.  Rev.  Stat.  (1896), 

§  1790-  P-  1936,  §  4- 

California.  —  Pen.  Code  (1897),  §5  590.  Oklahoma.  —  Stat.  (1893),  §  2478. 

Florida.  —  Rev.  Stat.  (1892),  §  2538.  Oregon.  —  Hill's  Anno.  Laws  (1892), 

Georgia.  —  3  Code  (1895),  §  714.  §  1789. 
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XXVI.  REMOVING  OR  DESTROYING  CROPS.^ 

Form  No.  13399. 
(2  Rev.  Swift's  Dig.  833.)' 

{Commencing  as  in  Form  No.  10685,  and  continuing  down  to  *)  did 
maliciously  sever  and  take  away  from  the  garden  of  Richard  Roe,  situ- 
ate in  the  said  town  of  Derby,  a  certain  quantity,  to  wit,  one  peck  of 
peas,  then  growing  in  said  garden,  of  the  value  of  yf/Zy  cents,  against 
(^concluding  as  in  Form  No.  10685). 


South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6878. 

Tennessee.  —  Code  (1896),  §  6496. 

Utah.  —  Rev.   Stat.  (1898),  ^5  4438. 

Wisconsin.  —  Stat.  (1898),  §  4441. 

1.  Sequisites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9.  p. 
615;  Informations  in  Criminal  Cases, 
vol.  9,  p.  768;  Criminal  Complaints, 
vol.  5,  p.  930. 

For  statutes  of  the  various  states  re- 
lating to  the  offense  of  removing  or 
destroying  crops  or  other  produce  of 
the  soil  see  as  follows,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §§  940, 
942. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§1773. 

California.  —  Pen.  Code  (1897),  §§ 
602,  604. 

Colorado.  —  Mills'  Anno.  Slat.  (1891J, 
§  1416. 

Connecticut.— Gen.  Stat.  (1888),  §  1463. 

Delaware.  —  Rev.  Stat.  (1893),  p.  938, 

§17. 

Georgia.  —  3  Code  (1895),  §  717. 
Idaho.  —  Rev.    Stat.   (1887),  §§  7158, 

7159-. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  345. 

Iowa. — Code  (1897),  §  4825. 

Kansas.  — Gen.  Stat.  (1897),  c.  100,  § 
115. 

Kentucky. —  Stat.  (1894),  5^  1257. 

Minnesota. — Stat.  (1894),  §  6785. 

Missouri.  —  Rev.  Stat.  (1889),  §  3594. 

Montana.  —  Pen.  Code  (1895),  §§ 
1054,  1055. 

New  Mexico.  — Comp.  Laws  (1S97),  § 

"37- 
New  ybr>&.— Birds.  Rev.  Stat.  (1896), 

P-  1939.  §  7- 

North  Dakota.  —  Rev.  Codes   (1895), 

§§  7569,  7571-7573- 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6864. 


Oklahoma.  —  Stat.  (1893),  §§  2494, 
2496-2498. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  519,  §§  277-284. 

Rhode  Island. —  Gen.   Laws  (1896),  c. 

279.  §  23- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6894,  6896-6899. 

Tennessee.  —  Code  (1896),  §  6498. 

Texas.  —  Pen.  Code  (1895),  art.  791. 

Utah.  —  Rev.  Stat.  (1898),  §  4431. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  7142. 

Wisconsin.  — Stat.  (1898),  §  4441. 

Unlawful  Entry.  —  In  Indiana,  an 
unlawful  entry  must  be  alleged.  State 
V.  Scott,  68  Ind.  267. 

Owner's  Possessory  Right  in  Land.  — 
Under  the  Kansas  statute,  an  indict- 
ment for  severing  growing  corn  from 
the  freehold  must  allege  that  the  owner 
of  the  corn  had  some  possessory  right 
in  the  land.  State  v.  Haney,  32  Kan. 
428. 

Annual  Product  Attached  to  Soil.  — 
Under  a  statute  punishing  any  one  who 
shall  "unlawfully  pull  off,  or  pull  off 
and  carry  away  any  corn  growing  on  the 
stalk,  or  any  fruit  on  the  tree,  bush  or 
plant,  pumpkin  or  melon  on  the  vine, 
or  other  annual  product  attached  to  the 
realty,  or  growing  in  the  soil,"  an  in- 
dictment for  pulling  off  anything  speci- 
fied in  the  statute  need  not  allege  that 
the  product  pulled  off  was  an  "  annual 
product  attached  to  the  soil."  State  v. 
Allisbach,  6g  Ind.  50. 

Insufficient  Complaint.  — A  complaint 
which  charges  a  malicious  destruction 
of  cabbages  "  situated  and  growing  on 
land"  does  not  sufficiently  charge  a 
malicious  injury  to  personal  property, 
for  want  of  showing  that  the  cab- 
bages were  not  part  of  the  realty. 
Com.    V.    Dougherty,    6   Gray   (Mass.) 

349- 
2.   Connecticut.  — Gen.  Stat.  (1888).  § 

1463. 
See,  generally,  supra,  note  i. 
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Form  No.  13400. 

(Precedent  in  State  v.  Allisbach,  6g  Ind.  51.)* 

[{Commencing  as  in  Form  No.  10692)]^  on  the  34^^  day  of  October, 
i869,  at  said  county,  unlawfully  entered  the  land  of  one  Bernard 
Speiker,  in  said  county,  to  wit:  (Jffere  the  land  is  described^  and  then 
and  there  upon  said  land  unlawfully  pulled  off  and  carried  away  one- 
half  bushel  of  corn  in  the  ears,  then  and  there  growing  upon  the 
stalk,  the  property  of  said  Bernard  Speiker^and  then  and  there  of  the 
value  oi  fifteen  cents,  [contrary  to  the  form  {concluding  as  in  Form 
No.  10692).]^ 

XXVII.  Tearing  Down  posted  Notices. 

Form  No.  1 3  4  o  i  .* 

{Commencing  as  in  Form  No.  6688)  wifh  force  and  arms,  did  unlaw- 
fully, wantonly  and  maliciously  pull  down  and  destroy  a  certain 
advertisement  for  {Here  describe  advertisement  in  general  terms'),  which 
said  advertisement  had  theretofore  been  lawfully  posted  by  one 
Samuel  Short,  contrary  to  the  form  {concluding  as  in  Form  No.  6688). 

XXVIII.  Using  animal  without  consent  of  owner.* 


1.  It  was  held  unnecessary  to  allege 
that  any  of  the  articles  particularly 
specified  in  the  statute  were  "  annual 
products  attached  to  the  realty,"  and 
the  indictment  was  held  sufficient. 

See,  generally,  supra,  note  i,  p.  709. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

8.  Neiv  Hampshire.  —  Pub.  Stat. 
(1891),  c.  266,  §  28. 

Other  statutes  relating  to  the  offense 
of  destroying  or  defacing  posted  no- 
tices exist  as  follows,  to  wit: 

Arizona.  —  Pen.  Code  (1887),  §§  946, 

947- 

California.  —  Pen.  Code  (1897),  §§ 
616,  617. 

Connecticut.  — G&n.  Stat.  (188S),  §§ 
1427,  1480. 

Idaho.  — 'R&v.  Stat.  (1887),  §  7164. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  349. 

Iowa.  —  Code  (1897),  §  4803. 

Kentucky.  —  Stat.  (1894),  §  1263, 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
203,  §  Id. 

Michigan.  —  Comp.  Laws  (1897),  § 
11586. 

Montana.  —  Pen.  Code  (1895),  §  1062. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  519,  §  274. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §6906. 


Utah.  —  Rev.  Stat.  (1898),  §  4439. 

Vermont. — Stat.  (1894),  §  5033. 

4.  Bequiflites  of  Indictment,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  an 
indictment,  information  or  criminal 
complaint  in  a  particular  jurisdiction 
consult  the  titles  Indictments,  vol.  9, 
p.  615;  Informations  in  Criminal 
Cases,  vol.  9,  p.  768;  Criminal  Com- 
plaints, vol.  5,  p.  930. 

For  statutes  making  it  an  oflFense  to 
use  the  animal  or  vehicle  of  another 
without  the  consent  of  the  owner  see  as 
follows,  to  wit: 

Alabama.  —  Crim.    Code    (1896),    § 

5055. 

Massachusetts.  — Pnh.  Stat.  (1882),  c. 
203,  §  32. 

Mississippi. — Anno.  Code  (1892),  § 
1186. 

New  Hampshire.  —  Pub,  Stat.  (1891), 
c.  i66,  §  29. 

Tennessee.  —  Code  (1896),  §  6499. 

Texas.  —  Pen.  Code  (1895),  art.  788. 

Negativing  Consent. —  That  taking  was 
without  the  consent  of  the  owner  must 
be  alleged.  Blackman  v.  State,  98  Ala. 
77.  And  where  the  property  is  in  the 
possession  of  one  other  than  the  owner, 
the  indictment  must  negative  the  con- 
sent of  such  person.  Blackman  v. 
State,  98  Ala.  77. 

Prosecution  Only  at  Suit  of  Owner.  — 
Although  the  prosecution  can  be  insti- 
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Form  No.  13402.' 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  John 
Doe  did  unlawfully  take  for  temporary  use,  and  use  temporarily,  a 
certain  animal,  to  wit,  a  mare,  the  property  of  and  under  the  control 
of  Richard  Roe,  without  the  consent  of  the  said  Richard  Roe,  the 
owner  of  said  mare,  and  without  a  bona  fide  claim  of  title  thereto, 
against  {concluding  as  in  Form  No.  10680). 

Form  No.  13403. 

(Mass.  Stat.  (1899),  p.  427.)' 

(Caption  as  in  Form  No.  10699.) 

The  jurors  for  the  said  Commonwealth  on  their  oath  present*  that 
John  Doe  did  wilfully,  mischievously,  and  without  right,  take,  drive, 
and  use  a  certain  horse,  the  property  of  one  Richard  Roe,  without  the 
consent  of  the  said  owner  of  said  horse,  or  any  person  having  the 
legal  custody,  care,  or  control  of  the  same,  against  {concluding  as  in 
Form  No.  10699). 

tuted  only  by  the  owners  of  the  prop-  and   may   also  be   imprisoned    in    the 

erty,    it    need    not  be   alleged   in   the  county  jail,  or  sentenced  to  hard  labor 

indictment  that   the  prosecution  is  so  for  the  county,  for  not  more  than  six 

instituted.     Bellinger  v.  State,  92  Ala.  months;    but   no   prosecution   shall  be 

86.  commenced,  or  indictment  found  under 

1.  Alabama. — Any  person  who    un-  this  section,  except  upon  the  complaint 

lawfully   takes   for  temporary  use,  or  of  the  owner,  or  person  having  control 

uses   temporarily,   any   animal    or  ve-  of  such  animal  or  vehicle.     Crim.  Code 

hide,  without  the  consent  of  the  owner,  (1896),  §  5055. 

or  person  having  control  thereof,  and  See,  generally,  supra,  note  4,  p.  710. 

without    a    bona    fide    claim    of    title  2.  Massachusetts.  —  Pub.  Stat.  (1882), 

thereto,  must,  on  conviction,  be  fined  c.  203,  §  32. 

not  -more   than   one  hundred   dollars.  See,  generally,  supra,  note  4.  p.  710. 
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MALICIOUS   PROSECUTION. 

By  Harold  N.  Eldridge. 

I.    CIVIL  ACTION,  713. 

1.   Malicious  Prosecution^  713. 

a.   Complaint^  Petition  or  Declaration^  713. 
(i)  Of  Criminal  Offense^  713. 
{a)  Arson,  714. 
(/^)  Assault,  724. 
(f)  Attempt,  725. 

aa.   To  Bribe,  725. 
bb.    To  Shoot,  726. 
(^)  Criminal  Libel,  727. 
(^)  Forgery,  728. 
(_/")  Larceny,  729. 

d!d!.    Generally,  729. 
^/^.   (9/  -5d!«l  Notes,  730. 
r^.   (9/  Cotton  Sheets,  731. 
</^.   C>/  (7^/^  ^a/M,  732. 
^^.   (?/  Letters,  732. 
//^.   Of  Railroad  Ties,  734. 
(^)  Malicious  Mischief,  735. 
(^)  Obtaining  Package  by  False  Personation,  735. 
(/' )  Opening  Flume,  737. 
(}■)  Perjury,  738. 
(^)   Throwing  Do7vn  Fence,  739. 
(/)   Torturing  Animal,  739. 
(»z)   Using  Abusive  Language^  740. 
(2)  Of  Civil  Suit,  741. 

(d!)  ^/  Common  Law,  742. 
(^)   Under  Statute,  745. 
^.   Demurrer,  746. 
^.  Answer  or  Plea,  746. 

(i)  Probable  Cause  and  Good  Faith,  1^1. 

(2)   T-^d!/  Defendant  Merely  Related  Facts  to  Justice^ 

75°- 
«.  Malicious  Use  of  Civil  Process,  751. 
df.   Arrest,  751. 
/^.  Attachment,  754. 
3,  Abuse  of  Process,  758. 

df.    Ti?  Extort  Money  Exempt  from  Execution,  759. 
<^.    ZI?  6>?^j/  Plaintiff  from  Realty,  763. 
II.  CRIMINAL  PROSECUTION,  765. 

CROSS-REFERENCES. 

.Sf^  a/r<?  M<?  //V/^  FALSE  IMPRLSONMENT,  vol.  8,  p.  494. 
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I.  CIVIL  ACTION. 

1.  Malicious  Prosecution.^ 

a.  Complaint,  Petition  or  Declaration. 

(1)  Of  Criminal  Offense. ^ 


1.  False  Imprisonment  Distinguislied.  — 
In  an  action  for  false  imprisonment, 
there  must  be  an  allegation  of  arrest 
without  legal  authority.  In  an  action 
for  malicious  prosecution,  it  must  ap- 
pear that  plaintiff  was  arrested  by 
legal  process.  Another  difference  is 
that  want  of  probable  cause  and  malice 
are  necessary  averments  in  the  latter 
but  not  in  the  former  action.  Davis 
V.  Pacific  Telephone,  etc.,  Co.,  (Cal. 
1899)  57  Pac.  Rep.  764. 

A  complaint  which  avers  that  de- 
fendant falsely  and  maliciously,  etc., 
made  an  affidavit  in  writing  before  the 
clerk  of  the  circuit  court  of  Mont- 
gomery county,  stating  in  substance 
that  he  had  recovered  a  judgment  in 
said  court  against  plaintiff  and  one 
other  for  the  sum  of  seventy-five  dol- 
lars damages,  besides  costs,  and  that 
the  said  plaintiff  was  about  to  abscond 
and  that  the  other  had  absconded,  and 
that  bail  is  not  required  for  the  pur- 
pose of  vexing  or  harassing  said  plain- 
tiff, and  that  upon  said  affidavit  and 
charge  said  defendant  then  and  there, 
to  wit,  on  the  eighth  of  January,  1849, 
falsely  and  maliciously  caused  and 
procured  said  plaintiff  to  be  arrested 
by  his  body  and  to  be  imprisoned  and 
to  be  kept  and  detained  in  prison,  etc., 
states  an  action  of  trespass  and  not  of 
malicious  prosecution,  on  the  ground 
that  the  affidavit  set  forth  in  the  com- 
plaint, although  it  authorized  the  issu- 
ance of  process,  did  not  authorize  any 
one  to  arrest  the  plaintiff.  "When- 
ever an  injury  to  a  person  is  effected 
by  a  regular  process  from  a  court  of 
competent  jurisdiction,  though  mali- 
ciously adopted,  case  is  the  proper 
remedy.  If,  on  the  other  hand,  the 
proceeding  complained  of  is  merely  ir- 
regular as  set  forth  in  this  [complaint] 
the  remedy  is  trespass  *  *  *  to  con- 
stitute this  a  good  [complaint]  in  case 
it  should  have  averred  the  issuance  of 
process,  that  the  process  should  have 
been  properly  described,  and  that  it 
should  have  further  averred  that  the 
plaintiff  was  arrested  and  imprisoned 
by  virtue  thereof."  Sheppard  v.  Fur- 
niss,  19  Ala.  760. 


Joinder  of  Actions.  —  Two  causes  of 
action,  to  wit,  malicious  prosecution 
and  false  imprisonment,  may  be  joined 
in  the  same  complaint.  Krugz/.  Ward, 
77  111.  603;  Haskinsz*.  Ralston,  69  Mich. 
63;  Marks  v.  Townsend,  97  N.  Y.  590; 
Womack  v.  Circle,  29  Gratt.  (Va.)  192. 
But  "at  common  law  this  would  have 
been  a  misjoinder  of  causes  of  action 
and  a  defect  fatal  on  demurrer." 
Womack  v.  Circle,  29  Gratt.  (Va.)  192. 
And  so,  also,  a  count  for  malicious 
prosecution  maybe  joined  with  one  in 
slander.  Shore  v.  Smith,  15  Ohio  St. 
173;  Bible  V.  Palmer,  95  Tenn.  393. 

2.  Seqtiisites  of  Complaint,  etc.  —  Oem 
erally.  —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a  par- 
ticular jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Parties  Plaintiff.  —  In  malicious  prose- 
cution, each  person  injured  must  sue 
separately  for  the  wrong  or  tort  which 
he  has  sustained,  and  a  suit  for  mali- 
cious prosecution  instituted  against  the 
defendant  by  three  co-plaintiffs  is  bad 
for  misjoinder.  McLeod  v.  McLeod,  73 
Ala.  42.  There  is  an  exception,  how- 
ever, where  the  damages  suffered  are 
joint,  such,  for  instance,  as  fees  paid 
for  counsel.     See  infra,  note  i,  p.  743. 

Parties  Defendant  —  Charged  Jointly.  — 
Where  a  person  elects  to  sue  both  de- 
fendants jointly,  he  is  bound  to  declare 
against  them  jointly  in  each  count  of 
the  declaration.  McMullin  v.  Church, 
82  Va.  501. 

In  Dreux  v.  Domec,  r8  Cal.  83,  a 
complaint  which  averred  that  the  de- 
fendants Domec,  Leude  and  Carmel, 
contriving  and  maliciously  inlendingto 
injure  said  plaintiff  in  his  good  name 
and  reputation,  and  to  cause  him  to  be 
imprisoned,  etc.,  and  wholly  to  ruin 
him,  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause, 
indicted,  and  caused  and  procured  to 
be  indicted,  one  Charles  Leubobon,  and 
this  plaintiff,  for  an  assault  with  intent 
to  murder  said  Domec,  and  that  they 
also  prosecuted  said  indictment  in  the 
court  of  sessions,  where,  after  a  jury 
trial,  plaintiff  was  acquitted,  was  held 
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(a)  Arson. 


to  sufficiently  and  clearly  charge  the  de- 
fendants with  a  joint  act. 

Attorneys.  —  An  allegation  that  the 
defendants,  "without  having  any  rea- 
sonable or  probable  cause  for  so  doing, 
but  contriving  and  intending  to  im- 
prison, harass,  oppress  and  injure  the 
said  plaintiff,  falsely  and  maliciously, 
as  the  attorneys  and  solicitors  of  Jacob 
Alberts,  and  others  of  Baltimore,  in  the 
state  of  Maryland,  sued  and  prosecuted 
out  of  the  circuit  court,"  etc.,  a  writ  of 
ne  exeat  against  the  plaintiff,  and 
"contriving  and  intending  as  aforesaid, 
falsely  and  maliciously  caused  the  said 
plaintiff  to  be  arrested  under  and  by 
virtue  of  the  said  writ,"  etc.,  was  held 
to  sufficiently  charge  the  attorneys. 
Burnap  v.  Marsh,  13  111.  535. 

Corporation.  —  In  Indiana  Bicycle  Co. 
V.  Willis,  18  Ind.  App.  525,  an  objection* 
being  raised  that  the  complaint  should 
give  the  name  of  agent  or  employee, 
scope  of  his  authority,  and  in  what 
capacity  he  was  acting  at  the  time,  it 
was  held  that  "a  corporation  can  act 
only  through  an  officer  or  agent,  and 
when  a  corporation  is  charged  with 
having  done  an  act,  such  allegation 
will  be  held  to  mean  that  the  act  was 
done  by  an  officer  or  agent.  Appellant 
knew  what  officers  and  agents  it  had 
and  the  extent  of  the  authority  of  each, 
and  the  rule  has  long  been  established 
that  a  plaintiff  is  not  bound  to  plead 
facts  which  are  peculiarly  within  the 
knowledge  of  the  defendant."  And  in 
Feighner  v.  Delaney,  21  Ind.  App.  36,  the 
complaint  alleged  that  "  the  defendant 
William  Feighner  and  the  said  Peerless 
Stamping  and  Glass  Company,  by  its 
president,  William  Feighner,  and  its 
officers  and  agents,  at  the  instigation 
and  procurement  of  said  company, 
falsely  and  maliciously,  and  without 
probable  cause,  procured  the  plaintiff 
to  be  indicted,"  etc.  The  court  said: 
"  This,  we  think,  was  not  merely  an 
allegation  that  the  act  complained  of 
was  done  by  officers  and  agents,  but 
was  a  sufficient  charge  of  the  doing  of 
the  act  by  the  corporation;  and  it  was 
not  necessary  to  state  further  than  was 
done  the  names  of  the  officers  and 
agents,  or  their  relation  to  the  corpora- 
lion,  or  to  set  forth  particularly  the 
manner  in  which  the  defendants  pro- 
cured the  prosecution,  or  to  further 
show  that  the  corporation  authorized 
or  ratified  the  action  of  its  officers  and 


agents.  It  is  sufficient,  in  pleading,  to 
state  the  issuable  facts,  without  setting 
forth  the  evidence  by  which  they  are 
to  be  proved." 

But  a  petition  for  malicious  prosecu- 
tion against  a  corporation  which  alleged 
in  part  that  "  the  defendant,  on  the 
tenth  day  of  December,  187^,  did  by  one 
Nat.  Brown,  the  then  lawfully  consti- 
tuted and  legally  authorized  agent  of 
this  defendant,  acting  with  the  assent 
and  knowledge  and  under  and  in  ac- 
cordance with  the  instructions  of  this 
defendant,  go  before  one  B.  F.  Smith, 
he,  the  said  B.  F.  Smith,  being  then  a 
probate  judge  of  the  county  of  Adams 
of  the  state  of  Nebraska,  and  then  and 
there,  before  the  said  B.  F.  Smith,  pro- 
bate judge  as  aforesaid,  falsely,  mali- 
ciously and  without  any  reasonable  or 
probable  cause  whatever,  charge  the 
said  plaintiff  with  the  crime  of  bur- 
glary," was  held  insufficient  on  demur- 
rer for  failing  "  to  state  that  the  parties 
charged  were  acting  within  the  scope 
of  their  employment,  or  that  the  offense 
charged  was  committed  in  connection 
with  the  transaction  of  the  business  of 
the  corporation."  Miller  z/.  Burlington, 
etc.,  R.  Co.,  8  Neb.  219. 

A  declaration  which  alleges  that  the 
defendant  consulted  with,  advised  and 
procured  one  S.  Zirkel  to  go  before 
George  Moore,  a  justice  of  the  peace  in 
and  for  the  county  aforesaid,  and  then 
and  there  induced  the  said  S.  Zirkel 
falsely  and  maliciously  and  without 
any  probable  or  reasonable  cause  what- 
soever to  charge,  etc.,  shows  a  cause  of 
action  against  the  principal,  the  de- 
fendant. Such  a  procurement  is  action- 
able. Mowry  v.  Miller,  3  Leigh  (Va.) 
561. 

Instigated  by  Defendant.  —  That  prose- 
cution was  set  on  foot,  instigated  or 
procured  by  the  defendant  should  be 
alleged.  Womack  v.  Circle,  29  Gratt. 
(Va.)  192;  Jones  v.  Finch,  84  Va.  204. 

"  Allegations  in  a  declaration  that  the 
defendant  caused  and  procured  the 
plaintiff  to  be  indicted  and  that  he  did 
so  falsely  and  maliciously  and  without 
reasonable  or  probable  cause,  are  suf- 
ficient averments  that  the  defendant 
instituted  the  prosecution  and  that  his 
motive  therefor  was  malicious."  Apgar 
V.  Woolston,  43  N.  J.  L.  57. 

Allegation  of  Conapiraoy. —  A  complaint 
which  charges  that  defendant  wrong- 
fully, maliciously  and  without  probable 
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cause  did  the  several  things  therein 
charged,  to  plaintiff's  injury  and  dam- 
age, is  sufficient  to  authorize  the 
admission  of  evidence  to  show  that 
defendants  were  acting  in  concert  in 
bringing  about  the  alleged  injurious 
result  and  that  it  was  done  maliciously 
and  without  probable  cause,  "  The  al- 
legation of  conspiracy  in  a  civil  action 
agaiilst  several  for  a  tort  is  of  no  con- 
sequence so  far  as  respects  the  cause 
and  gmund  of  action,  unless  the  wrong 
complained  of  would  not  have  been 
actionable  at  all  but  for  the  unlawful 
combination  of  several  persons."  Jen- 
ner  v.  Carson,  iii  Ind.  522. 

Malice. — That  the  prosecution  was 
carried  on  maliciously  must  be  shown. 
McLeod  V.  McLeod,  73  Ala.  42;  Chris- 
man  V.  Carney,  33  Ark.  316;  HoUiday 
V,  Holliday,  123  Cal.  26;  Davis  v.  Pa- 
cific Telephone,  etc.,  Co.,  (Cal.  1899)  57 
Pac.  Rep.  764;  Rogers  v.  Tillman,  72 
Ga.  479;  Wilco.x  V.  McKenzie,  75  Ga. 
73;  Porter  v.  Johnson,  96  Ga.  145; 
Beckman  v.  Menge,  82  111.  App.  228; 
Comisky  v.  Breen,  7  111.  App.  369; 
Seeger  v.  Pfeifer,  35  Ind.  13;  McCul- 
lough  V.  Rice,  59  Ind.  580;  Walker  v. 
Pittman,  108  Ind.  341;  Helwig  v.  Beck- 
ner,  149  Ind.  131;  Center  z/.  Spring,  2 
Iowa  393;  Ritchey  v.  Davis,  11  Iowa 
124;  Malone  v.  Murphy,  2  Kan.  245; 
Marbourg  v.  Smith,  11  Kan.  554;  Car- 
rico  V.  Meldrum,  i  A.  K.  Marsh.  (Ky.) 
224;  Garrard  v.  Willet,  4  J.  J.  Marsh. 
<Kv.)  628;  UUman  v.  Abrams,  9  Bush 
(Ky.)  738;  Campbell  v.  Threlkeld,  2 
Dana  (Ky.)  425;  Cecil  v.  Clarke,  17 
Md.  508;  Medcalfe  v.  Brooklyn  L.  Ins. 
Co.,  45  Md.  198;  Johns  v.  Marsh,  52 
Md.  323;  Thelin  v.  Dorsey,  59  Md.  539; 
Lewin  v.  Uzuber,  65  Md.  341;  Johnson 
V.  Reed,  136  Mass.  421;  Wills  z/.  Noyes, 
12  Pick.  (Mass.)  324;  O'Neill  v.  John- 
son, 53  Minn.  439;  Casperson  v. 
Sproule,  39  Mo.  39;  Smith  v.  Davis,  3 
Mont.  109;  Minneapolis  Threshing 
Mach.  Co.  V,  Regier,  51  Neb.  402; 
Hagelund  v.  Murphy,  54  Neb.  545; 
Ricord  z*.  Central  Pac.  R.  Co.,  15  Nev. 
167;  Kline  v.  Hibbard,  80  Hun  (N.  Y.) 
50;  Cousins  V.  Swords,  14  N.  Y.  App. 
Div.  338;  Ely  V.  Davis,  11  r  N.  Car.  24; 
Glaze  V.  Whitley,  5  Oregon  165;  Cooper 
V.  Hart,  147  Pa.  St.  594;  Ritter  v. 
Ewing,  174  Pa.  St.  341;  Stoddard 
V.  Roland,  31  S.  Car.  342;  Kelton 
V.  Bevins,  Cooke  (Tenn.)90;  Herzog  v. 
Graham,  9  Lea  (Tenn.)  152;  Greer  v. 
Whitfield,  4  Lea  (Tenn.)  85;  Crescent 
City  Live  Stock  Co.  v.  Butchers'  Union 


Slaughter-House  Co.,  120  U.  S.  141; 
Johnston  v.  Meaghr,  14  Utah  426;  Bar- 
ron V.  Mason,  31  Vt.  189;  Hatjie  v. 
Hare,  68  Vt.  247;  Womack  v.  Circle,  29 
Gratt.  (Va.)  192;  Jones  v.  Finch,  84  Va. 
204;  Marshall  v.  Bussard,  Gilmer  (Va.) 
9;  Burkhart  v.  Jennings,  2  W.  Via.  242. 
But  a  complaint  which  alleges  that 
defendant  falsely,  maliciously,  and 
without  any  reasonable  or  probable 
cause  whatever,  filed  his  affidavit,  etc., 
is  sufficient,  without  alleging  that  the 
issuing  of  a  warrant  and  the  arrest,  etc., 
were  also  malicious  and  without  proba- 
ble cause.     Ruston  v.  Biddle,  43  Ind. 

515. 

Want  of  Probable  Cause —  Generally. — 
The  plaintiff  must  allege  want  of  proba- 
ble cause  for  the  prosecution.  Mc- 
Leod z/.  McLeod,  73  Ala.  42;  Lavender 
V.  Hudgens,  32  Ark.  763;  Chrisman  v. 
Carney,  33  Ark.  316;  Grant  v.  Moore, 
29  Cal.  644;  Holliday  v.  Holliday,  123 
Cal.  26;  Davis  v.  Pacific  Telephone, 
etc.,  Co.,  (Cal.  1899)  57  Pac.  Rep.  764; 
Gurley  v.  Tomkins,  17  Colo.  437;  Cook 
V.  Walker,  30  Ga.  519;  Rogers  v.  Till- 
man, 72  Ga.  479;  Wilcox  V.  McKenzie, 
75  Ga.  73;  Marable  v.  Mayer,  78  Ga. 
710;  Porter  v.  Johnson,  96  Ga.  145; 
Seamans  v.  Hoge,  105  Ga.  159;  Co- 
misky V.  Breen,  7  111.  App.  369;  Law- 
rence V.  Hagerman,  56  111.  68;  Seeger 
V.  Pfeifer,  35  Ind.  13;  McCuUough  v. 
Rice,  59  Ind.  580;  Walker  v.  Pittman, 
108  Ind.  341;  Helwig  v.  Beckner,  149 
Ind.  131;  Center  v.  Spring,  2  Iowa  393; 
Ritchey  v.  Davis,  11  Iowa  124;  Malone 
V.  Murphy,  2  Kan.  245;  Marbourg  v. 
Smith,  II  Kan.  554;  Carrico  v.  Meld- 
rum, I  A.  K.  Marsh.  (Ky.)  224;  Gar- 
rard V.  Willet,  4  J.  J.  Marsh.  (Ky.)  628; 
Campbell  v.  Threlkeld,  2  Dana  (Ky.) 
425;  Lohrfink  v.  Still,  10  Md.  530; 
Cecil  V.  Clarke,  17  Md.  508;  Medcalfe 
V.  Brooklyn  L.  Ins.  Co.,  45  Md.  198; 
Johns  V.  Marsh,  52  Md.  323;  Thelin  v. 
Dorsey,  59  Md.  539;  Lewin  v.  Uzuber, 
65  Md.  341;  Wills  V.  Noyes,  12  Pick. 
(Mass.)  324;  Cloon  v.  Gerry,  13  Gray 
(Mass.)  201;  Dennehey  v.  Woodsum, 
100  Mass.  195;  Good  v.  French,  115 
Mass.  201;  Johnson  v.  Reed,  136  Mass. 
421;  Casperson  v.  Sproule,  39  Mo.  39; 
Brady  v.  Ervin,  48  Mo.  533;  Smith 
V.  Davis,  3  Mont.  109;  Minneapolis 
Threshing  Mach.  Co.  v.  Regier,  51 
Neb.  402;  Hagelund  v.  Murphy,  54 
Neb.  545;  Levy  v.  Fargo,  i  Nev.  415; 
Ricord  v.  Central  Pac.  R.  Co.,  15  Nev. 
167;  Kline  v.  Hibbard,  80  Hun  (N.  Y.) 
50;  Palmer  v.  Palmer,  8  N.  Y.  App. 
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Div.  331;  Cousins  v.  Swords,  14  N.  Y. 
App.  Div.  338;  Ely  v.  Davis,  in  N. 
Car.  24;  Glaze  v.  Whitley,  5  Oregon 
165;  Mayer  v.  Waller,  64  Pa.  St.  283; 
Eberly  v.  Rupp,  90  Pa.  St.  259;  Cooper 
V.  Hart,  147  Pa.  St.  594;  Ritter  v.  Ewing, 
174  Pa.  St.  341;  Stoddard  v.  Roland,  31 
S.  Car.  342;  Herzog  v.  Graham,  9  Lea 
(Tenn.)  152;  Kelton  v.  Bevins,  Cooke 
(Tenn.)  90;  Greer  v.  Whitfield,  4  Lea 
(Tenn.)  85;  Turner  v.  Turner,  85  Tenn. 
387;  Griffin  v.  Chubb,  7  Tex.  603; 
Johnston  v.  Meaghr,  14  Utah  426; 
Barron  v.  Mason,  31  Vt.  189;  Marshall 
V.  Bussard,  Gilmer  (Va.)  9;  Womack 
V.  Circle,  29  Gratt.  (Va.)  192;  Jones  v. 
Finch,  84  Va.  204;  Lawrence  v.  Cleary, 
88  Wis.  473;  Wheeler  v.  Nesbitt,  24 
How.  (U.  S.)  544;  Crescent  City  Live 
Stock  Co.  V.  Butchers'  Union  Slaughter- 
House  Co.,  120  U.  S.  141;  Thompson 
V.  Gatlin,  58  Fed.  Rep.  534. 

And  failure  to  allege  want  of  proba- 
ble cause  is  not  cured  by  verdict. 
Gibson  v.  Waterhouse,  4  Me.  226. 
Even  though  the  declaration  alleges 
the  prosecution  to  be  falsely  and  ma- 
liciously carried  on.  Maddox  v.  Mc- 
Ginnis,  7  T.  B.  Mon.  (Ky.)  370.  But 
see  contra  to  the  effect  that  failure  to 
allege  is  cured  by  verdict.  Weinber- 
ger V.  Shelly,  6  W.  &  S.  (Pa.)  336. 

However,  a  complaint  which  alleges 
that  defendant  falsely,  maliciously,  and 
without  any  reasonable  or  probable 
cause  whatever,  filed  his  affidavit,  etc., 
is  sufficient,  without  alleging  that  the 
issuing  of  a  warrant  and  the  arrest, 
etc.,  were  also  malicious  and  without 
probable  cause.  Ruston  v.  Biddle,  43 
Ind. 515. 

How  Alleged.  —  Want  of  probable 
cause,  though  made  up  of  a  question 
of  fact  and  a  question  of  law,  is  like 
many  other  composite  facts  —  such,  for 
instance,  as  title  to  property  —  a  fact  for 
the  purpose  of  pleading,  and  may  be 
stated  directly.  O'Neill  z/.  Johnson,  53 
Minn.  439.  But  the  words  "  vviihoutany 
reasonable  or  probable  cause  "  are  not 


the  facts.     Benson   v.    Bacon,  99   Ind 
156. 

The  following  allegations  have  been 
held  to  be  not  synonymous  with  want 
of  probable  cause: 

Unjustly  and  unlawfully  done.  Cox 
V.  Taylor,  10  B.  Mon.  (Ky.)  17. 

That  charge  was  false.  Scotten  v. 
Longfellow,  40  Ind.  23;  Palmer  v. 
Palmer,  8  N.  Y.  App.  Div.  331;  Given 
V.  Webb.  7  Robt.  (N.  Y.)65. 

Averment  of  malice.  Palmer  v. 
Palmer,  8  N.  Y.  App.  Div.  331. 

Without  any  just  cause.  Ellis  v. 
Thilman,  3  Call  (Va.)  3. 

Without  any  legal  or  justifiable 
cause.  Young  t/.  Gregorie,  3  Call(Va.) 
446. 

False  and  malicious.  Kirtley  v. 
Deck,  2  Munf.  (Va.)  10. 

An  allegation  as  follows,  "  mali- 
ciously intending  to  injure  the  plaintiff, 
caused  to  be  made  a  false  and  malicious 
affidavit,"  does  not  include  an  averment 
of  want  of  probable  cause.  Given  v. 
Webb,  7  Robt.  (N.  Y.)  65. 

In  Spengler  v.  Davy,  15  Gratt.  (Va.) 
381,  "  unlawfully  and  without  good 
cause,"  was  held  not  to  be  synonymous 
with  "maliciously  and  without  proba- 
ble cause,"  but  such  defect  was  cured 
by  verdict.  See  also  Burkhart  v.  Jen- 
nings, 2  W.  Va.  242. 

If  a  conviction  be  shown  in  the  com- 
plaint or  declaration,  though  it  also  be 
shown  to  be  reversed  on  appeal,  there 
is  probable  cause  and  the  complaint  or 
declaration  does  not,  as  a  rule,  show  a 
cause  of  action.  Dennehey  7k  Wood- 
sum,  100  Mass.  195;  Phillips  v.  Kala- 
mazoo, 53  Mich.  33;  Griffis  v.  Sellars, 
2  Dev.  &  B.  L.  (19  N.  Car.)  492;  Giusti 
V.  Del  Papa,  19  R.  I.  338.  Nor  is  the 
complaint  aided  by  the  averment  that 
plaintiff  is  not  guilty  of  any  crime,  for 
the  existence  of  probable  cause  for  a 
criminal  prosecution  does  not  depend 
on  the  guilt  of  the  accused.  Blucher 
V,  Zonker,  19  Ind.  App.  615. 

But  where  it  appears  that  the  judge 


indispensable.     Language  may  be  usedN,  convicts  because  of  a  misapprehension 


having  the  same  meaning;  and  if  this 
necessary  averment  of  a  want  of  proba- 
ble cause  is  included  in  the  sense  of  the 
declaration,  it  should  be  held  sufficient. 
Spaids  V.  Barrett,  57  111.  289;  Burkett 
V.  Lanata,  15  La.  Ann.  337.  And  the 
facts  constituting  want  of  probable 
cause  need  not  be  alleged.  The  want 
of  probale  cause  is  a  fact  and  it  is 
always  sufficient  to  state  the  facts  with- 
out   pleading   evidence    which   proves 


of  law,  the  petition  does  not  show  proba- 
ble cause.  Thus  in  Nehrz/.  Dobbs,  47 
Neb.  863,  a  petition,  which  pleaded  a 
knowledge  by  the  defendant  at  the 
time  he  instituted  the  prosecution  of 
facts  which  in  law  discharged  the 
plaintiff  from  culpability,  and  suffi- 
ciently showed  that  the  conviction  in 
the  lower  court  was  due  to  a  misap- 
prehension of  law  and  not  to  a  con- 
sideration   of    evidence    justifying    a 
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conviction,  was  held  to  sufficiently  re- 
but the  presumption  of  probable  cause 
arising  from  the  first  conviction.  And 
judgment  against  plamtiff  is  not  so 
conclusive  in  any  event  that  its  effect 
cannot  be  obviated  by  an  allegation 
that  the  same  was  procured  by  fraud, 
collusion,  perjury  and  the  like.  Spring 
V.  Besore,  12  B.  Mon.  (Ky.)  551; 
Boigher  v.  Hough,  99  Mo.  183;  Burt  v. 
Pla:e.  4  Wend.  (N.  Y.)  591 ;  Lawrence 
■V.  Cieary,  88  Wis.  473.  And  failure  to 
allege  that  judgment  was  falsely  and 
maliciously  procured  is  cured  by  ver- 
dict. Memphis  Gayoso  Gas  Co.  v. 
Williamson,  9  Heisk.  (Tenn.)  314.  So, 
too,  a  declaration  which  alleges  that 
the  binding  over  and  indictment  were 
procured  by  undue  means  states  a 
cause  of  action.  Giusti  v,  Del  Papa, 
19  R.  I.  338. 

Arrest  Under  Process.  —  That  arrest 
was  under  process  must  be  shown. 
Williams  v.  Ivey,  37  Ala.  244;  Holly 
V.  Carson,  39  Ala.  345;  Davis  v.  Pacific 
Telephone,  etc.,  Co.,  (Cal.  1899)  57 
Pac.  Rep.  764. 

Offense  Charged  —  Name  of  Offense.  — 
"The  declaration  should  state  the  of- 
fense imputed  to  the  plaintiff  by  its 
technical  name  or  by  its  legal  descrip- 
tion." Turpin  v.  Remy,  3  Blackf. 
(Ind.)  210;  Bartlett  v.  Jennison,  6 
Blackf.  (Ind.)  295.  But  in  Long  v. 
Rogers,  17  Ala.  540,  it  was  held  that 
the  fact  that  a  declaration  merely  set  out 
the  facts  but  did  not  describe  the  ofifense 
for  which  the  party  was  prosecuted 
by  name,  nor  draw  the  legal  conclusion 
from  the  acts  of  the  prosecutor,  was 
not  material.  The  general  rule  of 
pleading  is  that  facts  only  are  to  be 
stated,  and  not  arguments  or  inferences 
or  matters  of  law. 

After  verdict  a  complaint  is  sufficient 
although  it  sets  forth  the  offense  with 
which  plaintiff  had  been  charged  by 
its  technical  name  of  "  perjury"  only. 
Thomas  v.  Hunter,  44  Ind.  477. 

Date  of  Offense.  —  The  particular  day 
upon  which  it  was  alleged  that  the  of- 
fense was  committed  is  not  material 
for  the  defendant's  defense,  and  where 
the  first  count  of  a  declaration  for  the 
malicious  prosecution  of  the  plaintiff 
upon  a  charge  of  felony  stated  the 
charge  to  have  been  that  the  offense  was 

committed  "on  the day  of ,  in 

the  year  1824,"  and  the  second  count, 
that  it  was  committed  "on  or  about 
May  2oth.  in  the  year  i8^.^,  last  afore- 
said," it  is  error  not  to  allow  in  evi- 


dence a  certified  copy  of  the  affidavit 
made  by  the  defendant  at  the  com- 
mencement of  the  prosecution,  which 
states  that  the  alleged  ofifense  was  com- 
mitted "on  or  about  May  i6th,  \%24" 
Richards  v.  Foulks,  3  Ohio  66. 

Substance  Set  Out.  —  It  was  held  in 
Hughes  V.  Ross,  1  Stew.  &  P.  (Ala.) 
258,  that  the  declaration  need  only  set 
out  the  substance  of  the  felony  charged 
in  the  affidavit.  The  affidavit  need  not 
be  recited  in  so  many  words.  See  also 
Dreux  v.  Domec,  18  Cal.  83;  Richards 
7'.  Foulks,  3  Ohio  66.  And  the  same 
rule  applies  to  the  charge  in  warrant. 
Armstrong  v.  Grogan,  5  Sneed  (Tenn.) 
io3.  That  prosecution  in  its  particulars 
should  be  alleged,  see  Womack  v.  Cir- 
cle, 29  Gratt.  (Va.)  192;  Jones  v.  Finch, 
84  Va.  204. 

And  if  there  is  a  variance  between  the 
felony  averred  in  the  declaration  and  the 
charge  made  in  the  affidavit,  it  is  fatal 
to  the  action.  Variance  in  an  immate- 
rial part,  however,  will  not  exclude 
evidence  of  the  affidavit  from  the  jury. 
Hughes  V.  Ross,  i  Stew.  &  P.  (Ala.) 
258;  Bennett!'.  Black,  i  Stew.  (Ala.) 494. 
For  examples  of  immaterial  variance 
see  the  following  cases,  to  wit:  Davis 
V.  Noake,  6  M.  &  S.  29;  Hughes  v.  Ross, 
I  Stew.  &  P.  (Ala.)  258;  Usher  v.  Whit- 
inger,  i  Blackf.  (Ind.)  250;  Galloway  v. 
Stewart,  49  Ind.  156;  Armstrong  v. 
Grogan,  5  Sneed  (Tenn.)  108. 

Falsity  of  Charge.  —  An  allegation  that 
charge  was  falsely  made  is  not  neces- 
sary.    Ziegler  v.  Powell,  54  Ind.  173. 

That  Charge  was  Under  Oath.  —  In  Con- 
duit V.  Dicken,  3  Blackf.  (Ind.)  216,  an 
objection  that  the  declaration  did  not 
aver  that  charge  of  perjury  had  been 
made  by  defendant  under  oath  was  not 
sustained.  The  court  said,  "  It  was 
necessary  to  prove  that  an  affidavit  had 
been  made,  but  it  was  not  necessary  to 
aver  it  in  the  declaration." 

Insufficiency  of  Criminal  Complaint. — 
An  action  for  malicious  prosecution 
may  be  maintained  if  the  proceedings 
are  malicious  and  unfounded  and  with- 
out probable  cause,  even  if  the  com- 
plaint fails  to  state  a  criminal  ofifense 
and  the  warrant  is  void.  Minneapolis 
Threshing  Mach.  Co.  v.  Regier,  51  Neb. 
402;  Beuthner  v.  Ellinger,  90  Wis.  439. 
See  further  Savil  v.  Roberts,  I  Salk. 
13;  Schattgen  v.  Holnback,  149  111.  646; 
Turpin  v.  Remy,  3  Blackf.  (Ind.)  210; 
Bell  V.  Keepers,  37  Kan.  b\;  Gibbs  v. 
Ames,  119  Mass.  60;  Potter  j'.  Gjertsen, 
37  Minn.  386. 
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And  if  defendant  states  falsely  facts 
which  do  not  constitute  the  crime 
charged,  but  such  charge  is  made  by 
reason  of  the  erroneous  legal  con- 
clusions of  district  attorney  and  grand 
jury,  the  plaintiff  is  entitled  to  an  action 
for  malicious  prosecution.  Dennis  v. 
Ryan,  65  N.  Y.  385.  It  seems,  how- 
ever, that  if  the  facts  stated  are  true, 
the  action  will  not  lie.  Dennis  v.  Ryan, 
65  N.  Y.  3S5. 

Jurisdiction  of  Original  Proceedings. —  It 
is  not  necessary  to  aver  or  prove  that  the 
court  in  which  the  proceedings  com- 
plained of  took  place  had  jurisdiction. 
Morris  v.  Scott,  21  Wend.  (N.  Y.)  281. 
See  also  Dennis  v.  Ryan,  65  N.  Y.  385. 
Shipman  v.  Fletcher,  20  D.  C.  245; 
Stone  V,  Stevens,  12  Conn.  219;  Findley 
V.  Bullock,  I  Blackf.  (Ind.)467,  in  which 
case  the  declaration  stated  that  the 
charge  was  made  before  '"John  Beggs, 
Esquire,  then  and  there  being  one  of 
the  Justices  assigned  to  keep  the  peace 
of,  in  and  for  the  county  aforesaid,  and 
also  to  hear  and  determine  divers 
felonies,  trespasses  and  other  misde- 
meanors," etc.  Defendant  assigned  as 
a  reason  why  judgment  should  be  re- 
versed that  justices  of  the  peace  have 
no  such  power  to  hear  and  determine 
divers  felonies,  trespasses  and  misde- 
meanors. But  it  was  held  that  it  was 
unnecessary  to  inquire  whether  or  not 
such  power  was  attached  to  the  oflSce 
of  the  justice  of  the  peace,  for  John 
Beggs  was  sufBciently  described  as  a 
justice  of  the  peace  without  those  ex- 
pressions, and  they  were  merely  sur- 
plusage. 

But  in  Whiting  v.  Johnson,  6  Gray 
(Mass.)  246,  the  court  said  that  the 
declaration  was  not  a  good  declaration 
for  malicious  prosecution,  because  it 
averred  the  institution  of  a  suit  in  a 
court  which  had  no  jurisdiction.  This 
case  was  referred  to  in  Gibbs  v.  Ames, 
119  Mass.  60,  and  was  held  to  mean 
want  of  jurisdiction  of  subject-matter 
and  not  want  of  jurisdiction  arising 
from  defect  of  process  by  which  plaintiff 
was  brought  before  court.  See  also 
Vinson  v.  Flynn,  64  Ark.  453. 

Term  When  Indictment  Found.  —  An 
averment  in  the  declaration  of  the  term 
at  which  the  indictment  was  given  out 
by  the  grand  jury  is  material,  and  a 
variance  from  the  record  will  be  fatal. 
Vandyke  v.  Dare,  i  Bailey  L.  (S.  Car.) 
65. 

Time  of  Service  of  Summons.  —^  Where 
a  declaration  alleged  that  summons  in 


former  prosecution  was  issued  on  the 
thirtieth  day  of  March  and  the  proof 
was  that  it  was  served  on  the  fifteenth 
of  that  month,  the  variance  was  held 
not  to  be  material.  The  time  of  service 
is  not  a  material  allegation.  Pang- 
burn  V.  Bull,  I  Wend.  (N.  Y.)  345. 

Termination  of  Prosecution. — Generally. 
— It  must  be  alleged,  as  a  general  rule, 
that  prosecution  is  terminated  in  favor 
of  plaintiff.  Whitworth  v.  Hall,  2  B.  & 
Ad.  695,  22  E.  C.  L.  173;  Fisher  I/.  Bris- 
tow,  I  Dougl.  215;  Holly  v.  Carson,  39 
Ala.  345;  Hibbingz/.  Hyde,  50  Cal.  206; 
Hyfield  v.  Bass  Furnace  Co.,  89  Ga. 
827;  Cook  V.  Walker,  30  Ga.  519;  Mc- 
Daniel  v.  Nelms,  96  Ga.  366;  Steel  v. 
Williams,  18  Ind.  161;  Grove  v.  Braden- 
burg,  7  Blackf.  (Ind.)  234;  Gorrell  v. 
Snow,  31  Ind.  215;  McCullough  v. 
Rice,  59  Ind.  580;  Stark  v.  Bindley,  152 
Ind.  182;  Cawker  City  State  Bank  v. 
Jennings,  89  Iowa  230;  Marbourg  v. 
Smith,  II  Kan.  554;  Wood  v.  Laycock, 
3  Mete.  (Ky.)  192;  Severance  v.  Judkins, 
73  Me.  376;  Everett  v.  Henderson,  146 
Mass.  89;  Wood  v.  Graves,  144  Mass. 
365;  Medcalfe  v.  Brooklyn  L.  Ins.  Co., 
45  Md.  198;  Johns  v.  Marsh,  52  Md. 
323;  Thelin  v.  Dorsey,  59  Md.  539; 
Minneapolis  Threshing  Machine  Co.  v. 
Regier,  51  Neb.  402;  Hagelundz/.  Mur- 
phy, 54  Neb.  545;  Hains  v.  Elwell,  3 
N.  J.  L.  411;  Apgar  v.  Woolston,  43 
N.  J.  L.  57;  Levser  v.  Field,  5  N.  Mex. 
356;  Gorton  z*.  De  Angelis,  6  Wend.  (N. 
Y.)  418;  Kline  v.  Hibbard,  80  Hun  (N. 
Y.)  50;  Hall  V.  Fisher,  20  Barb.  (N.  Y.) 
441 ;  Hewitt  v.  Wooten,  7  Jones  L.  (52 
N.  Car.)  182;  Nebenzahl  v.  Townsend, 
61  How.  Pr.  (N.  Y.  C.  PI.)  353;  Howell 
V.  Edwards,  8  Ired.  L.  (30  N.  Car.)  516; 
Hatch  V.  Cohen,  84  N.  Car.  602;  Fors- 
ter  V.  Orr,  17  Oregon  447;  Stoddard  v. 
Roland,  31  S.  Car.  342;  Hey  ward  v. 
Cuthberi,  4  McCord  L.  (S.  Car.)  354; 
Smith  V.  Shackleford,  i  Nott  &  M.  (S. 
Car.)  36;  Herzog  v.  Graham.  9  Lea 
(Tenn.)  152;  Woodworth  v.  Mills,  61 
Wis.  44;  Magmer  v.  Renk,  65  Wis.  364; 
King  V.  Johnston,  81  Wis.  578;  Law- 
rence z^.  Cleary,  88  Wis.  473;  Stewarts. 
Sonneborn,  98  U.  S.  187;  Crescent  City 
Live  Stock  Co.  v.  Butchers'  Union 
Slaughter-House  Co.,  120  U.  S.  141; 
Thompson  v.  Gatlin,  58  Fed.  Rep.  534; 
Whitten  v.  Bennett,  86  Fed.  Rep.  405. 
"  Either  by  alleging  that  defendant  was 
acquitted,  or  by  alleging  facts  showing 
a  legal  termination  of  the  prosecution 
complained  of,  in  favor  of  defendant, 
prior  to  the  commencement  of  the  ac- 
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tion."  Carpenter  v.  Nutter,  (Cal.  1899) 
59  Pac.  Rep.  301.  And  the  rule  is  not 
different  where  it  appears  that  the  in- 
dictment was  found  in  a  sister  state, 
however  it  might  be  held  if  it  appeared 
that  the  indictment  was  found  in  a  for- 
eign country.     Pratt  v.   Page,  18  Wis. 

337- 

But  an  exception  exists  where  a  con- 
viction is  procured  by  means  of  the 
fraud  or  perjury  of  the  complainant. 
Murphy  z/.  Ernst,  46  Neb.  i;  Nehr  v. 
Dobbs,  47  Neb.  863.  So  also  where  the 
prosecution  consists  in  the  obtention  of 
a  peace  warrant.  Hyde  v.  Greuch,  62 
Md.  577. 

How  Terminated.  — "  The  law  is  well 
settled  that  before  this  action  can  be 
maintained  the  prosecution  must  be  de- 
termined, and  how  it  was  determined 
the  plaintiff  must  show  in  his  declara- 
tion in  order  that  the  court  may  see 
that  it  is  really  ended."  Cole  v.  Hanks, 
3T.  B.  Mon.  (Ky.)2o8.  See  also  Spring 
V.  Besore,  12  B.  Mon.  (Ky.)  551;  Co- 
misky  v.  Breen,  7  111.  App.  369.  But 
in  Holliday  v.  Holliday,  123  Cal.  26, 
the  court  said  that  "  it  was  only  neces- 
sary to  allege  that  the  prosecution  had 
been  finally  determined,  and  not  the 
means  by  which  that  end  was  accom- 
plished." 

A  termination  may  be  sufficient 
though  there  be  no  acquittal.  Morgan 
V.  Hughes,  2  T.  R.  225;  Page  v.  Cush- 
ing,  38  Me.  523. 

The  averments  in  the  declaration 
as  to  the  particular  manner  in  which 
prosecution  was  terminated  must  be 
proved  as  alleged.  Comisky  v.  Breen, 
7  111.  App.  369.  Thus  a  declaration 
which  sets  out  the  information,  arrest 
and  the  entering  into  recognizance  and 
then  avers  that  the  plaintiff  was  "after- 
wards therefrom  [from  her  recogni- 
zance] freely  and  fully  discharged,  and 
that  the  prosecution  was  wholly  ended 
and  determined,"  is  not  sustained  by 
proof  of  acquittal  before  a  petit  jury. 
Law  V.  Franks,  Cheves  L.  (S.  Car.)  9. 
And  as  acquittal  is  technically  used  to 
express  acquittal  on  a  trial  before  a 
petit  jury,  an  averment  of  acquittal  is 
not  supported  by  proof  that  plaintiff 
was  discharged  on  return  of  ignoramus 
by  the  grand  jury  on  the  indictment. 
Hester  v.  Hagood,  3  Hill  L.  (S.  Car.) 
195- 

But  where  the  declaration  alleged 
that  the  prosecutor  "  neglected  to' bring 
the  same  [prosecution]  on  to  a  hearing 
or  trial,  and  the  said  plaintiff,  being  in- 


nocent of  said  supposed  offense,  was 
then  and  there  duly  discharged  out  of 
said  custody,  and  fully  acquitted  and 
discharged  of  the  said  supposed  of- 
fense; and  the  said  defendant  hath  not 
further  prosecuted  the  said  complaint, 
but  hath  deserted  and  abandoned  the 
same,  and  the  said  complaint  and 
prosecution  has  wholly  ended  and  de- 
termined," it  was  held  no  variance  to 
show  a  discontinuance  and  not  an  ac- 
quittal. Stanton  v.  Hart,  27  Mich.  539. 
And  it  is  not  material  for  the  plaintiff 
to  prove  the  exact  day  of  his  acquittal 
as  laid  in  the  declaration,  so  it  appears 
to  have  been  before  the  action  brought; 
and  therefore  a  variance  in  that  re- 
spect between  the  day  alleged  and  the 
day  stated  in  the  record  produced  to 
prove  the  acquittal  is  not  material,  the 
day  not  being  laid  in  declaration  as 
part  of  description  of  such  record  of 
acquittal.  Purcell  v.  Macnamara,  9 
East  157.  This  case  overrules  Pope  v, 
Foster,  4  T.  R.  590,  and  is  approved  in 
Phillips  V.  Shaw,  4  B.  &  Aid.  435,  6 
E.  C.  L.  549.  See  also  Mowry  v.  Mil- 
ler, 3  Leigh  (Va.)  561. 

"  No  Bill  "  by  Grand  Jury.  —  An 
averment  that  the  grand  jury  returned 
the  indictment  not  a  true  bill  and 
plaintiff  was  thereupon  discharged  is 
sufficient.  Cole  v.  Hanks,  3  T.  B. 
Mon.  (Ky.)  208.  See  also  Hess  v.  Ore- 
gon Baking  Co.,  31  Oregon  503.  So  it 
seems  is  an  allegation  that  grand 
jury  ignored  the  bill  of  indictment  or 
returned  thereon  "ignoramus."  Wein- 
berger V.  Shelly,  6  W.  &  S.  (Pa.)  336. 
And  in  Hower  v.  Lewton,  18  Fla.  328,. 
a  declaration  was  held  sufficient  which 
alleged  the  failure  of  the  grand  jury  to 
find  an  indictment  against  the  plaintiff 
and  the  discharge  of  the  accused  by  the 
judge  from  custody  and  his  sureties 
from  their  obligation  upon  the  bail 
bond.  But  in  Knott  v.  Sargent,  125 
Mass.  95,  it  was  held  that  the  mere  re- 
turn of  "no  bill"  by  the  grand  jury 
did  not  operate  as  a  legal  discharge,  as 
it  cannot  be  held  that  the  prosecution 
is  at  an  end  until  the  accused  has  been 
discharged  by  an  order  of  the  court. 
See,  however,  Morgan  y.  Hughes,  2 
T.  R.  225;  Graves  v.  Dawson,  130 
Mass.  78. 

A  declaration  is  sufficient  which  al- 
leges "that  the  defendant  falsely,  ma- 
liciously, and  without  any  reasonable 
or  probable  cause,  made  the  informa- 
tion, charging  the  plaintiff  with  the 
commission  of  perjury;   the  issuing  of 
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the  warrant,  the  arrest,  imprisonment 
and  enlargement  of  the  plaintiff,  on  his 
recognizance  to  appear  at  the  next 
Court  of  Sessions  lor  Pickens  district,  to 
answer  the  said  charge,"  and  then 
states,  "that  on  Xhe  gthoi  October,  i8j7, 
the  defendant  not  having  any  proof 
whereby  to  sustain  the  said  charge 
made  by  him  against  the  said  plaintiff, 
the  prosecution  for  the  supposed  offense 
aforesaid  failed,  and  the  said  plaintiff 
was  fully  and  freely  discharged  by  the 
said  court,  and  then,  as  now,  the  said 
prosecution  for  the  said  supposed  of- 
fence was,  and  is,  wholly  at  an  end," 
and  the  omission  to  state  the  fact 
specially  that  the  bill  of  indictment 
went  to  the  grand  jury,  and  that  they 
ignored  it,  is  immaterial,  for,  legally 
speaking,  until  the  grand  jury  find  the 
indictment,  it  is  as  if  none  had  existed. 
The  fact,  in  this  respect,  is  suflSciently 
stated  by  setting  out  that  "  the  defend- 
ant not  having  any  proof  whereby  to 
sustain  the  said  indictment,"  etc;  for 
the  "  No  bill"  by  the  grand  jury  is,  in 
fact,  saying  that  there  was  no  proof  to 
sustain  the  charge.  Sitton  v.  Farr, 
Rice  L.  (S.  Car.)  303. 

By  Entry  of  Nolle  Prosequi.  —  It  is 
decided  in  Graves  v.  Dawson,  130  Mass. 
78,  limiting  and  explaining  former 
Massachusetts  cases,  that  whether  a 
nolle  prosequi  is  or  is  not  such  a  ter- 
mination of  a  criminal  prosecution  as 
is  necessary  to  sustain  an  action  for 
malicious  prosecution  depends  upon 
the  other  facts.  And  an  allegation 
that  "  county  attorney  entered  on  the 
records  of  the  court  2l  nolle  prosequi  io 
said  indictment"  was  held  not  of  itself 
sufficient  in  Garing  v.  Fraser,  76  Me.  37. 

But  in  Douglas  v.  Allen,  56  Ohio  St. 
156,  an  allegation  was  held  to  show  a 
sufficient  termination  of  prosecution 
which  read  as  follows:  "At  the  Septem- 
ber term  of  said  court,  A.  D.  189J,  with- 
out the  consent  or  procurement  of  said 
plaintiff,  and  by  order  of  said  court,  at 
the  request  of  the  prosecuting  attorney, 
a  nolle  prosequi  was  entered  and  the 
said  action  was  dismissed,  and  the 
plaintiff  discharged;  and  said  prosecu- 
tion was  wholly  ended  and  deter- 
mined." It  should  be  noted,  however, 
that  a  statute  of  the  state  forbids  the 
entry  of  a  nolle  prosequi  in  any  case 
"  without  leave  of  the  court,  on  good 
cause  shown,  in  open  court."  And 
another  statute  expressly  limits  the 
time  within  which  prosecution  shall  be 
commenced  to  one  year  from  the  time 


the  offense  was  committed,  and  the 
record  in  the  case  showed  that  more 
than  that  period  had  elapsed  when  the 
plaintiff  commenced  his  action.  See 
also  Moulton  v.  Beecher,  8  Hun  (N.  Y.) 
100;  Whitten  v.  Bennett,.  86  Fed.  Rep. 
405. 

By  Dismissal  of  Complaint  or  Indict- 
ment:—  An  allegation  that  indictment 
was  subsequently  quashed  and  plain- 
tiff was  released  and  discharged  there- 
from shows  a  sufficient  termination. 
Hays  V.  Blizzard,  30  Ind.  457.  And  an 
allegation  that  "on  the  motion  and  re- 
quest of  the  defendant  made  in  per- 
son, such  aflSdavit  of  prosecution  and 
charges  were  dismissed  and  plaintiff 
was  not  required  to  go  to  trial  thereon, 
is  sufficient.  Clegg  v.  Waterbury,  88 
Ind.  21. 

After  Hearing.  —  A  statement  that 
the  alderman,  after  hearing,  announced 
that  the  charge  of  larceny  was  not  sus- 
tained and  that  the  plaintiff  was  pub- 
licly discharged  from  arrest  shows  a 
sufficient  termination.  Mentel  v.  Hip- 
pely,  165  Pa.  St.  558.  And  in  Secor  v. 
Babcock,  2  Johns.  (N.  Y.)  203,  a  suflS- 
cient  termination  was  shown  when  the 
complaint  alleged  that  plaintiff  was 
brought  before  a  justice,  who  upon  his 
examination  and  after  hearing  and 
considering  everything  that  could  be 
said  or  alleged  against  him  on  the 
complaint  of  the  defendant,  wholly  ac- 
quitted and  discharged  the  plaintiff 
from  the  said  supposed  crime. 

By  Trial  on  Merits.  — In  Peterson  v. 
Toner,  80  Mich.  350,  the  declaration 
alleged  in  part  that  "the  said  defend- 
ant, under  and  by  virtue  of  said  war- 
rant, afterwards,  to  wit,  on  the  igth  day 
of  November,  a.  d.  \Z88,  maliciously, 
wrongfully,  and  unjustly  caused  this 
deponent  and  procured  him,  said  plain- 
tiff, to  be  arrested  of  his  body,  and  to 
be  imprisoned,  kept,  and  detained  in 
prison  for  a  long  space  of  time,  to  wit, 
for  the  space  of  ten  days,  and  until  the 
said  William  Toner,  afterwards,  to  wit, 
on  thejo///  Ad^y  oi November,  A.  D.  i8<J<f. 
falsely  and  maliciously  caused  and 
procured  this  plaintiff  to  be  carried 
and  brought  in  custody  before  the  said 
Lewis  M.  Miller,  and  to  be  tried  by  a 
jury  duly  impaneled  in  the  court  of 
said  justice,  Lewis  M.  Miller;  which 
said  jury,  having  heard  and  considered 
the  evidence  against  this  plaintiff 
touching  and  concerning  the  said  sup- 
posed offense,  then  and  there,  to  wit, 
on  the  jo/A  day  of  November,  A.  D.  i%88y 
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adjudged  and  determined  that  this 
plaintiff  was  not  guilty  of  the  said  sup- 
posed offense,  and  then  and  there  ren- 
dered a  verdict  of  not  guilty;  and  then 
and  there  the  said  justice  caused  this 
deponent  to  be  discharged  out  of  cus- 
tody fully  acquitted  and  discharged  of 
the  said  supposed  offense." 

In  Siefke  v.  Siefke,  6  N.  Y.  App. 
Div.  472,  that  part  of  the  complaint 
which  alleged  termination  is  as  fol- 
lows: 

"  VI.  That  afterwards,  and  on  the 
2jd  day  of  May,  189J',  at  the  Second  Dis- 
trict Police  Court  in  said  city  of  New 
York,  an  examination  was  had  before 
the  said  Police  Justice  John  R.  Voorhis, 
on  the  said  charge  oi perjury  made  by 
the  defendant  herein,  as  aforesaid. 
That  the  plaintiff  and  the  defendant 
herein  were  present  at  and  took  part  in 
said  examination,  and  that  s&id  Police 
Justice  Join  R.  Voorhis,  at  the  conclu- 
sion thereof,  adjudged  the  defendant 
not  guilty  of  the  said  charge  of  perjury 
and  fully  acquitted  him  of  the  same, 
and  discharged  him. 

VII.  That  since  said  ^j^day  of  May, 
i^gj,  when  the  plaintiff  was  acquitted 
of  the  said  charge  and  discharged  as 
aforesaid,  the  defendant  has  not  further 
prosecuted  said  complaint,  but  has 
abandoned  the  same,  and  that  said  com- 
plaint and  charge  made  by  the  defend- 
ant against  the  plaintiff  as  aforesaid  is 
wholly  ended  and  determined  in  favor 
of  the  plaintiff  as  aforesaid."  It  was 
held  that  the  termination  of  the  prose- 
cution favorable  to  the  plaintiff  was 
sufficiently  alleged  in  the  sixth  sub- 
division, and  that  the  allegations  in 
the  seventh  subdivision  were  entirely 
unnecessary. 

Judgment  Not  Vacated,  etc.  —  It  is  not 
necessary,  after  alleging  the  giving  and 
entry  of  judgment,  to  allege  further 
that  it  was  in  full  force  and  effect,  and 
not  vacated,  set  aside,  reversed  or  ap- 
pealed from.  Such  allegations  are  not 
uncommon  where  a  judgment  is 
pleaded,  but  they  are  not  necessary. 
If  the  judgment  has  been  appealed 
from,  or  set  aside,  or  reversed,  or  is  for 
any  reason  no  longer  in  force,  the  alle- 
gation of  that  fact  comes  more  properly 
from  the  party  against  whom  it  is 
pleaded.  Carter  v.  Paige,  80  Cal. 
390. 

An  insufficient  averment  of  the  ter- 
mination of  prosecution,  or  an  omission 
to  aver  the  fact,  if  not  objected  to  by 
•demurrer,  is  cured  by  verdict.     Foster 


V.  Napier,  73  Ala.  595.  See  also  Wall 
V.  Toomey,  52  Conn.  35;  Weinberger  z/. 
Shelly,  6  W.  &  S.  (Pa.)  336.  Or  the 
allegation  may  be  supplied  by  the 
pleading  of  the  opposite  party.  Wall 
V.  Toomey,  52  Conn.  35. 

A  petition  which  alleged  "  that  since 
that  time  the  said  defendant  William 
Ketchum,  nor  the  said  defendant  G.  W. 
Gillespie,  have  not  further  prosecuted 
said  complaint,  but  have  abandoned 
the  same,"  was  held  not  to  show  ter- 
mination of  prosecution,  on  the  ground 
that  the  criminal  prosecution,  being 
under  the  control  of  the  county  attor- 
ney, may  be,  for  aught  that  appears, 
still  pending.  Gillespie  v.  Hudson,  11 
Kan.  163. 

A  complaint  which  alleged  that  the 
defendant  maliciously  and  without 
probable  cause  procured  the  plaintiff  to 
be  indicted  for  perjury  and  to  be  ar- 
rested and  imprisoned  on  that  charge; 
that  on  the  6th  of  November,  1858,  the 
assistant  district  attorney  wrote  and 
certified  on  the  indictment  thus:  "On 
the  papers  there  seems  to  have  been  no 
perjury  committed,  the  cross-examina- 
tion should  be  taken  with  the  com- 
plaint, and  the  case  is  frivolous.  It 
should  never  be  tried.  November  6th, 
185^."  •  (Signed  by  the  assislant  district 
attorney) — whereby  the  said  prosecu- 
tion and  all  proceedings  on  the  said  in- 
dictment were  and  are  completely  and 
finally  closed  and  ended,  was  held 
fatally  defective  for  failure  to  show  a 
sufficient  termination  of  prosecution, 
on  the  ground  that  nothing  had  been 
done  to  put  an  end  to  the  indictment 
found  against  the  plaintiff,  except  the 
indorsement  upon  it  by  the  assistant 
district  attorney  of  his  opinion,  which 
interposed  no  obstacle  to  bringing  the 
plaintiff  to  trial  upon  it.  Thomason  v. 
Demotte,  9  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
242,  18  How    Pr.  (N.  Y.)  529. 

An  averment,  that  the  examining 
justice  who,  when  first  acting  on  the 
complaint,  adjudged  the  ground  suf- 
ficient and  recognized  the  accused  to 
appear  at  court  to  answer  the  charge, 
afterward  changed  his  opinion,  refused 
to  return  the  recognizance,  gave  notice 
to  the  prosecutor,  and  discharged  the 
accused,  does  not  show  a  sufficient  ter- 
mination of  the  prosecution,  because 
after  a  justice,  acting  as  an  examining 
magistrate,  has  recognized  a  party,  he 
has  expended  his  entire  power  over  the 
case  and  can  no  more  interfere  with  it. 
Benjamin  v.  Garee,  Wright  (Ohio)  450. 
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Alleging  BamagM  —  Generally.  —  In 
Garrison  v.  Pearce,  3  E,  D.  Smith 
(N.  Y.)  255,  it  was  held  that  if  a  person 
is  kept  in  prison  for  any  period,  how- 
ever short,  without  probable  cause,  the 
law  presumes  that  he  sustains  damages 
and  special  damage  need  not  be  averred. 

Exemplary  Damages.  —  In  Missouri, 
at  present,  by  reason  of  a  statute,  there 
must  be  a  separate  statement  of  actual 
and  exemplary  damages.  Hilbraut  v. 
Donaldson,  69  Mo.  App.  92. 

Special  Damages.  —  In  addition  to  the 
ordinary  damages  recoverable,  it  is 
competent  and  proper  to  allege,  and  to 
establish  upon  proof,  special  damages. 
Smith  V.  Davis,  3  Mont.  109.  But  if 
plaintiff  desires  to  recover  special  dam- 
ages he  must  set  forth  the  cause  which 
produced  them  with  particularity,  in 
order  that  defendants  may  know  with 
certainty  what  they  have  to  meet. 
Home  V.  Sullivan.  83  111.  30;  Oldfather 
V.  Zent,  14  Ind.  App.  89;  Stanfield  v. 
Phillips,  78  Pa.  St.  73. 

In  Plath  V.  Braunsdorff ,  40  Wis.  107, 
that  part  of  the  complaint  which  al- 
leged special  damages  was  as  follows: 
"That  at  the  time  of  the  arrest  and 
examination  aforesaid,  the  said  Rosina 
Flaig  was  of  sound  mind,  and  physic- 
ally strong  and  healthy;  that  in  conse- 
quence of  the  arrest  and  examination 
aforesaid,  the  said  Rosina  Flaig  is  not 
only  greatly  damaged  in  her  good 
name,  fame  and  credit,  but  her  reason 
is  dethroned,  and  her  physical  system 
is  greatly  injured,  and  her  health  per- 
manently impaired,  to  her  damage 
five  thousand  dollars;  that  for  several 
months  last  past  she  has  been  confined 
as  an  insane  person  in  the  Northern 
Hospital  for  the  Insane,  near  Oshkosh, 
in  this  state,  for  treatment  under  the 
rules  and  regulations  of  said  hospital 
for  the  treatment  and  care  of  insane 
persons."  It  was  held  that  it  was  proper 
for  the  jury  to  find  under  the  testimony 
"that  the  criminal  prosecution  com- 
plained of  greatly  injured  Rosina's 
health  and  rendered  her  insane,  be- 
sides creating  a  predisposition  to  men- 
tal aberration."  And  in  Slater  v. 
Kimbro,  91  Ga.  217,  where  the  mali- 
cious prosecution  consisted  in  suing 
out  a  dispossessory  warrant  against 
plaintiff,  defendant's  tenant,  who  used 
the  premises  as  a  boarding-house,  an 
allegation  that  she  suffered  great  dam- 
age to  her  business  in  the  loss  of 
boarders  was  held  good  as  an  allega- 
tion of  special  damages. 


But  a  demurrer  was  sustained  to  a 
petition  which  alleged  that  because  of 
the  findings  of  the  indictment  the  wife 
of  plaintiff  became  "sick,  nervous,  in- 
sane and  utterly  helpless,"  and  by 
reason  thereof  he  seeks  to  recover  cer- 
tain special  damages,  on  the  ground 
that  such  damages  were  too  remote. 
Hampton  v.  Jones,  58  Iowa  317. 

The  declaration  in  Lawrence  v.  Ha- 
german,  56  111.  68,  alleged  "that  the 
said  plaintiff,  in  order  to  get  posses- 
sion of  said  goods,  or  the  proceeds  ©f 
the  same,  was  forced  and  obliged  to 
pay  out  a  large  sum  of  money,  to  wit, 
the  sum  of  %i,2oo,  in  attorney's  fees 
and  costs,  and  charges  and  other  ex- 
penses in  the  litigation  which  said  de- 
fendants forced  upon  said  plaintiff  in 
the  said  court  and  in  the  supreme  court 
of  the  State  of  Illinois,  and  the  said 
plaintiff  has  been  and  is  by  means  of 
the  premises  greatly  injured  and  dam- 
nified in  his  credit  and  circumstances. 
*  *  *  And  plaintiff  says,  that  by 
means  of  the  premises  aforesaid,  and 
the  wrongful  and  injurious  acts  of  the 
said  defendants  toward  him,  his  busi- 
ness aforementioned  was  broken  up 
and  destroyed,  and  the  profits  that 
would  have  otherwise  accrued  to  said 
plaintiff  from  the  prosecution  of  and 
conducting  of  said  business  were  wholly 
lost,  and  the  profits  that  would  other- 
wise have  accrued  to  said  plaintiff" 
from  the  sale  of  said  property  of  plain- 
tiff, so  seized  and  attached  as  afore- 
said, was  wholly  lost  to  said  plaintiff, 
and  the  said  property  so  attached  as 
aforesaid  by  means  of  the  premises  was 
greatly  depreciated  in  value,  and  in 
order  that  the  same  might  not  be  ren- 
dered totally  valueless,  the  plaintiff 
was  forced  and  obliged  to  consent  to  a 
sale  of  said  property  by  the  sheriff  at  a 
rate  and  price  greatly  below  the  real 
value  of  said  hogs,  and  that  such  sale 
was  attended  with  great  expense  which 
was  taken  from  the  proceeds  of  such 
sale  and  the  balance  of  the  proceeds 
detained  and  kept  in  possession  by  the 
sheriff  of  said  county.  And  the  plain- 
tiff says,  that  by  reason  of  the  premises 
aforesaid,  he  lost  a  large  amount  of 
money,  to  wit,  the  sum  of  %i,ooo,  on 
the  sale  of  said  hogs.  And  he  further 
says,  that  by  reason  of  the  wrongful 
and  injurious  acts  of  the  defendant 
aforesaid,  he  was  unable  to  meet  his 
engagements  or  conduct  his  business, 
whereby  he  was  greatly  injured  in  his 
credit  and   circumstances  and  reputa-- 
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tion.  And  he  states  that  by  reason  of 
such  injurious  acts  by  said  defendants 
aforesaid,  his  business  was  broken  up 
and  his  means  of  obtaining  a  liveli- 
hood taken  away.  And  by  means  of 
the  false  and  malicious  averments  in 
the  said  affidavit  of  said  Lawrence^  and 
upon  which  said  w^rit  of  attachment 
was  founded,  his  business  reputation 
and  credit  were  greatly  injured,  to  wit, 
at  the  county  of  Cook  aforesaid,  to  the 
damage  of  said  plaintiff  of  %b,ooo." 

In  Dietz  v.  Leber,  33  N.  Y.  App.  Div. 
563,  a  complaint  alleged  "  that  the  facts 
of  this  plaintiff  being  so  prosecuted  and 
arrested,  and  of  his  being  charged  by 
the  defendants  and  through  their  pro- 
curement with  having  been  guilty  of 
^raud,  false  and  fraudulent  representa- 
tions were  extensively  published  in 
public  newspapers  through  the  procure- 
ment of  defendants,  as  plaintiff  believes, 
and  with  malicious  intent  to  injure 
plaintiff's  good  name  and  fame  in  the 
community  and  among  plaintiff's  cus- 
tomers, clients  and  connections  in  the 
drug  importing  and  jobbing  business." 
The  defendant  demanded  a  bill  of  par- 
ticulars as  to  the  "  names  of  the  news- 
papers in  which,  and  the  dates  upon 
which,  it  is  claimed  that  it  was  exten- 
sively published  through  the  procure- 
ment of  the  defendants."  It  was  held 
that  this  motion  should  have  been  al- 
lowed. And  in  the  same  case  the  com- 
plaint alleged  in  part  "that  in  conse- 
quence of  his  arrest  and  imprisonment 
and  of  the  malicious  prosecution  so  in- 
stituted by  defendants,  many  persons, 
hearing  of  said  prosecution  and  of 
plaintiff's  arrest,  and  supposing  the 
plaintiff  to  have  been  guilty  of  fraud, 
false  and  fraudulent  representations, 
have  refused  to  do  business  with  plain- 
tiff or  to  trade  with  him  in  and  about 
the  said  business,  and  his  credit  and 
good  name  have  been  greatly  injured, 
to  his  damage  twenty-five  thousand  dol- 
lars." The  defendant  demanded  a  bill 
of  particulars  as  to  "  the  names  of  the 
persons  who  are  claimed  to  have  re- 
fused to  do  business  with  the  plaintiff 
or  trade  with  him  by  reason  of  the  al- 
leged prosecution  and  arrest."  It  was 
held  that  his  demand  should  have  been 
allowed. 

Copy  of  Proceedings.  —  Copy  of  indict- 
ment or  other  proceedings  need  not  be 
attached  or  made  a  part  of  petition,  and 
if  it  be  done  it  can  have  no  greater  ef- 
fect than  introducing  it  in  evidence. 
Fishery.  Hamilton,  49  Ind.  341;  Hamp- 


ton V.  Jones,  58  Iowa  317.  See  also 
Bernard  v.  Cafferty,  11  Gray  (Mass.)  10. 
Precedents.  —  For  other  complaints, 
declarations  or  petitions  set  out  in  full 
or  in  part  see  the  following  cases,  to  wit: 
Lavender  v.  Hudgens,  32  Ark.  763; 
Sharp  V.  Miller,  54  Cal.  329;  Eastin  v. 
Stockton  Bank,  66  Cal.  123;  F^nith  v. 
Liverpool,  etc.,  Ins.  Co.,  107  Cal.  432; 
Goodrich  v.  Warner,  21  Conn.  432; 
Clinton  v,  Hopkins,  2  Root  (Conn.) 
225;  Whitehall  v.  Smith,  24  111.  179; 
Gilbert  v.  Emmons,  42  111.  143;  Walker 
V.  Martin,  43  111.  508;  Collins  v.  Hayte, 
50  111.  337;  Bell  V.  Mallory,  61  111.  167; 
Harpham  v.  Whitney,  77  111.  32;  Roths- 
child V.  Meyer.  18  111.  App.  284;  Baum- 
gartner  v.  Hoeft,  64  111.  App.  449; 
Schenckz/.  Butsch,  32  Ind.  339;  Haysi/. 
Blizzard,  30  Ind.  457;  Lockenour  v. 
Sides,  57  Ind.  360;  Ruston  v.  Biddle,  43 
Ind.  515;  Scotten  v.  Longfellow,  40  Ind. 
23;  Trogden  v.  Deckard.  45  Ind.  572; 
Ziegler  v.  Powell,  54  Ind.  173;  Graeter 
V.  Williams,  55  Ind.  461;  McCarthy  v. 
Kitchen,  59  Ind.  500;  McCullough 
V.  Rice.  59  Ind.  580;  Schoonover  v. 
Reed,  66  Ind.  598;  Uppinghouse  v. 
Mundel,  103  Ind.  238;  Whitefordi/.  Hen- 
thorn,  10  Ind.  App.  97;  Indiana  Bicycle 
Co.  V.  Willis,  18  Ind.  App.  525;  Holden 
V.  Merritt,  92  Iowa  707;  Ullman  v. 
Abrams,  9  Bush  (Ky.)  738;  Hays  v. 
Younglove,  7  B.  Mon.  (Ky.)  545;  Arm- 
strong V.  Vicksburg,  etc.,  R.  Co.,  46 
La.  Ann.  1448;  Brown  v.  Vittur,  47  La. 
Ann.  607;  Garing  v.  Eraser,  76  Me.  37; 
Wilder  v.  Holden,  24  Pick.  (Mass.)  8; 
Kidder  z'.  Parkhurst,  3  Allen  (Mass.) 
393;  Gibbs  V.  Ames,  119  Mass.  60; 
Knott  V.  Sargent,  125  Mass.  95;  Graves 
V.  Dawson,  130  Mass.  78;  Donnelly  z'. 
Doggett,  145  Mass.  314;  Call  v.  Hayes, 
169  Mass.  586;  Brand  v.  Hinchman,  68 
Mich.  590;  Miller  v.  Brown,  3  Mo.  127; 
Kennedy  v.  Holladay,  25  Mo.  App. 
503;  Mills  V.  McCoy,  4  Cow.  (N.  Y.)  406; 
Reno  V.  Pinder,  24  Barb.  (N.  Y.)  423; 
Von  Latham  v.  Libby,  38  Barb.  (N.  Y.) 
339;  Hull  V.  Vreeland,  42  Barb.  (N.  Y.) 
543;  Besson  v.  Southard,  10  N.  Y.  236; 
Thaule  v.  Krekeler,  81  N.  Y.  428;  Neil 
V.  Thorn,  88  N.  Y.  270;  Rothschild 
V.  Whitman,  132  N.  Y.  472;  Ingram  v. 
Root,  51  Hun  (N.  Y.)  238;  Tomlinson  v. 
Warner,  9  Ohio  104;  Ash  v.  Marlow,  20 
Ohio  119;  Tiiton  v.  Morgaridge,  12  Ohio 
St.  98;  Munns  v.  Dupont,  2  Browne 
(Pa.)  42,  app.;  Graham  v.  Noble.  13 
S.  &  R.  (Pa  )  232;  Travis  v.  Smith,  i 
Pa.  St.  234;  Beach  v.  Wheeler,  30  Pa. 
St.  69;  Stanfield  v.  Phillips,  78  Pa.  St. 
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Form  No.  13404.' 

{Commencing  as  in  Form  No.  69J^..)  For  that  the  defendant,  on 
the  nineteenth  day  oi  May,  i876,  falsely  and  maliciously,  and  without 
probable  cause,  indicted  and  caused  to  be  indicted  the  plaintiff  in  the 
Circuit  Court  of  Lauderdale  county,  for  the  crime  of  arson  in  setting 
fire  to,  and  burning  in  the  night-time,  a  hotel,  the  property  of  the 
defendant,  and  that  the  defendant,  without  any  probable  cause,  prose- 
cuted and  caused  to  be  prosecuted  the  indictment  against  him  in 
said  court,  but  that  he  has  been  fully  acquitted  of  the  accusation  and 
discharged  therefrom,  as  will  more  fully  appear  by  the  records  of 
the  court;  that  he  expended  money  in  defense  and  has  been  driven 
from  business,  ostracized  in  society  and  otherwise  injured,  to  plain- 
tiff's damage  {concluding  as  in  Form  No.  69 J^). 


(b)  Assault.^ 

Form  No.  13405. 

(Precedent  in  Wagner  v.  Aultman,  2  111.  App.  148.)* 

\(Commencing  as  in  Form  No.  6939y\^  falsely,  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  went  and  appeared  before  one 
Robert  Gibons,  a  justice  of  the  peace,  and  then  and  there  charged  him. 


73;  Grohmann  v.  Kirschman,  168  Pa. 
St.  189;  Kendrlck  v.  Cypert,  10  Humph. 
(Tenn.)  291;  Wright  z'.  Ascheim,  5  Utah 
480;  Vinal  V.  Core,  18  W.  Va.  i;  Sisk  v. 
Hurst,  I  W.  Va.  53;  Burkhart  v.  Jen- 
nings, 2  W.  Va.  242;  Tavenner  v.  More- 
head,  41  W.  Va.  116;  Castro  v.  De 
Uriarte,  12  Fed.  Rep.  250;  Wiggin  v. 
Coffin,  29  Fed.  Cas.  No.  17,624,  3  Story 
(U.  S.)  I. 

1.  This  form  is  in  substance  the  third 
count  of  the  declaration  in  Williams  v. 
Planters'  Ins.  Co.,  57  Miss.  759,  in 
which  case  the  declaration  was  held 
good  on  demurrer. 

See,  generally,  supra,  note  2,  p.  713. 

2.  Precedent.  —  In  Baumgartner  v. 
Hoeft,  64  111.  App.  449,  the  declaration 
alleged  in  part  that  the  defendants,  at 
a  certain  time  and  place,  "  falsely  and 
maliciously  and  without  any  reason- 
able or  probable  cause  whatsoever,  con- 
spired with  one  Clara  Bornwasser  and 
induced  and  coerced  and  compelled  the 
said  Clara  Bornwasser^  who  was  a  ser- 
vant of  the  defendants  and  under  their 
control,  to  charge  the  plaintifif,  Anna 
Baumgartner,  with  having  committed 
certain  ofifenses  punishable  by  law,  to 
wit,  an  assault  and  battery,  and  making 
threats.  Yet  the  defendants,  well  know- 
ing the  premises,  but  contriving  and 
maliciously  intending  to  injure  the 
plaintiff  in  her  aforesaid  good  name, 
fame  and  credit,  and  to  bring  her  into 


public  scandal,  infamy  and  disgrace 
and  to  cause  the  plaintiff  to  be  im- 
prisoned for  a  long  space  of  time,  and 
thereby  to  impoverish  and  ruin  her,  on 
the  day  aforesaid,  in  Chicago,  in  the 
county  and  State  aforesaid,  induced, 
coerced  and  compelled  the  said  Clara 
Bornwasser  to  appear  before  one  Max 
Eberhardt,  then  and  there  being  one  of 
the  justices  of  the  peace  in  and  for  said 
county  aforesaid,  falsely  and  malici- 
ously and  without  any  reasonable  or 
probable  cause  whatsoever,  charge  the 
plaintiff  with  having  committed  the 
crimes  of  assault  and  battery  and  mak- 
ing threats,  and  upon  such  charges  the 
defendants  falsely  and  maliciously  and 
without  any  reasonable  or  probable 
cause  whatsoever  as  aforesaid,  caused 
and  procured  the  said  Max  Eberhardt, 
so  being  such  justice  as  aforesaid,  to 
make  and  grant  his  certain  warranty 
under  his  hand  for  the  apprehending 
and  taking  of  the  plaintiff." 

3.  This  was  the  first  count  of  a  dec- 
laration which  contained  a  second 
count  substantially  like  it.  No  objec- 
tion was  taken  to  the  form  of  the 
declaration,  but  on  the  evidence  the 
appellate  court  held  that  defendant  had 
shown  probable  cause. 

See,  generally,  supra,  note  2,  p.  713. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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the  plaintiff,  with  having  unlawfully  assaulted  and  beat  one  Augusta 
Walter  with  a  lantern,  which,  as  used  by  the  said  Aultman,  was  a 
deadly  instrument,  with  the  intent  her  the  said  Walter  to  kill  and 
murder.  That  warrant  was  issued,  plaintiff  was  arrested,  and  subse- 
quently tried  and  acquitted  of  such  offense,  [to  the  damage  (conclud- 
ing as  in  Form  No.  6939).y 

(r)  Attempt. 

aa.  To  Bribe. 

Form  No.   i  3406. 

(Precedent  in  Womack  v.  Circle,  29  Gratt.  (Va.)  194.)' 

[(Commencing  as  in  Form  No.  6951.)  For  this,  to  wit,  that  the 
defendant]^  on  the  day  and  year  first  aforesaid,  did  unlawfully  and 
maliciously,  and  without  any  reasonable  and  probable  cause,  make 
complaint  before  a  justice  of  said  county  that  the  plaintiff  and  Charles 
S.  Circle  (meaning  the  plaintiff's  said  brother)  did,  on  or  about  the 

day  of ,  1 875,  attempt  to  \)r\\it  Hannah  ^r^// (meaning 

a  certain  negro  woman)  to  burn  the  wheat  then  stacked  on  the 
defendant's  farm,  and  that  by  reason  thereof  the  defendant  feared, 
and  had  good  cause  to  fear,  that  the  plaintiff  and  the  said  Charles 
Circle  and  the  said  Hannah  Scott  would  do  the  defendant  some  grievous 
bodily  harm,  or  would  burn  the  defendant's  wheat,  then  stacked  on 
the  said  farm;  and  did  cause  the  said  justice  to  issue  a  warrant  for 
the  arrest  of  the  plaintiff;  and  did  cause  the  plaintiff  to  be  arrested, 
and  taken  before  the  said  justice  and  to  be  prosecuted  on  and  con- 
victed of  such  charge,  and  to  be  required  on  the  pain  of  imprison- 
ment, to  execute  her  bond,  with  security  in  the  penalty  of  ^00, 
conditioned  to  keep  the  peace  towards  all  of  the  citizens  of  this  com- 
monwealth, and  especially  toward  the  defendant;  and,  in  order  to 
prevent  herself  from  such  imprisonment,  she  (the  plaintiff)  did  exe- 
cute such  bond;  but  the  plaintiff  avers  that  the  conviction  of  herself 
of  such  charge  was  afterwards,  to-wit:  on  the  IJflh  day  of  August, 
1 876,  in  the  county  court  of  said  county,  in  due  form  of  law,  upon  her 
appeal  against  the  same,  reversed,  and  that  the  said  complaint  was 
then  dismissed,  and  that  the  said  bond  was  then  quashed;  and  that 
the  prosecution  has  long  since  ended  and  been  determined,  [and  the 
plaintiff  says  by  means  of  the  premises  and  of  the  said  grievances 
the  plaintiff  has  been  damaged  in  the  amount  of  ten  thousand  dollars, 
and  therefore  she  brings  her  suit. 

Jeremiah  Mason,  p.  q.]^ 

1.  The  matter  enclosed  by  and  to  be  probable  cause  and  therefore  that  the 
supplied  within  []  will  not  be  found  in  count  showed  no  sufficient  cause  of 
the  reported  case.  action.     This  question,  as  to  whether  a 

2.  This  is  but  one  count  of  plaintiff's  complaint,  which  shows  a  conviction, 
declaration.  It  was  urged  on  demur-  is  defective  on  the  ground  that  it  shows 
rer,  as  an  objection  to  this  count,  that  probable  cause,  is  discussed  by  the 
although  want  of  probable  cause  was  court  in  Jones  v.  Finch,  84  Va.  204,  as 
alleged,  yet  the  judgment  of  the  justice  follows:  "In  Womack  v.  Circle,  29 
of  the  peace  therein  referred  to,  not-  Gratt.  (Va.)  192,  the  plaintiff  had  been 
withstanding  it  was  reversed  and  arrested  on  a  charge  of  attempting  to 
annulled,    showed    the    existence    of  bribe  a  person  to  commit  a  crime  pre- 
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bb.  To  Shoot. 

Form  No.  13407. 

(Precedent  in  Palmer  v.  Palmer,  8  N.  Y.  App.  Div.  333.)' 

\{Commencing  as  in  Form  No.  592&)  on  the  eleventh  day  oi  July, 
iS96,  the  defendant]^  wrongfully  and  maliciously  [and  without  prob- 
able cause]^  went  before  R.  IV.  Stedman,  a  justice  of  the  peace  of  the 
town  of  Lee.,  and  made  an  information  and  complaint  before  said 
justice,  charging  said  plaintiff  with  an  attempt  to  shoot  the  said 
defendant,  and  wrongfully  and  maliciously  procured  the  said  justice 
to  issue  a  warrant  for  the  arrest  of  this  plaintiff,  and  caused  the  same 
to  be  put  into  the  hands  of  an  officer,  who  arrested  and  took  into  his 
custody  this  plaintiff,  and  took  her  from  her  residence  and  home  at 
the  town  of  Annsville  to  the  town  of  Lee\  and  after  she  was  brought 
before  said  justice  of  the  peace,  the  said  defendant  wrongfully  and 
maliciously  [and  without  probable  cause]^  went  before  said  justice 
and  procured  counsel  to  prosecute  this  plaintiff.  That  plaintiff  was 
compelled  to  undergo  public  trial  upon  said  charge  and  before  said 
justice  of  the  peace;  and  after  the  said  prosecution  had  rested,  and 
after  the  said  justice  had  heard  the  evidence  offered  upon  the  trial  and 
hearing  before  him,  this  plaintiff  was  discharged  and  found  not  guilty 
of  the  crime  and  charge  alleged  in  information  made  by  said  defendant 
[andtheprosecution  was  wholly  determined]. 2  *  *  *  Plaintiff  further 
alleges  and  says,  that  the  said  charge  was  wrongfully  and  maliciously 
[and  without  probable  cause]^  made  by  the  defendant,  and  the  said 
arrest  and  imprisonment  was  maliciously  and  wrongfully  [and  without 
probable  cause] ^  made;  and  the  arrest,  committal  and  detention  were 
malicious  [and  without  probable  cause]^on  the  part  of  the  defendant. 

[Wherefore  {concluding  as  in  Form  No.  5936).]^ 

f erred   by  the  defendant.     The  justice  is  only /rma /a<-?V  evidence  of  probable 

found    that  there  vfas   probable   cause  cause  for  the  prosecution." 

for  the  charge,  and  bound  the  plaintiff  See,  generally,  supra,  note  2,  p.  713. 

over ,  to    keep    the    peace,    etc.     This  1.   When  this  case  was  opened  to  the 

judgment  was  reversed,  on  appeal,  by  jury,  the  defendant  asked  the  court  to 

the  county  court.     All  this  was  set  out  dismiss  the  complaint,  because  it  did 

in  the  declaration.     The  defendant  de-  not  allege  that  the  malicious  prosecu- 

murred  on  the  ground   that  the  judg-  tion  was  without  probable  cause.     This 

ment  of   the   justice,  though    reversed  motion  was  denied.     There  was  a  ver- 

and  annulled,  was  conclusive  evidence  diet  for  the   plaintiff  and  upon  appeal 

of   probable  cause.     The  circuit  court  the  appellate   division   held    that  they 

overruled    the    demurrer.      The    case  "  ought  not  to  allow  an  amendment  to 

came   to  this  court  on  a  writ  of  error,  conform    the   pleadings    to   the  proofs 

and   the  court   being   equally  divided,  given,  or  in  such  wise  as  to  incorporate 

the    decision    of  the   court    below    was  into  it  the  essential  allegation   of  want 

virtually  affirmed.     But  on  the  second  of  probable  cause,"  and  concluded  that 

coming  of  the  cause  to  this  court,  that  the  order  of  the  court  below,  refusing  a 

decision    was    reversed,    Staples    and  new   trial   and    the   judgment  entered 

Burks,   JJ.,  dissenting.     See  Womack  upon  the  verdict  should   be   reversed. 

v.    Circle,    32    Gratt.    (Va.)    324.     But  The  complaint  as   set  out  here  meets 

later,  in  Blanks  v.  Robinson,  reported  the  objection  of  the  court, 

in  Va.   L.   J.    1886,  ,p.    398,   this  court  See,    generally,    supra,    note    2,    p. 

overruled  the  decision  of  the   majority  713. 

in    the  latter   case,  and   sustained   the  2.  The  matter  enclosed  by  and  to  be 

opinion  of  the  dissenting  judges  that  a  supplied  within  [  ]  will  not  be  found  in 

judgment  of  conviction   by  the  justice  the  reported  case. 
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{d)  Criminal  Libel. 

Form  No.  13408. 
fPrecedent  in  Moulton  v.  Beecher,  i  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  194.)' 

{{Commencing  as  in  Form  No.  5926.^]^ 
.  That  with  a  malicious  intent  to  injure  plaintiff  in  his  good  name 
and  credit,  to  bring  him  into  public  disgrace,  to  cause  him  to  be 
imprisoned,  and  to  subject  him  to  trouble  and  expense,  defendant 
did,  on  or  before  the  3d  day  of  October,  iS74,  voluntarily  go  before 
the  grand  jury  at  the  court  0/  sessions  of  the  county  of  Kings,  in  the 
city  of  Brooklyn,  for  the  purpose  of  procuring  an  indictment  against 
plaintiff  as  hereinafter  stated. 

II.  That  at  the  said  court  defendant  complained  of  plaintiff  before 
the  grand  jury,  and  falsely  and  maliciously  and  without  any  reason- 
able or  probable  cause  whatever,  charged  plaintiff  to  the  grand  jury 
with  having  uttered  and  published  of  and  concerning  him,  the  defend- 
ant, certain  criminal  libels,  which  said  charge  so  made  by  defendant 
was  wholly  false  and  untrue,  as  he  then  and  ever  since  well  knew. 

III.  That  defendant  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  procured  the  grand  jury  aforesaid,  to  find 
and  present  to  the  said  court  0/ sessions,  an  indictment  against  plaintiff 
for  said  alleged  criminal  libels. 

IV.  That  on  the  said  3d  day  of  October,  iS74,  the  said  indictment 
was  transferred  to  the  city  court  of  Brooklyn  for  prosecution  and  trial. 

V.  That  defendant  falsely  and  maliciously  and  without  any  reason- 
able or  probable  cause,  procured  a  warrant  for  the  arrest  of  plaintiff 
upon  the  aforesaid  indictment,  to  answer  the  charges  therein  made 
against  him  as  aforesaid,  and  afterwards  caused  plaintiff  to  be  taken 
in  custody  and  carried  before  a  judge  of  said  city  court,  and  to  be 
then  and  there  compelled  to  give  bond  to  appear  for  trial  therein. 

VI.  That  defendant  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  procured  plaintiff  to  be  arraigned  before 
said  ^(y  court  and  compelled  him  to  plead  to  said  indictment, 

VII.  That  plaintiff  pleaded  not  guilty,  and  was  then  and  ever  since 
has  been  ready  and  anxious  to  stand  trial  on  said  indictment,  but 
the  district-attorney  in  and  for  the  county  of  Kings,  after  consulting 
with  defendant,  and  in  compliance  with  his  request,  but  against  the 
will  and  protest  of  plaintiff,  did,  on  or  about  the  22d  day  of  October, 
1 875,  move  the  said  ^Vy  court  ol  Brooklyn  that  a  nolle  prosequi  ht. 
entered  as  to  said  indictment,  and  the  prosecution  thereof  against 
the  plaintiff,  and  the  said  city  court  did  then  and  there  grant  said 
motion;  and  it  was  thereupon  adjudged  and  ordered  by  the  said  court 

1.  This  complaint  was  demurred  to  by  the  district  attorney  by  the  permis- 

on  the  ground  that  it  did  not  state  facts  sion  of  the  court  was  such  an  end   to 

sufficient  to  constitute  a  cause  of  action,  the  prosecution   as  would  sustain  this 

The   demurrer   was   heard   at    special  action    for   malicious    prosecution.     It 

term  and  sustained,  but  on  appeal  to  was  decided  in  the  affirmative.     There 

the  general  term  the  order  sustaining  is  a  memorandum  of  this  case  in  Moul- 

the  demurrer  was  reversed  and  leave  ton^z/.  Beecher,  11  Hun  (N.  Y.)  192, 
was  given  to  the  defendant  to  answer.         See,  generally,  supra,  note  2,  p.  713, 
The  question  considered  by  the  court        2.  The  matter  to  be  supplied  within 

,  was  whether  the  entry  of  a  nolle  prosequi  []  will  not  be  found  in  the  reported  case. 
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that  a  nolle  prosequi  s\\o\x\d  be  allowed  and  entered  as  to  said  indict- 
ment and  prosecution  against  plaintiff,  and  the  same  was  allowed 
and  entered  of  record  in  said  court. 

VIII.  That  the  said  indictment,  complaint  and  prosecution,  and 
each  of  them,  is  wholly  ended  and  determined  in  favor  of  plaintiff, 
in  the  manner  set  forth  in  the  last  preceding  paragraph. 

IX.  That  by  reason  of  the  premises  plaintiff  has  beea  injured  in 
his  good  name,  and  wounded  in  his  feelings,  and  involved  in  expense^ 
and  subjected  to  insult  and  oppression;  to  his  damage  ^0,000. 

[(^Signature  and  verification  as  in  Form  No.  5926. yy- 

(/)  Forgery. 
Form  No.  13409.* 

(^Commencing  as  in  Form  No.  6915)  and  says  that  the  defendant,  on 
the  28lA  day  of  January.,  iS70,  falsely,  maliciously,  and  without 
probable  cause,  filed  his  written  affidavit  with  and  before  one  Thomas 
W.  Bennett,  Esq.,  who  was  then  mayor  of  the  city  of  Richmond,  in 
said  county,  deposing  and  charging  in  said  affidavit  that  the  plaintiff 
and  one  Phcebe  Longfellow  had  been  and  were  guilty  of  the  crime  of 
forgery,  in  unlawfully,  feloniously,  and  falsely  forging  and  counter- 
feiting a  certain  written  instrument,  with  the  intent  then  and  there 
to  defraud  one  William  W.  Foulke;  that  the  defendant,  on  the  day 
and  year  last  aforesaid,  falsely,  maliciously,  and  without  any  reason- 
able or  probable  cause,  caused  and  procured  the  said  Thomas  IV. 
Bennett,  Esq.,  then  being  mayor  as  aforesaid,  and  who  had  lawful 
authority  so  to  do,  to  issue  and  grant  his  certain  warrant  for  the  ar- 
rest of  the  said  plaintiff  and  the  said  Phoebe  Longjellow;  that  on  the 
day  and  year  last  aforesaid,  under  and  by  virtue  of  said  warrant,  the 
said  defendant  wrongfully,  unjustly,  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  and  procured  the  said  Thomas 
W.  Bennett,  Esq.,  then  being  mayor  as  aforesaid,  and  who  had  lawful 
authority  so  to  do,  to  issue  and  grant  his  certain  warrant  for  the  ar- 
rest of  the  said  plaintiff  and  the  said  Phxbe  Longfellow;  that  on  the 
day  and  year  last  aforesaid,  under  and  by  virtue  of  said  warrant,  the 
said  defendant  wrongfully,  unjustly,  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  and  procured  the  said  plaintiff 
to  be  arrested  by  his  body,  and  to  be  imprisoned,  and  kept  and  de- 
tained in  prison,  and  deprived  of  his  liberty,  for  the  space  oi  five 
hours,  and  until  he  and  the  said  Phoebe  gave  bond  and  security  to  the 
acceptance  of  said  mayor,  in  the  penal  sum  ol  five  hundred  dioWdiVs,,  for 
their  appearance  in  the  Wayne  Criminal  Cowrt,  to  answer  said  charge; 
that  the  said  plaintiff  was  not  guilty  of  said  charge;  that  the  said 
charge  was,  in  every  respect,  false  and  malicious;  that  the  grand 
jury,  at  the  February  session,  i870,  of  the  said  criminal  court,  having 
failed  to  find  any  indictment  against  the  plaintiff  for  said  supposed 
crime,  he  was  by  said  court  discharged  from  said  recognizance;  and 
that  said  charge  and  prosecution  were  wholly  ended 

Wherefore  {concluding  as  in  ^orm  No.  5915). 

1.  The  matter  to  be  supplied  within  2.  This  form  is  the  substance  of  the 
[]  will  not  be  found  in  the  reported  case,     complaint  in    the   case    of    Scotten  ». 
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(/■)  Larceny}- 
aa.  Generally. 

Form  No.  i  3  4  i  o . 

(Ala.  Civ.  Code  (1896),  ^  3352,  No.  20.)' 

{Title  of  court  and  cause  as  in  Form  No.  5907.) 

The  plaintiff  claims  of  the  defendant  five  hundred  dollars  damages 
for  maliciously,  and  without  probable  cause  therefor,  causing  the 
plaintiff  to  be  arrested  under  a  warrant  issued  by  Abraham  Kent,  a 
justice  of  the  peace,  on  the  tenth  Asly  of  February,  i897,  upon  a  charge 
of  larceny,  which  charge,  before  the  commencement  of  this  action, 


Longfellow,  40  Ind.  23,  and  is  set  out 
by  the  court  in  its  opinion.  It  contains 
all  the  essentials  of  a  sufficient  form. 
There  was  a  verdict  under  it  for  the 
plaintiff. 

See,  generally,  supra,  note  2,  p.  713. 

1.  Precedents.  —  In  Weinberger  v. 
Shelly,  6  W.  &  S.  (Pa.)  336,  a  sufficient 
declaration  alleged  that  '■''Samuel  Wein- 
berger minding  and  most  wickedly  in- 
tending him,  the  said  Peter,  most 
unjustly  to  damnify,  oppress  and  im- 
poverish, at  a  Court  of  General  Quarter 
Sessions,  held  for  Bucks  county  afore- 
said, at  the  Court  House  in  Doylestown, 
in  said  county,  the  loth  day  of  De. 
cember,  iSjg,  before  John  Fox,  Esquire, 
President  Judge,  and  his  Associates, 
the  justices  of  the  said  court,  the  peace 
in  the  county  aforesaid  to  keep,  and 
divers  felonies  and  other  malfeasances 
in  said  county  perpetrated  to  hear  and 
determine,  assigned,  being  a  certain 
bill  of  indictment  for  larceny,  contain- 
ing the  following  false  matter,  to  wit: 
{reciting  the  indictment)  against  him,  the 
said  Peter,  (together  with  a  certain 
Charles  Beidler)  falsely  and  maliciously 
[and  without  probable  cause]  did  cause 
to  be  written;  which  same  bill  of  indict- 
ment, being  so  written,  the  said  Samuel 
to  the  justices  aforesaid  did  cause  and 
procure  to  be  exhibited,  and  that  bill 
by  the  same  justices  to  be  exhibited  to 
the  jurors  of  the  Grand  Inquest,  in  due 
and  legal  manner  sworn  or  affirmed, 
and  charged  to  inquire  for  the  said 
county,  etc.,  and  the  body  of  the  county 
aforesaid,  by  the  same  jurors  to  be  in- 
quired of  and  the  truth  whereof  to  the 
justices  aforesaid  by  the  same  jurors 
to  be  presented,  falsely  and  maliciously 
[and  without  probable  cause]  did  cause 
and  procure,  and  the  said  Samuel  the 
jurors  aforesaid  to  find  and  present, 
that  that  bill  of  indictment  was  a  true 
bill;  then  and  there  falsely  and  mali- 


ciously did  labor.  Which  same  jurors 
after  a  diligent  inquiry  of  the  matter  in 
the  bill  of  indictment  aforesaid  laid  and 
contained,  upon  the  back  of  the  said 
bill  did  endorse  and  present  to  the  jus- 
tices aforesaid,  that  they  were  ignorant 
thereof,  or,  in  other  words  '  ignoramus.' 
By  pretext  of  which  premises  the  said 
Peter,  divers  great  sums  of  money  to 
expend,  to  wit:  %ioo  for  the  procuring 
of  counsel  in  his  defense,  besides  other 
large  sums  of  money  in  about  said 
defense  necessarily  incurred,  and  divers 
troubles  and  labors  to  undergo,  was 
compelled,  and  also  in  transacting 
several  his  honest  and  lawful  affairs  and 
business  was  greatly  hindered.  Where- 
fore, he  saith  he  is  worse  and  hath 
damage,  %2ooo.  And,  therefore,  he 
brings  this  suit." 

In  Firer  v.  Lowery,  59  Mo.  App.  92, 
a  petition  alleged  in  substance  that 
defendant,  with  malice  and  without 
probable  cause,  procured  the  issuance 
of  a  warrant  for  the  arrest  of  plaintiff 
by  making  an  affidavit  to  an  informa- 
tion charging  him  with  stealing,  on  the 
seventeenth  day  of  August,  1892,  a  calf 
belonging  to  defendant,  of  the  value  of 
$40;  that  plaintiff  was  thereupon  ex- 
amined under  said  information,  and 
held  to  give  bond  in  the  sum  of  eight 
hundred  (800)  dollars  to  answer  any 
charge  or  indictment  which  should  be 
found  by  the  grand  jury;  that  on  the 
twenty-fifth  day  of  October,  1892,  plain- 
tiff was  indicted  by  a  competent  grand 
jury,  upon  the  false  testimony  given 
and  procured  by  defendant,  for  the 
offense  of  larceny  as  set  out  in  the 
aforesaid  information;  and  that  upon 
a  trial  had  under  said  indictment, 
whereat  plaintiff  was  acquitted  and  said 
prosecution  was  finally  terminated. 
Wherefore  damages  were  asked  in  the 
sum  of  twenty  thousand  (20,000)  dollars. 

2.  See,  generally,  JM/ra,  note  2,  p.  713. 
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has  been  judicially  investigated,  and  said  prosecution  ended,  and  the 
plainti£F  discharged. 

Jeremiah  Mason^  Attorney  for  Plaintiff. 

bb.  Of  Bank  Notes. 

Form  No.  134x1. 

(Precedent  in  Mowry  v.  Miller,  3  Leigh  (Va.)  561.)' 

UCoMmeruing  as  in  Form  No.  6951.')]^  For  that,  whereas  the  said 
Miller  is  a  true  and  honest  citizen  of  the  cojnmonwealth,  [and  as 
such  has  always  behaved  and  conducted  hiraself,p  and  hath  never 
been  guilty,  or,  until  the  committing  of  the  grievances  by  the  said 
Mowry,  hereinafter  mentioned,  been  suspected  to  have  been  guilty  of 
felony  [or  of  any  other  such  crime,  by  means  whereof  he,  the  said 
Miller,  before  the  committing  of  the  said  several  grievances  by  the 
said  Mowry,  as  hereinafter  mentioned,  had  deservedly  obtained  and 
acquired  the  good  opinion  and  credit  of  all  his  neighbors,  and  every 
good  and  worthy  subject  of  this  conimonwealth,  to  wit,  at  Woodstock, 
in  the  county  of  Shetiandoah.^  Yet  the  said  Mou)ry,^&\\  knowing  the 
premises,  but  contriving  and  maliciously  intending  to  injure  the  said 
Miller  in  his  good  name,  [fame  and  credit]^  and  to  bring  him  into 
public  scandal,  [infamy  and  disgrace, ]2  and  to  cause  him  to  be 
imprisoned  [for  a  long  space  of  time,  and  thereby  to  impoverish, 
oppress  and  wholly  ruin  him,]^  heretofore,  to  wit,  on  the  2Jfth  October, 
i825,  at  [  JVoodstock,  in  Shenandoah  county, J^  consulted  with,  advised 
and  procured  one  S.  Zirkel,  to  go  before  George  Moore,  a.  justice  of 
the  peace  in  and  for  the  county  aforesaid,  and,  then  and  there, 
induced  the  said  Zirkel,  falsely  and  maliciously  and  without  any 
probable  or  reasonable  cause  whatsoever,  to  charge  the  said  Miller 
with  having  feloniously  stolen  IJfiO  dollars  in  bank  notes,  the  prop- 
erty of  the  said  Zirkel,  from  the  possession  of  the  said  Mowry,  and 
upon  such  charge,  he  the  said  Mowry  prevailed  on  and  compelled  the 
said  Zirkel,  by  the  false,  scandalous  and  malicious  representations  of 
him  the  said  Mowry,  and  without  any  reasonable  or  probable  cause 
whatsoever,  to  procure  the  said  Moore,  being  such  justice  as  afore- 
said, to  make  and  grant  his  warrant  [under  his  hand  and  seal]^  for 
apprehending  the  said  Miller,  and  for  bringing  the  sa\d  Miller  before 
the  said  Moore,  or  some  other  justice  of  the  peace  for  the  said 
county,  to  be  dealt  with  according  to  law,  for  the  said  supposed 
offense;  and  the  said  Mowry  directed,  advised  and  procured  the  said 
Zirkel,  under  and  by  virtue  of  the  said  warrant,  afterwards,  to  wit,  on 
the  2Jfih  October,  \%25,  at,  etc.,  wrongfully  and  unjustly  and  without 
any  reasonable  or  probable  cause  whatsoever,  —  and,  at  the  instance 
of  the  said  Mowry,  caused  the  said  Miller  to  be  arrested  [by  his  body]^ 
and  imprisoned  [and  kept  and  detained  in  prison  for  a  long  space  of 
time,  to  wit,  for  a  space  of  two  hours  then  next  following,]^  until  the 
said  Zirkel,  at  the  instigation  of  the  said  Mowry,  by  his  false,  scanda- 

1.  On  demurrer,  this  form  was  held  2.  The  matter  enclosed  by  and  to  be 
good.  supplied  within  [  ]  will  not  be  found  in 

See,  generally,  supra,  note  2,  p.  713.     the  reported  case. 
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lous  and  malicious  charges,  caused  the  said  Miller  to  be  carried  before 
the  said  Moore,  justice  of  the  peace  as  aforesaid,  and  to  be  committed 
by  the  said  justice  for  examination,  without  any  probable  cause,  to 
the  jail  of  the  said  county,  there  to  remain  until  discharged  by  due 
course  of  law  —  And,  afterwards,  to  wit,  on  the  Ith  October,  iS25,  at 
a  court  held  at  [the  county  aforesaid]^  by  \Abraham  Kent  {and others, 
naming  them,)]^  justices  of  the  peace  for  the  said  county,  for  the 
examination  and  trial  of  the  said  Miller  for  the  said  felony,  and  who 
had  competent  and  legal  authority  to  hold  such  court,  —  having  heard 
and  considered  all  that  the  said  Zirkel,  and  the  said  Marvry,  who  insti- 
gated the  said  Zirkel  to  prosecute  the  said  Miller,  could  say  touching 
and  concerning  the  said  supposed  offense,  —  then  and  there,  to  wit,  at 
[said  county,]^  on  the  Itth  October  aforesaid,  adjudged  [and  deter- 
mined]^ that  the  said  Miller  was  not  guilty  of  the  said  supposed 
offense,  and  then  and  there  caused  the  said  Miller  to  be  fully 
acquitted  of  the  said  supposed  offense,  and  discharged  [out  of  cus- 
tody, fully  acquitted  and  discharged  of  the  said  supposed  offense, ]i 
and  the  said  complaint  has  not  been  further  prosecuted,  but  is  wholly 
ended  and  determined  —  Wherefore  the  said  Miller  saith,  that  he  is 
injured,  and  hath  sustained  damage  [(concluding  as  in  Form  No. 
€951).y 

cc.  Of  Cotton  Sheets. 

Form  No.  1 3  4 1 2 . 
(Precedent  in  Willis  v.  Knox,  5  S.  Car.  474.)* 

[(Commencing  as  in  Form  No.  5932. ^Y" 

1.  That  on  the  11th  day  oi  September,  i871,  whilst  residing  in  the 
Parish  of  Christ  Church,  in  the  County  of  Charleston,  the  defendant, 
maliciously  intending  to  injure  the  plaintiffs  in  their  good  reputation, 
appeared  before  Trial  Justice  George  F.  Kinloch,  one  of  the  Justices 
for  Charleston  County,  exercising  his  jurisdiction  in  the  Parish  of 
Christ  Church,  and,  without  any  probable  cause  whatever,  charged 
Caroline,  the  wife  of  the  complainant,  before  the  said  Trial  Justice, 
with  having  feloniously  stolen  twenty-five  cotton  sheets,  the  property 

of  said  defendant  and  one Wheelock,  his  copartner,  and  with 

having  the  said  stolen  articles  concealed  in  the  house  where  said 
complainants  dwelt.  That  he,  the  said  Alexander  K.  Knox,  mali- 
ciously, and  without  probable  cause,  procured  said  Justice  to  grant 
a  warrant  to  search  the  house  of  complainants. 

2.  That  said  Justice  issued  said  warrant  accordingly,  and  the 
house  of  complainants  was  searched,  by  one  R.  C.  Jervey,  said  to  be 
the  Bailiff  of  said  Justice,  assisted  in  this  rude  service  by  the  said 
Alexander  K.  Knox,  the  defendant. 

3.  That  after  said  diligent  search  had  been  fully  made,  and  none 
of  the  said  goods  searched  for  found,  the  said  Alexander  K.  Knox, 
the  defendant,  signified  to  the  said  R.  C.  Jervey,  the  Bailiff,  that  he 

1.  The  matter  enclosed  by  and  to  be  however,  on  the  ground  that  the  evi- 
supplied  within  [  ]  will  not  be  found  dence  not  only  did  not  tend  to  show 
in  the  reported  case.  malice  but  went  far  to  show  that  the 

2.  No   objection   was   made   to    this  defendant  had  probable  cause. 

form.      The  plaintiff   was    nonsuited.        See,  generally,  supra,  note  2,  p.  713, 
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was  satisfied,  and  since  said  time  the  defendant  has  not  further 
prosecuted  his  said  complaint,  but  he  has  abandoned  the  same, 
and  in  no  wise  made  reparation  for  the  wrong  and  injury  done 
complainants. 

4.  That,  by  means  of  the  premises,  the  plaintiffs  have  been  injured 
in  their  persons,  to  their  damage,  five  thousand  dollars. 

[Wherefore  the  plaintiffs  pray  judgment  {concluding  as  in  Form 
No.  5932).y 

dd.  Of  Gold  Watch. 

Form  No.  i  3  4  i  3  . 

(Conn.  Prac.  Act,  p.  115,  No.  187.)* 

{Commencing  as  in  Form  No.  5912.') 

1.  On  May  1st,  iS78,  the  defendant  stated  to  yohn  Roe,  a  grand- 
juror  for  the  Town  of  Berlin,  that  the  plaintiff  had  committed  the 
crime  of  theft,  and  procured  from  him  a  complaint  charging  the  plain- 
tiff with  stealing  a  gold  watch  of  the  defendant. 

2.  The  plaintiff  was  arrested  upon  said  charge  and  brought  before 
Richard  Roe,  Esquire,  justice  of  the  peace  for  Hartford  county,  at 
said  Berlin,  and  in  consequence  of  the  false  testimony  of  the  defend- 
ant, was  bound  over  to  the  June  Criminal  Term,  i87^,  of  the  Superior 
Court  for  Hartford  county  for  trial. 

3.  The  defendant  appeared  before  said  Superior  Court,  and  charged 
the  plaintiff  with  having  committed  the  crime  of  which  he  was  so 
accused. 

4.  Said  charge  was  in  fact  false,  and  the  plaintiff  upon  trial  there- 
for at  said  Superior  Court  was  acquitted  and  discharged. 

5.  The  defendant  made  said  charge  from  motives  of  malice. 

6.  There  was  no  reasonable  or  probable  cause  for  said  prosecution. 

7.  The  plaintiff  is,  and  lor  five  years  last  past  has  been  a  retail 
dealer  in  groceries,  and  said  prosecution  has  injured  the  plaintiff  in 
his  business  and  caused  many  persons  to  cease  from  trading  with 
him,  has  injured  his  reputation,  and  cost  him  ^50  in  conducting  his 
defense. 

The  plaintiff  claims  %2,000  damages. 
{Concluding  as  in  Form  No.  5912.) 

ee.  Of  Letters. 

Form  No.  134  14. 

(Precedent  in  Stancliff  v.  Palmeter,  18  Ind.  321.)* 

{Title  of  court  and  cause  as  in  Form  No.  5915.) 
The  plaintiff  says: 

That  defendant,  on  the  23d  day  of  February,  iS59,  at  the  county  of 
Noble,  State  of  Indiana,  falsely  and  maliciously,  and   without   any 

1.  The  matter  enclosed  by  and  to  be  sustained,  because  the  court  held  that 
supplied  within  [  ]  will  not  be  found  it  did  not  show  that  the  plaintiff  was 
in  the  reported  case.  arrested  upon  a  criminal  charge.     In 

2.  See.generally,  JM/ra,  notez,  p.  713.  the  supreme  court,  judgment  was  re- 

8.  A  demurrer  to  this  complaint  was  versed,  Blackstone  being  quoted  to  the 
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reasonable  or  probable  cause  whatever,  charged  the  plaintiff  before 
Reginald  H.  Hall,  a  United  States  Commissioner  for  the  District  of 
Indiana,  with  having  committed  a  certain  offense  against  the  laws  of 
the  United  States  relating  to  the  government  of  the  post  office  in  the 
United  States,  viz:  the  taking  from  the  post  office  a  letter  belonging 
to  said  defendant,  containing  an  article  of  value,  and  opening  the  same; 
and  upon  said  charge  the  defendant  then  and  there  caused  and  pro- 
cured the  said  plaintiff  to  be  arrested  by  his  body,  on  a  warrant  issued 
by  said  Commissioner,  on  said  charge  of  the  defendant,  and  to  be 
imprisoned,  and  kept  and  detained  in  prison  for  the  space  o(  one  day, 
and  then  to  be  taken,  in  the  custody  of  the  Deputy  Marshal  of  the 
United  States,  for  the  District  of  Indiana,  to  Indianapolis,  and  before 
said  Commissioner  Hall,  by  and  before  whom  the  said  plaintiff  was 
duly  discharged  and  fully  acquitted  of  the  said  offense. 

By  means  of  the  premises,  the  plaintiff  is  injured  in  reputation;  has 
suffered  anxiety  and  pain  of  body  and  mind;  was  obliged  to,  and  has 
expended,  the  sum  of  500  dollars  in  procuring  his  discharge  and 
defending  himself  in  the  premises;  has  been  hindered  from  transact- 
ing his  business  for  the  space  of  one  month,  and  is  otherwise  greatly 
injured;  to  his  damage  of  1,500  dollars. 

{^Signature  and  verification  as  in  Form  No.  5915.) 

Form  No.  134x5: 

(Precedent  in  Jones  v.  Finch,  84  Va.  206.)' 

[(^Commencing  as  in  Form  No.  6951.)  For  this,  to  wit,  that]^  on 
the  301 A  of  November,  i885,  at  Richmond,  Virginia,  the  defendant  went 
before  one  Matthew  F.  Pleasants,  a  United  States  commissioner  for  the 
eastern  district  of  Virginia,  and  then  and  there  before  said  Pleasants 
falsely  and  maliciously  and  without  any  reasonable  or  probable  cause 
whatsoever,  charged  plaintiff  with  having  feloniously  stolen  or  taken 
from  out  of  a  mail  of  the  United  States  a  certain  registered  letter 
received  by  plaintiff  as  postmaster  dXBoydton,  Virginia,  on  or  about 
the  25th  day  of  July,  iS83,  and  upon  such  charge  the  defendant  falsely 
and  maliciously  and  without  any  reasonable  or  probable  cause  what- 
soever, caused  and  procured  said  Matthew  F.  Pleasants,  United  States 
commissioner  as  aforesaid,  to  make  and  grant  his  certain  warrant 
under  his  hand  for  the  apprehending  of  plaintiff  and  for  having  plain- 
tiff before  him,  the  said  Pleasants,  or  some  other  United  States  com- 

effect  that  "  an  action  on  the  case  for  a  count,  and  the  only  assignment  of 
malicious  prosecution  may  be  founded  error  in  the  higher  court  was  as  to  the 
upon  an  indictment  whereon  no  ac-  action  of  the  trial  court  in  sustaining 
quittal  can  be  had,  as  if  it  be  rejected  said  demurrer  and  in  dismissing  the 
by  the  grand  jury,  or  by  coram  tion  plaintiff's  action  as  to  said  fourth 
Judice,  or  be  insufficiently  drawn,  for  count.  It  was  held  "that  the  fourth 
it  is  not  the  damages  of  the  plaintiff  count  *  *  *  sufficiently  sets  out  a  case 
but  the  scandal,  vexation,  and  expense  of  malicious  prosecution  and  that  the 
upon  which  this  action  is  founded."  court  below  erred  in  sustaining  a  de- 
See,  generally,  supra,  note  2,  p.  713.  murrer  thereto." 

1.  This  is  the  fourth  count  in  the  dec-  See,  generally,  supra,  note  2,  p.  713. 
laration.     The   plaintiff's  action  as  to        2.  The  matter  enclosed  by  and  to  be 

the  first  three  counts  was   dismissed,  supplied  within  [  ]  will  not  be  found 

A  demurrer  was  sustained  to  the  fourth  in  the  reported  case. 
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missioner,  to  be  dealt  with  according  to  the  law  of  said  supposed 
offense,  and  said  defendant,  under  and  by  virtue  of  said  warrant, 
afterwards,  to-wit:  December  2,  i2>85,  diX.  Mecklenburg  connty,  Virginia^ 
aforesaid,  wrongfully  and  unjustly  and  without  any  reasonable  cause 
whatsoever,  caused  plaintiff  to  be  arrested  by  his  body  and  taken 
into  custody  and  to  be  imprisoned  and  brought  by  public  conveyance 
from  Boydton,  Mecklenburg  county,  to  Richmond,  Virginia,  in  the  cus- 
tody of  a  deputy  marshal  of  the  United  States,  and  before  a  great 
many  people  on  the  public  highway  and  the  streets  oi  Richmond,  and 
to  be  detained  in  custody  a  long  space  of  time,  to-wit:  twelve  hours 
then  next  following  and  until  defendant  afterwards,  to-wit:  December 
2d,  \2>85,  zt  Richmond,  Virginia,  falsely  and  maliciously  and  without 
any  reasonable  or  probable  cause  whatsoever,  caused  the  plaintiff  to 
be  carried  in  custody  before  said  J/.  F.  Pleasants,  so  being  United 
States  commissioner  as  aforesaid,  to  be  examined  before  said  com- 
missioner, of  and  concerning  said  supposed  crime,  which  said 
commissioner,  having  heard  and  considered  all  that  said  defendant 
could  say  or  allege  against  the  plaintiff  touching  said  supposed 
offense,  then  and  there,  to-wit:  on  the  day  last  aforesaid,  at  Rich- 
mond, Virginia,  adjudged  and  determined  that  the  said  plaintiff  was 
not  guilty  of  the  said  supposed  offense,  and  then  and  there  caused  the 
plaintiff  to  be  discharged  out  of  custody,  fully  acquitted  and  discharged 
of  the  said  supposed  offense,  and  the  defendant  hath  not  further 
prosecuted  his  said  complaint,  but  hath  deserted  and  abandoned  the 
same,  and  the  said  complaint  and  prosecution  is  wholly  ended  and 
determined,  to-wit:  Sit Richmond,  Virginia,  aforesaid.  [To  the  plain- 
tiff's damage  (concluding  as  in  Form  No.  6951).^" 

ff.  Of  Railroad  Ties. 
Form  No.  1 3  4  i  6 .' 

{Commencing  as  in  Form  No.  592&)  that  on  the  twenty-third  day  of 
May,  A.  D.  1 857,  the  defendant  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause  therefor,  caused  the  plaintiff  to  be 
charged  htiore  Abraham  Kent,  a  justice  of  the  peace  oi  Platte  county, 
with  having  on  the  twefitieth  day  of  May,  i887,  unlawfully  and  feloni- 
ously stolen  and  carried  away  twenty-five  railroad  ties,  of  the  value  of 
five  dollars,  the  property  of  defendant;  that  said  charge  was  reduced 
to  writing  and  sworn  to  by  Benjamin  Pinneo,  an  employee  of  defend- 
ant, who  at  the  time  was  in  the  service  of  defendant,  and  in  making 
said  charge  was  acting  within  the  scope  of  his  employment  and 
authority;  that  the  defendant,  through  said  employee,  on  the  twenty- 
third  day  oi  May,  iS87,  caused  said  justice  to  make  out  a  warrant  for 
the  apprehension  of  plaintiff,  and  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause  therefor,  caused  plaintiff  to  be  arrested 
on  said  charge,  and  to  be  imprisoned  against  his  will  in  the  common 
jail  of  said  county;  that  a  trial  was  had  and  that  plaintiff  in  this 

1.  The  matter  enclosed  by  and  to  be  in  the  case  of  Chicago,  etc.,  R.  Co.  v. 
supplied  within  [  J  will  not  be  found  Kriski,  30  Neb.  215,  and  contains  all 
in  the  reported  case.  the  essentials  of  a  sufficient  form. 

2.  This  is  substantially  the  complaint        See,  generally,  supra,  note  2,  p.  713. 
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action  was  acquitted  and  discharged;  that  he  was  innocent  of  the 
charge  so  made  against  him;  that  by  reason  of  the  premises,  plaintiff 
was  greatly  injured  in  his  credit  and  reputation,  and  brought  into 
public  scandal,  infamy,  and  disgrace,  and  has  suffered  great  anxiety 
and  pain  of  body  and  mind,  and  has  been  damaged  in  the  sum  of 
nineteen  hundred  dollars,  for  which  said  sum  he  asks  judgment. 
{^Signature  and  verification  as  in  Form  No.  5923^ 

(g)  Malicious  Mischief. 

Form  No.  134x7. 
(Precedent  in  Schoonover  v.  Reed,  66  Ind.  598.)* 

H  Title  of  court  and  cause  as  in  Form  No.  5915.y\^ 

W^.  H.  H.  Reed  complains  of  James  Schoonover^  and  says  that  said 
defendant,  maliciously  and  without  probable  cause,  instituted  a  crimi- 
nal prosecution  against  the  plaintiff  herein,  jointly  with  others,  charg- 
ing them  with  having,  on  or  about  the  10th  day  of  September.,  i873, 
committed  a  malicious  trespass,  by  then  and  there  tearing  down  a 
house,  the  property  of  said  Schoonover,  and  hauling  it  away,  mali- 
ciously and  mischievously,  at  said  county;  that  said  charge  was  pre- 
ferred, and  prosecution  instituted,  before  George  G.  Pier  son,  z.  justice 
of  the  peace  of  said  county;  that  said  justice  issued  a  warrant  upon 
said  charge,  by  virtue  of  which  said  plaintiff  was  arrested,  and  brought 
before  said  justice,  tried,  acquitted  and  discharged,  and  said  prose- 
cution against  him  is  ended;  by  which  prosecution  the  plaintiff  was 
greatly  damaged  in  his  good  name,  and  greatly  scandalized  among 
his  neighbors,  and  suffered  great  mortification  and  agony  of  mind, 
and  was  put  to  great  trouble  and  expense  in  and  about  his  defense, 
hindered  and  prevented  from  attending  to  his  daily  affairs;  to  his 
damage  one  thousand  dollars,  for  which  he  demands  judgment,  with 
costs,  and  all  other  proper  relief. 

[(^Signature  and  verification  as  in  Form  No.  5915.^]^ 

(X)  Obtaining  Package  by  False  Personation. 

Form  No.  134  18. 

(Precedent  in  Clark  v.  Baldwin,  25  Kan.  120.)" 

^Title  of  court  and  cause  as  in  Form  No.  59^7.)]^ 

Plaintiff,  John  Baldwin,  for  cause  of  action  against  the  defendant, 
David M.  Clark,  states  the  following  facts:  That  on  or  about  the 
twenty  first  day  of  December,  iS78,  at  the  said  county  of  Franklin,  the 
defendant  maliciously,  unlawfully,  and  without  any  probable  cause,^ 

1.  This   is    the   first  paragraph  of  a  See,  generally,  supra,  note  2,  p.  713. 

complaint.     There  was  a  second  para-  2.  The  matter  to  be  supplied  within 

graph,  which  was  similar.     The  para-  []  will  not  be  found  in  the  reported  case, 

graphs  were  severally  demurred  to  for  3.  Noobjection  was  taken  to  the  forna 

want  of  facts,  but  the  demurrers  were  of  this  petition. 

overruled.  See,  generally,  supra,  note  2.  p.  713. 
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caused  the  plaintifif  to  be  arrested  by  then  and  there  making  and  filing 
before  6".  Deiwre,  one  of  the  justices  of  the  peace  of  said  county,  then 
having  jurisdiction  in  that  behalf,  an  affidavit  duly  sworn  to  by 
defendant,  charging  the  plaintiff  with  having  unlawfully  and  feloni- 
ously, in  the  county  aforesaid,  on  or  about  X.\it.  first  day  of  December^ 
i878,  falsely  represented  himself  to  be  the  person  to  whcm  was 
addressed  and  to  whom  belonged  a  certain  package  of  money  of  the 
value  of  one  hundred  doWdiVs,  then  and  there  in  the  possession  and  con- 
trol of  the  United  States  Express  Company,  and,  by  means  of  such  false 
personation  and  pretense,  feloniously  obtained  the  said  money,  when 
in  truth  and  in  fact  he  was  not  such  person  as  he  assumed  to  be,  and 
not  the  owner,  or  otherwise  entitled  to  such  money;  and  that  he  then 
and  there  feloniously  converted  the  same  to  his  own  use;  that  upon 
such  false  charge  so  made,  the  defendant  maliciously  caused  a  war- 
rant to  be  issued  by  said  justice  for  the  apprehension  and  arrest  of 
the  plaintiff,  and  to  bring  him  before  said  justice  to  answer  said 
charge  and  to  be  dealt  with  according  to  law.  Thereupon,  the 
defendant,  unlawfully,  maliciously,  and  without  any  probable  cause 
therefor,  caused  the  plaintiff  to  be  arrested  on  such  warrant,  and 
imprisoned,  and  kept  and  detained  in  the  common  jail  of  said  county 
for  a  long  space  of  time,  to-wit,  for  ten  days,  and  did  then  and  there 
assault,  beat,   and   imprison  the   plaintiff,  maliciously  and  without 

cause;  that  afterwards,  about  the day  of  January,  i2>79,  the 

defendant  having  maliciously  caused  the  plaintiff  to  be  brought  before 
said  justice  under  custody  under  said  warrant,  to  answer  to  said 
charge,  the  county  attorney  of  said  county  duly  moved  to  dismiss 
the  prosecution,  for  the  reason  that  it  was  unfounded  and  without 
just  cause.  Thereupon  the  justice  rendered  final  judgment  in  favor 
of  the  plaintiff,  discharging  him  from  custody,  and  of  and  from  said 
prosecution,  and  that  he  go  acquit. 

Plaintiff  avers  that  the  said  prosecution  was  wholly  unfounded  and 
without  cause,  and  was  begun  and  carried  on  by  the  defendant  from 
malice  towards  the  plaintifif,  and  to  wrong  and  injure  him;  the 
defendant  well  knowing  at  and  before  the  commencement  of  said 
action  that  the  plaintiff  was  innocent  of  said  charge,  and  that  the 
same  was  without  cause,  and  groundless.  And  plaintiff  avers  that, 
by  reason  of  the  wrongs  aforesaid,  he  was  put  to  great  trouble  and 
expense  in  and  about  his  defense  to  said  prosecution,  and  was  com- 
pelled to  and  did  pay  out  a  large  sum  of  money,  to-wit,  %100,  for 
counsel  fees  and  other  necessary  expenses  therein;  that  he  was  sub- 
jected to  loss  of  health  and  suffering  by  said  imprisonment,  whereby 
he  was  compelled  to  pay  and  did  pay  a  large  sum  of  money,  to-wit, 
$50,  for  medical  attendance  and  services,  and  was  greatly  injured  in 
his  business  and  reputation,  and  otherwise  damaged  by  reason  of 
said  several  wrongs,  all  to  his  damage  of  $1,000.  Wherefore  plaintiff 
prays  judgment  against  said  defendant  for  $1,000,  his  damages  so  as 
aforesaid  sustained,  and  for  costs. 

[(^Signature  and  verification  as  in  Form  No.  6917.yy- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(/)  Opening  Flume. 

,  Form  No.  i  3  4  i  9 . 

(Precedent  in  Runk  v.  San  Diego  Flume  Co.,  (Cal.  1896)  43  Pac.  Rep.  519.)' 

\{Commencing  as  in  Form  No.  5910.y\^ 

I.  That  on  the  19th  day  oi  July,  a.  d.  18P4,  the  said  defendants, 
contriving  and  maliciously  intending  to  injure  the  said  plaintiff  in 
his  good  name  and  reputation,  and  to  cause  him  to  be  imprisoned, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  therefor,  procured  and  caused  plaintiff  to  be  charged  before 
E.  J.  Ensign,  a  justice  of  the  peace  of  San  Diego  township,  county 
of  San  Diego,  state  of  California,  with  the  crime  of:  "  Without 
authority  from  the  San  Diego  Flume  Company  (a  corporation),  of  said 
county,  or  any  agent  thereof,  did  raise,  disturb,  and  open  an  appur- 
tenance attached  to  a  flume  belonging  to  said  San  Diego  Flume 
Company,  then  and  there  used  for  the  purpose  of  holding  and  con- 
veying water  for  agricultural  and  domestic  uses,  and  which  said 
appurtenance  was  so  attached  to  said  flume  or  conduit  for  the  pur- 
pose of  measuring  and  controlling  water  held  and  conveyed  in  and 
by  said  flume  or  conduit,  and  used  for  said  purposes," — and  there- 
upon caused  said  justice  to  make  out  a  warrant,  in  due  form  of  law 
under  his  hand,  for  the  apprehension  of  plaintiff,  and  falsely  and 
maliciously,  and  without  probable  cause  therefor,  caused  plaintiff  to 
be  arrested  on  said  charge,  and  to  be  imprisoned  for  two  hours,  and 
compelled  to  give  bail  in  the  sum  of  one  hundred  doWaxs,  (%100.00) 
for  his  release. 

II.  That  on  the  Slst  day  oi  July,  i2>9^,  at  the  trial  of  said  cause, 
the  plaintiff  was  acquitted  of  said  crime,  and  said  prosecution  is 
wholly  ended  and  determined. 

III.  That  by  means  of  which  said  acts  the  plaintiff  has  been 
greatly  injured  in  his  credit  and  reputation,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  and  has  suffered  great  anxiety  and 
pain  of  body  and  mind,  to  his  damage  in  the  sum  of  five  thousand 
dollars,  and  has  been  forced  to  lay  out  and  expend  the  sum  of  one 
hundred  dollars  in  procuring  his  discharge  from  said  imprisonment, 
and  in  defending  himself. 

IV.  That  the  defendant  San  Diego  Flume  Company  is  a  corporation 
duly  organized  under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia, and  has  its  principal  place  of  business  at  San  Diego,  state  of 
California. 

Wherefore  plaintiff  demands  judgment  against  said  defendants 
for  the  sum  of  five  thousand  one  hundred  dollars  (%5,100'),  and  all 
costs  of  suit. 

[(^Signature  and  verification  as  in  Form  No.  5910.y\'^ 

1.  A  demurrer  to  this  complaint  on  court,  on   the  ground   that  it  stated  a 

the   grounds    that   it   did   not   state   a  single  cause  of  action,  conformably  to 

cause  of  action,  that  in  specified  par-  the  precedents,  and  with  sufficient  cer- 

ticulars  it  was  uncertain,  and  that  two  tainty. 

causes  of  action  were  improperly  joined  See,  generally,  supra,  note  2,  p.  713. 

therein,  was  sustained  by  the  trial  court.  2.  The  matter  to  be  supplied  within 

but  j  udgment  was  reversed  in  the  higher  [  ]  will  not  be  fo'und  in  the  reported  case. 
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(y)  Perjury. 

Form  No.  13420. 
(Precedent  in  Hower  v.  Lewton,  18  FJa.  328.)' 

{{Venue  as  in  Form  No.  6938. )'\^ 

Jeremiah  M.  Hower,  Jr.,  by  his  attorneys,  E.  K.  Foster  and  St. 
Clair  Abrams  6^  Summerlin,  sues  George  W.  Lewton,  of  Orange  county, 
State  of  Florida,  for  that  the  defendant  falsely  and  maliciously,  and 
without  reasonalDle  or  probable  cause,  appeared  in  July,  i879,  before 
one  J.  C.  Philips,  Esq.,  a  United  States  Commissioner,  and  charged 
the  plaintiff  with  perjury,  and  upon  such  charge  procured  the  said 
United  States  Commissioner  to  grant  his  warrant  for  apprehending; 
the  plaintiff  and  bringing  him  before  the  said  United  States  Commis- 
sioner to  be  dealt  with  according  to  law,  and  by  virtue  of  said  war- 
rant caused  the  plaintiff  to  be  arrested  and  afterwards  to  be  con- 
veyed in  custody  before  the  said  United  States  Commissioner,  and 
procured  the  said  United  States  Commissioner  to  remand  the  plain- 
tiff to  the  custody  of  the  Marshal,  and  to  avoid  going  into  confine- 
ment said  plaintiff  had  to  give  bond  for  his  appearance  from  time  to 
time  before  said  United  States  Commissioner  pending  said  examina- 
tion, when  the  defendant  caused  the  said  United  States  Commis- 
sioner to  commit  the  plaintiff  for  trial  and  to  prison.  The  said 
United  States  Commissioner  making  the  following  order:  "It  is, 
therefore,  ordered  that  the  defendant,  Jeremiah  M.  Hower,  Jr.,  be 
held  in  the  sum  of  one  thousand  dollars  bail,  and  that  the  same  shall 
be  secured  by  two  or  more  good  and  sufficient  sureties,  to  be  and  ap- 
pear before  the  United  States  District  Court  on  the  first  Monday  in 
December,  a.  d.  i87P,  to  await  the  action  of  the  grand  jury  thereof 
upon  said  charge,  and  that  in  default  of  bail,  said  defendant,  Jere- 
miah M.  Hower,  Jr.,  shall  stand  committed  to  the  common  jail  of 
said  District  until  such  bail  be  found,  or  he  be  discharged  by  due 
course  of  law."  That  said  order  was  made  on  the  13th  day  of  Sep- 
tember, A.  D.  1875 ;  that  in  obedience  to  said  order  the  plaintiff  ap- 
peared at  the  session  of  the  United  States  Court  on  the  first  Monday 
of  December,  a.  d.  x2,79,  and  remained  in  said  attendance  until  the 
grand  jury  were  discharged,  and  no  indictment  being  brought  against 
him,  the  Judge  of  the  United  States  Court  did  order  and  adjudge  that 
he  be  discharged  and  his  bondsmen  released,  and  the  said  prosecution 
was  so  ended  and  the  plaintiff  was  discharged  from  custody,  whereby 
the  plaintiff  has  been  injured  in  his  credit  and  reputation,  and  has 
suffered  in  mind  and  body,  and  has  been  prevented  from  attending 
to  his  business,  and  has  incurred  expenses  in  defending  himself  and 
obtaining  his  release  from  custody.  Whereby  the  plaintiff  claims 
damages  against  the  defendant,  George  W.  Lewton,  to  the  amount  of 
ten  thousand  dollars,  for  the  recovery  of  which  he  brings  this  his 
suit. 

[Jeremiah  Mason,  Attorney  for  Plaintiff. J^ 

1.  This  declaration  was  held  sufficient  2.  The  matter  enclosed  by  and  to  be 
on  demurrer.  supplied  within  [  ]  will  not  be  found  in 

See,  generally,  jw/ra,  note  2,  p.  713.     the  reported  case. 
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{k)  Throwing  Down  Fence, 

Form  No.  1 3  4  2  i . 
(Precedent  in  Douglas  v.  Allen,  56  Ohio  St.  156.)' 

[{Commencing  as  in  Form  No.  5929)  that]^  on  the  16th  day  of  Sep- 
tember, A.  D.  i?>93,  the  defendant  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  procured  plaintiff  to  be  indicted  by  the 
grand  jury  oi  Meigs  county,  for  the  crime  of  unlawfully,  wantonly 
and  maliciously  throwing  down  a  fence  upon  lands  other  than  those 
of  the  plaintiff,  that  is  to  say:  That  the  said  Augustus  Allen,  late  of 
said  county,  on  the  16th  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three,  at  the  county  oi  Meigs,  afore- 
said, unlawfully,  wantonly  and  maliciously  did  throw  down  a  certain 
fence  inclosing  land,  to  wit:  A  certain  field,  said  land  and  field  being 
then  and  there  the  property  of  ^.  M.  Douglas  By  reason  whereof 
plaintiff  was  arrested  and  confined  for  the  period  of  twenty-four  hours, 
and  compelled  to  give  bail  to  procure  his  release;  and  defendant 
further  caused  said  indictment  to  be  prosecuted,  and  afterward,  to 
wit:  At  the  September  term  of  said  court,  a.  d.  i8^5,  without  the  con- 
sent or  procurement  of  said  plaintiff,  and  by  order  of  said  court,  at 
the  request  of  the  prosecuting  attorney,  a  nolle  prosequi  was  entered 
and  the  said  action  was  dismissed,  and  the  plaintiff  discharged;  and 
said  prosecution  is  wholly  ended  and  determined.  By  reasons  of  the 
premises,  plaintiff  has  been  greatly  injured  in  his  credit  and  repu- 
tation, to  his  damage  three  thousatid  dollars,  for  which  he  asks 
judgment. 

[(^Signature  and  verification  cks  in  Form  No.  5929.')]^ 

(/)   Torturing  Animal. 

Form  No.  13422. 
(Precedent  in  Cousins  v.  Swords,  14  N.  Y.  App.  Div.  339.)* 

[(Commencing  as  in  Form  No.  5926)]^  that  the  defendant  resides 
in  the  City  of  New  York,  and  on  the  8th  day  of  August,  iS96,  the 
defendant  maliciously,  corruptly  and  falsely,  [and  without  probable 
cause]^  charged  the  plaintiff  with  a  crime  or  misdemeanor  in  the 
words  and  figures  following:  *^  That  Richard  Cousins  did  unlawfully 
and  willfully  (torture)  a  certain  animal,  to  wit:  a  horse,  under  the 
following  circumstances,  to  wit:  said  deponent  on  said  date  saw  the 
said  defendant  (the  plaintiff)  double  the  lash  of  his  whip  and  beat 
the  said  horse  around  the  body,  thereby  causing  the  said  animal 
unjustifiable  physical  pain  and  suffering."  That  the  defendant  after 
making  the  said  malicious,  corrupt  and  false  charge,  went  to  the  police 

1.  On  demurrer,  this  petition  was  3.  A  judgment  overruling  a  demurrer 
held  good,  entry  of  a  riot/e  prosequi  to  this  complaint  was  reversed  in  the 
showing  a  sufficient  termination.  appellate  division,  because   there  was 

See,  generally,  supra,  note  2,  p.  713,  no  allegation  of  want  of  probable  cause, 
and  note  i,  p.  727.  which  defect  in  the  complaint  has  been 

2.  The  matter  enclosed  by  and  to  be     remedied. 

supplied  within  []  will  not  be  found  in         See,    generally,    supra,    note    2,    p. 
the  reported  case.  713. 
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station  on  West  125th  Street,  in  the  City  of  New  York,  and  lodged 
the  said  complaint  before  the  officer  in  charge,  and  then  and  there 
caused  the  immediate  arrest  of  the  plaintiff  on  the  said  charge,  and 
the  plaintiff  was  thereupon  arrested  and  lodged  in  the  said  station 
house,  and  there  deprived  of  his  liberty  on  the  said  charge. 

That  on  the  9th  day  of  August ,  iS96,  the  said  plaintiff  was  produced 
in  the  5th  District  City  Magistrates  Court,  in  the  City  of  New  York, 
and  the  defendant  then  and  there  appeared  and  made  the  said  charge 
under  oath,  and  then  and  there  caused  the  plaintiff  to  be  charged 
with  the  said  crime  or  misdemeanor,  and  demanded  that  he  be  dealt 
with  according  to  law,  and  especially  to  Title  XVI  of  the  Penal  Code 
of  the  State  of  New  York,  and  be  then  and  there  deprived  of  his 
liberty. 

That  on  the  10th  day  of  August,  iS96,  the  plaintiff  was  before  the 
said  City  Magistrates  Court,  5th  District,  in  the  City  of  New  York,  on 
examination  for  said  crime  or  misdemeanor  on  said  charge,  and  there 
being  no  sufficient  cause  to  believe  the  plaintiff  guilty  of  the  offense 
mentioned,  the  magistrate  presiding  in  said  Court  ordered  him  dis- 
charged, and  the  plaintiff  was  therefore  restored  to  liberty,  and  the 
proceedings  thereupon  terminated. 

That  from  the  8th  day  of  August,  i896,  to  the  10th  day  of  August, 
iS96,  the  plaintiff  suffered  great  bodily  pain  and  mental  anguish, 
worry  and  grief,  and  was  imprisoned  and  restrained  several  hours 
on  the  8th  day  of  August,  i896,  before  bail  could  be  given;  and  again 
on  the  9th  day  oi  August,  i896,he  was  imprisoned  and  restrained  in 
his  liberty  several  hours  before  he  could  procure  bail,  without  just 
cause  or  provocation,  and  was  all  the  time  wholly  innocent  of  the 
offense  charged,  and  so  imprisoned,  restrained  and  detained  by  reason 
of  tlie  said  charge  by  the  defendant  maliciously,  corruptly  and  falsely 
[and  without  probable  causeji  made,  and  with  the  purpose  and  intent 
to  injure  the  plaintiff  in  his  body  and  mind  and  liberty. 

That  by  reason  of  the  premises,  the  plaintiff  suffered  damages  in 
the  sum  of  ten  thousand  dollars. 

[Wherefore  the  said  plaintiff  {concluding  as  in  Form  No.  5926).^^ 

{ni)   Using  Abusive  Language. 

Form  No.  13423. 

(Precedent  in  Newman  v.  Davis,  58  Iowa  447.)* 

\{Comniencing  as  in  Form  No.  5916)]^  that  on  the  5th  day  of 
August,  1S8O,  before  IVm.  Perkins,  a  justice  of  the  peace,  within  and 
for  the  township  of  Linn,  in  Linn  county,  Iowa,  the  defendant 
wickedly  and  maliciously,  and  without  any  probable  cause,  insti- 
tuted a  prosecution  in  the  name  of  the  State  of  Iowa,  against  said 
plaintiff  for  an  alleged  criminal  offense,  and  before  said  magistrate, 
falsely,  maliciously  and  with  intent  to  injure,  harass  and  oppress  said 

1.  See  supra,  note  3,  p.  739.  8.  No   objection   was    made   to    this 

2.  The  matter  enclosed  by  and  to  be  form.  An  answer  was  filed,  which  is 
supplied  within  [  ]  will  not  be   found     set  out  infra.  Form  No.  13429. 

in  the  reported  case.  See,  generally,  supra,  note  2,  p.  713. 
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plaintiff,  made  information  on  oath,  accusing  said  plaintiff  of  using 
abusive  language  such  as,  "you  are  a  liar  and  thief,"  and  then  and 
there  maliciously  and  with  intent  to  injure,  harass  .and  oppress  said 
plaintiff,  procured  a  warrant  to  be  issued  by  said  magistrate,  and 
placed  in  the  hands  of  William  Broivn,  constable,  directing  and  com- 
manding him  to  arrest  plaintiff  for  the  alleged  criminal  ofifense. 
That  afterward,  on  the  9t/i  day  of  the  same  month,  the  said  consta- 
ble, under  and  by  virtue  of  said  warrant,  arrested  said  plaintiff  and 
took  him  before  the  said  magistrate,  whereupon  the  cause  was  con- 
tinued to  the  19ih  day  of  the  same  month,  and  plaintiff  gave  bond 
for  his  appearance  on  that  day,  and  afterward,  on  the  19th  day  of 
August,  i2>80,X\vQ.  said  proceeding  was  dismissed  by  the  court.  In  the 
meantime,  between  his  arrest  and  the  dismissal  of  said  proceeding, 
the  plaintiff  was  put  to  great  trouble  and  expense  in  efforts  to  pro- 
cure counsel  and  prepare  for  his  defense.  That  in  consequence  of 
the  wrongful,  wicked  and  malicious  prosecution  instituted  against 
him,  the  plaintiff  has  sustained  damages  in  the  sum  of  t7i.<o  thousand 
dollars. 

[Wherefore  he  asks  (concluding  as  in  Form  JVo.  J5i6).]^ 

(2)  Of  Civil  Suit.2 


1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

2,  When  it  will  Lie.  —  There  is  a  con- 
siderable conflict  of  opinion  as  to  when 
the  malicious  prosecution  of  a  civil  suit 
gives  rise  to  an  action  for  damages. 
In  England,  before  costs  were  allowed 
defendant,  an  action  was  held  to  lie  in 
case  he  was  successful  in  the  civil  suit; 
but  the  passing  of  an  act  allowing 
costs  was  held  to  take  away  the  right  to 
bring  an  action  in  ordinary  cases  which 
did  not  involve  special  damage  to  de- 
fendant, such,  for  instance,  as  his  arrest 
and  holding  to  bail,  interference  with 
his  property,  etc.  This  was  on  the 
ground  that  ordinarily  costs  were  a 
sufficient  compensation.  The  doctrine 
above  stated  held  good  in  most  states  of 
the  United  States  for  a  considerable  time 
and  still  holds  good  in  many  jurisdic- 
tions, but  the  tendency  of  the  late  cases 
is  to  recognize  no  distinction  between 
themaliciou§  prosecution  of  a  criminal 
ofifense  and  the  malicious  prosecution 
of  a  civil  suit.  A  very  good  discussion 
of  this  subject  with  a  collection  of  cases 
will  be  found  in  Kolka  v.  Jones  6  N. 
Dak.  461.  See  also  the  following  cases, 
to  wit:  Smith  v.  Michigan  Buggy  Co., 
175  111.  619;  Payne  v.  Donegan,  g  111, 
App.  566;  Gundermann  7'.  Buschner,  73 
111.  App.  180;  Lockenour  v.  Sides,  57 
Ind,    360;  McCardle   v.    McGinley,   86 


Ind.  53S;  Wetmore  z\  Mellinger,  64 
Iowa  741;  Smith  v.  Hintrager,  67  Iowa 
109;  VVoods  V.  Finnell,  13  Bush  (Ky.) 
628;  Kearney  v.  Holmes,  6  La.  Ann. 
373;  Clements  v.  Odorless  Excavating 
Apparatus  Co.,  67  Md.  461;  Bartlett  v. 
Christhilf,  69  Md.  219;  O'Neill  v.  John- 
son, 53  Minn.  439;  Brand  v.  Hinchman, 
63  Mich.  590;  Brady  v.  Ervin,  48  Mo. 
533;  Smith  V.  Burrus,  106  Mo.  94: 
Brush  V.  Burt,  3  N.  J.  L.  533;  Potts  v. 
Imlay,  4  N.  J.  L.  377;  Allgor  v.  Still- 
well,  6  N.  J.  L.  166;  Woodmansie  v. 
Logan,  2  N.  J.  L.  86;  Willard  v.  Holmes, 
142  N.  Y.  492;  Brounstein  v.  Sahlein, 
65  Hun  (N.  Y.)  365;  Ely  v.  Davis,  in 
N.  Car.  24;  Terrj'  v.  Davis,  114  N.  Car. 
31;  Tomlinson  v.  Warner,  9  Ohio  104; 
Springer  v.  Wise,  2  Disney  (Ohio)  391; 
Newark  Coal  Co.  v.  Upson,  40  Ohio  St. 
17;  Sax  V.  Laws,  i  Cine.  L.  Bui.  78,  7 
Ohio  Dec.  (Reprint)  41;  MuldOv.n  v. 
Rickey,  103  Pa.  St.  110;  Lipscomb  v. 
Shofner,  96  Tenn.  112. 

Requisites  of  Complaint,  etc.  —  Gener- 
ally.—  See  supra,  note  2,  p.  713. 

Malice.  —  Malice  must  be  alleged  the 
same  as  in  a  complaint  brought  for  the 
malicious  prosecution  of  a  criminal 
offense.  Brady  v.  Ervin,  48  Mo.  533; 
Smith  V.  Smith,  26  Hun  (N.  Y.)  573. 
But  against  a  party  who  sues  out  an 
execution  on  a  judgment  which  he 
knows  to  be  paid  and  satisfied,  whereby 
the  property  of  the  defendant  is  taken 
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(a)  At  Common  Law. 


and  sold,  actual  malice  need  not  be 
alleged  in  terms.  It  is  sufficient  if  the 
declaration  charge  the  act  to  have  been 
wrongfully  and  wilfully  done.  Brown 
.z/.  Feeter,  7  Wend.  (N.  Y.)  301. 

Want  of  Probable  Cause.  —  In  an 
action  for  the  malicious  prosecution  of 
a  suit  in  debt  where  nothing  is  in  fact 
due,  the  better  opinion  is  that  the 
declaration  should  allege  that  fact  or 
in  some  terms  set  forth  substantially  a 
want  of  probable  cause.  Davis  v. 
Clough,  8  N.  H.  157.  And  see  also  to 
the  effect  that  want  of  probable  cause 
is  a  necessary  allegation  the  following 
cases,  to  wit:  Chelf  v.  Penn,  2  Mete. 
(Ky.)  463;  Duncan  v.  Griswold,  92  Ky. 
546;  Smith  V.  Smith,  26  Hun  (N.  Y.) 
573;  Root  V.  Rose,  6  N.  Dak.  575; 
Kolkaz/.  Jones,  6  N.  Dak.  461;  Thomp- 
son V.  Gatlin,  58  Fed.  Rep.  534.  And  an 
averment  in  the  declaration  that  the  suit 
was  brought  without  probable  cause  is 
not  sufficient,  unless  the  necessary  facts 
are  stated  to  show  a  want  of  probable 
cause.     Closson  v.  Staples,  42  Vt.  209. 

A  complaint  for  malicious  prosecu- 
tion of  contempt  and  disbarment  pro- 
ceedings which  alleges  that  the  original 
decision  was  against  the  plaintiff,  but 
fails  to  allege  that  judgment  was  ob- 
tained by  the  unfair  devices  of  defend- 
ants or  any  of  them,  shows  conclusively 
probable  cause  for  the  alleged  mali- 
cious prosecution,  notwithstanding  the 
reversal  of  the  decision  on  appeal,  and 
hence  is  insufficient.  Root  v.  Rose,  6 
N.  Dak.  575.  So  also  in  Hathaway  i/. 
Allen,  Brayt.  (Vt.>i52,  the  declaration 
was  held  insufficient  which  alleged  that 
defendant  obtained  a  judgment,  in  the 
suit  aforesaid,  in  favor  of  said  William 
Hull,  at  said  court,  for  $10,930.37 
damages,  and  $27.46  costs,  well  know- 
ing there  was  no  cause  of  action 
against  the  said  Silas;  and  the  defend- 
ant caused  an  execution  to  issue  on 
said  judgment,  and  plaintiff  to  be  com- 
mitted to  prison,  and  there  kept  for  the 
term  of  three  years,  without  any  rea- 
sonable or  probable  cause.  That  plain- 
tiff brought  a  suit  in  chancery,  against 
said  Hull  and  Allen,  before  said  circuit 
court,  at  May  term,  1815,  to  vacate 
said  judgment  and  perpetually  enjoin 
said  execution  and  judgment,  which 
was  entered  in  said  court.  May  term, 
1815:  that,  at  said  term  of  said  court, 
he  obtained  an  injunction  on  said  exe- 
cution, dated  May  9,  181 5,  and  caused 


the  same  to  be  served  on  defendant, 
before  he  had  caused  said  Silas  to  be 
imprisoned,  as  aforesaid;  that  defend- 
ant, in  defiance  of  said  injunction, 
caused  plaintiff  to  be  imprisoned,  as 
aforesaid;  that  defendant  delayed  the 
decision  of  said  chancery  suit  until 
October  term,  1818;  that  at  October 
term,  1818,  plaintiff  obtained  a  decree, 
that  said  note  was  paid,  previous  to  the 
commencement  of  the  aforesaid  suit 
on  said  note,  and  a  perpetual  injunction 
on  said  judgment  and  execution. 

The  court  said,  "  the  injunction  from 
chancery  could  not  do  away  with  the 
effect  of  the  judgment,  as  conclusive 
evidence  of  probable  cause:  it  is  pre- 
sumed no  court  would  ever  render  a 
judgment  without  even  probable  cause." 

But  a  declaration  which  discloses 
that  a  debt,  the  subject-matter  of  suit, 
once  existed,  does  not  show  probable 
cause,  provided  it  alleges  that  payment 
was  made  before  suit  was  instituted 
and  defendant  knew  at  time  he  com- 
menced suit  that  debt  had  been  paid. 
Closson  V.  Staples,  42  Vt.  209. 

An  allegation  that  injunction  was 
obtained  for  the  purpose  of  harassing, 
injuring  and  oppressing  the  plaintiff, 
and  of  preventing  the  advantageous  or 
any  use  of  his  land,  is  not  equivalent  to 
the  averment  of  want  of  probable  cause, 
but  only  to  an  averment  of  malicious 
motive.  Cox  v.  Taylor,  10  B.  Mon. 
(Ky.)  17. 

Civil  Suit,  How  Set  Out.  —  It  is  not 
necessary  to  set  out  the  writ  fully. 
The  substance  only  need  be  stated. 
Closson  V.  Staples,  42  Vt.  209.  Nor 
need  it  be  described  by  its  technical 
name.  Ammerman  v.  Crosby,  26  Ind. 
451.  But  a  failure  to  describe  at  all 
the  suit  is  a  material  fault.  Hyfield  v. 
Bass  Furnace  Co.,  89  Ga.  827. 

Termination  of  Suit.  —  It  is  the  gen- 
eral rule  that  in  actions  for  the  mali- 
cious prosecution  of  civil  suits  the 
declaration  must  show  that  the  suit 
complained  of  has  been  brought  to  an 
end,  the  same  as  in  cases  of  the  mali- 
cious prosecution  of  a  criminal  pro- 
ceeding. Rothschild  v.  Meyer,  18  111. 
App.  284.  See  also  Marable  v.  Mayer, 
78  Ga.  710;  Smith  v.  Smith,  26  Hun 
(N.  Y.)  573;  Davis  v.  Clough,  8  N.  H. 
157;  Johnson  v.  Finch,  93  N.  Car.  205; 
Murson  v.  Austin,  2  Phila.  (Pa.)  116,  13 
Leg.  Int.  (Pa.)  141;  Thompson  v.  Gat- 
lin, 58  Fed.  Rep.  534. 
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Form  No.  13424. 

(Precedent  in  Swales  v.  Grubbs,  6  Ind.  App.  478.)' 

[(71r'//<?  of  court  and  cause  as  in  Form  No.  5PiJ.)j2 

Come  the  plaintiffs  and  for  cause  of  action  say  that  James  Grubbs, 
deceased,  who  died  intestate  on  the  18th  day  oi  MarcA,  1S86,  was 
the  father  of  the  plaintiffs,  and  was  the  father-in-law  of  the  defend- 


But  it  is  not  necessary  for  plaintiff 
to  show  that  the  merits  have  been 
determined  in  his  favor.  It  is  suffi- 
cient to  show  voluntary  dismissal  or 
abandonment  of  prosecution.  Emery 
V.  Ginnan,  24  111.  App.  65;  Marbourg 
7/.  Smith,  II  Kan.  554.  Thus,  in  Car- 
dival  V.  Smith,  109  Mass.  158,  the 
declaration  alleged  that  the  defendant 
maliciously  and  without  probable  cause 
procured  the  arrest  of  the  plaintiff  and 
his  holding  to  bail  on  a  writ  returnable 
to  the  superior  court  at  September 
Term,  1869;  that  the  plaintiff  "duly 
appeared  at  said  court  to  which  said 
writ  was  returnable;  but  that  the  de- 
fendant did  not  appear,  well  knowing 
that  he  had  no  probable  cause  to  main- 
tain the  action  against  the  plaintiff,  nor 
was  said  writ  ever  returned  into  the 
office  of  the  clerk  of  said  court."  To 
this  declaration  there  was  a  demurrer 
on  the  ground  "  that  the  suit  alleged 
to  be  malicious  was  not  determined  in 
favor  of  the  defendant  therein  by  a 
judgment  of  court."  It  was  held  that 
the  suit  complained  of,  being  a  civil 
action  wholly  under  the  control  of  the 
plaintiff,  the  declaration  showed  a  suffi- 
cient termination,  and  the  demurrer 
was  overruled.  But  in  Green  v,  Coch- 
ran, 43  Iowa  544,  it  was  held  that  a 
petition  which  alleged  that  both  suits 
have  been  dismissed  and  abandoned 
for  want  of  prosecution,  and  are  ended, 
but  did  not  show  that  the  abandonment 
was  voluntary,  might  have  been  vul- 
nerable to  a  motion  for  a  more  specific 
statement. 

In  Rothschild  v.  Meyer,  i8  111.  App. 
284,  it  was  held  that  an  averment  that 
suit  was  "  false  and  hopeless"  was  not 
an  equivalent  for  the  averment  that 
suit  was  at  an  end,  and  want  of  the 
latter  averment  was  not  helped  out  by 
demurrer  to  declaration  admitting  the 
former  averment. 

Allegation  of  Damages. — Damage  is 
a  necessary  element.  Marbourg  v. 
Smith,  II  Kan.  554. 

Precedent  —  Charge  of  Insanity.  —  In 
Kellogg  V.  Cochran,  87  Cal.  192,  the 
complaint  alleged  in  part  that  on 
January   28,  1899,  defendants  wilfully. 


maliciously,  unlawfully,  and  without 
probable  cause,  "caused  and  procured 
the  plaintiff  to  be  arrested  and  com- 
mitted to  the  state  insane  asylum  at 
Stockton,  state  of  California,  on  the 
charge  of  insanity;  that  under  and  by 
virtue  of  said  commitment,  plaintiff 
was  unlawfully  and  against  his  will 
detained  and  imprisoned  in  said  state 
insane  asylum  at  Stockton,  on  said 
charge  of  insanity,  for  and  during  the 
period  from  said  twenty-eighth  day  of 
January,  i%8g,  up  to  and  including  the 
twentieth  day  of  February,  i8<?9,  where- 
upon said  plaintiff  was  then  and  there 
given  leave  of  absence,  and  after- 
wards, to  wit,  April  I  J,  i9>Sg,  was  dis- 
charged; that  plaintiff  was  not  on  said 
28th  of  January,  iSSg,  or  ever,  at  any 
other  time  before  or  since  said  day, 
dangerously  insane,  or  insane  at  all, 
nor  was  he  at  any  of  said  times  so  far 
disordered  in  his  mind  as  to  injure 
health,  person,  or  property,  all  of 
which  was  known  by  said  defendants 
before  and  at  the  time  of  said  arrest 
and  commitment."  Upon  demurrer,  it 
was  held  that  the  plaintiff  had  legal 
capacity  to  sue  and  that  no  particular 
in  which  complaint  failed  to  state  a 
cause  of  action  had  been  suggested  by 
counsel  or  discovered  by  court. 

1.  On  demurrer,  this  complaint  was 
held  to  disclose  a  good  cause  of  action. 
The  court  said:  "  As  a  general  rule  two 
or  more  persons  can  not  sue  jointly  for 
the  malicious  prosecution  of  all,  as  in 
such  a  case  there  is  a  separate  injury 
inflicted  upon  each  one  for  which  he 
may  maintain  his  action.  But  when 
the  special  damage  sued  for  is  for  ex- 
penses jointly  incurred  in  their  defense, 
it  has  been  held  that  a  joint  action  may 
be  maintained  for  the  same.  *  *  * 
It  is  averred  that  the  plaintiffs  were 
compelled  to  pay  counsel  fees  amount- 
ing to  $500  in  defending  themselves 
against  the  alleged  malicious  prosecu- 
tion, and  *  *  *  we  are  of  the  opin- 
ion that  this  was  a  sufficient  allegation 
of  a  joint  liability  and  payment." 

See,  generally,  supra,  note  2,  p.  741. 

2.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 
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ant,  and  prior  to  March  13th,  iS83,  was  the  owner  of  several  tracts 
of  real  estate  situate  in  the  county  of  Dearborn,  and  State  of  Indiana, 
containing  in  all  about  320  acres  of  land,  which,  on  and  before  April 
27th,  1&87,  was  of  the  value  of  $30  per  acre;  that,  on  the  13th  day  of 
March,  iS83,  %2\A  James  Grubbs  and  his  wife  conveyed  by  deed  to 
the  plaintiffs  Wilson  Grubbs,  Lewis  C.  Grubbs,  and  Reason  Grubbs,  a 
part  of  said  land  to  each  of  them,  and  on  the  8th  day  of  March,  iS86, 
conveyed  a  part  of  said  land  to  Sarah  F.  Harsley,  and  the  grantees 
in  such  conveyances  owned  the  land  so  conveyed  to  them  on  the  said 
27 th  day  oi  April,  i8<?7;  that  the  defendant,  on  the  27th  day  oi  April, 
i887,  wrongfully,  maliciously,  without  any  probable  cause,  and  for 
the  purpose  of  harassing  and  annoying  the  plaintiffs,  filed  in  the 
Dearborn  Circuit  Court,  of  Dearborn  County,  Indiana,  a  complaint 
against  the  plaintiffs  and  others,  and  wrongfully,  maliciously,  and 
without  probable  cause,  caused  a  summons  to  be  issued  to  and  served 
upon  the  plaintiffs,  requiring  them  to  appear  and  answer  such  com- 
plaint, knowingly,  wrongfully,  maliciously,  and  without  probable 
cause,  and  for  the  purpose  of  harassing  and  annoying  plaintiff, 
falsely  and  knowingly  averred,  among  other  things,  that  said  James 
Grubbs,  when  said  deeds  were  made,  was  indebted  to  him,  the 
defendant,  in  a  sum  of  over  eleven  hundred  dollars  upon  three  alleged 
promissory  notes,  which  were,  in  said  complaint,  knowingly  and 
falsely  alleged  to  have  been  executed  hy  saXd.  Ja??ies  Grubbs  to  said 
defendant  Swales,  and  which  were,  in  said  complaint,  falsely  alleged 
to  have  been  executed  upon  the  dates,  in  the  amounts,  and  to  the 
parties  as  follows: 

One  for  %300,  dated  November  20th,  iS70,  payable  one  day  after 
date  to  the  order  of  the  defendant  Francis  Swales,  and  purporting  to 
have  been  signed  by  said  James  Grubbs;  one  for  ^00,  dated  November 
15th,  iS59,  payable  one  day  after  date  to  the  order  of  the  defendant 
Francis  S7oales,  and  purporting  to  have  been  signed  by  said  James 
Grubbs;  and  one  for  %5S0,  dated  September  20th,  i88o,  payable  one 
day  after  date  to  the  order  of  said  Francis  Siuales,  and  purporting  to 
have  been  signed  by  said  James  Grubbs,  and  alleged  copies  of  these 
pretended  notes  were  filed  with  and  made  a  part  of  said  complaint, 
and  which  pretended  copies  purported  to  be  and  were,  in  said  com- 
plaint, falsely  alleged  to  be  copies  of  said  three  pretended  notes  sued 
on  in  said  complaint,  all  of  which  was  maliciously,  falsely,  and  with- 
out probable  cause  alleged  in  said  complaint  by  the  defendant,  he, 
defendant,  well  knowing  that  neither  of  said  notes  was  ever  executed 
by  said  James  Grubbs.  And  this  defendant,  in  his  said  complaint, 
maliciously,  falsely,  and  without  probable  cause,  further  alleged, 
that  said  conveyances  made  by  said  James  Grubbs  to  these  plaintiffs 
were  made  with  the  fraudulent  purpose  of  preventing  the  collections 
by  the  defendant  of  said  notes,  and  this  defendant  made  the  admin- 
istrator of  '=>2i\^  James  Grubbs"  G.'&X.zX.^  a  party  defendant  to  his  said 
complaint,  and  in  his  said  complaint  demanded  judgment  upon  said 
pretended  notes,  and  a  decree  of  the  court  against  these  plaintiffs, 
setting  aside  and  declaring  null  and  void  said  conveyances  of  real 
estate  so  made,  and  asking  that  the  same  be  subjected  to  the  pay- 
ment of  said  alleged  notes;  that  these  plaintiffs,  defendants  in  that 
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action,  were  required  to  and  did  answer  said  complaint,  and  among 
other  answers  denied  by  verified  answer  that  said  James  Grubbs  had 
ever  executed  said  alleged  notes,  or  either  of  them,  and,  also,  denied 
all  allegations  of  said  complaint;  and  the  issues  being  duly  joined 
therein,  said  cause  was  duly  submitted  to  the  court  for  trial,  and 
such  further  proceedings  were  had,  that  upon  the  29th  day  of  March, 
i888,  it  was  duly  found  and  adjudged  by  the  court  that  said  pre- 
tended notes  were  not,  nor  were  either  of  them,  ever  executed  by 
said  James  Grubbs,  and  that  the  plaintiff  therein  was  entitled  to  no 
relief  in  said  cause,  and  that  these  plaintiffs  and  the  others  that  were 
defendants  in  said  cause,  recover  of  and  from  the  defendants  their 
costs  therein  laid  out  and  expended,  from  which  judgment  this 
defendant  took  his  appeal  to  the  Supreme  Court  of  Indiana,  and  by 
the  decision  of  said  court  said  judgment  was,  on  the  19th  day  of 
November,  i890,  in  all  things  affirmed,  and  said  prosecution  was 
then  fully  terminated,  and  said  judgment  yet  remains  of  record,  and 
in  full  force  and  effect;  that  in  defending  said  pretended  cause  of 
action  so  maliciously  begun,  as  aforesaid,  these  plaintiffs  were  com- 
pelled to,  and  did,  employ  counsel,  and  incurred  a  necessary  expense 
oi$500,  *  *  *i 

Wherefore  they  ask  judgment  against  the  defendants  in  the  sum 
of  [$500,]  and  all  proper  relief. 

[(^Signature  and  verification  as  in  Form  No.  5915.y\^ 

(p)   Under  Statute. 

Form  No.  13425. 

(Conn.  Prac.  Act,  p.  182,  No.  319.)" 

(Commencing  as  in  Form  No.  6912.^ 

I.  On  August  10th,  i878,  the  defendant  commenced  a  civil  action 
against  the  plaintiff,  claiming  $2,000  damages,  and  caused  a  writ  in 
said  action  to  be  served  upon  him,  returnable  to  the  September  Term, 
i878,  of  the  Superior  Court  for  Hartford  Connty.  By  legal  continu- 
ance said  action  came  to  the  January  Term,  iZ79,  of  said  Court,  and, 
at  said  Term,  judgment  in  said  action  was  rendered  in  favor  of  this 
plaintiff  to  recover  of  this  defendant  $77,  costs  of  suit. 

1.  The  matter  omitted  related  to  dam-  without  probable  cause,  and  with  a 
ages  suffered,  other  than  expenses  in-  malicious  intent,  unjustly  to  vex  and 
curred  for  counsel.  It  is  omi'tted  be-  trouble  him,  he  shall  pay  him  treble 
cause  the  court  held  that  the  only  joint  damages." 

liability   was  the  liability  for  counsel  Joinder  of  Coants.  —  A   joinder  of  a 

fees.  count    founded   upon    statute    with   a 

2.  The  matter  to  be  supplied  within  count  at  common  law  for  the  malicious 
[  ]  will  not  be  found  in  the  reported  prosecution  of  a  vexatious  and  mali- 
case.  cious  civil  action   is  fatal,   even  after 

3.  Connecticut.  —  Gen.  Stat.  (1888),  §  verdict.  Whipple  v.  Fuller,  11  Conn. 
1353-  582. 

This  statute  provides  that  "if  any  Precedents. —  For  other  forms  see 
person  shall  commence  and  prosecute  Doane  v.  Cummins,  11  Conn.  152; 
any  suit,  or  complaint,  against  another,  Goodspeed  v.  East  Hadden  Bank,  22 
in  his  own  name  or  the  name  of  others.     Conn.  530. 
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2.  Said  action  was  commenced  and  prosecuted  by  the  defendant 
against  the  plaintiff  without  probable  cause.^ 

3.  Said  action  was  commenced  and  prosecuted  by  the  defendant 
against  the  plaintiff  with  a  malicious  intent  unjustly  to  vex  and  trouble 
him. 

4.  This  plaintiff  necessarily  expended  in  the  defense  of  said  action 
a  much  larger  sum  than  said  costs,  to  wit:  %560. 

The  plaintiff  claims,  by  force  of  the  statute  ^  in  such  case  provided, 
to  recover  treble  damages,  to  wit:  %1,680. 
{Concluding  as  in  Form  No.  5912.) 

b.  Demurrer.' 

Form  No.  13426.* 

{Commencing  as  in  Form  No.  700S)  for  the  reason  that  said  declara- 
tion does  not  state  a  legal  cause  of  action,  and  assigns  specially  as 
the  particular  in  which  said  declaration  is  defective,  that  it  conclu- 
sively appears  by  said  declaration  that  there  was  probable  cause  for 
the  complaints  therein  alleged  to  have  been  made  by  the  defendant 
against  the  plaintiff.     Wherefore  {concluding  as  in  Form  No.  700S). 

e.  Answer  or  Plea.' 


1.  Want  of  Probable  Cause.  —  A  dec- 
laration which  expressly  avers  that  the 
former  action  was  altogether  ground- 
less, and  known  to  be  so  to  the  plain- 
tiff, and  yet  with  an  intent  to  vex,  the 
action  was  commenced  and  prosecuted 
and  entailed  great  expense,  sufficiently 
specified,  leaves  no  room  for  probable 
cause,  and  the  plaintiff  under  this  dec- 
laration might  have  proved  that  the 
defendant  had  declared  that  she  knew 
she  had  no  cause  of  action,  but  had 
commenced  it  with  the  intent  to  vex 
plaintiff  and  without  any  expectation  of 
a  recovery.  Sterling  v.  Adams,  3  Day 
(Conn.)  411. 

2.  "By  Force"  Instead  of  "Against" 
Statute. —  In  Doane  v.  Cummins,  11 
Conn.  152,  the  declaration  was  held  not 
bad  for  want  of  averment  that  the  acts 
complained  of  were  committed  against 
the  statute.  The  court  said:  "  The  use 
of  such  an  averment  is  to  show  that  the 
action  is  founded  upon  the  statute.  In 
this  case  the  action  is  brought  directly 
upon  the  statute.  The  acts  complained 
of  show  a  violation  of  it;  and  the  dec- 
laration avers,  that  by  force  of  the 
statute,  a  right  of  action  has  accrued  to 
the  plaintiff  to  recover  the  damages  de- 
manded. These  averments  are  suffi- 
cient." 


3.  For  formal  parts  of  a  demurrer  in 
any  particular  jurisdiction  consult  the 
title  Demurrers,  vol.  6,  p.  294. 

4.  This  is  substantially  the  demurrer 
set  out  in  Dennehey  v.  Woodsum,  100 
Mass.  195.  The  court  sustained  the 
demurrer  on  the  ground  that  the  decla- 
ration did  not  aver  or  show  in  any  man- 
ner the  essential  element  of  want  of 
probable  cause,  and  said:  "  The  cause 
of  demurrer  assigned  is,  '  that  it  conclu- 
sively appears  by  said  declaration  that 
there  was  probable  cause.'  We  do  not 
think  that  it  does  thus  conclusively  ap- 
pear; nor  is  it  necessary  that  it  should. 
The  office  of  the  demurrer  is,  to  point 
out  '  the  particulars  in  which  the  al- 
leged defect  consists;'  not  to  set  up 
affirmative  grounds  of  defense.  Gen. 
Stat.,  c.  129,  §  12.  Although  this  as- 
signment of  grounds  of  demurrer  goes 
beyond  what  is  required,  it  does  not 
fail  to  '  point  out '  the  particulars  of  the 
defect.     It  is  therefore  to  be  sustained." 

5.  Bequisites  of  Answer  or  Plea  —  CFen- 
erally. —  For  formal  parts  of  an  answer 
or  plea  in  any  particular  jurisdiction 
consult  the  titles  A.nswers  in  Code 
Pleading,  vol.  i,  p.  799;  Pleas. 

Cteneral  Denial,  —  A  general  denial  by 
the  defendant  puts  in  issue  all  the  facts 
which  it  is  necessary  for  the  plaintiff  to 
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(1)  Probable  Cause  and  Good  Faith, 


prove,  in  order  to  make  out  a  prima 
facie  case,  Folger  v.  Washburn,  137 
Mass.  60.  And  under  the  general  issue 
plaintiff  must  prove  in  the  first  place 
the  fact  of  prosecution,  that  the  de- 
fendant was  himself  the  prosecutor  or 
instigated  the  proceeding,  and  that  it 
finally  terminated  in  favor  of  party  ac- 
cused. He  must  also  prove  that  the 
charge  against  him  was  unfounded, 
that  it  was  made  without  reasonable  or 
probable  cause,  and  that  defendant,  in 
making  or  instigating  it,  was  actuated 
by  malice.  Wheeler  v.  Nesbitt.  24 
How.  (U.  S.)  544.  See  also  Ross  v. 
Norman,  5  Exch.  359;  Mitchell  v. 
Jenkins,  5  B.  &  Ad.  588,  27  E.  C.  L.  131. 

If  the  complaint  allege  that  the  act 
was  wrongfully  and  maliciously  done, 
a  denial  in  the  answer  that  it  was 
wrongfully  and  maliciously  done  does 
not  put  in  issue  the  doing  of  the  act. 
Kinsey  v.  Wallace,  36  Cal.  462. 

In  Hershey  v.  O'Neill,  36  Fed.  Rep. 
168,  the  complaint  alleged  in  substance 
that  the  defendant,  by  his  agents, 
servants  and  employees,  arrested  the 
plaintiff  on  a  false  charge,  without 
right,  authority  or  reasonable  cause. 
The  answer  denied  that  the  defendant 
or  his  agents,  servants  or  employees 
falsely  or  maliciously,  or  without  rea- 
sonable cause,  did  any  of  the  acts 
alleged  against  him  or  them  in  said 
complaint.  It  was  asserted  by  the 
plaintiff  that  here  was  an  admission 
that  the  arrest  was  made  by  the  de- 
fendant's agents  and  a  denial  only  that 
they  acted  maliciously  and  without 
probable  cause.  In  other  words,  that 
the  defendant  admitted  that  his  agents 
did  the  acts  in  question  when  he  denied 
that  they  did  those  acts  maliciously. 
The  court  said:  "  \x.  is  true  that  the  an- 
swer contains  a  negative  pregnant, 
that  it  is  not  an  artistic  piece  of  plead- 
ing, and  that  a  motion  to  make  it 
more  definite  and  certain  would,  in 
all  probability,  have  prevailed.  There 
certainly  is  plausibility  in  the  conten- 
tion that  the  authority  of  the  defend- 
ant's servants  to  act  as  they  did  is  ad- 
mitted, and  while  it  is  quite  clear, 
taking  the  answer  in  its  entirety,  that 
it  was  not  the  intention  of  the  pleader 
to  place  the  defendant  in  this  attitude, 
*  *  *  It  is  thought,  therefore,  that  the 
answer,  taken  as  a  whole,  is  susceptible 
of  a  more  liberal  interpretation  than 
that  placed  upon  it  by  the  plaintiff,  and 


that  *  ♦  *  it  may  be  held  to  put  all 
the  corresponding  allegations  of  the 
complaint  in  issue." 

Absence  of  Malice.  —  Nonexistence  of 
malice  may  be  shown  under  the  gen- 
eral denial.  Harlan  v.  Jones,  16  Ind. 
App.  3g8;  Hunter  v.  Mathis,  40  Ind. 
356;  Smith  V.  Davis,  3  Mont,  109; 
Sutor  V.  Wood,  76  Tex.  403.  Or  it  may 
be  specially  pleaded.  Lucas  v.  Hunt, 
91  Ky.  279. 

Probable  Canse.  —  Existence  of  proba- 
ble cause  may  be  shown  under  the 
general  denial.  Harlan  v.  Jones,  16 
Ind.  App.  398;  Hunter  v.  Mathis,  40 
Ind.  356;  Ross  V.  Neal,  7  T.  B.  Mon. 
(Ky.)  407;  Garrard  v.  Willet,  4  J.  J. 
Marsh.  (Ky.)  628;  Smith  v.  Davis,  3 
Mont.  109;  Morris  v.  Corson,  7  Cow. 
(N.  Y.)  281;  Sutor  V.  Wood.  76  Tex. 
403;  Kellogg  V.  Scheuerman,  18  Wash. 
293.  And  Radde  v.  Ruckgaber,  3 
Duer  (N.  Y.)  684,  seems  to  hold  that 
probable  cause  must  be  so  shown.  See 
also  Simpson  v.  McArthur,  16  Abb. 
Pr.  (N.  Y.  C.  PI.)  302,  note,  in  which 
case  it  was  held  "  that  since  want  of 
probable  cause  must  be  shown  by  the 
plaintiff,  and  was  put  in  issue  by  the 
general  issue  under  the  common-law 
practice,  the  defendant,  in  an  action 
under  the  code,  need  not  set  forth  in 
his  answer  the  facts  he  relies  on  to 
prove  probable  cause,  but  may  give 
them  in  evidence  under  a  general 
denial;  and  that  if  he  does  set  forth  such 
facts,  the  matter  may  be  struck  from  his 
answer  upon  the  plaintiff's  motion." 

But  see  contra  Fant  v.  McDaniel,  i 
Brev.  (S.  Car.)  173,  which  holds  "that 
in  order  to  entitle  the  defendant  in  this 
action  (malicious  prosecution)  to  show 
that  he  had  probable  cause  for  prose- 
cuting the  plaintiff,  he  must  state  such 
cause  in  his  plea,  and  disclose  the 
ground  on  which  he  means  to  rely  in 
his  defense."  Cro.  Eliz.  134,  6  Mod. 
216,  2  Esp.  Dig.  533,  are  the  authorities 
relied  upon.  And  under  section  3891 
of  the  Georgia  Code  (1S95),  which  pro- 
vides that  "  in  every  case  of  tort,  if  the 
defendant  was  authorized  by  law  to  do 
the  act  complained  of,  he  may  plead 
the  same  as  a  justification;  by  such 
plea  he  admits  the  act  to  be  done,  and 
shall  be  entitled  to  all  the  privileges  of 
one  holding  the  affirmative  of  the  issue;" 
etc.,  it  is  held  that  probable  cause  is 
properly  shown  under  a  plea  of  justifi- 
cation.    Henderson  v.  Francis,  75  Ga. 
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178;  Rigden  v.  Jordan,  81  Ga.  668;  An- 
drews V.  Mitchell,  92  Ga.  629.  And 
that  probable  cause  may  be  specially 
pleaded  see  Brown  v.  Connelly,  5 
Blackf.  (Ind.)  390;  Garrard  v.  Willet, 
4  J.  J.  Marsh.  (Ky.)  628;  Lucas  v'. 
Hunt,  91  Ky.  279;  Morris  v.  Corson,  7 
Cow.  (N.  Y.)  281.  But  although  the 
defendant  may  plead  specially  the  facts 
showing  probable  cause,  the  action  of 
the  court  in  striking  out  such  answer 
or  sustaining  a  demurrer  thereto  when 
the  general  denial  is  in  cannot  be  as- 
signed as  an  available  error.  Trogden 
V,  Deckard,  45  Ind.  572. 

Where  probable  cause  is  pleaded,  the 
facts  constituting  it  must  be  set  out, 
else  the  plea  is  bad.  Horton  v.  Smel- 
ser,  5  Blackf.  (Ind.)  428;  Legrand  v. 
Page.  7  T.  B.  Mon.  (Ky.)  401.  And  in 
Wilson  V.  Ferrari,  i  Disney  (Ohio)  579, 
an  answer  to  an  action  brought  to  re- 
cover damages  for  a  malicious  prose- 
cution of  plaintiff  in  a  police  court,  on  a 
charge  of  larceny  made  by  the  defend- 
ant, set  out  in  detail  the  evidence  and 
circumstances  under  which  the  charge 
had  been  made  and  claimed  that  they 
constituted  probable  cause,  which  was 
the  defense  to  the  action.  A  motion 
was  made  to  strike  out  that  part  of  the 
answer  stating  the  facts,  leaving  only 
the  conclusion  that  there  was  probable 
cause.  This  was  overruled,  on  the 
ground  that  "it  was  proper  to  state 
the  facts  so  that  the  court  might  deter- 
mine whether  they  would  constitute 
probable  cause  or  not." 

Moreover,  "  if  the  defendant,  in- 
stead of  relying  on  a  plea  of  not  guilty, 
elects  to  bring  the  facts  before  the 
court  in  a  plea  of  justification,  *  *  * 
he  must  allege,  as  a  ground  of  defense, 
that  which  is  so  important  in  proof  un- 
der the  plea  of  not  guilty,  viz:  that  the 
knowledge  of  certain  facts  and  circum- 
stances which  were  sufficient  to  make 
him  or  any  reasonable  person  believe 
the  truth  of  the  charge  which  he  insti- 
tuted before  the  magistrate,  existed  in 
his  mind  at  the  time  the  charge  was 
laid,  and  was  the  reason  and  induce- 
ment for  his  putting  the  law  in  motion." 
Therefore,  a  plea  to  an  action  for  the 
malicious  prosecution  of  a  criminal 
charge  before  the  lord  mayor,  which 
"  alleges  in  terms  that  the  defendant 
caused  and  procured  the  charge  to  be 
made  '  upon  and  with  a  reasonable  and 
probable  cause,'  and  then  proceeds  to 
state  what  that  reasonable  and  proba- 
ble cause  was;  and,  in  so  doing,  alleges 


the  several  facts  and  circumstances  at- 
tending the  transaction  out  of  which 
the  charge  before  the  Lord  Mayor 
arose,"  but  does  not  allege  "  that  the 
defendant  at  the  time  he  caused  the 
charge  to  be  made,  had  been  informed 
of ,  or  knew,  or  in  any  manner  acted  on 
these  facts  and  circumstances,"  is  bad, 
not  only  in  form,  but  in  substance. 
Delegal  v.  Highley,  3  Bing.  N.  Cas. 
950,  32  E.  C.  L.  398. 

In  a  petition  brought  for  malicious 
attachment,  it  was  alleged  that  attach- 
ment was  issued  without  good  cause. 
The  defendant  answered  "that  the 
ground  alleged  by  the  defendant  as 
constituting  the  cause  for  its  issual  did 
in  fact,  as  he  believes,  exist  and  was 
true."  It  was  held  that  his  belief  in 
the  subject  was  wholly  immaterial  and 
his  answer  insufficient.  Mitchell  v. 
Mattingly,  i  Mete.  (Ky.)  237. 

Guilt  of  Plaintiff. —  In  an  action  for 
malicious  prosecution,  the  right  on  the 
part  of  the  defendant  to  show  the  guilt 
of  the  plaintiff  seems  generally  to  have 
been  recognized  as  existing  under  the 
general  issue.  Brulevz'.  Rose,  57  Iowa 
651. 

Advice  of  Counsel.  —  Evidence  on  be- 
half of  the  defendant  that,  in  institut- 
ing the  previous  prosecution,  he  acted 
in  good  faith,  under  the  advice  of  coun- 
sel, is  competent  under  a  general  cie- 
nial,  because  it  tends  to  rebut  the 
plaintiff's  allegations  of  malice  and 
want  of  probable  cause.  This  is  not  a 
substantive  fact  in  avoidance  of  the 
action;  it  does  not  admit  and  avoid 
facts  alleged  by  the  plaintiff,  but  dis- 
proves them.  Folger  v.  Washburn,  137 
Mass.  60.  See  also  McAllister  v.  John- 
son, (Iowa,  1889)  78  N.  W.  Rep.  790; 
Degenhart  v.  Schmidt,  7  Mo.  App.  117; 
Sparling  v.  Conway,  75  Mo.  510;  Smith 
V.  Davis,  3  Mont.  109;  Griffin  v.  Chubb, 
7  Tex.  603.  But  advice  of  counsel 
may  be  specially  pleaded,  in  which  case 
an  answer  is  insufficient  that  fails  to 
state  that  the  counsel  is  a  lawyer  and 
that  he  has  been  given  a  full  repre- 
sentation of  the  facts.  Smith  v.  Davis, 
3  Mont.  109.  See  also,  to  the  effect 
that  the  whole  facts  of  case  must  be 
stated,  Clark  %'.  Baldwin,  25  Kan. 
120. 

Evidence  that  defendant  acted  upon 
advice  of  counsel  does  not  constitute 
new  matter  within  the  meaning  of  the 
code.  Levy  v.  Brannan,  39  Cal.  485. 
See  also  Folger  v.  Washburn,  137 
Mass.  60. 
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Form  No.  13427. 

(Precedent  in  Henderson  v.  Francis,  75  Ga.  179.)' 

[(  Title  of  court  and  cause  as  iti  Form  No.  7028.^ 

(  Genera/  issue. )] ^ 

And  for  further  plea,  defendants  say  that  Mrs.  Rachel  Francis^  did 
prosecute  the  said  J.  W.  Hendersoft  before  W.  C.  Horton  and  before 
the  city  court  of  Atlanta  for  the  offense  of  larceny,  and  that  she  did 
also  cause  him  to  be  arrested  and  imprisoned,  and  that  said  arrest, 
imprisonment  and  prosecution  was  upon  probable  cause  and  without 
malice.  Mrs.  Rachel  Francis  owned  two  houses  on  Fonder  Alley  that 
were  in  process  of  erection.  A  large  amount  of  lumber  was  stolen 
from  said  houses,  said  lumber  being,  at  the  time  of  the  larceny,  the 
property  of  Mrs.  Rachel  Francis.  The  faith  upon  which  said  arrest, 
imprisonment  and  prosecution  took  place  was  substantially  that  J/rx. 
Rachel  Francis  saw  said  Henderson  taking  her  lumber,  and  also  was 
informed  by  several  persons  that  they  saw  him  taking  the  lumber. 
On  the  committing  trial,  a  number  of  witnesses  swore  that  they  saw 
said  Henderson  taking  the  lumber,  and  the  said  Henderson  did  not 
deny  the  fact  that  he  took  it. 

[Oliver  Ellsworth,  Attorney  for  Defendant. 

(  Verification^'^ 


Prosecution  Not  Terminated.  —  It  is  a 
part  of  the  plaintiff's  case  to  allege  and 
prove  that  the  prosecution  has  ter- 
minated. Wheeler  z'.  Nesbitt,  24  How. 
(U.  S.)  544.  But  see  contra  Watkins  v. 
Lee,  5  M.  &  W.  270,  decided,  however, 
under  the  Hilary  Rules,  which  do  not 
exist  generally  in  the  United  States. 

An  answer  which  avers  that  "the 
plaintiff  prevailed  on  the  defendant  to 
let  the  matter  drop,  which  was  not  done 
voluntarily  by  the  defendant;  on  the 
contrary  there  was  no  trial  by  the  con- 
sent and  at  the  procurement  of  the 
plaintiff,"  and  that  he  paid  some  of  the 
costs  which  had  accrued,  shows  a  com- 
promise and  an  insufficient  termination 
of  prosecution,  and  is  sufficient.  Welch 
V.  Cheek,  (N.  Car.  1899)  34   S.  E.  Rep. 

531- 

See  also  supra,  note  2,  p.  713,  for  a 
discussion  as  to  what  constituted  a 
sufficient  termination  of  the  prosecu- 
tion. 

Bad Beputation.  —  In  Bacon  v.  Towne, 
4Cush.  (Mass.)  217,  defendant  pleaded 
the  general  issue,  and  it  was  held  "  that 
evidence  of  the  general  bad  reputation 
of  the  plaintiff  should  have  been  ad- 
mitted to  rebut  the  proof  of  want  of 
probable  cause  as  well  as  in  mitigation 
of  damages."  See  also  Martin  v. 
Hardesty,    27    Ala.     458;    Rosenkrans 


V.  Barker,  115  111.  331;  Fitzgibbon  v. 
Brown,  43  Me.  169;  Bostick  v.  Ruther- 
ford, 4  Hawks  (11  N.  Car.)  83. 

But  see  Gregory  v.  Chambers,  7S  Mo. 
294,  which  holds  that  "  bad  reputation 
of  plaintiff,  while  it  may  not  generally 
be  put  in  evidence  as  proof  of  probable 
cause,  may  always  be  received  in  miti- 
gation of  damages."  See  also  Deg^n- 
hart  V.  Schmidt,  7  Mo.  App.  117. 

Precedents.  —  For  other  forms  of  an- 
swers or  pleas  set  out  in  full  or  in  part 
see  the  following  cases,  to  wit:  Rigden 
V.  Jordan,  81  Ga.  668;  Andrews  v. 
Mitchell,  92  Ga.  629;  Kansas  City  Bank 
V.  McDowell,  7  Kan.  App.  568;  Chicago, 
etc.,  R.  Co.  V.  Kriski,  30  Neb.  215; 
Crabtree    v.    Horton,    4    Munf.    (Va.) 

59- 

1.  This  was  held  to  be  a  plea  of  justi- 
fication (see  supra,  note  5,  p.  746)  en- 
titling defendant  to  open  and  conclude 
the  argument.  The  jury  found  for  the 
defendants. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 

3.  Mrs.  Rachel  Francis  was  one  of 
the  defendants  in  the  case. 

4.  For  form  of  verification  in  any 
particular  jurisdiction  see  the  title 
Verifications. 
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(Precedent  in  Clark  v.  Baldwin,  25  Kan.  122.)* 

[(  Title  of  court  and  cause  as  in  Form  No.  1325. ) 

And  now  comes  the  said  David  M.  Clark,  the  defendant,  and  for 
answer  to  the  petition^  of  said  plaintiff  says:]^ 

That  on  or  about  \\\t  first  day  of  December.,  iS78,  the  said  defend- 
ant being  in  the  employ  and  the  agent  of  the  city  of  Oita7va,  Kansas^ 
for  the  United  States  Express  Company,  an  incorporated  company  doing 
business  as  a  common  carrier,  by  virtue  of  said  agency  and  employ- 
ment there  came  into  the  possession  of  the  defendant  a  valuable  pack- 
age, said  to  contain  the  sum  of  one  hundred  and  seventy-five  dollars  in 
money,  which  package  was  directed  to  John  Baldwin,  Ottawa,  Kansas, 
as  the  owner,  and  was  feloniously  and  fraudulently  obtained  from 
defendant  by  some  person  unknown,  falsely  and  fraudulently  per- 
sonating the  true  owner  of  said  package  to  said  defendant;  that 
defendant  alleges  that  as  soon  thereafter  as  he  was  aware  of  the 
perpetration  of  said  crime  as  aforesaid,  by  some  person  unknown, 
and  being  informed  of  the  presence  of  the  plaintiff  in  the  city  of 
Ottawa  aforesaid,  at  the  time  the  package  was  feloniously  obtained, 
and  defendant  unacquainted  with  plaintiff,  and  plaintiff  unknown  to 
defendant,  defendant,  honestly  believing  that  the  plaintiff  had  com- 
mitted said  felony,  thereupon  made  the  affidavit  referred  to  in  plain- 
tiff's petition,  and  caused  the  arrest  of  the  plaintiff  on  the  charge 
stated  in  the  affidavit  set  forth.  Defendant  alleges  that  he  was  under 
an  honest  mistake,  and  as  soon  as  aware  of  the  truth  of  the  transac- 
tion he  caused  the  plaintiff's  discharge  from  custody. 

And  further  answering,  defendant  denies  each  and  every  allegation 
in  the  petition  of  plaintiff  not  herein  specifically  set  forth  and  admitted 
in  the  first  count  of  the  answer,  and  asks  to  be  dismissed. 

\Oliver  Ellsworth,  Attorney  for  Defendant.]^ 

(2)  That  Defendant  Merely  Related  Facts  to  Justice. 

Form  No.  13429. 

(Precedent  in  Newman  v.  Davis,  58  Iowa  448.)* 
[(  Title  of  court  and  cause  as  in  Form  No.  182]^.. ) 

1.  No  objection  was  taken  to  the  justice,  did  not  charge  upon  the  plain- 
form  of  this  answer.  Under  it  defend-  tiff  the  commission  of  any  specific 
ant  showed  that  h'e  acted  upon  advice  offense,  nor  do  the  facts  stated  impute 
of  counsel,  but  his  evidence  was  not  any  crime;"  the  law  as  laid  down  in 
sufficient  to  establish  his  defense,  and  M'Neely  v,  Driskill,  2  Blackf.  (Ind.) 
there  was  a  verdict  for  plaintiff.  259,  is  that  "  if  a  justice  of  the  peace. 

See,  generally,  supra,  note  5,  p.  746.  by  mistake  of  judgment,  conceives  an 

2.  The  petition  is  set  out  supra.  Form  act  to  be  a  felony  which  is  not  a  felony. 
No.  13418.  and,  in  consequence  of   that  mistake, 

3.  The  matter  enclosed  by  and  to  be  causes  an  innocent  person  to  be  arrested 
supplied  within  [  ]  will  not  be  found  and  imprisoned,  the  law  will  not  hold 
in  the  reported  case.  the  person  who  made  the  complaint  re- 

4.  The  jury  was  directed  to  return  a  sponsible  in  this  form  of  action,  for  the 
verdict  for  the  defendant  in  this  case,  consequences  of  such  errors." 

The  decision  is  upon  the  ground  "that        See,    generally,    supra,    note    5,    p. 
the  defendant,  in  his  statement  to  the     746. 
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The  defendant,  for  answer  to  the  petition^  herein,  says:]^ 
That  he  did  on  or  about  the  5ih  of  August,  188O,  appear  before 
one  IFm.  Perkins,  a  justice  of  the  peace,  and  relate  to  said  justice, 
truthfully,  what  had  transpired  between  the  plaintiff  and  this  defend- 
ant, to-wit:  "that  the  plaintiff  had  called  this  defendant  a  liar  and  a 
thief;"  whereupon  the  said  Wm.  Perkins,  as  such  justice  of  the  peace 
and  in  his  official  capacity,  caused  to  be  written  out  an  information, ^ 
and  informed  this  defendant  that  a  crime  had  been  committed  by  the 
plaintiff,  and  the  criminal  laws  of  the  State  violated,  and  that  it 
became  necessary  for  the  defendant  to  sign  said  information,  which 
advice  and  counsel  he  believed  to  be  true,  and  relied  upon  the  same, 
and  whatever  he  did  in  the  premises  he  did  in  good  faith  and  without 
malice,  and  upon  the  express  advice  and  direction  of  said  justice  of 
the  peace,  and  upon  a  full  and  truthful  statement  of  the  facts  in  the 
case  and  in  no  other  manner. 

[Wherefore,  the  defendant  asks  judgment  for  costs. 

Oliver  Ellsworth,  Attorney  for  the  Defendant. 

{Verificatian.yY' 

2.  Malicious  Use  of  Civil  Process.^ 
a.  Arrest.* 


1.  Tlie  petition  in  this  action  is  set 
out  supra.  Form  No.  13423. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

8.  It  appeared  from  the  testimony  of 
William  Perkins  that  the  defendant  did 
not  in  fact  sign  or  file  any  information. 
He  simply  stated  and  swore  to  the  facts 
and  the  justice  entered  them  upon  his 
docket. 

4.  For  form  of  verification  in  any 
particular  jurisdiction  consult  the  title 
Verifications. 

5.  Distinguished  from  Abase  of  Process. 
—  The  distinction  between  a  malicious 
use  of  process  and  an  abuse  of  pro- 
cess is  shown  in  Lauzon  v.  Charroux, 
18  R.  I.  467;  Mayer  v.  Walter,  64  Pa. 
St.  283.  And  see,  generally,  infra, 
note  6;  note  i,  p.  758. 

6.  Bisqaisites  of  Complaint,  etc.  —  Gen- 
erally. —  For  the  formal  parts  of  a 
complaint,  declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions, vol.  6,  p.  244. 

Must  Allege  Special  Grievance.  —  If 
the  plaintiff  declares  that  he  has  been 
falsely  and  maliciously  arrested,  or 
that,  by  reason  of  a  false  claim  mali- 
ciously asserted  by  the  defendant,  he 
was  required  to  give  bail,  and  upon 
failure  he  was  detained  in  custody,  or 


his  property  was  attached,  there  the 
action  lies,  because  of  the  special 
damage  sustained  by  the  plaintiff.  It 
is  not  enough,  however,  for  the  plaintiff 
to  declare  generally  that  the  defendant 
brought  an  action  against  him  ex  ma- 
litia  et  sine  causa, per  quod  he  put  him  to 
great  charge,  etc.;  but  he  must  allege 
and  show  the  grievance  specially.  Mc- 
Namee  v.  Minke,  49  Md.  122. 

Malice.  —  That  malice  must  be  al- 
leged, see  2  Ga.  Code  (1S95),  §  3854; 
Emery  v.  Ginnan,  24  111.  App.  65;  Ahern 
V.  Collins,  39  Mo.  145:  Lauzon  v.  Char- 
roux, 18  R.  I.  467.  But  it  is  not  neces- 
sary that  the  declaration  should  allege 
that  suit  itself  was  instituted  mali- 
ciously. It  is  enough  that  the  arrest  of 
the  defendant  in  said  action  was  mali- 
ciouslv  instituted.  Lauzon  v.  Charroux, 
18  R.  1.  467. 

Without  Probable  Cause.  —  That  the 
arrest  was  made  without  probable 
cause  must  be  shown.  2  Ga.  Code 
(1895),  §  3854;  Emery  v.  Ginnan,  24  111. 
App.  65;  Legallee  v.  Blaisdell,134  Mass. 
473;  Ahern  v.  Collins,  39  Mo.  145;  Lau- 
zon V.  Charroux,  i8  R.  I.  467;  Hogg  v. 
Pinckney,  16  S.  Car.  387.  But  it  is  not 
necessary  for  the  declaration  to  show 
that  there  is  want  of  probable  cause  for 
instituting  the  action  in  which  said  ar- 
rest was  made.  It  is  enough  to  show 
that  the  proceeding   of  arrest  in   coq- 
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(Precedent  in  Lauzon  v.  Charroux,  18  R.  I.  467.)' 


nection  therewith  was  instituted  with- 
out probable  cause.  Lauzon  v.  Char- 
roux, 18  R.  I.  467. 

Termination  of  Proceeding.  —  In 
Rounds  V.  Humes,  7  R.  I.  535,  the 
court  said:  "  In  an  action  for  a  mali- 
cious arrest,  as  well  as  in  an  action  for 
a  malicious  prosecution,  the  plaintiff 
must  allege  in  his  declaration,  not  only 
that  the  proceeding  complained  of  has 
terminated,  but  the  manner  in  which 
it  has  been  terminated,"  and  "  the  alle- 
gation being  material  must,  of  course, 
be  proved  as  laid."  See  also  Wilkin- 
son V.  Howell,  I  M.  &  M.  495,  22  E.  C. 
L.  368;  Davis  V.  Clough.  8  N.  H.  157. 
But  while  the  proceeding  must  have 
come  to  an  end,  and  that  end  must 
have  been  a  successful  one  to  the  plain- 
tiff, it  need  not  have  been  upon  the 
merits.  Mayer  v.  Walter,  64  Pa.  St. 
283. 

And  in  Hogg  v.  Pinckney,  16  S.  Car. 
387,  the  court  said  it  was,  perhaps, 
necessary  that  plaintiff  should  allege 
that  he  had  been  discharged  from  ar- 
rest. But  it  need  not  be  alleged  that 
the  suit  wherein  the  arrest  was  made 
has  ended.  Lauzon  v.  Charroux,  18 
R.  I.  467:  Ingram  v.  Root,  51  Hun  (N. 
Y.)  238;  Hogg  V.  Pinckney,  16  S.  Car. 
3S7  (following  Fortman  v.  Rottier,  8 
Ohio  St.  548,  which  was  the  case  of  a 
malicious  attachment,  see  infra,  note 

3,  P-  754). 

Allegation  of  Pendency  in  Higher 
Court.  —  If  proceedings  are  pending 
in  a  higher  court,  it  seems  that  that 
fact  should  be  shown  by  way  of  an- 
swer. In  Zigler  v.  Russell,  2  Ohio 
Dec.  (Reprint)  518,  the  court  says:  "  In 
none  of  the  reported  cases  nor  forms 
do  we  find  any  averment  that  the 
former  suit  has  not  been  removed  to  a 
higher  court,  by  writ  of  error  or  other- 
wise, nor  do  we  think  it  at  all  neces- 
sary. This  petition  shows  specifically 
a  final  termination  of  the  attachment  in 
the  Common  Pleas.  We  cannot  pre- 
sume it  has  gone  farther.  If  it  has,  it 
rests  with  the  defendant,  by  answer,  to 
controvert  plaintiff's  allegations  on  this 
point  by  showing  that  fact.  When 
this  is  done,  it  will  be  time  to  deter- 
mine the  effect  of  such  a  plea." 

Insufficient  Precedent.  —  In  Sheppard 
V.  Furniss,  19  Ala.  760,  a  count  averred 
that  defendant  falsely  and  maliciously, 
etc.,  made  an  affidavit  in  writing  before 


the  clerk  of  the  circuit  court  of  Mont- 
gomery county,  stating  in  substance 
that  said  Furniss  had  recovered  a  judg- 
ment in  said  court  against  said  Robert 
A.  Sheppard  and  one  Allen  M.  Shep- 
pard for  the  sum  of  seventy-five  dol- 
lars, damages,  besides  costs,  and  that 
the  said  Robert  A.  was  about  to  ab- 
scond, and  that  the  said  Allen  M. 
Sheppard  had  absconded,  and  that  bail 
was  not  required  for  the  purpose  of 
vexing  or  harassing  said  Robert  A., 
etc.  It  further  averred  that,  upon  said 
affidavit  and  charge,  said  defendant 
then  and  there,  to  wit,  on  the  eighth  of 
January,  1849,  falsely  and  maliciously 
caused  and  procured  said  plaintiff  to  be 
arrested  by  his  body,  and  to  be  im- 
prisoned, and  to  be  kept  and  detained 
in  prison,  etc.  It  was  held  that  this 
did  not  show  a  good  cause  of  action  in 
case.  "There  is  no  averment  in  the 
count  that  any  process  was  issued  by 
virtue  of  the  affidavit  or  that  the  plain- 
tiff was  arrested  on  or  by  virtue  of  any 
process.  It  is  very  clear  that,  to  con- 
stitute this  a  good  count  in  case,  it 
should  have  averred  the  issuance  of 
process,  that  the  process  should  have 
been  properly  described,  and  that  it 
should  have  further  averred  that  the 
plaintiff  was  arrested  and  imprisoned 
by  virtue  thereof." 

Excessive  Bail.  —  In  an  action  for 
maliciously  suing  out  a  writ  for  a  larger 
sum  than  was  due  the  creditor,  when 
something  was  in  fact  due,  and  re- 
quiring him  to  procure  bail  to  answer 
for  such  larger  sum,  "  it  is  not  sufficient 
to  state,  in  general  terms,  that  the  de- 
fendant maliciously  purchased  a  writ 
for  the  purpose  of  holding  the  plaintiff 
to  bail  for  a  larger  sum  than  was  due 
to  him.  The  declaration  in  such  case 
should  allege  how  much  was  due,  or 
aver  that  there  was  no  probable  cause 
of  action  beyond  a  certain  amount, 
and  then  set  forth  the  process  which 
the  defendant  maliciously  purchased." 
Davis  V.  Clough,  8  N.  H.  157. 

1.  This  declaration  was  demurred  to 
on  the  following  grounds:  "first,  be- 
cause it  is  not  alleged  that  the  action 
mentioned  has  terminated  in  favor  of 
the  plaintiff,  Lauzon;  second,  because 
it  is  not  alleged  that  said  action  was 
instituted  maliciously;  third,  because 
it  is  not  alleged  that  said  action  was 
begun  or  prosecuted  by  the  defendant, 
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[{^Commencing  as  in  Form  No.  fiP^^)]^  for  that  the  defendant,  at 
said  Woonsocket,  on,  to  wit,  the  2Ji.th  day  of  March,  a.  d.  i%93,  maU- 
ciously  intending  to  oppress  and  unjustly  to  imprison  the  plaintiff, 
prosecuted  out  of  the  clerk's  office  of  the  district  court  of  the  twelfth 
judicial  district,  a  writ  of  arrest  against  the  plaintiff,  in  due  form  of 
law,  in  an  action  of  debt  on  judgment,  wherein  the  said  defendant 
was  named  as  plaintiff,  and  containing  appended  thereto  a  sworn  affi- 
davit of  the  defendant,  Nazaire  Charroux,  wherein  he  declared,  first, 
that  he,  the  aforesaid  Nazaire  Charroux,  had  a  just  claim  against  the 
plaintiff,  Maxime  Lauzon,  upon  which  he,  said  Nazaire  Charroux,  ex- 
pected to  recover  in  the  action  commenced  by  said  writ,  a  sum  suffi- 
cient to  give  jurisdiction  to  the  court  to  which  said  writ  was  return- 
able; and  wherein,  secondly,  he  declared,  falsely  and  fraudulently, 
maliciously  intending  to  oppress  and  unjustly  to  imprison  the  plain- 
tiff, that  the  plaintiff  was  about  to  leave  the  state,  without  leaving 
therein  real  or  personal  estate  whereon  an  execution  that  might  be 
obtained  in  said  action  could  be  served.  That  the  aforesaid  writ  of 
arrest  was  directed  to  the  sheriff  of  the  county  of  Frot'idence,  his 
deputies,  or  to  either  of  the  town  sergeants  or  constables  in  the 
county  of  Providence,  commanding  them  to  arrest  the  body  of  the 
plaintiff,  and  him  in  safe  custody  to  keep  to  answer  the  complaint  of 
the  aforesaid  Nazaire  Charroux,  at  a  district  court  of  the  tiuelfth 
judicial  district,  to  be  holden  in  the  Hope  Building,  in  Woonsocket, 
in  said  county,  on  the  5th  day  of  April,  a.  d.  i8P<?,  at  nine  o'clock  in 
the/(9r<?noon.  That,  to  wit,  on  the  27th  day  of  March,  a.  d.  i855,  by 
force  of  the  aforesaid  writ,  and  of  the  false  and  fraudulent  affidavit 
of  the  defendant,  the  defendant  caused  the  plaintiff  to  be  arrested, 
and  for  want  of  sufficient  bail  to  the  said  writ,  which  the  plaintiff 
could  not  obtain,  to  be  committed  to  the  jail  in  the  county  of  Provi- 
dence, where  the  plaintiff  was  detained  for  a  long  space  of  time,  to 
wit,  for  the  space  of  seventeen  days,  and  that  thereafterwards,  to  wit, 
on  the  2Jfth  day  of  May,  a,  d.  \Z93,  at  a  district  court  of  the  twelfth 
judicial  district,  aforesaid,  to  which  the  said  writ  was  returnable,  and 

without   probable   cause;  and    fourth,  show    that   the    proceeding   of    arrest 

because  it  is  not  alleged  that  the  pro-  complained  of  in  sa;d  original  action, 

ceeding  for  the  arrest  therein  alleged  has   finally   terminated   in   his   favor, 

to  have  been  malicious,  has  terminated  second,    that   while    said    declaration 

in  favor  of  the  plaintiff,  Lauzon."    The  does  not  allege  that  said  original  action 

demurrer  was  overruled,  it  being  held  was  instituted  maliciously,  yet  it  does 

that  the  declaration   showed  a  case  of  allege  that  the  arrest  of  the  defendant 

the  malicious  use  of  legal  process  by  in  said   action,  was    maliciously  insti- 

procuring  the  arrest  and  imprisonment  tuted;  and  third,  that  while  said  decla- 

of  the  plaintiff  in  an   action  which  the  ration  shows  that  there  was  probable 

plaintiff   had   a  right    to   bring.     The  cause  for  instituting  the  action  in  which 

court  disposed  of  the  demurrer  as  fol-  said  arrest  was  made;  yet  it  also  shows 

lows:  that  the  proceeding  of  arrest  in  con- 

"  In     answer     to     the     defendant's  nection  therewith  was  instituted  with- 

grounds  of   demurrer,   then,  we  reply  out  probable  cause.     And  such  being 

specifically,  first,  that  as  to  the  first  and  the  allegations,  we  are  of  the  opinion 

fourth   grounds,    which   may   be   con-  that   a   good    cause   of    action   is   set 

sidered  together,  while  the  declaration  forth." 

does  not  allege  that  the  original  action  See,  generally,  supra,  note  6,  p.  751. 

proper  has  terminated  in  favor  of  the  1.  The  matter  to  be  supplied  within 

plaintiff  in  the  present  suit;  yet  it  does  []  will  not  be  found  in  the  reported  case. 
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wherein  the  said  writ  and  action  of  the  said  Nazaire  CAarroux  agsi'inst 
the  plaintiff  was  duly  entered,  it  was  adjudged  and  considered  by  the 
justice  of  the  said  court,  upon  the  motion  of  the  plaintiff  to  that  end 
made,  that  the  plaintiff  was  not  about  to  leave  the  state,  either  at  the 
time  of  the  making  of  the  said  affidavit,  or  at  the  time  of  the  said 
-service  of  the  aforesaid  writ,  and  that  the  plaintiff  was  legally  en- 
titled to  be  discharged  from  said  arrest;  but  that  he  had  been  pre- 
viously discharged  therefrom,  on  taking  the  poor  debtor's  oath,  ac- 
cording to  the  statute  in  such  case  made  and  provided.^  And  that 
thereafterwards,  to  wit,  on  the  24^^  day  of  May,  a.  d.  iSyS,  judgment 
was  duly  rendered  and  entered  in  said  suit,  in  favor  of  said  Nazaire 
Charroux,  the  plaintiff  therein,  for  the  amount  claimed,  with  costs, 
and  that  execution  issue  thereon,  against  the  goods,  chattels  and 
real  estate  only,  of  said  Maxime  Lauzon,  the  defendant  therein,  and 
that  said  action  and  all  proceedings  therein  were  thereby  fully 
and  completely  ended  and  terminated. 

And  the  plaintiff  in  fact  says  that  the  defendant,  the  5da<\  Nazaire 
Charroux,  in  prosecuting  the  said  writ  against  the  plaintiff,  the  said 
Maxime  Lauzon,  maliciously  caused  the  plaintiff  to  be  imprisoned 
by  means  of  the  false  and  fraudulent  affidavit  of  the  defendant,  afore- 
said, without  having  any  lawful  or  probable  cause  for  making  said 
affidavit,  and  thereby  causing  said  imprisonment;  but  that  the 
defendant  was  wholly  guided  in  the  premises  by  wanton  malice  and 
by  a  desire  to  oppress,  injure  and  defraud  the  plaintiff;  and  the  plain- 
tiff further  says,  that  by  means  of  the  imprisonment  aforesaid,  of 
him,  the  plaintiff,  procured  through  the  aforesaid  false  and  fraudu- 
lent affidavit  of  the  defendant,  and  the  malicious  prosecution  of  said 
writ  of  arrest,  he  was  deprived  of  his  liberty;  his  business  was  greatly 
impeded;  his  reputation  injured,  and  he  was  put  to  great  expense, 
and  suffered  great  vexation,  grief  and  oppression.  {{Concluding  as  in 
Form  No.  GQJ^S.y]^ 

b.  Attachment.^ 

1.  The  declaration  was  held  not  injury  of  the  business,  credit  and  repu- 
demurrable,  because  it  alleged,  "  al-  tation  of  the  defendant,  notwithstand- 
though  unnecessarily,  that  the  de-  ing  the  statute  has  required  the  plaintiff 
fendant  in  said  original  action  was  to  give  a  bond  conditioned  to  pay  all 
discharged  from  imprisonment  com-  damages  that  may  be  occasioned  by 
plained  of,  by  reason  of  his  taking  the  the  wrongful  suing  out  of  the  writ, 
poor  debtor's  oath  at  the  jail  prior  to  Lawrence  v.  Hagerman,  56  111.  68. 
his  being  discharged  by  the  court  to  See  also  Spaids  v.  Barrett,  57  111.  289, 
which  said  writ  was  returnable  under  and  cases  cited;  State  v.  Thomas,  19 
the  provisions  of  R.  I.  Pub.  Stat.,  c.  Mo.  613;  Bruce  v.  Coleman,  i  Handy 
206,  §  9.  For,  in  order  to  obtain  a  dis-  (Ohio)  515.  And  in  some  states  an  ac- 
charge  that  would  operate  upon  the  tion  on  the  case  will  lie  for  wrongful  at- 
particular  proceeding  in  question,  it  tachment  without  allegations  of  malice 
was  necessary,  under  said  statute,  to  or  want  of  probable  cause.  Fry  v. 
resort  to  the  court  from  which  the  writ  Estes,  52  Mo.  App.  i.  See  also  cases 
is  issued."  cited  infra,  this  note. 

2.  The  matter  to  be  supplied  within  Beqoisites  of  Complaint,  etc. —  Gener- 
[]  will  not  be  found  in  the  reported  case.  ally.  —  For  the  formal  parts  of  a  com- 

3.  When  Maintained.  —  An  action  on  plaint,  declaration  or  petition  in  a 
the  case  for  maliciously  and  without  particular  jurisdiction  consult  the  titles 
probable  cause  suing  out  a  writ  of  Complaints,  vol.  4,  p.  1019;  Decla- 
attachment    is    maintainable    for    the  rations,  vol.  6,  p.  244. 
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Connecting  Defendant  with  Execution 
of  Process.  — An  averment  in  a  petition 
that  the  defendant  did  unlawfully, 
wrongfully  and  maliciously,  and  with- 
out probable  cause,  sue  out  an  attach- 
ment, and  that  he  procured  and  caused 
plaintiff's  property  to  be  levied  upon, 
and  his  business  to  be  interrupted,  is 
sufficient.  The  defendant  need  not  be 
connected  by  averment  with  the  execu- 
tion of  the  process,  by  delivering  the 
writ  to  the  officer,  or  participating  in 
this  proceeding.  Walser  v.  Thies,  56 
Mo.  89.  But  see  contra  Marshall  v. 
Betner,  17  Ala.  832. 

Principal — How  Charged.  —  If  an 
agent  maliciously  and  without  cause 
sues  out  an  attachment  without  instruc- 
tions from  his  principal,  the  agent  and 
not  the  principal  is  responsible  for 
damages.  If  the  principal,  after  he  finds 
out  that  his  agent  acted  mauciously  and 
without  probable  cause,  continues  the 
prosecution  of  the  attachment,  he  will 
be  held  responsible  for  the  damages 
which  arise  after  the  facts  of  the  case 
come  to  his  knowledge.  In  the  latter 
case,  the  complaint  must  allege  the 
malicious  prosecution  of  the  writ  after 
the  principal  discovered  it  had  been 
issued  without  probable  cause.  Levey 
V.  Fargo,  i  Nev.  415. 

Malice.  —  In  some  states,  malice  must 
be  alleged.  Dauchy  v.  Salisbury,  29 
Conn.  124;  Reynolds  v.  DeGeer,  13  111. 
App.  113;  Gundermann  v.  Buschner, 
73  111.  App.  180;  Mitchell  v.  Mattingly, 
I  Mete.  ^Ky.)  237;  Dickinson  v.  May- 
nard,  20  La.  Ann.  66;  Blanchard  v. 
Brown,  42  Mich.  46;  Brand  v.  Hinch- 
man,  68  Mich.  590;  Witascheck  v.  Glass, 
46  Mo.  App.  2og;  Parmer  v.  Keith,  16 
Neb.  91;  Rider  v.  Murphy,  47  Neb. 
857;  Zigler  V.  Russell,  2  Ohio  Dec. 
(Reprint)  518;  McCracken  v.  Coving- 
ton City  Nat.  Bank,  4  Fed.  Rep.  602. 
But  by  statute,  in  Kentucky  (Stat.  (1894), 
§  7),  malice  need  not  be  alleged  or 
proved.  And  in  Fry  v.  Estes,  52  Mo. 
App.  I,  it  is  held  that  an  action  on  the 
case  will  lie  for  wrongful  attachment, 
in  which  case  malice  merely  goes  in 
aggravation  of  the  damages  and  need 
not  be  alleged,  and  if  alleged,  although 
it  be  not  proved,  plaintiff  may  still  re- 
cover such  damages  as  he  would  have 
recovered  in  an  action  upon  a  bond 
for  the  wrongful  attachment.  See  also 
Wilson  V.  Outlaw,  Minor  (Ala.)  367; 
Kirksey  v.  Jones,  7  Ala.  622;  Kirkham  v. 
Coe,  I  Jones  L.  (46  N.  Car.)  423;  Reed 
V.  Samuels,  22  Tex.  114. 


Want  of  Probable  Cause,  —  In  some 
states,  want  of  probable  cause  is  a  neces- 
sary allegation.  Reynolds  v.  DeGeer, 
13  111.  App.  113;  Gundermann  ».  Busch- 
ner, 73  III.  App.  180;  Lawrence  v. 
Hagerman,  56  III.  68;  Dickinson  v. 
Maynard,  20  La.  Ann.  66;  Brand 
V.  Hinchman,  68  Mich.  590;  Witascheck 
V.  Glass,  46  Mo.  App.  209;  Parmer  v. 
Keith,  16  Neb.  91;  Rider  z*.  Murphy,  47 
Neb.  857;  Zigler  z/.  Russell,  2  Ohio  Dec. 
(Reprint)  518;  Young  v.  Gregorie,  3 
Call  (Va.)  446.  But  in  actions  for  wrong- 
ful attachment  want  of  probable  cause 
is  not  a  necessary  allegation.  Fry  v. 
Estes,  52  Mo.  App.  i;  McLaughlin  v. 
Davis,  14  Kan.  168. 

In  an  action  for  malicious  prosecution 
arising  from  a  suit  brought  by  defend- 
ant against  plaintiffs  upon  an  alleged 
indebtedness  of  two  thousand  and  thirty 
dollars,  the  issuance  of  a  writ  of  attach- 
ment thereunder,  a  levy  upon  the  plain- 
tiff's goods  to  satisfy  that  demand,  and 
judgment  in  the  sum  of  fifteen  dollars, 
the  complaint  alleged  in  part:  "That 
in  instituting  said  action,  and  in  secur- 
ing said  writ  of  attachment,  and  in  hav- 
ing the  attachment  levied  as  hereinafter 
stated,  the  said  Nordholt  acted  mali- 
ciously and  without  probable  cause, 
and  that  these  plaintiffs  were  not  in- 
debted to  him  in  said  amount  of  two 
thousand  and  thirty  dollars,  or  any  other 
amount,  excepting  the  sum  of  fifteen 
dollars,  which  they  had  tendered  to 
him  and  had  always  been  ready  and 
willing  to  pay,  which  was  well  known 
to  said  Nordholt,  and  the  acceptance  of 
which  amount  he  had  refused."  The 
court  held  that  this  allegation  of  the 
complaint  showed  a  want  of  probable 
cause.  Clark  v.  Nordholt,  121  Cal.  26. 
But  a  petition  which  alleged  that  de- 
fendant "  did  willfully,  unlawfully  and 
maliciously  cause  a  writ  of  attachment 
to  issue  *  *  *  and  that  said  defendant 
had  no  right  or  cause  to  sue  out  said 
writ  *  *  *  or  cause  for  levy  or  seizure 
of  said  goods  *  *  *  that  the  issue  and 
levy  of  said  writ  *  *  *  was  procured 
and  caused  with  wrongful  and  mali- 
cious purpose  and  intent  on  the  part  of 
said  defendants  to  *  *  *  injure  and 
damage  plaintiffs,"  was  held  not  to 
show  a  want  of  probable  cause.  Moody 
V.  Deutsch,  85  Mo.  237.  And  "  good 
cause  "  is  not  a  substitute  for  "  prob- 
able cause."  Mitchell  v.  Mattingly, 
I  Mete.  (Ky.)  237.  Neither  is  "justifi- 
able cause."  Young  w.  Gregorie,  3  Call 
(Va.)  446. 


755 


Volume  II. 


13431. 


MALICIOUS  PROSECUTION. 


13431. 


Where  an  attachment  is  issued 
against  a  party  upon  one  of  several 
statutory  grounds,  and  the  defendant  in 
that  suit  brings  an  action  for  malicious 
prosecution  on  the  ground  that  the  at- 
tachment was  wrongfully  levied,  it  is 
enough  that  the  complaint  for  malicious 
prosecution  avers  that  defendant  had 
no  probable  cause  to  believe  the  exist- 
ence of  the  ground  stated  in  her  attach- 
ment. It  is  not  necessary  to  negative 
all  other  grounds,  such  matter,  if  it 
existed,  being  for  the  defense.  Brown 
V.  Master,  104  Ala.  451. 

Want  of  Jurisdiction.  —  Where  court 
had  no  jurisdiction  over  attachment 
proceedings,  the  declaration  need  not 
aver  that  defendant  knew  that  court 
had  no  jurisdiction.  Boon  v.  Maul,  3 
N.  J.  L.  428. 

That  A ffidavit  was  False.  —  An  in- 
ferential allegation  of  falsity  of  affi- 
davit, to  wit:  want  of  probable  cause, 
rather  than  a  direct  allegation,  though 
informal,  is  sufficient,  when  objection 
is  made  specifically  the  first  time  dur- 
ing the  trial.  Cochrane  v.  Quacken- 
bush,  29  Minn.  376. 

In  Tiller  v.  Shearer,  20  Ala.  527,  the 
affidavit  which  was  set  out  in  the  dec- 
laration disclosed  that  the  ground  set 
forth  for  suing  out  the  attachment  was 
that  "the  's,2i!\A  James  Tiller  was  about 
to  remove  out  of  the  state."  A  demur- 
rer to  the  declaration  was  sustained  be- 
cause it  did  not  contain  an  averment 
specially  denying  the  fact  stated  in  the 
affidavit,  that  plaintiff  was  about  to 
move  out  of  the  state,  notwithstanding 
there  was  a  general  averment  in  these 
words,  "  and  the  plaintiff  avers  that  all 
of  said  defendant's  action  respecting 
the  suing  out  of  said  attachment,  was 
wrongful  and  vexatious." 

Termination  of  Proceedinos.  —  An  ac- 
tion for  the  malicious  prosecution  of  a 
warrant  of  attachment  must,  as  a  gen- 
eral rule,  allege  a  termination  or  dis- 
charge of  such  warrant  in  favor  of  de- 
fendant in  the  original  action  before 
commencement  of  suit.  Tisdale  v. 
Kingman,  34  S.  Car.  326.  See  also 
Reynolds  v.  DeGeer,  13  111.  App.  113; 
Hibbard  v.  Ryan,  46  111.  App.  313. 
"  When,  however,  the  defendant  in  the 
attachment  had  no  opportunity  to  de- 
fend against  it,  the  action  may  be 
maintained,  although  the  attachment 
terminated  in  favor  of  the  plaintiff. 
But  in  either  case  the  petition  must 
show  affirmatively  that  the  attachment 
has  terminated,"  and  the  want  of  such 


an  allegation  is  not  cured  by  verdict. 
Freymark  v.  McKinney  Bread  Co.,  55 
Mo.  App.  435.  See  also  Bump z/.  Betts, 
19  Wend.  (N.  Y.)  421.  But  see  contra 
Brand  v.  Hinchman,  68  Mich.  590, 
where  the  court  says,  "  nor  is  it  neces- 
sary that  the  attachment  must  have 
been  discharged  or  otherwise  termi- 
nated in  favor  of  the  plaintiffs  in  the 
suit  for  malicious  prosecution.  The 
settlement  of  the  debt  by  the  plaintiffs 
and  the  payment  of  the  costs  of  pro- 
ceedings *  *  *  cannot  prevent  the 
maintenance  of  this  action." 

The  declaration  in  Spaids  v.  Barrett, 
57  111.  289,  alleged  that  the  money 
claimed  in  the  writ  of  attachment  was 
paid  to  save  the  property  from  total 
ruin.  It  was  held  that  "the  attach- 
ment suit  was  not  terminated  by  con- 
sent, and  that  therelease  was  obtained 
by  duress  of  property.  The  payment 
of  the  money  released  the  property 
from  the  levy  and  ended  the  suit.  This 
is  equivalent  to  an  averment  of  a  termi- 
nation of  a  proceeding  in  attachment." 

The  termination  of  attachment  suit, 
however,  need  not  be  averred.  The 
attachment  is  but  ancillary  to  the  ac- 
.  tion  in  which  it  was  issued.  It  stands 
or  falls  without  affecting  the  progress 
or  termination  of  that  suit.  McLaugh- 
lin V.  Davis,  14  Kan.  168;  Kerr  v. 
Reece,  27  Kan.  469.  The  following 
rule  is  laid  down  in  Fortman  v.  Rottier, 
8  Ohio  St.  548:  "The  general  principle 
seems  to  be  that  when  the  termination 
of  the  former  suit  can  neither  tend  to 
establish  nor  invalidate  the  plaintiff's 
cause  of  action,  it  is  not  necessary  to 
aver  such  termination."  And  in  Mc- 
Cracken  v.  Covington  City  Nat.  Bank, 
4  Fed.  Rep.  602,  the  court  says,  "if  the 
attachment  can  be  discharged  without 
regard  to  the  cause  of  action,  then  upon 
the  discharge  of  the  attachment  the 
plaintiff  might  maintain  an  action  for 
wrongfully  and  maliciously  suing  out 
an  attachment."  See  also  Dishaw  v. 
Wadleigh,  15  (N.  Y.)  App.  Div.  205. 

See,  however,  Sutton  7^.  Van  Akin,  51 
Mich.  463,  which  held  that  without  an 
averment  that  the  malicious  suit  had  in 
some  manner  been  terminated,  the 
declaration  was  defective. 

It  has  been  held  that  failure  to  allege 
termination  is  a  ground  of  nonsuit. 
Feazle  v.  Simpson,  2  111.  30.  But  it  was 
held  in  Sutton  v.  Van  Akin,  51  Mich. 
463,  however,  that  it  is  a  formal  defect 
only,  and  may  be  amended  during 
trial. 
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{Commencing  as  in  Form  No.  5907)  for  that  the  defendant,  being  the 
landlord  of  the  plaintiff  in  respect  to  a  certain  storehouse  which  the 
plaintiff  occupied  with  a  stock  of  merchandise,  heretofore,  to  wit,  on 
the  third  day  of  March  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  did  falsely,  maliciously  and  without  reason- 
able or  probable  cause,  make  an  affidavit  for  attachment  against  the 
merchandise  of  plaintiff  in  said  storehouse,  before  Abraham  Kent,  a 
justice  of  the  peace  for  said  county,  stating  therein  as  ground  for 
said  attachment  that  the  tenant  had  made  substantially  a  transfer  of 
the  stock  of  merchandise  in  said  storehouse  so  rented  from  defendant, 
without  the  rent  for  said  storehouse  having  been  paid,  and  that  upon 
said  affidavit  the  defendant  wrongfully  and  vexatiously  and  mali- 
ciously, and  without  probable  cause,  caused  an  attachment  to  issue 
against  the  estate  of  the  plaintiff  out  of  the  office  of  said  justice  of 
the  peace,  and  wrongfully,  vexatiously  and  maliciously,  and  without 
probable  cause,  caused  said  attachment  to  be  levied  upon  a  large 
amount  of  personal  property  belonging  to  the  plaintiff,  in  value  many 
times  the  amount  of  the  debt,  for  the  collection  whereof  said  attach- 
ment was  sued  out.  And  the  plaintiff  says  that  the  ground  of  attach- 
ment alleged  in  said  affidavit  did  not  exist,  and  that  the  defendant 
diti  not  have  any  probable  cause  to  believe  that  the  ground  so  alleged 
did  exist,  and  that  before  the  commencement  of  this  action  the 
attachment  proceeding  had  been  judicially  investigated  and  had 
been  determined  in  favor  of  the  plaintiff,  wherefore  the  plaintiff 
claims  damages  for  that  the  defendant  undercolor  of  said  attachment 
entered  the  plaintiff's  storehouse  and  wrongfully  and   maliciously 

And  in  other  cases  that  it  is  cured  by  was  defeated  by  the  levy  of  the  attach- 
verdict.  Wall  z/.  Toomey,  52  Conn.  35;  ment  and  that  the  property  had  de- 
Spaids  z/.  Barrett,  57  111.  289;  Bump  z/.  predated  in  value  since  that  time.  The 
Betts,  19  Wend.  (N.  Y.)42i;  Young  f.  gist  of  his  complaint  seems  to  be  that 
Gregorie,  3  Call  (Va.)446.  And  it  may  he  was  prevented  from  selling  his  prop- 
also  be  supplied  by  the  pleading  of  the  erty  and  using  the  proceeds  in  the  pay- 
opposite  party.  This  is  called  by  Chitty  ment  of  his  debts.  This  is  certainly 
"  express  aider."  Wall  v.  Toomey,  52  too  remote.  Trawick  v.  Martin  Brown 
Conn.  35.  Co.,  79  Tex.  460. 

Damage  is   an   essential  element   in  Surplusage.  —  If  "  there   are   allega- 

malicious  attachment.  Parmer  z/.  Keith,  tions  appropriate  to  an  action  for  mali- 

16    Neb.    91    {sustained   in    Dreyfus    v.  cious  attachment  and  unnecessary   in 

Aul,  29  Neb.  191).  one  for  a  mere  wrongful  attachment. 

In   an  action   for  the  wrongful  and  *  *  *  all  these  may  be  ignored  as  sur- 

malicious  suing  out  of  an   attachment  plusage."     McLaughlin    v.    Davis,    14 

and  a  levy  upon  real  estate,  an  allega-  Kan.  168. 

tion  that,  by  reason  of  said  levy,  de-  Precedents.  —  For  other  forms  set  out 
fendant  "  was  and  has  been  ever  since  in  full  or  in  part  see  Gonzales  v.  Cob- 
hindered  and  prevented  from  selling  the  liner,  68  Cal.  151;  Gundermann  v. 
same  or  any  part  thereof  and  liqui-  Buschner,  73  111.  App.  180;  Brand 
dating  his  debts  with  the  proceeds  v.  Hinchman,  68  Mich.  590;  Young  v. 
thereof,  which  he  could  and  would  Gregorie,  3  Call  (Va.)  446. 
have  done  had  not  such  attachments  1.  This  is  substantially  the  first  count 
been  levied  thereon  as  aforesaid,  to  his  of  the  complaint  in  Brown  v.  Master, 
damage  one  thousand  dollars,"  was  held  104  Ala.  451.  It  was  held  to  show  an 
insufficient  to  show  any  actual  damage,  action  on  the  case  for  malicious  prose- 
It  does  not  allege  that  defendant  had  cution. 
an  opportunity  to  sell  and  that  the  sale  See,  generally,  jw/ra,  note  i,  p.  754. 
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stopped  plaintiff's  business,  greatly  mutilated  and  disarranged  and 
injured  plaintiff's  stock  of  goods  and  broke  up  and  destroyed  her 
business,  injured  plaintiff's  credit  as  a  merchant,  and  took  away  or 
caused  to  betaken  away  a  large  quantity  of  plaintiff's  goods  and  kept 
said  goods  and  detained  them  for  a  considerable  time,  to  wit,  for  the 
period  of  two  months,  and  so  kept  said  goods  while  detaining  them 
as  to  greatly  depreciate  their  value,  to  the  damage  of  the  plaintiff  in 
the  sum  of  fifteen  hundred  dollars. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

3.  Abuse  of  Process.^ 


1.  Defined.  —  "An  abuse  [of  process] 
is  where  the  party  employs  it  for  some 
unlawful  object,  not  the  purpose  which 
it  is  intended  by  the  law  to  effect." 
Mayer  v.  Walter,  64  Pa.  St.  283.  See 
also  Juchter  v.  Boehm,  67  Ga.  534; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Arbuckle, 
52  111.  App.  33;  Bartlett  v.  Christhilf,  6g 
Md.  219;  Grohmann  v.  Kirschman,  168 
Pa.  St.  189;  Lauzon  v.  Charroux,  18 
R.  I.  467. 

An  action  for  abuse  of  process  is  in 
effect  an  action  for  malicious  prosecu- 
tion. Whitten  v.  Bennett,  86  Fed. 
Rep.  405. 

The  action  for  abuse  of  process  is 
an  action  in  case  and  not  trespass. 
Sommer  v.  Wilt.  4  S.  &  R.  (Pa.)  19. 
But  calling  the  action  abuse  of  process 
does  not  make  it  so.  Rothschild  v. 
Meyer,  r8  111.  App.  284. 

The  gravamen  of  the  action  is  that 
the  plaintiff  has  improperly  been  made 
the  subject  of  legal  process  to  his 
damage.    Noonan  v.  Orton,  30  Wis.  356. 

Eequisites  of  Complaint,  etc.  —  Gener- 
ally. —  For  the  formal  parts  of  a  com- 
plaint, declaration  or  petition  in  a 
particular  jurisdiction  consult  the  titles 
Complaints,  vol.  4,  p.  1019;  Declara- 
tions,-vol.  6,  p.  244. 

Malice  is  not  a  necessary  allegation. 
Wicker  v.  Hotchkiss,  62  111.  107;  Page 
V.  Gushing,  38  Me.  523;  Prough  v. 
Entriken,  11  Pa.  St.  81. 

In  Brown  v.  Feeter,  7  Wend.  (N.  Y.) 
301,  the  declaration  alleged  substan- 
tially that  the  judgment  against  the 
plaintiff  had  been  paid,  contented  and 
satisfied  by  the  said  plaintiff  to  the  said 
defendant  (before  the  committing  of 
the  grievance  complained  of),  and  that 
there  was  no  sum  of  money  due  or 
payable  upon  said  judgment,  etc.;  yet, 
the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure 


and  aggrieve  the  said  plaintiff  in  that 
behalf,  wrongfully  and  unjustly  caused 
or  procured  the  execution  to  be  issued, 
etc.  The  court  said  that  no  authority 
could  be  found  "  for  saying  that  in  a 
case  like  this,  express  malice  must  be 
alleged  in  terms  and  explicitly  proved. 
If  the  declaration  charges  the  act  to 
have  been  wrongfully  and  wilfully 
done,  and  the  evidence  supports  the 
allegation,  it  is  sufficient."  But  see 
Hearn  v.  Shaw,  72  Me.  187,  where  the 
court  says  that  it  does  not  "assent  to 
the  claim  of  the  plaintiff  that  proof  of 
malice  in  its  legal  sense  *  *  *  is  not 
ordinarily  essential  in  an  action  for 
abuse  of  legal  process."  See  also  Nor- 
cross  V.  Otis,  152  Pa.  St.  481. 

Want  of  Probable  Cause.  —  It  need 
not  be  alleged  that  the  action  in  which 
process  issued  was  sued  out  without 
reasonable  or  probable  cause.  Grainger 
V.  Hill,  4  Bing.  N.  Cas.  212,  33  E.  C.  L. 
328;  Porter  v.  Johnson,  96  Ga.  145; 
Emery  v.  Ginnan,  24  111.  App.  65; 
Wicker  v.  Hotchkiss,  62  111.  107;  Page  v. 
Gushing,  38  Me.  523;  Hazard  v.  Hard- 
ing, 63  How.  Pr.  (N.  Y.  Supreme  Ct.) 
326;  Prough  V.  Entriken,  ri  Pa.  St.  81; 
Mayer  v.  Walter,  64  Pa.  St.  283.  But 
see  Hearn  v.  Shaw,  72  Me.  187,  where 
the  court  says  that  it  does  not  "  assent 
to  the  claim  of  the  plaintiff  that  proof 
*  *  *  of  want  of  probable  cause  is  not 
ordinarily  essential  in  an  action  for 
abuse  of  legal  process."  See  also  Nor- 
cross  V.  Otis,  152  Pa.  St.  481. 

Termination  of  Suit.  —  It  is  imma- 
terial whether  the  suit  which  the  process 
commenced  has  been  determined  or 
not.  Grainger  v.  Hill,  4  Bing.  N. 
Cas.  212,  33  E.  C.  L.  328;  Emery  v. 
Ginnan,  24  111.  App.  65;  Liquid  Car- 
bonic Acid  Mfg.  Co.  V.  Convert,  82  111. 
App.  39;  Rothschild  v.  Meyer,  18  111. 
App.  284;  Page  V.  Gushing,  38  Me.  523; 
Bebinger  v.  Sweet,  i  Abb.  N.  Cas.  (N. 
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Y.  Supreme  Ct.)  263;  Sneeden  v.  Harris, 
log  N.  Car.  349;  Lockhart  v.  Bear,  117 
N.  Car.  298;  Merriman  v.  Morgan,  7 
Oregon  69;  Prough  v.  Entriken,  11 
Pa.  St  81;  King  z/.  Johnston.  81  Wis. 
578;  Whitten  v.  Bennett,  86  Fed.  Rep. 

405- 

Precedents  —  Bnngtn^  Suit  for  Ficti- 
tious Debt.  —  In  Hazard  v.  Harding,  63 
How.  Pr.  (N.  Y.  Supreme  Ct.)  326,  the 
complaint  substantially  alleged  that  on 
December  20,  1879,  'he  defendants 
wrongfully  and  maliciously  contriving, 
purposing  and  intending  to  injure, 
harass  and  distress  the  plaintiff,  and  to 
compel  him  by  and  through  fear  and 
duress  of  imprisonment  to  pay  and 
satisfy  a  wrongful  and  fictitious  debt, 
wrongfully  brought  an  action  against 
him  for  the  recovery  thereof,  which 
was  finally  dismissed  upon  the  merits. 
That  plaintiff  was  twice  arrested  and 
imprisoned  in  said  action,  and  has  sus- 
tained damage  thereby  in  the  sum  of 
$20,000,  for  which  he  brings  suit.  This 
was  held  to  show  an  abuse  of  legal 
process  and  to  be  sufficient  without 
proof  of  want  of  probable  cause. 

Garnishing  Exempt  Wages.  —  Plain- 
tiff, a  judgment  debtor  of  the  defendant 
and  an  employee  of  the  Illinois  Central 
Railway  Company,  being  the  head  of  a 
family,  brought  an  action  for  an  abuse 
of  process,  alleging  "  That  the  said  rail- 
road company  pay  their  employees 
monthly,  about  the  txuenty- fifth  day  of 
each  and  every  month,  and  on  the 
twenty-first  day  oi  January,  iSg^,  there 
was  due  plaintiff  from  said  railroad 
company  his  earnings  for  his  personal 
services  for  the  forty  days  next  pre- 
ceding said  twenty-first  Aziy  oi  January, 
iSq^,  and  no  more.  That  on  the  said 
twenty- fir  St  day  oi  January,  189^,  the 
defendant,  well  knowing  that  plaintiff 
was  the  head  of  a  family,  and  a  resi- 
dent of  the  state  of  lozva,  and  an  em- 
ployee of  said  railroad  company,  and 
that  no  money  or  property  of  this 
plaintiff  was  in  the  hands  or  under  the 
control  of  said  railroad  company  other 
than  his  earnings  for  his  personal 
services  for  a  period  not  to  exceed  forty 
days  prior  to  said  twenty-first  day  of 
January,  iSg^,  and  well  knowing  that 
said  personal  earnings  were  exempt 
from  execution,  and  would  be  paid  by 
said  railroad  company  to  plaintiff  in 
a  few  days,  did,  on  said  twenty-first 
day  oi  January,  iSg4,  knowingly,  will- 
fully,  and    maliciously,  and  with   the 


purpose  and  intent  to  vex,  harass,  and 
injure  this  plaintiff,  and  to  deprive  him 
of  said  money,  and  the  use  thereof, 
and  to  unlawfully  subject  said  exempt 
money  to  the  payment  of  debts,  and  to 
vex,  harass,  and  annoy  said  railroad 
company,  so  as  to  cause  said  railroad 
company  to  discharge  plaintiff  from 
their  employ,  and  to  cause  and  compel 
this  plaintiff,  in  order  to  prevent  such 
discharge,  to  use  such  exempt  money, 
against  his  will,  to  pay  the  judgment 
hereinafter  mentioned  and  described, 
cause  and  direct  G.  H.  Odell,  the  sheriff 
of  Delaware  county,  Iowa,  to  garnish 
and  attach  plaintiff's  said  exempt 
money  and  earnings  for  his  personal 
services  for  a  period  not  to  exceed /br/v 
days  prior  to  said  twenty-first  day  of 
January,  \^g4,  then  amounting  to  the 
sum  of  twenty-five  dollars,  in  the  hands 
of  said  railroad  company,  by  seizing 
and  attaching  said  money  by  garnish- 
ing said  railroad  company."  Then 
follow  averments  as  to  the  judgment 
and  items  of  actual  damage  sustained. 
The  court,  on  demurrer,  held  that  the 
above  petition  showed  a  cause  of  action. 
Nix  V.  Goodhill,  95  Iowa  282. 

See  also  Bebinger  v.  Sweet,  i  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  263. 

Insufficient  Declaration.  —  In  Bartlett 
V.  Christhilf,  69  Md.  219,  the  plaintiff 
declared  in  case  for  the  malicious 
abuse  of  the  process  of  the  court;  and 
after  reciting  that  "  it  became  the  duty 
of  the  said  defendant  not  to  use  the 
process  of  the  said  court  falsely  and 
maliciously  to  injure  the  said  plaintiff," 
it  avers  that  the  defendant  did  "mali- 
ciously make  use  of  the  process  of  the 
said  the  Circuit  Court  oi  Baltimore  City, 
by  causing  to  be  filed  a  petition  in  the 
said  court  to  which  he  made  affidavit 
for  the  purpose  of  having  the  said  ^ar/- 
Z^// declared  in  contempt  of  court  and 
removed  from  his  place  of  receiver, 
and  to  disgrace  him  in  the  eyes  of  the 
defendant,  William  P.  White;''  and 
that  "  the  facts  alleged  in  the  said  peti- 
tion against  the  said  Bartlett  yi^rc.  false 
to  the  knowledge  of  the  said  defend- 
ant." This  declaration  was  held  not 
to  show  an  abuse  of  process.  The 
court  said:  "It  is  true  that  the  count 
avers  that  the  appellee  did  maliciously 
make  use  of  the  process  of  the  Court 
by  causing  to  be  filed  a  petition  for  the 
purpose  of  having  the  appellant  de- 
clared in  contempt,  etc.;  but  these 
averments   relate   to  acts  done  with  a 
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(^Commencing  as  in  Form  No.  6943.')  For  that  whereas  the  said 
defendants  heretofore,  to  wit,  on  the  /^/r^day  oi  January^  a.  d.  i857, 
at  the  township  of  Columbia,  in  said  county,  without  having  any 
reasonable  or  probable  cause  for  so  doing,  but  contriving  and  intend- 
ing to  harm,  oppress  and  injure  the  said  plaintiff,  falsely  and  mali- 
ciously went  and  swore  out  a  summons  in  favor  of  said  defendant 
Randy  June,  and  against  the  plaintiff,  before  ox\&  Joseph  M.  Griswold, 
a  justice  of  the  peace  of  th^  township  of  Columbia,  as  follows,  to  wit: 
"  State  of  Michigan,  \ 
Co  u  n  ty  of  Jackson,  ) 

To  any  constable  of  said  county,  greeting:  In  the  name  of  the 
people  of  the  State  of  Michigan,  you  are  hereby  commanded  to  sum- 
mon John  Antcliff,  if  he  shall  be  found  in  your  county,  to  appear 
before  me,  one  of  the  justices  of  the  peace  in  and  for  said  county,  at 
my  office  in  Columbia,  on  the  11th  of  January,  a.  d.  i8^7,  at  /^«  o'clock 
in  the  forenoon,  then  and  there  to  answer  to  Randy  June,  in  a  plea  of 
trespass  on  the  case  upon  promises,  to  his  damage  three  hundred  dol- 
lars or  under.  Hereof  fail  not,  but  of  this  writ,  with  your  doings, 
make  return  according  to  law. 

Given  under  my  hand  at  Columbia,  Jackson  county,  this  third  day 
of  January,  a.  D.  i2,87. 

Joseph  Griswold,  Justice  of  the  Peace." 
they,  the  said  defendants,  then  and  there  well  knowing  that  the  said 
pretended  plaintiff  in  said  suit  had  no  just  cause  of  action  whatever 
against  the  said  plaintiff  of  any  kind,  and  that  said  plaintiff  resided 
in  the  county  of  Washtejiaw,  and  not  in  said  county  oi  Jackson,  and 
they,  the  defendants,  then  and  there  falsely  and  maliciously  intend- 
ing to  so  use  the  said  summons,  so  issued  as  aforesaid,  as  to  obtain 
an  illegal  and  fraudulent  judgment  against  the  said  plaintiff  for  a 
large  amount  of  money,  ta  wit,  the  sum  of  three  hundred  dollars,  and 
to  obtain  an  execution,  and  to  use  the  same  for  the  purpose  of  extort- 
ing the  said  amount  of  money  from  said  plaintiff. 

And  such  proceedings  were  thereupon  had  that  afterward,  to  wit, 
on  the  said  11th  day  oi  January,  a.  d.  i85'7,  the  said  defendants 
appeared  before  the  said  justice,  at  his  office  in  said  township  of 
Columbia,  at  the  hour  mentioned  in  the  said  summons  for  the  return 
thereof,  and  then  and  there  caused  and  procured  the  said  justice  to 

view  to  the  procuring  of  the  order,  and  thing  from  the   manner  of  executing  it 

not  to  anything  done  under  or  in  pre-  when  obtained." 

tended  pursuance  of  the  order.  The  1.  This  is  substantially  the  second 
allegations  of  the  count  impeach  the  count  of  a  declaration  set  out  in  Ant- 
good  faith  of  the  proceedings  which  cliff  z/.  June,  81  Mich.  477.  It  was  held 
culminated  in  the  order.  They  do  not  good.  The  court  said:  "Obtaining  a 
show  any  abuse  of  the  order  when  judgment  by  fraud  and  perjury,  when 
issued.  If  the  order  was  procured  there  was  never  any  judgment  in  favor 
maliciously,  falsely,  and  without  proba-  of  June  against  Antcliff,  and  suing  out 
ble  cause,  that  circumstance  would  an  execution  upon  such  judgment, 
furnish  no  ground  for  holding  that  the  when  the  defendants  knew  that  it  was 
regular  and  proper  service  of  the  order  false  and  fraudulent,  and  extorting 
amounted  to  a  malicious  abuse  of  the  money  under  such  execution,  is  *  *  * 
process  of  the  Court.  The  manner  of  an  abuse  of  process." 
obtaining  the  order  is  quite  a  different         See,  generally,  supra,  note  I,  p.  758. 

760  Volume  n. 


13432.  MALICIOUS  PROSECUTION.  13433. 

enter  and  docket  a  judgment  in  favor  of  said  Randy  June ^  and  against 
the  plaintiff,  for  the  sum  of  three  hundred  dollars  damages  and  two 
dollars  and  sixty  cents  costs  of  suit,  which  said  pretended  judgment 
was  illegal,  fraudulent  and  void,  as  said  defendants  well  knew;  and 
the  said  defendants  afterward,  to  wit,  on  the  llth  day  of  January, 
iS87,  falsely  and  maliciously  caused  and  procured  the  said  justice  to 
make  and  issue  a  transcript  of  said  pretended  judgment  in  due  form, 
and  duly  certified  by  said  justice,  and  afterward,  to  wit,  on  the  same 
day  last  mentioned,  filed  the  said  transcript  in  the  office  of  the  clerk 
of  the  Circuit  Court  for  the  county  of  Jackson,  and  then  and  there 
caused  the  said  clerk  to  enter  and  docket  the  same  as  a  judgment  of 
the  Circuit  QowxX.  for  the  county  oi  Jackson;  and,  at  the  same  time  of 
entering  and  docketing  said  transcript  judgment,  the  said  defendants 
caused  and  procured  the  said  clerk  of  the  Circuit  Court  to  issue  an 
execution  upon  said  pretended  judgment  in  due  form,  and  directed 
to  the  sheriff  of  said  county  of  Washtenaw,  and  on  the  same  day 
delivered  the  said  execution  to  William  Walsh,  sheriff  of  said  Wash- 
tenaw county;  and  afterward,  to  wit,  on  the  21th  day  oi  January, 
iS87,  the  said  defendants  caused  and  procured  the  said  William 
Walsh,  sheriff  as  aforesaid,  to  proceed  to  collect  the  said  execution 
from  the  plaintiff,  and  force  him,  the  said  plaintiff,  to  pay  the  same; 
and  the  said  plaintiff,  then  and  there,  against  his  will,  and  protesting 
that  he  was  not  liable  to  pay  the  same,  or  any  part  thereof,  was  forced 
and  compelled  by  said  sheriff,  in  order  to  protect  his  property  from 
levy  and  sale,  to  pay  the  same  to  him,  and  did  pay  to  him,  for  said 
defendants,  the  sum  of  two  hundred  and  forty  dollars  in  money,  —  all 
which  said  several  grievances  in  this  court  mentioned  were  done  and 
committed  by  said  defendants  against  the  plaintiff,  falsely  and  mali- 
ciously, and  without  any  reasonable  or  probable  cause  whatsoever. 

By  reason  of  which  said  several  premises  the  said  plaintiff  has  been 
and  is  greatly  injured,  and  put  to  large  expense  and  trouble,  and  to 
great  anxiety,  and  has  been  and  is  otherwise  greatly  injured  in  his 
credit  and  circumstances,  to  the  damage  of  the  plaintiff  oi  Jive  thou- 
sand dollars,  and  therefore  he  brings  this  suit. 

Hewett  cr*  Freeman,  Plaintiff's  Attorneys, 

Austin  Blair,  of  Counsel. 
(^Address  of  attorney  as  in  Form  No.  6943.) 

Form  No.  13433. 

(Precedent  in  Lockharl  v.  Bear,  117  N.  Car.  299.)' 

1.  A  demurrer  to  this  complaint  was  ment  of  payment  of  debt,  "  it  is  mani- 

sustained  in  the  lower  court,  which  was  fest    *   *   *    that    the    defendant   was 

held  error  in   the   upper  court  on  the  trying  to  enforce  the  plaintiff  by  means 

ground  that,  as  it  was  admitted  by  de-  of   the    extraordinary    process   of    the 

fendant's  counsel  on  the  argument  that  court,  and  the  fear  of  imprisonment,  to 

the  money  in  Wright's  hands  was  all  compel  the  plaintiff  to  pay  him  out  of, 

that  defendant  knew  of  plaintiff's  hav-  or  to  give  him  an   order  upon,  a  fund 

ing,  and  that  this  sum  was  less  than  five  which    the    constitution   has  declared 

hundred  dollars,  which  was  exempt  by  shall  be  free  from  the  exigencies  of  all 

reason    of    a   constitutional   provision  process  and  for  the  debt  of   Solomon 

that  five  hundred  dollars  worth  of  prop-  Bear  or  any  one  else." 
erty  is  absolutely  free  from  any  and  all        See,    generally,    supra,    note    i,    p. 

process  for  the  collection  or  the  enforce-  758. 
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[(^Commencing  as  in  Form  No.  55^7.)]^ 

ist.  That  on  or  about  the  1st  day  oi  June,  i893,  the  defendant, 
Solomon  Bear,  with  the  purpose  and  intent  of  extorting  from  the 
plaintiff  an  order  upon  one  J.  M.  Wright  for  the  payment  to  him  of 
the  sum  of  two  hundred  and  sixty-four  and  85-100  dollars,  claimed  by 
him  to  be  due  and  owed  to  him  by  plaintiff,  but  which  plaintiff  denied, 
out  of  the  proceeds  of  an  insurance  policy  assigned  by  plaintiff  to  the 
said  Wright,  threatened  the  plaintiff  with  arrest  and  imprisonment 
unless  he  gave  him  said  order,  and  upon  his  refusing  to  do  so,  made 
an  affidavit  in  which  he  falsely  alleged  that  plaintiff  was  about  to 
remove  himself  and  property  from  this  State, ^  with  intent  to  defraud 
his  creditors  and  sued  out  writ  of  arrest  and  bail  for  the  alleged  pur- 
pose of  detaining  the  plaintiff  in  this  State  to  answer  such  judgment 
which  he  the  defendant  might  obtain  in  a  suit  then  instituted  by  him 
to  recover  the  alleged  debt  before  stated,  and  which  as  aforesaid  was 
denied;  and  upon  said  writ  he  l^ad  the  defendant  arrested,  deprived 
of  his  liberty  and  incarcerated  in  the  common  jail  of  New  Hanover 
County  for  the  period  of  six  days  and  nights. 

2nd.  That  at  the  time  the  defendant  made  said  affidavit  and  sued 
out  said  writ  he  well  knew  the  plaintiff  was  insolvent  and  that  he 
could  not  collect  his  debt  even  if  it  existed,  or  any  other  debt  by  a 
judgment  against  him  and  by  detaining  him  here  for  that  alleged  pur- 
pose, and  that  the  only  way  he  could  collect  the  said  disputed  debt 
was  by  forcing  this  plaintiff  through  fear  of  arrest  to  give  the  said 
order,  which  plaintiff  had  refused  to  do;  and  plaintiff  alleges  and  so 
charges  that  the  defendant  sued  out  said  writ  and  used  it  not  for  the 
purpose  set  forth  therein  or  commanded  by  the  exigency  of  the  writ, 
but  for  the  illegal  and  malicious  purpose  of  compelling  him,  the  plain- 
tiff, as  aforesaid,  through  the  fear  of  imprisonment,  either  to  pay  the 
amount  of  a  disputed  debt  to  him  in  cash  or  to  give  him  the  said 
order  upon  the  said  /.  M.  Wright.  And  the  plaintiff  charges  that  by 
so  doing  he  perpetrated  a  fraud  upon  the  court,  and  abused  its 
process,  to  the  discredit  of  the  court  and  the  law,  and  to  the  great 
wrong  and  injury  of  the  plaintiff. 

3rd.  That  the  plaintiff  was  arrested  at  night  and  when  taken  to  the 
jail  found  there  awaiting  him  the  defendant  Bear,  who  told  him  that 
if  he  would  give  the  said  order  to  him  he  would  have  him  released, 
but  otherwise  he  must  be  locked  up  for  the  night.  And  upon  plain- 
tiff's refusal  to  do  this,  the  defendant  directed  the  sheriff  to  proceed, 
and  the  plaintiff  was  locked  up  in  a  common  cell  used  to  imprison 
criminals  and  other  violators  of  the  law. 

4th.  That  instead  of  ordering  said  arrest  in  the  daytime,  when 
plaintiff  might  have  sought  for  some  one  to  bail  him  and  prevent  his 
going  to  jail,  the  defendant  waited  to  order  the  arrest  until  late  at 
night,  when  he  knew  plaintiff,  being  a  stranger,  could  not  procure  a 

1.  The  matter  to  be  supplied  within  and  property  from  the  state,"  clearly 
[  ]  will  not  be  found  in  the  reported  implied  that  plaintiff  was  a  resident  of 
case.  the  state,  "as  the  term  '  remove  him- 

2.  It  was  held  that  the  allegation  in  self  from  the  state '  would  have  been 
defendant's  petition,  as  follows,  "  that  improperly  used  had  he  not  been  at 
plaintiff  is  about  to  remove  himself  that  time  a  resident." 
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bond  and  would  therefore  be  compelled  either  to  comply  with  his 
demand  or  spend  the  night  in  a  felon's  cell.  And  plaintiff  alleges 
that  he  could  not  procure  any  bail  that  night  nor  until  the  expiration 
of  six  days  and  nights  thereafter,  being  a  comparative  stranger  in 
the  city  of  Wilmington,  and  having  few  friends  there;  and  that  for 
the  space  of  six  days  and  nights  he  was  compelled  to  endure  the  pain, 
mortification  and  mental  anguish  of  the  disgrace  of  imprisonment  io 
a  common  jail  and  the  deprivation  of  his  liberty. 

Wherefore,  plaintiff  demands  jtfdgment  against  the  defendant, 

First.  Y or  five  thousand  dollars  damages  for  the  wrong  and  injury 
done  to  him  by  defendant's  illegal  and  nefarious  acts. 

Second.  For  five  thousand  dollars  punitive  damages  for  his  violation 
and  abuse  of  the  law. 

Third.   For  the  costs  of  this  suit. 

^Signature  and  verification  as  in  Form  No.  59^7.)]^ 

b.  To  Oust  Plaintiff  from  Realty. 

Form  No.  13434. 
(Precedent  in  Sneeden  v.  Harris,  109  N.  Car.  350.)' 

[(^Commencing  as  in  Form  No.  5927.  )]^ 

1.  That  during  the  Summer  and  Fall  of  i857  plaintiff  was  in  pos- 
session of  a  certain  tract  of  land,  or  island,  in  New  Hanover  County 
in  Wrightsville  Sound,  near  the  ocean,  and  known  as  Sneeden' s  Ham- 
mocks, occupying  same  under  a  claim  of  title  which  he  believed  to 
be  good  and  valid. 

2.  That  during  that  period  there  was  a  considerable  discussion  in 
the  community  about  the  probability  of  two  railroads  being  con- 
structed to  the  Sound,  and  it  was  understood  that  both  were  desirous 
of  securing  possession  of  said  property,  known  as  Sneeden  s  Ha?n- 
mocks,  the  one  The  Wilmington  Sea  Coast  Railroad  Co.,  intending  it  as 
their  terminus,  the  other.  The  Wilmington,  Onslow  and  East  Carolina 
Railroad Co.,mX.endmg  to  make  it  the  terminus  of  a  branch  of  a  road 
to  the  ocean,  as  plaintiff  is  informed  and  believes,  and  states,  for 
this  reason,  the  market  value  of  his  property  became  greatly 
enhanced. 

3.  That  defendants  George  and  Julia  Harris  also  claim  title  to  said 
island,  and  were  negotiating  with  the  railroad  companies  to  make 
sale  of  it  to  one  of  them,  and  sometime  in  October  or  November  in 
that  year  entered  into  a  contract  with  the  W.  O.  &"  E.  C.  Railroad 
Company  through  defendant  Z>.  Z.  Russell,  who  was  largely  interested 

1,  The  matter  to  be  supplied  within  the  plaintiff  was  arrested  and  im- 
[  ]  will  not  be  found  in  the  reported  prisoned,  has  been  finally  and  legally 
case.  determined  and  ended  before  the  com- 

2.  The  defendants  demurred  to  this  mencement  of  this  action."  The  de- 
complaint,  assigning  several  grounds  murrer  was  sustained  in  the  lower 
of  demurrer,  the  only  one  relied  on,  court  and  overruled  in  the  upper  court, 
however,  being  "  that  the  complaint  it  being  held  that  a  complaint  for  the 
does  not  allege  or  show  upon  its  face  malicious  use  and  abuse  of  process 
that  the  civil  action  in  which  the  war-  need  not  allege  a  determination. 

rant  of  arrest  was  issued,  whereunder        See,  generally,  supra,  note  i,  p.  758. 
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in  said  road,  and  its  financial  agent,  projector  and  manager,  to  sell 
one-half  of  said  island  to  said  railroad  company  or  to  him  and  certain 
other  divers  persons  interested  with  him,  for  %25,000,  and  as  the 
plaintiff  has  been  informed  by  defendants,  Harris  and  Russell,  the 
said  contract  would  have  been  executed  at  that  time  but  for  the  pos- 
session of  the  property  by  the  plaintiff. 

4.  But  finding  their  bargain  blocked  by  plaintiff's  possession,  the 
defendants,  George  Sind  Julia  Harris  (Xhvoxxgh  her  agent  and  husband 
George  Harris'),  and  D.  L.  Russell,  .consulted  together  as  to  the  best 
means  to  carry  out  their  common  object  and  to  obtain  immediate 
possession  of  the  property  so  that  they  might  make  a  sale  thereof, 
and  well  knowing  there  was  no  lawful  means  of  accomplishing  this, 
they  determined  upon  and  proceeded  to  execute  the  base,  malicious 
and  illegal  plan  of  suing  out  a  writ  of  arrest  and  bail  under  the  false 
and  malicious  pretense  that  plaintiff  was  slandering  their  title  to  the 
property  by  claiming  it  to  be  his  own,  and  of  having  him  arrested 
and  removed  from  the  property  and  imprisoned,  so  that  they  might 
take  possession  as  soon  as  the  plaintiff  was  removed;  by  which 
wrongful  and  malicious  act  the  process  of  the  Court  was  abused,  and 
used  for  a  purpose  not  set  forth  in  the  affidavit  upon  which  the  order 
of  arrest  was  obtained. 

5.  In  pursuance  of  this  unlawful,  base  and  malicious  design  and 
purpose,  they  applied  to  Henry  P.  JVesl,^  the  other  defendant,  and 
induced  him  to  sign  a  bond  required  by  law,  and  then  sued  out  before 
the  Clerk  a  writ  of  arrest  and  bail,  and  had  the  same  placed  in  the 
Sheriff's  hands,  who  late  in  the  afternoon  about  the  Jirsl  day  of 
November,  in  said  year,  assaulted,  arrested  and  removed  the  plaintiff 
from  the  possession  of  the  property  which  he  was  quietly  enjoying 
and  believed  to  be  his  own;  and  as  soon  as  plaintiff  was  removed, 
the  defendants  took  possession  of  and  held  the  property  until  they 
sold  it  to  the  Wilmington  Sea  Coast  Railroad  Company. 

6.  That  defendants  well  knew,  at  the  time  they  made  said  affidavit, 
that  plaintiff  was  a  very  poor  man,  and  that  no  damages  could  be 
obtained  from  him,  and  that  the  statements  made  in  said  affidavit 
that  he  was  slandering  their  title  were  false,  and  that  the  purpose 
and  object  in  bringing  this  suit  was  not  to  hold  him  to  answer  a  claim 
for  damages,  but  that  it  was  in  truth  and  fact,  as  above  alleged,  and 
has  been  acknowledged  by  defendant  George  Harris,  for  the  express 
and  deliberate  purpose  of  suing  out  a  writ  of  arrest  to  obtain  imme- 
diate possession  of  the  property  which  they  could  not  otherwise 
secure,  and  in  so  doing  they  purposely  and  deliberately  abused  the 
process  of  the  Court. 

7.  That  plaintiff  was  removed  from  possession  as  aforesaid,  car- 
ried a  distance  of  eight  miles  to  the  common  jail  of  the  county,  and 
then  and  there  was  incarcerated  and  restrained  of  his  liberty  for  a 
period  of  ten  days. 

8.  That  plaintiff  was  an  old  man  about  sixty-five  years  of  age,  and 

1.  A  demurrer  as  to  the  defendant  appear  that  he  was  in  any  way  liable 
West  was  sustained,  on  the  ground  for  them  except  as  surety  on  said  un- 
that  "  it  is  not  alleged  that  he  partici-  dertaking,  which  would  be  ex  con- 
pated  in  the  torts  alleged,  nor  does  it     tractu." 
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at  the  time  of  his  said  imprisonment  his  wife  was  extremely  ill  of  a 
sickness  from  which  she  shortly  afterwards  died,  and  at  the  time  of 
his  imprisonment  he  was  daily  expecting  her  death;  and  in  order  to 
avoid  being  separated  from  her,  and  to  enable  him  to  be  present 
at  her  bedside  to  administer  to  her  wants,  and  also  to  avoid  the 
pain,  suffering  and  disgrace  of  going  to  jail,  fearing  the  ill  effects  of 
close  confinement  upon  one  so  old  and  infirm  as  himself,  and  well 
knowing  his  innocence  of  any  unlawful  act,  and  being  too  poor  to 
give  bond,  he  applied  to  several  persons  through  his  friends  to  give 
bail  for  him,  but  each  of  the  persons  applied  to  refused  his  petition. 

9.  That  by  reason  of  his  imprisonment  he  was  separated  from  his 
wife  and  unable  to  be  with  her  in  her  last  days,  and  was  prevented 
from  attending  to  his  ordinary  affairs,  and  greatly  suffered  in  mind 
and  body.     By  all  of  which  he  was  damaged  five  thousand  dollars. 

10.  That,  as  aforesaid,  in  pursuance  of  their  illegal  and  evil  pur- 
pose, immediately  upon  the  removal  of  the  plaintiff  from  the  prop- 
erty, the  defendant  took  possession,  broke  open  his  house,  removed 
and  scattered  his  effects,  leveled  his  house  with  the  ground,  shot 
and  destroyed  his  hogs  and  poultry,  and  committed  other  acts  of 
violence,  abuse  and  spoliation,  thereby  showing  their  ill  feeling  and 
the  malice  influencing  the  defendants  toward  the  plaintiff,  by  all  of 
which  acts  of  violence  the  plaintiif  was  damaged  five  thousand  dollars. 

Wherefore,  plaintiff  demands  judgment  against  defendants  (i)  for 
$5,500  damages  actually  sustained  by  him  from  defendants'  unlawful 
acts;  (2)  $5j000  punitory  damages  for  suing  out  a  writ  contrary  to 
law  and  having  plaintiff  arrested  and  imprisoned  upon  a  charge  so 
false  and  with  a  purpose  so  wrongful,  illegal  and  malicious,  and 
for  costs. 

[(^Signature  and  verification  as  in  Form  No.  5927.y\^ 

II.  Criminal  prosecution. 

Form  No.  13435- 

(Precedent  in  Dempsey  v.  State,  27  Tex.  App.  271.)* 

[(^Commencing  as  in  Form  No.  10838,  and  continuing  doivn  to  *)]* 
did  then  and  there  unlawfully,  for  the  purpose  and  with  the  intent  to 
vex,   harass,  and   injure  one   Thomas  Kelley,  wilfully  institute   and 

1.  The  matter  to  be  supplied  within  against  such  other  person,  he  shall  be 
[]  will  not  be  found  in  the  reported  deemed  guilty  of  malicious  prosecution, 
case.  and,   upon    conviction,   shall   be   fined 

2.  This  information  was  held  sufB-  not  less  than  one  hundred  nor  more 
cient,  as  it  followed  the  words  of  the  than  one  thousand  dollars,  or  be  im- 
statute  and  was  sufficiently  specific,  prisoned  in  the  county  jail  not  less  than 
It  is  based  upon  Tex.  Pen.  Code  (1895),  one  month  nor  more  than  one  year." 
art.  292,  which  reads  as  follows:  "  If  See  also  Ballinger's  Anno.  Codes  & 
any  person  in  this  state,  for  the  pur-  Stat.  Wash.  ^1897),  §  7089. 

pose  of  extorting  money  from  another.  Termination  of  Prosecution.  —  It  is  not 
or  the  payment  or  security  of  a  debt  essential  under  the  statute  to  allege  and 
due  him  by  such  other  person,  or  with  prove  that  the  alleged  malicious  prose- 
intent  to  vex,  harass  or  injure  such  cution  had  terminated  before  the  insti- 
person,  shall  institute  or  cause  to  be  tution  of  the  suit.  Dempsey  v.  State, 
instituted,    any    criminal    prosecution  27  Tex.  App.  269. 
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cause  to  be  instituted  against  the  said  Thomas  Kelley,  in  Justice  s  court 
of  precinct  number  one,  oi  Jackson  county,  Texas,  a  criminal  prosecu- 
tion as  follows,  to  wit:  "  The  State  of  Texas  v.  Thomas  Kelley,  num- 
ber eighty-three,''  charging  the  said  Thomas  Kelley  by  complaint  made 
before  H.  T.  Chivers,  county  attorney  of  said  county,  which  com- 
plaint was  filed  by  William  Pay  son,  the  justice  of  the  peace  in^  and 
for  said  precinct  number  one,  with  unlawfully  and  wilfully  tying  and 
staking  out,  and  causing  to  be  tied  and  staked  out,  to  graze  within 
the  enclosed  lands  of  the  said  Daniel  Dempsey  a  horse,  [contrary  to 
{concluding  as  in  Form  No.  10838}.]^ 


Malice    and    want   of   probable    cause 

must  be  proven  although  the  statute  is 
silent  so  far  as  allegation  of  them  is 
concerned.  Dempsey  v.  State,  27  Tex. 
App.  269;  Reed  v.  State,  29  Tex.  App. 
449;  Johnson  v.  State,  32  Tex.  Crim. 
Rep.  58. 

Precedent.  —  In  Reed  v.  State,  29  Tex. 
App.  449,  the  information  alleges  that 
defendant  did  "  unlawfully,  for  the  pur- 
pose and  with  the  intent  to  vex,  harass, 
and  injure  one  J.  M.  Hackett,  willfully 
institute  and  cause  to  be  instituted 
against  the  saidy.  M.  Hackett,  injus- 
tice's Court  of  Precinct  No.  i  of  Fisher 
County,  Texas,  a  criminal  prosecution, 


as  follows,  to  wit.  The  State  of  Texas  v. 
J.  M.  Hackett,  No.  jj,  charging  the  said 
J.  M.  Hackett,  by  complaint  made  be- 
forey.  N.  Weakley,  justice  of  the  peace 
of  Precinct  No.  /  of  said  Fisher  County, 
which  complaint  was  filed  by  f.  N. 
Weakley,  justice  of  the  peace  in  and  for 
said  Precinct  No.  i,  Fisher  County, 
Texas,  on  the  26th  day  of  April,  i8go, 
with  using  in  the  town  of  Roby,  on  the 
public  square  thereof,  loud  and  vocifer- 
ous language,  calculated  to  disturb  the 
inhabitants  thereof,"  etc. 

1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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See  the  titles  DENTISTS,  vol.  6,  p.  472;   PHYSICIANS  AND 

SURGEONS. 


MANDAMUS. 

I.  PETITION  OR  AFFIDAVIT  FOR  WRIT,  771. 

1.   Against  Federal  Judge,  to  Carry  Decree  into  Effect,  772. 
a.  Against  State  Officer,  777. 

a.  Auditor,  777. 

(i)   To  Apportion  and  Pay  Tax,  778. 

(2)  To  Draw  Warrant,  780. 

(3)  To  Pay   Owner  of  Protested  Bills  Pro  Rata 

Share  and  Damages,  782. 

(4)  To  Transfer  Certain  Sums  Paid  from  Special 

to  General  Fund,  783. 

b.  Board  of  Equalization,  to  Levy  Special  Tax,  785. 

c.  Cojnptroller,  787. 

(i)   To  Distribute  School  Money  to  Towns,  'j^i. 

(2)  To  Draw  Warrant  for  Salary,  788. 

(3)  To  Notify  County  Auditors  of  Rate  of  Tax  to  be 

Leried  to  Pay  Bonds,  791. 

d.  fudge,  to  Grant  Writ  of  Habeas  Corpus,  794. 

e.  President  of  Senate,  to  Act  as  Governor,  796. 

f.  Secretary   of  State,   to   Refrain   from   Attesting    or 

Delivering  Articles  of  City  Government,  797. 

g.  Secretary  of  State   and  Supreme    Court  Reporter,  to 

Furnish  Manuscript  of  Reports  to  Printer,  798. 
h.  State  Treasurer,  800. 

(i)   To  Pay  Coupons  of  Land  Commissioner' s  Bonds, 

800. 
(2)   To  Pay  Warrant,  803. 
8.  Against  County  Officer,  804. 

a.  Auditor,  804. 

(i)   To  Correct  Tax  List  and  Duplicate,  804. 

(2)  To  Draw  Warrant,  809, 

(3)  To    Enter  for    Taxation  Property  Omitted  in 

Preceding  Years,  812. 

b.  Board  of  Commissioners  or  Supervisors,  817. 

(i)   To  Alloio  Account,  817. 

(2)  To  Declare  Relator's  Election  to  Office,  821. 

(3)  To  Lroy  Tax,  823. 
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(4)  To  Recanvass  Election  Returns,  824. 

(5)  To  Receive  and  Act  on  Petition,  826. 

(6)  To  Sigfi  Bill  of  Exceptions,  827. 

c.  Clerk  or  Judge  of  County  Court,  829. 

(i)   To  Approve  and  Receive  Bond  of  Sheriff  Elect, 

829. 
(2)   To  Ascertain  Amount  of  Tax  to  be  Paid  City, 

835. 

d.  Election  Judges,  to  Sign  Certificate  of  Election,  837. 

e.  School  Directors,  to  Draw  Warrant  to  Satisfy  Judg- 

ment, 843. 
/.    Treasurer,  to  Pay  Railroad  Aid  Bonds,  845. 

4.  Against  City  or  Town  Officer,  859. 

a.  Board  of  Aldertnen  or  City  Council,  Z^(). 

(i)  To  Accept  Petitioner  s  Bond  as  Tax  Collector  and 
to  Com?nand  Another  to  Refrain  from  Per- 
forming Duties  as  Tax  Collector,  859. 

(2)  To  Admit  Colored  Children  to  Public  School,  ^61. 

(3)  To  Collect  and  Pay  Damages  for  Opening  Street, 

865. 

(4)  To  Declare  Relator  s  Election,  867. 

(5)  To  Determine  by  Lot  Opposing  Candidate' s  Right 

to  Seat,  869. 

(6)  1 0  Order  Payment  of  School  Expenses,  871. 

(7)  To  Restore    Certain    Assessments   to    Tax-book 

and  Collect  Same,  873. 

b.  Board  of  Public  Works,  to  Recognize  and  Receive  Re- 

lator as  a  Member,  876. 

c.  Comptroller,  to  Dra7V  Warrant,  879. 

d.  School  Board,    to    Order   Teachers  to  Refrain  from 

Reading  Bible  in  Public  Schools,  883. 

e.  Selectmen,  to  Call  Special  Touni  Meeting,  885 . 

5,  Against  Private  Corporation  Officer,  886. 

a.  In  General,  to  Allow  Stockholder  to  Inspect  Stock-book, 

886. 

b.  Parish  Register,  to  Enroll  Member  of  Church,  889. 

c.  Railroad,  890. 

(i)   To  Run  Cars  in  Accordance  with  Charter,  890. 
(2)   To  Stop  Trains  at  Certain  Station,  892. 

d.  Telephone,  to  Furnish  Telephotiic  Connection,  893. 
II.  NOTICE,  MOTION,  ORDER  TO  SHOW  CAUSE,  ETC.,  895. 

1.  Notice  of  Application,  895. 
3.  Order  to  Shoiv  Cause,  897. 
3.  Motion,  900. 

III.  Order  for  Alternative  Writ,  901. 

IV.  ALTERNATIVE  WRIT,  902. 

1.    To  State  Officer,  903. 

a.  Board  of  Canvassers,  to  Recanvass  Election  Returns, 

904. 

b.  Secretary  of  State,  to  Make  and  Deliver  Certificate  of 

Election,  908. 

768  Volume  11. 


MANDAMUS. 

5.  To  County  Officer,  909. 

a.  Board  of  Commissioners  or  Supervisors,  909. 

(i)   To  Declare  Relator  s  Election,  909. 

(2)  To  Receive  and  Act  on  Petition,  912. 

(3)  To  Remove    Their  Offices  to  the  Legal  County 

Seat,  913. 

b.  Probate  Judge,  to  Certify  to  Governor  Disqualification 

to  Act  in  Case,  914. 

c.  Superintendent  of  Schools,  to  Appoint  Three  Persons  to 

Appraise  School  Lands,  916. 

d.  Tax  Collector,  to   Turn  Over  Property  to   Successor, 

917. 
8.   To  City  or  To7vn  Officer,  918. 

a.  Board  of  Police,  to  Restore  Relator  to  Police  ForcCy 

918. 

b.  Common  Council,  919. 

(i)   To  Assess  and  Levy  Tax,  919. 

(2)  To  Order  Payment  of  School  Expenses,  921. 

(3)  To  Receive,  Inspect  and  Execute  Bonds,  922. 

c.  Mayor,  to  Sign  City  Ordinance,  924. 
4.    To  Railroad,  927. 

a.    To  Construct  Bridge  as  Ordered  by  Court,  927. 
.  b.    To  Receive  and   Transport  Cars  in  Accordance  with 
Interstate  Commerce  Act,  929. 
c.    To  Run  Cars  in  Accordance  with  Charter,  930. 

6.  To  Owner  of  Grain  Elevator,  to  Receive  and  Store  Grain,  93 1 . 

V,  Return  or  answer,  932. 

1.  By  State  Officer,  933. 

a.  Auditor,  that  Office  for  tvhich  Relator  Seeks  Pay  has 

been  Abolished,  934. 

b.  Board  of  Equalization,  that   Statutory  Limit  of  Tax 

has  been  Reached,  935. 

c.  District  Judge,    that    Statement    of  Pacts    was    Not 

Approved  Because  New  Trial  had  been  Granted,  936, 
8.  By  County  Officer,  937. 

a.  Board  of  Commissioners  or  Supervisors,  937. 

(i)   That  Election  was  Void  at  Which  Issue  of  Rail- 
road Aid  Bonds  was  Authorized,  937. 

(2)  That  No  Funds  Exist  with  Which  to  Undertake 

Improvements,  939. 

(3)  That  To7vn  had  Voted  No  License,  945. 

b.  Clerk  of  Court,  that  Execution  has  been  Enjoined,  945. 

c.  County  Clerk,  Denying  Legality  of  Change  in  Valuation 

Made  by  State  Board  of  Equalization,  948. 

d.  Judge,  that  Injunction  had  Issued  in  Accordance  with 

Decree  of  Supreme  Court,  957. 

e.  Justice  of  Peace,  that  Appellant  was  Not  Entitled  to 

Certification  of  Record  to  Circuit  Court,  Not  Hav- 
ing Paid  Justice's  Costs,  958. 

f.  Treasurer,    that    Warrant   was   Draivn    Contrary  to 

Constitution,  959. 
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8.  By  City  or  Tmvn  Officer^  960. 

a.  Commissioners,  that  Railroad  Refused  to  Make  Agree- 

ment as  to  Application  of  Railroad  Aid  Bonds,  960. 

b.  Common  Council,   that  Council  had  Regularly  Decided 

tJiat  Relator  was  Not  Elected,  963. 

c.  Recorder,  that  Examination  of  Accused  Cannot  be  Had, 

Owing  to  Absence  of  Itnportant  Witnesses,  963. 

d.  School  Principal,  that  Separate  Schools  were  Provided 

for  Colored  Children,  964. 
4.  By  Private  Corporation  Officer,  966. 

a.  Church,  that  Relator  had  been  Excommunicated  Accord- 

ing to  Articles  of  the  Church,  966. 

b.  Railroad,  that  Abandotiment  of  Old  Station  and  Estab- 

lishment of  New  was  for  Public  Benefit,  968. 
VI.  FINAL  ORDER  OR  JUDGMENT,  970. 

1.  Granting  Peremptory  Writ,  970. 

2.  Denying  Peremptory  Writ,  975. 
VII.  PEREMPTORY  WRIT,  977. 

VIII.  EXECUTION  FOR  DAMAGES  AND  COSTS  IN  MANDAMUS  PRO- 
CEEDINGS, 985. 

1.  For  Relator,  985. 

2.  For  Respondent,  986, 

CROSS-REFERENCES. 

For  Form  of  Application  for  Mandamus  to  Compel  County  Clerk  to 
Execute  an  Amended  Tax  Deed,  see  the  title  AMENDMENTS, 
vol.  I,  Form  No.  11  pj. 

For  Form  of  Application  for  Manda^nus  to  Compel  Clerk  of  City  Coun- 
cil to  Amend  Record,  see  the  title  AMENDMENTS,  vol.  i. 
Form  No.  1188. 

For  Forms  in  Proceedings  by  Mandatnus  to  Vacate  Order  of  Disbarment, 
see  the  title  ATTORNEYS,  vol.  2,  p.  969. 

For  Form  of  Petition  for  Mandamus  to  Compel  Issuance  of  Burial 
Permit,  see  the  title  DEAD  BODIES  AND  CEMETERIES, 
vol.  5,  Form  No.  6j86. 

For  Forms  of  Application  for  Mandamus  to  Compel  the  Issuance  of  a 
Certificate  to  a  Dentist,  see  the  title  DENTISTS,  vol.  6,  p.  472. 

For  Forms  in  Proceedings  by  Mandamus  to  Cotiipel  Settlement  of  Bill  of 
Exceptions,  see  the  title  EXCEPTIONS,  BILLS  OF,  vol.  7, 
p.  871. 

For  Form  of  Petition  for  Mandamus  to  Compel  City  to  Collect  Ferry 
Tolls,  see  the  title  FERRIES,  vol.  8,  Form  No.  ps/2. 

For  Forms  in  Proceedings  bv  Mandamus  to  Set  Apart  Exemption,  see  the 
title  HOMESTEADS  AND  EXEMPTIONS,  vol.  9,  p.  303. 

For  other  Forms  in  Mandamus  Proceedings  By  or  Agaifist  Corporations, 
see  the  titles  CORPORA  TIONS,  vol.  5,  p.  523;  DIRECTORS 
AND  CORPORATION  OFFICERS,  vol.  6,  p.  691;  FOR- 
EIGN CORPORATIONS,  vol.  8,  p.  645. 

For  Form  of  Order  for  Alternative  Mandamus  to  Issue  License  to  Sell 
Intoxicating  Liquors,  see  the  title  IN  TOXIC  A  TING  LIQ  UORS, 
vol.  10,  Form  No.  11777. 
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For  Forms  of  Demurrer  to  Alternative  Writ  of  Mandamus,  see  the  title 

DEMURRERS,  vol.  6,  p.  294. 
For  Forms  in  Proceedings  for  Contempt  for  Failure  to  Obey  Mandamus^ 

see  the  title  CONTEMPT,  vol.  5,  p.  226. 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  PETITION  OR  AFFIDAVIT  FOR  WRIT.i 


1.  Beqnisites  of  Affidavit  or  Petition  — 

Generally.  —  For  the  formal  parts  of  an 
affidavit  or  petition  in  a  particular  juris- 
diction consult  the  titles  Affidavits, 
vol.  I,  p.  548;  Petitions. 

For  statutes  and  rules  of  court  re\a.X\ng 
to  mandamus  and  proceedings  con- 
nected therewith  see  as  follows,  to  wit: 

Alabama.  — Civ.  Code  (1896),  §§431, 
432,  921,  2825-2833,  3826,  3S32. 

Arizona.  —  Rev.  Stat.  (1887),  §§  594, 
2335-2348. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  4890-4897,  5388. 

California.  — Code  Civ.  Proc.  (1897), 
g§  1084-1097. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  375.  2307,  4034;  Mills'  Anno.  Code 
(1896),  §§  307-320. 

Connecticut.  —  G^n.  Stat.  (1888),  §§ 
905,  1046,  1294-1297,  1303,  3518,  3522, 
3533.  3584.  3958;  Laws  (1893),  c.  165. 

Delaware.  —  Rev.  Stat.  (1893),  p.  697, 

c.  775.  §  3. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  34,  §  10;  c.  44,  §§  T-5;  Com. 
Law  Rules,  No.  15. 

Florida. —  Cir.  Ct.  Com.  Law  Rul.es, 
No.  79. 

Georgia.  —  2  Code  (1895),  §§  4321, 
4867-4875,  5540,  5546,  5623. 

/</a/4^.  —  Rev.  Stat.  (1887),  g§  3816, 
4976-4989,  5000,  5006. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  7,  par.  9;  c.  24,  par.  400;  c. 
37,  par.  31;  c.  87;  c.  122,  par.  297. 

Indiana.—  Horner's  Stat.  (1896),  g§ 
1167-1174,  1358,  4061. 

lovia.  —  Code  (1897),  §§  2128,  4341- 

4453. 

Kansas.  — Gen.  Stat.  (1897),  c.  96,  §§ 
105-117. 

Kentucky.  — Stat.  (1894),  §  4330;  Bul- 
litt's Civ.  Code  (1895).  g§  474-477. 

Louisiana.  —  Rev.  Laws  (1897),  §  1958; 
Garland's  Rev.  Code  Prac.  (1894),  §g 
829-854. 

Maine.  —  Rev,  Stat.  (1883),  c.  39,! 
38;  c.  77,  §  5;  c.  102,  g§  16-19,  as 
amended  Laws  (1893),  c.  261. 

Maryland. —Fuh.  Gen.  Laws  (1888), 
art.  5,  §§  3,  42;  art.  16,  §  69;  art.  60,  §§ 
1-12;  art.  75,  §§  116-128. 


Massachusetts.  —  Pub.  Stat.  (1882),  c. 

29.  §17;  c.  186,  §§  13-16;  c.  198,  §  15. 
Michigan. — Comp.    Laws  (1897),  g§ 

191,  634,  946,  2564,  5521,  9969-9983, 
10275,  1 1279;  Cir.  Ct.  Rules,  No.  46. 

Minnesota.  —  Stat.  (1894),  g§  400, 
4823,  4827,  5510,  5785,  5974-5987.  7787- 

Alississippi. — Anno.  Code  (1892),  §§ 
916,  2846-2856. 

Missouri.— Rev.  Stat.  (1889),  §§  3, 
2116,  2523,  2657,  6812-6820. 

Montana. — Code  Civ.  Proc.  (1895), 
§§  19,  41,  171,  1793,  1960-1973,  2001. 

Nebraska.  —  Comp.  Stat.  (1899),  §§ 
204,  2399,  2432,  2451,  4008,  4009,  4492, 
4688,  6243-6354. 

Nevada.  —  Gen.  Stat.  (1885),  §§  1506, 
2431,  2439,  2442,  3468-3481,  3616. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  204,  §  4. 

New  Jersey. — Gen.    Stat.    (1895),    p. 

30,  §  16;  p.  I190,  §  4;  p.  2000,  §§  I-14; 
p.  2581,  §  294. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  2760-2774. 

New  York.  —  Code  Civ.  Proc.  (1899), 
§§  792,  1991,  2067-2090. 

North  Carolina.  —  Code  (1883),  §§ 
622,  623. 

North  Dakota.  —  Rev.  Codes  (1895), 
§§  3033.  6110-6122. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
440,  448,  557—7,  1777,  2645,  6741-6759. 

Oklahoma. — Stat.  (1893),  g§  1567,  4595, 
4606. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  592-606. 

Pennsylvania.  —  Laws  (1893).  p.  345, 
No.  285;  Laws  (1895),  p.  39,  No.  25; 
Laws  (1899),  p.  84,  No.  71. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
14,  §  5;  c.  161,  §  2;  c.  215,  §  15;  c.  222, 

South  Carolina,  —  Code  Civ.  Proc. 
(1893).  §  452. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  g§  614,  5517-5529. 

Tennessee.  — Code  (1896),  g§  682-684, 
1004,  1556,  5331-5339.  6109. 

Texas.  —  Rev,  Stat.  (1895),  arts.  949, 
1000. 

Utah.  —  Rev.  Stat.  (1898),  §§  682,  701, 
2854,  3640-3653. 
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Vermont.  — Stat.  (1894),  §  993. 

Virginia.  —  Code  (1887),  §§  409,  931, 
990,  3011-3021,  3046,  3218. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  4322,  4650, 
4663,  5060,  5754-5767- 

West  Virginia.  —  Code  (1891),  c.  3, 
^  89;  c.  39.  §  45;  c.  43.  S  53;  c.  45,  §§ 
18,  37;  c.  ibg,  §§  1-5;  c.  112,  §  2;  c.  113, 
§  4;  c.  123,  §  3;  c.  131,  i^  9;  Acts  (1895), 
c.  43,  §  40. 

Wisconsin.— 'iX.^.^.  (1898),  §§  17,  33, 
77,  94^,  821,  903,  1030,  1079,  13191  1320. 
1559.  1587.  2421,  "iXSoetseq. 

Wyoming. — Rev.  Stat.  (1887),  §i^  3073- 
3091. 

Entitling.  —  The  affidavit  on  which 
a  motion  for  mandamus  is  founded 
ought  not  to  be  entitled.  McCrary  v. 
Beaudry,67Cal.  120;  Haightw.  Turner, 
2  Johns.  (N.  Y.)  371;  People  v.  Tioga 
C.  PI  ,  I  Wend.  (N.  Y.)  291;  People  v. 
Sage,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
60. 

In  Whose  Name  Prosecuted. —  In  Ten- 
nessee, the  proceedings  must  be  brought 
in  the  name  of  the  state  on  the  relation 
of  the  petitioner.  Whitesides  z/.  Stuart, 
gi  Tenn.  710.  And  in  Colorado,  when  the 
application  is  made  to  the  supreme  court 
it  should  be  brought  in  the  name  of  the 
people,  and  should  be  by  the  attorney 
general  or  with  his  consent,  or  his  re- 
fusal to  act  or  to  consent  should  be 
shown.  Wheeler  v.  Northern  Colorado 
Irrigation  Co.,  9  Colo.  248.  And  in 
Louisiana  it  is  said  to  be  more  regular, 
though  not  absolutely  essential, that  the 
application  should  be  made  in  the  name 
of  the  state.  Morris  z/.  Womble,  30  La. 
Ann.  1312;  Malain  v.  Judge,  29  La.  Ann. 
793;  State  V.  Cole,  33  La.  Ann.  1356. 
But  in  many  states  the  application 
must  be  in  the  name  of  the  real  party 
in  interest.  State  v.  Marshall  County 
Judge,  7  Iowa  186;  Harwood,  etc.,  R. 
Co.  V.  Case,  37  Iowa  692;  State  v. 
Marston,  6  Kan.  524;  State  v.  Jefferson 
County,  II  Kan.  66;  Hagerty  7/.  Arnold, 
13  Kan.  367;  Howard  v.  Huron,  5  S. 
Dak.  539;  Heintz  v.  Moulton,  7  S. 
Dak.  272;  and  see  statutes  cited  supra. 
this  note.  And  where  the  application 
must  be  in  the  name  of  the  real  party 
in  interest,  if  the  name  of  the  people 
is  used  and  the  people  have  no  interest 
and  the  relator  alone  is  interested,  the 
writ  will  be  denied.  People  v.  Pacheco, 
29  Cal.  210. 

Where  the  application  is  in  the  name 


of  a  private  relator,  when  it  should 
have  been  in  the  name  of  the  gtate,  but 
the  objection  is  not  made  by  the 
return  or  antecedently  thereto,  the 
questions  involved  may  be  legally  de- 
cided, and  the  proceedings  afterward 
amended.  Runion  v.  Latimer,  6  S. 
Car.  126. 

Where  the  application  seeks  to  com- 
pel the  performance  of  an  act  in  which 
a  large  number  of  individuals  are  in- 
terested, and  is  made  in  the  name  of  the 
people,  but  is  signed  by  the  attorney 
of  the  relator  and  not  by  the  attorney 
general,  it  will  not  be  dismissed  because 
not  made  in  the  name  of  someone  in- 
terested, if  the  attorney  general  unites 
in  a^brief  in  support  of  the  application. 
People  V.  San  Francisco,  36  Cal.  595. 

Special  Interest  of  Relator,  —  Where 
the  petition  for  mandamus  is  by  a 
party  other  than  the  state,  it  must  show 
wherein  he  is  aggrieved.  Exp.  Fuller, 
25  Ark.  443;  State  v.  Davis  County 
Judge,  2  Iowa  280;  School  Trustees  v. 
People,  71  111.  559.  But  where  the 
proceedings  are  to  enforce  a  public 
right,  the  people  are  regarded  as  the 
real  party,  and  the  relator  need  not 
show  that  he  has  any  legal  interest  in 
the  result.  Moses  v.  Kearney,  31  Ark. 
261;  Florida  Cent.,  etc.,  R.  Co.  v.  State, 
31  Fla.  482;  Cole  v.  State,  131  Ind.  591. 

Must  Make  Case  for  Relief.  —  The 
application  must  show  on  its  face  a 
clear  right  to  the  relief  demanded. 
Withers  v.  State,  36  Ala.  252;  Goings 
V.  Mills,  I  Ark.  11;  Taylor  v.  Governor, 
I  Ark.  21;  Webb  v.  Hanger,  i  Ark.  121; 
Ex  p.  Trapnall,  6  Ark.  9;  Ex  p.  Cheat- 
ham, 6  Ark.  437;  Ex  p.  Williamson,  8 
Ark.  424;  Fitch  v.  McDiarmid,  26  Ark. 
482;  Hastings  v.  Henry,  i  Marv.  (Del.) 
287;  Johns  V.  Orange  County,  28  Fla. 
626;  People t'.  Elgin,  66  111.  507;  People 
V.  Glann,  70  111.  232;  People  v.  Loomis, 
94  111.  587;  Lavalle  v.  Soucy,  96  111. 
467;  Swigert  71.  Hamilton  County,  130 
111.  538;  North  V.  Illinois  University, 
137  111.  296;  People  V.  Mt.  Morris,  145 
111.  427;  People  V.  Sellars,  179  111.  170; 
People  V.  Soucy,  26  111.  App.  505; 
Scripture  v.  Burns,  59  Iowa  70;  Hardee 
V.  Gibbs,  50  Miss.  802;  State  z/.  Fletcher, 
39  Mo.  388;  State  v.  St.  Louis  Circuit 
Ct.,  I  Mo.  App.  543;  State  v.  La  Grave, 
22  Nev.  417;  Cullen  v.  Latimer,  4  Tex. 
329;  Arberry  v.  Beavers,  6  Tex.  457; 
Houston  Tap,  etc.,  R.  Co.  v.  Randolph, 
24  Tex.  317;  State  v.  Hastings,  10  Wis. 
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518;  State  V.  El  wood.  11  Wis.  17;  State 
V.  Hundhausen,  24  Wis.  196.  And  in 
particular  if  the  right  is  dependent 
upon  any  conditions,  the  existence  or 
performance  of  those  conditions  must 
be  alleged.  People  v.  Glann.  70  111. 
232;  People  V.  Township  Board,  14 
Mich.  28;  People  v.  Wayne  Circuit 
Judge,  19  Mich.  296. 

Thus  in  a  petition  for  a  writ  to  gain 
possession  of  an  office,  there  must  be 
'  an  allegation  that  the  petitioner  has 
been  appointed  to  such  office.  State  v. 
Hyde,  121  Ind.  20.  And  where  ballot 
clerks  are  required  by  statute  to  be 
electors  and  residents  of  their  respec- 
tive districts,  a  petition  to  compel  the 
appointment  as  clerk,  to  represent  his 
party,  of  one  of  certain  persons,  must 
allege  that  they  have  the  statutory 
qualifications.  Sudler  v.  Lankford,  82 
Md.  142. 

And  in  proceedings  to  restore  a 
school-teacher  to  her  position  on  a  de- 
cision of  the  state  superintendent,  rela- 
tor must  show  that  the  superintendent 
had  jurisdiction.  Thompson  v.  Board 
of  Education,  57  N.  J.  L.  628. 

The  averments  in  an  application  to 
the  supreme  court  for  a  writ  of  man- 
date, that  the  questions  involved  are  of 
great  public  importance,  and  are  in- 
volved in  numerous  cases,  and  that  a 
decision  of  the  superior  court  would 
not  be  accepted  by  either  party  as  final, 
and  that  the  application  is  made  to 
save  time  and  expense,  do  not  present 
a  sufficient  reason  why  the  application 
should  not  be  made  to  the  superior 
court.     Johnson  v.  Reichert,  77  Cal.  34. 

Case  Depending  on  Private  Statute  or 
City  Ordinance.  —  Where  the  right  is 
based  on  a  private  statute  or  a  munici- 
pal ordinance  which  the  court  cannot 
judicially  notice,  such  statute  or  ordi- 
nance should  be  set  out  like  any  other 
matter  of  fact.  People  v.  Chicago,  27 
111.  App.  217.  See,  however,  Monon- 
gahela  City  v.  Monongahela  Electric 
Light  Co.,  3  Pa.  Dist.  Rep.  63. 

Facts  must  be  Averred  Positively.  — 
The  petition  must  set  forth  distinctly 
all  the  material  facts  on  which  the  rela- 
tor relies,  so  that  the  same  may  be  ad- 
mitted or  traversed.  People  v.  Glann, 
70  111.  232;  Springfield,  etc..  R.  Co.  v. 
Wayne  County.  74  111.  27;  Swigert  v. 
Hamilton  County,  130  111.  538;  People 
V.  Getzendaner,  137  111.  234;  People  v. 
Mt.  Morris.  145  111.  427;  People  v. 
Soucy,  26  111.  App.  505;  People  v.  Chi- 
cago, 27  111.  App.  217;  State  V.  Everett, 


52  Mo.  89;  Hambleton  v.  Dexter,  89 
Mo.  188;  Central  Dist-  etc.,  Tel.  Co. 
V.  Com.,  114  Pa.  St.  592.  And  aver- 
ments of  conclusions  of  law  do  not  take 
the  place  of  averments  of  fact.  People 
V.  Sellars,  179  111.  170;  Parrishz/.  Reed, 
2  Wash.  491. 

The  petition  need  not  and  should  not 
plead  mere  evidence.  People  v.  Pavey, 
151  111.  lOI. 

•  An  averment  that  the  relator  "is  a 
practitioner  of  law  in  all  the  courts  of 
this  state,  both  of  state  and  federal  juris- 
diction," is  not  a  sufficient  allegation  of 
relator's  legal  right  to  practice  as  an  at- 
torney in  the  courts  named.  Withers 
V.  State,  36  Ala.  252. 

Demand  and  Refusal. — In  general, 
to  authorize  a  mandamus,  it  must  ap- 
pear not  only  that  the  performance  of 
the  act  to  enforce  which  the  writ  is 
asked  is  a  duty  resulting  from  the 
office,  trust  or  station  of  the  party  or 
parties  to  whom  the  writ  is  to  be  di- 
rected, but  that  the  performance  has 
been  requested  and  refused.  People 
V.  Romero,  18  Cal.  89;  Crandall  v.  Ama- 
dor County,  20  Cal.  72;  Talcott  v.  State 
Harbor  Com'rs,  53  Cal.  199;  Price  v. 
Riverside  Land,  etc.,  Co.,  56  Cal.  431; 
Douglas  V.  Chatham,  41  Conn.  211; 
Harrison  v.  Simonds,  44  Conn.  318; 
Lake  County  v.  State,  24  Fla.  263;  Leon- 
ard V.  House,  15  Ga.  473;  People  v.  Mt. 
Morris,  137  111.  576;  People  v.  Board 
of  Education,  127  111.  613;  Ingerman 
V.  State,  128  Ind.  225;  Dobbsz/.  Stauffer, 
24  Kan.  127;  Elliott  County  v.  Kitchen, 
14  Bush  (Ky.)  289;  Butler  v.  Saginaw 
County,  26  Mich.  22;  State  v.  Hull,  17 
Minn.  429;  State  v.  Davis,  17  Minn. 
429;  State  V.  Schaack,  28  Minn.  358; 
Hardee  z/.  Gibbs,  50  Miss.  802;  Kemerer 
V.  State,  7  Neb.  130;  Humboldt  County 
V.  Churchill  County,  6  Nev.  30;  People  v. 
Cayuga  County,  22  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  616;  Home  v.  Cumber- 
land County,  122  N.  Car.  466.  And  the 
demand  must  be  for  the  specific  act  or 
thing,  the  doing  of  which  is  sought  to 
be  enforced,  clear  of  any  condition 
which  might  qualify  the  refusal.  Ma- 
coupin County  Ct.  v.  People,  58  111. 
191 ;  Butler  v.  Saginaw  County,  26 
Mich.  22. 

But  it  has  frequently  been  held  that 
where  a  duty  is  imperatively  required 
by  law  to  be  performed  by  ministerial 
officers,  no  demand  is  necessary  to  lay 
the  foundation  for  application  for  a 
mandamus  to  enforce  it.  Columbia 
County  V.  King,  13  Fla.  451;  Columbia 
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County  z/.  Davidson,  13  Fla.  482;  People 
V.  Mt.  Morris,  137  III.  576;  People  v. 
Board  of  Education,  127  111.  613;  People 
V.  Kipley,  171  111.  44;  Chicago,  etc.,  R. 
Co.  V.  Chase  County,  49  Kan.  399;  Chi- 
cago, etc.,  R.  Co.  V.  Harris,  (Kan.  1892) 
30  Pac.  Rep.  456;  State  v.  Rahway,  33 
N.  J.  L.  no. 

In  People  v.  Reis,  76  Cal.  269,  it  was 
said  that  it  is  doubtful  whether  an  ex- 
press and  distinct  demand  is  necessary 
prior  to  the  application  for  a  writ  of 
mandate  where  the  act  relates  to  a  pub- 
lic duty  in  which  the  relator  has  no 
private  interest,  but  a  demand  is  sub- 
stantially averred  by  the  general  words 
"  often  requested  and  refused  to  be 
done,"  in  the  absence  of  a  special  de- 
murrer. 

It  is  not  necessary  that  the  demand 
of  a  judgment  creditor  should  be  to 
levy  a  special  tax.  A  definite  request 
or  demand  to  levy  a  tax  to  pay  the 
judgment  is  sufficient.  State  v.  Jack- 
sonville, 22  Fla.  21. 

Existence  of  Funds.  —  A  petition  to 
compel  a  public  officer  to  pay  money 
must  distinctly  show  that  there  are 
funds  from  which  the  payment  can  be 
legally  made.  State  v.  Otoe  County, 
10  Neb.  19;  State  v.  Warner,  55  Wis. 
271. 

Existence  of  Official  Body.  —  An  ap- 
plication for  a  writ  against  an  official 
body  must  show  that  the  body  has  an 
existence,  and  that  the  act  is  one  which 
it  can  lawfully  perform.  Clark  v. 
Buchanan,  2  Minn.  346. 

Absence  of  Legal  Remedy.  — The  party 
applying  for  the  writ  must  show  the 
absence  of  any  specific  legal  remedy. 
Goings  V.  Mills,  i  Ark.  11;  Taylor  v. 
Governor,  i  Ark.  21;  Webb  v.  Hanger. 
I  Ark.  121;  Ex  p.  Trapnall,  6  Ark.  9; 
Ex  p.  Cheatham,  6  Ark.  437;  Ex  p. 
Williamson,  8  Ark.  424;  Fitch  v.  McDiar- 
mid,  26  Ark.  482;  Hastings  v.  Henry, 
I  Marv.  (Del.)  287;  State  v.  Fletcher,  39 
Mo.  388;  Isaacs  v.  Ford,  8  Kulp  (Pa.) 
5o.  But  the  petition  need  not  state  in 
terms  that  the  relator  has  no  other 
specific  legal  remedy  where,  from  the 
nature  of  the  case,  it  is  apparent  that 
he  has  none.  People  v.  Hilliard,  29  111. 
413;  Territory  v.  Shearer,  2  Dakota  332. 

Present  Necessity  for  Writ.  —  A  peti- 
tion to  compel  a  county  officer  to  per- 
mit the  examination  of  certain  books, 
which  merely  alleges  that  petitioner 
"  was  refused"  permission  to  examine 
them,  is  demurrable,  as  it  does  not 
show  a  present  necessity  for  the  writ. 


State  V.  Burleman,  8  Ohio  Cir.  Ct,  Rep. 
482,  4  Ohio  Cir.  Dec.  506. 

Production  of  Official  Records.  — 
Where  the  relator  relies  on  official 
records  to  establish  his  right,  it  is  not 
enough  to  refer  to  the  original,  but  he 
must  produce  such  records  or  certified 
copies  thereof  with  his  petition.  Cronin 
V.  Kalkaska  County,  58  Mich.  448. 

Scandalous  Matter.  —  Where  an  affi- 
davit for  mandamus  against  a  justice 
contains  matter  reflecting  on  his  official 
integrity,  such  matter  will  be  stricken 
out  by  the  court  of  its  own  motion  as 
scandalous.  People  v.  Murray,  23  Civ, 
Proc.  Rep.  (N.  Y.  Super.  Ct.)  53. 

Prayer. — The  fact  that  the  petition 
for  mandamus  asks  more  than  the 
petitioner  is  entitled  to  does  not  prevent 
the  granting  of  the  relief  to  which  he  is 
entitled.  Odendahl  v.  Russell,  86  Iowa 
669;  Osage  Valley,  etc.,  R.  Co.  v. 
County  Ct.,  53  Mo.  156;  Smith  v.  Law- 
rence, 2  S.  Dak.  185.  And  where  the 
petitioner  seeks  to  compel  the  perform- 
ance of  two  separate  acts,  a  writ  may 
be  issued  to  compel  the  performance  of 
one  and  denied  as  to  the  other.  Illinois 
Watch  Case  Co.  v.  Pearson,  140  111. 
423- 

If  the  petition  prays  for  an  order 
commanding,  etc.,  it  is  equivalent  to 
an  application  for  a  mandamus.  This 
latter  word  is  not  sacramental.  State 
V.  Cole,  33  La.  Ann.  1356. 

Signature.  —  It  is  sufficient  if  the  ap- 
plication be  signed  by  counsel  of  the 
relator  only.  Woodruff  v.  New  York, 
etc.,  R.  Co.,  59  Conn.  63. 

Verification.  —  In  general,  the  peti- 
tion must  be  verified  by  jurat  or  affi- 
davit. Black  V.  Auditor,  26  Ark.  237; 
State  V.  Wilmington  Bridge  Co.,  3 
Harr.  (Del.)  312;  People  v.  Chicago,  25 
111.  483;  Leland  v.  Rose,  10  La.  Ann. 
415;  State  V.  Police  Jury,  33  La.  Ann. 
29;  Hardee  v.  Gibbs,  50  Miss.  802;  Col- 
let V.  Allison,  I  Okla.  42;  Bracken  v. 
Wells,  3  Tex.  88;  Mason  County  v. 
Minturn,  4  W.  Va.  300;  see  also  the 
following  statutes,  to  wit: 

Alabama.  —  Civ.  Code  (1896),  §  2825. 

Arizona.  —  Rev.  Stat.  (1887),  §  2336. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§  4893. 

California. — Code  Civ.  Proc.  (1897), 
S  1086. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§308. 

Idaho.  — K&v.  Stat.  (1887),  §  4978. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  87,  par.  I. 
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Form  No.  13436. 
(Precedent  in  Stafiford  v.  Union  Bank,  17  How.  (U.  S.)  276.)' 

To  the  honorable  the  justices  of  the  Supreme  Court  of  the  United 
States:  — 
The  petition  of  the  Union  Bank  of  Louisiana,  a  corporation  duly 
established  by  the  laws  of  the  State  of  Louisiana,  respectfully  showeth: 
That  on  the  5th  day  of  March,  \ZJf8,  your  petitioner  filed  its  bill  in 
the  district  court  of  the  United  States  for  the  district  of  Texas,  against 
Josiah  S.  Stafford  and  Jeanette  Kirkland  Stafford,  his  wife,  whereby 
your  petitioner  sought  to  obtain  a  foreclosure  of  a  certain  mortgage, 
held  by  it  on  certain  negro  slaves,  then  in  the  possession  of  the  said 
defendants;  but,  at  the  hearing  in  the  said  court,  and  by  the  decree 
thereof,  the  said  bill  was  dismissed.  And  your  petitioner  further 
showeth,  that  from  the  decree  of  the  said  court,  directing  the  dis- 
missal of  the  said  bill,  an  appeal  was  prayed  by  your  petitioner  to  this- 
court;  and,  at  the  December  term,  i8Ji,  the  said  decree  was  reversed, 
and  the  cause  remanded  to  the  said  district  court,  with  directions  to 


Indiana.  —  Homer's  Stat.  (1S96),  § 
1 169. 

Iowa.  —  Code  (1897),  §  4346. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  § 
1 10. 

•Kentucky.  —  Bullitt's  Civ.  Code  (1895), 

§474- 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894).  §  840. 

Maine.  —  Rev.  Stat.  (Supp.  1895),  c. 
102,  §  16. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  60,  §  I. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
186,  §  13. 

Mississippi.  — Anno.  Code  (1892),  § 
2846. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1962. 

Nebraska. — Comp.  Stat.  (1899),  §  6247. 

Nevada. — Gen.  Stat.  (1885),  5^  3471. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2762. 

North  Carolina.  —  Code  (1883),  §  622. 

North  Dakota.  — Kcv.  Codes   (1895), 

§61". 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

6743  ■ 

Oklahoma.  —  Stat.  (1893),  §  4599. 
Oregon.  —  Hill's  Anno.   Laws  (1892), 

§  594- 

Pennsylvania.  —  Laws  (1893),  p.  345, 
No.  285,  §  2. 

South  Dakota.  —  Dak.  Comp.  Laws 
<i887).  §  5518. 

Tennessee.  — Code  (1896),  §  5331. 

t//a/4.  —  Rev.  Stat.  (1898),  §  3642. 

Virginia. — Code  (1887),  ^§  301 1,  3012. 

PVashington. —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5756. 


•      Pfyoming.  —  Rev.  Stat.  (1887),  §  3075. 

But  when  the  application  is  made  by 
a  public  oflScer  to  enforce  a  public  right, 
a  verification  appears  to  be  unneces- 
sary. Woodruff  z/.  New  York,  etc.,  R. 
Co.,  59  Conn.  63;  Doolittle  v.  Bran- 
ford,  59  Conn.  402;  State  v.  Wilming- 
ton Bridge  Co.,  3  Harr.  (Del.)  312.  And 
the  writ  may  be  allowed  upon  an  un- 
verified complaint  when  the  parties  go 
to  trial  without  first  making  objection 
on  that  ground.  People  v.  Reis,  76 
Cal.  269. 

A  petition  verified  upon  information 
and  belief  is  insufficient.  Gunning  v. 
Sheahan,  73  111.  App.  118.  And  so 
where  affiant  states  that  he  "  verily  be- 
lieves "  the  facts  stated  to  be  true. 
State  V.  Lincoln,  4  Neb.  260.  But  in 
State  V.  Wright,  10  Nev.  167,  a  verifica- 
tion in  the  form  of  a  jurat  or  ordinary 
affidavit  was  held  sufficient. 

When  the  statute  provides  that  the 
writ  shall  issue  on  petition,  supported 
by  affidavit,  before  any  judge,  justice 
of  the  peace,  or  clerk  of  any  "  circuit 
court,"  the  writ  should  not  issue  where 
the  petition  was  sworn  to  before  the 
clerk  of  the  "  county  court."  White- 
sides  V.  Stuart,  91  Tenn.  710. 

The  petition  and  affidavit  need  not 
be  embodied  in  two  papers.  Golden 
Canal  Co.  v.  Bright,  8  Colo.  144. 

1.  In  this  case  it  was  ordered  that  a 
writ  of  mandamus  be  awarded  to  the 
district  judge  of  the  United  States  for 
the  district  of  Texas,  requiring  and 
commanding  him  forthwith  to  carry  the 
decree  of  the  district  court  into  effect. 

See,  generally,  supra,  note  I,  p.  771. 
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that  court  to  enter  a  decree  in  favor  of  your  petitioner;  and,  accord- 
ingly, such  a  decree  was  in  fact  rendered  by  the  said  district  court,  on 
the  25th  of  February^  iS54,  whereby  it  was  in  substance  directed  that 
the  sums  accruing  from  the  hire  of  mortgaged  slaves,  while  in  the 
custody  of  the  receiver,  pendente  lite,  amounting  to  $25,379.39,  should 
be  paid  by  the  receiver  to  the  complainant,  and  credited  on  the  total 
amount  found  to  be  due  by  the  defendants,  and  that,  in  case  the 
defendants  failed  to  pay  over  the  balance  remaining  due  after  such 
credit,  amounting  to  $39,877.13,  on  the  1st  day  oi  July,  i854,  they 
should  be  foreclosed  of  their  equity  of  redemption,  and  the  marshal 
should  seize  and  sell  the  mortgaged  slaves  at  public  auction,  on  the 
third  ddiy  of  the  same  month,  or  as  soon  thereafter  as  may  be,  after 
giving  three  months'  notice,  by  advertisement,  of  the  time,  place,  and 
terms  of  sale,  and  should  pay  to  the  complainant,  your  petitioner,  out 
of  the  proceeds  of  such  sale,  the  aforesaid  sum  of  $39,877.13,  in  sat- 
isfaction of  the  debt  secured  by  the  said  mortgage.  And  your  peti- 
tioner further  showeth,  that  although  it  appeared,  by  the  said  decree, 
that  the  total  amount  due  thereby  to  your  petitioner  was  the  sum  of 
$65,256.52,  yet  the  said  district  court  thereafter,  to  wit,  on  the  7th 
day  of  March,  iS54,  in  violation  of  the  statutes  of  the  United  States, 
and  of  the  right  of  your  petitioner,  allowed  the  said  defendants  to 
take  an  appeal  from  the  said  decree  to  this  court,  which  should  act  as 
a  supersedeas,  upon  their  giving  a  bond  in  the  penal  sum  of  $10,000 
alone,  conditioned  that  they  prosecuted  their  said  appeal  with  effect, 
and  answer  all  damages  and  costs  if  they  fail  to  make  their  plea  good ; 
and  when  the  said  defendants  had,  on  the  day  aforesaid,  tendered 
such  a  bond,  with  certain  sureties  thereon  named,  the  said  district 
court  ordered,  notwithstanding  the  objections  interposed  on  the  part 
of  your  petitioner,  that  the  bond  of  appeal,  so  taken  and  filed,  operates 
as  a  supersedeas  to  the  decree  of  the  said  court,  hereinbefore  set 
forth;  all  of  which  will  fully  appear  by  reference  to  the  transcript  of 
the  record  of  the  said  cause,  brought  up  to  this  court  on  the  first 
appeal,  and  to  the  transcript  of  the  record  of  the  subsequent  proceed- 
ings in  the  said  cause,  filed  in  this  court  in  support  of  a  motion  made, 
on  the  part  of  your  petitioner,  at  the  present  term,  to  dismiss  the  said 
second  appeal,  taken  as  aforesaid,  by  the  said  defendants. 

And  your  petitioner  further  showeth,  that  the  action  of  the  said 
district  court,  in  ordering  it  to  be  entered  that  the  appeal  bond  so 
taken  operates  as  a  supersedeas  and  stays  the  execution  of  the  said 
decree,  is  contrary  to  law,  and  oppressive  to  your  petitioner;  that, 
unless  this  court  interpose,  a  delay  of  one  or  two  years  must  inter- 
vene before  the  decree  can  be  carried  into  effect;  and,  meanwhile,  the 
security  for  final  payment  of  the  amount  decreed  to  be  due  and  payable 
to  your  petitioner  is  wholly  insufficient,  and  much  less  than  the  amount 
required  by  law,  and  that  your  petitioner  has  no  remedy  save  in  the 
present  application  to  this  court. 

Wherefore  your  petitioner  humbly  prayeth,  that  your  honors  would 
be  pleased  to  order  that  a  writ  of  mandamus,  in  due  form,  be  at  once 
issued  from  this  court,  returnable  to  the  first  Friday  of  the  next  term 
thereof,  commanding  and  requiring  the  Honorable  John  C.  Watrous, 
judge  of  the  district  court  of  the  C/nited States  ior  the  district  of  Texas, 
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to  cause  the  decree,  so  as  aforesaid  rendered  by  the  said  court,  on 
the  25th  day  of  February,  i85^  to  be  at  once  carried  into  execution, 
according  to  the  terms  thereof,  notwithstanding  the  appeal  so  talcen 
by  the  said  defendants,  or,  on  failure  thereof,  to  show  to  this  court, 
on  the  said  return  day,  why  the  same  has  not  been  done. 

And  in  support  of  this  petition,  your  petitioner  refers  to  the  tran- 
scripts hereinbefore  mentioned,  and  to  the  records  of  this  court  in 
relation  to  the  said  cause,  and  will  ever  pray,  etc. 

R.  S.  Coxe, 
W.  G.  Hale, 

May  12,  iS54-  For  the  Union  Bank  of  Louisiana. 

2.  Against  State  Officer, 
a.  Auditor.  > 


1.  To  Compel  Auditor  to  Deliver  Certifi- 
cate of  Purchase.  —  In  Smith  v.  Talbott, 
II  Ind.  144,  the  afBdavit,  omitting 
formal  parts,  was  as  follows,  to  wit: 

"  Leander  Smith  swears  that  he  is  in- 
formed and  believes  that  Hannah  De- 
vinney,  February  22,  A.  D.  iSj'j',  at  the 
county  of  Marion  aforesaid,  bought  of 
the  agent  of  state  for  the  city  of  In- 
dianapolis, lot  number  six,  in  block 
number  thirty,  in  said  city,  for  23  dol- 
lars; that  she  agreed  to  pay  said  sum 
as  follows:  one-fourth  cash  down;  one- 
fourth  in  one,  one-fourth  in  two,  and 
one-fourth  in  three  years  from  the 
date  of  purchase;  or  in  default  there- 
of, or  of  any  of  said  payments,  to 
forfeit  said  lot,  and  any  payments  she 
might  make  thereon  before  such  de- 
fault. And  the  said  Hannah  then  and 
there  paid  said  agent  the  said  sum  of  6 
dollars,  2^  cents,  and  received  his  cer- 
tificate showing  the  purchase  of  said 
lot  and  the  terms  thereof.  She  also 
paid  the  second  payment  upon  said  lot, 
according  to  contract,  on  the  22d  of 
February,  iSj^;  and  after  the  making 
of  said  second  payment,  the  said  Han- 
nah sold  said  lot  and  assigned  her  said 
certificate  to  one  John  Morrow,  who, 
afterwards,  on  the  22d  of  February, 
iSj"/,  made  the  third  payment  thereon; 
but  the  said  Morrow  failed  to  make 
said  last  payment  according  to  contract 
and  law,  and  the  said  lot,  then  and 
there,  to  wit,  on  the  23d  day  of  Febru- 
ary, i8j6.  became,  and  was,  forfeited 
to  the  said  state  of  Indiana.  And  the 
said  Smith  further  swears  that  he  is  in- 
formed and  believes  that  upon  the  said 
failure  of  said  Morrow  to  make  said 
last  payment,  and  the  forfeiture  there- 


of, said  lot  became,  and  thenceforward 
has  remained,  in  the  state  of  Indiana, 
subject  to  entry  at  minimum  price, 
fixed  upon  the  same  by  the  proper  offi- 
cers of  said  state  prior  to  the  sale  thereof 
to  said  Hannah  Devinney  as  aforesaid, 
which  said  minimum  was  ^5  dollars,  by 
the  person  first  offering  to  pay  said 
price  for  the  same. 

And  the  said  Smith  further  swears 
that  all  the  papers,  books,  plats,  and 
other  documents,  formerly  kept  by  the 
agent  of  state  for  the  city  of  Indian- 
apolis, in  reference  to  lots  therein,  have 
been,  and  were  before  the  loth  day  of 
July,  iSj6,  duly  transferred  to  the  cus- 
tody of  the  auditor  of  state,  for  the 
said  state  of  Indiana,  and  still  remain 
in  his  custody;  and  that  he  verily  be- 
lieves said  auditor  is  now  intrusted  by 
law  with  all  the  powers  and  functions 
in  regard  to  the  property  of  the  state  of 
Indiana,  in  lots  in  the  city  of  Indian- 
apolis, formerly  belonging  to  said  agent 
of  state  for  the  said  city  of  Indianapolis; 
and  that,  acting  upon  this  information 
and  belief,  he,  the  said  Leander  Smith, 
to  wit,  on  the  loth  day  oijuly,  1856, 
went  before  Hiram  E.  Talbott,  auditor 
of  state  as  aforesaid  in  his  office  and 
regular  place  of  transacting  the  busi- 
ness of  said  office,  and  then  and  there 
proposed  and  offered  to  enter  and  pur- 
chase said  lot,  at  the  minimum  price 
thereof  aforesaid;  and  there  being,  then 
and  there,  no  other  person  desirous  of 
purchasing  said  lot  present,  he,  said 
Smith,  did,  then  and  there,  insist  upon 
his  right  to  make  said  purchase  and 
entry;  and  did,  then  and  there,  tender 
and  offer  to  pay  said  auditor  the  sum  of 
2S  dollars,  in  cash,  for  said  lot  (which 
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(1)  To  Apportion  and  Pay  Tax. 


sum  said  auditor  then  and  there  re- 
ceived, and  still  retains),  and  then  and 
there  demanded  of  said  auditor  that  he 
should  execute  and  deliver  to  him,  as 
the  purchaser  of  said  lot,  a  certificate, 
deed,  or  other  competent  evidence  of 
said  purchase,  and  of  the  payment  of 
said  purchase-money,  viz.,  2^  dollars, 
and  that  said  lot  was  vacant,  and  the 
minimum  price  thereof. 

But  the  said  Smith  says  that  the  said 
auditor  then  and  there  refused,  and  he 
has,  at  all  times  since,  refused,  and 
still  refuses,  to  execute  said  certificate, 
deed,  or  other  evidence,  etc.,  as  in  pur- 
suance of  the  statute,  etc.,  he  is  bound 
to  do,  by  which  refusal,  etc.,  the  affiant 
has  been  precluded  from  obtaining 
title,  etc. 

Wherefore,  he  asks  the  Court,  by  the 
writ  of  mandate,  to  compel  said  auditor 
to  make  and  deliver  said  certificate, 
deed,"  etc. 

This  affidavit  was  demurred  to  and 
the  demurrer  was  sustained  by  the 
circuit  court,  but  this  judgment  was 
reversed  by  the  supreme  court  and 
the  cause  remanded  with  instructions 
to  issue  the  writ. 

To  Compel  Auditor  to  Issue  Notes 
of  Circulation. —  In  Citizens'  Bank  v. 
Wright,  6  Ohio  St.  318,  the  facts,  upon 
which  a  peremptory  writ  was  ordered 
by  the  supreme  court,  were  set  out  as 
follows,  to  wit: 

"  Your  relator,  the  Citizens'  Bank  of 
Steubenville,  shows  that  James  Collie?-, 
Edwin  D.  Collier,  F.  Collier,  John  A. 
Collier,  A.  H.  Dohrman,  John  S.  Patter- 
son, James  O'Neal,  Robert  Mears,  Joseph 
Means,  William  Stanton,  Mary  W.  An- 
drews, William  Elliott,  Thos.  Johnson, 
James  Turnbull,  H.  G.  Comingo,  Charles 
C.  Beatty,  Wm.  Nash,  William  Ingle- 
bright,  T.  S.  Henning,  P.  A .  Johnson, 
Elizabeth  Garrett,  D.  W.  Stier,  William 
McDonald,  David McGowan,  Wm.  Wag- 
goner, Bernard  Scullion,  Ann  Ward, 
John  T.  Leslie,  Onias  Clark,  and  George 
McGuire,  a  number  of  natural  persons 
exceeding  three,  on  the  20th  day  of  Octo- 
ber, A.  D.  185"/,  by  virtue  of  the  provi- 
sions of  an  act  of  the  general  assembly 
of  the  State  of  Ohio,  entitled  'An  act  to 
authorize  free  banking,'  passed  March 
21,  1851,  by  certificate  made  under  their 
hands  and  seals,  associated  themselves 
to  form  a  banking  company,  specify- 
ing as  the  name  thereof  ''Citizens'  Bank 
of  Steubenville,^  Steubenville,  ia  Jefferson 


county,  Ohio,  as  the  place  at  which  it 
would  keep  an  office  to  transact  its 
banking  business,  at  which  its  circu- 
lating notes  shall  be  redeemed;  that  its 
capital  stock  is  fifty  thousand  dollars, 
divided  into  shares  oi  fifty  dollars  each. 
The  names  and  residence,  and  the 
amount  of  stock  held  by  each  member 
thereof,  and  that  said  company  was 
formed  on  the  20th  day  of  October, 
i8j-/. 

That  said  certificate  was  regularly 
acknowledged  by  each  member  of  the 
company  before  a  notary  public  of  said 
county,  between  the  above  date  and 
the  28th  day  of  October,  iSf/,  and  was 
recorded  by  the  recorder  of  that  county, 
in  a  book  kept  by  him  for  that  pur- 
pose, on  the  22d  day  of  November,  18//; 
a  copy  of  said  record,  certified  and  for- 
warded by  him,  was  recorded  by  the 
secretary  of  state,  in  his  office,  on  the 
2gth  day  of  said  month;  all  of  which 
appears  by  the  certified  copies  hereto 
attached. 

That  said  banking  company  regu- 
larly and  properly  organized  itself  un- 
der the  provisions  of  the  act  aforesaid, 
and  the  members  thereof  did  pay  in  to 
the  officers  elected,  sixty  per  cent,  of  its 
capital  stock;  all  which  was  made  to 
appear  to  the  governor,  auditor,  and 
secretary  of  state,  who,  on  the  2gth  day 
of  November,  i8ji,  under  their  hands 
and  the  great  seal  of  the  state,  issued 
to  the  relator  a  certificate  that  it  had 
complied  with  the  several  provisions, 
of  the  first,  second,  third,  and  fourth 
sections  of  said  act,  which  certificate 
was  also  recorded  by  the  secretary  of 
state,  in  his  office,  as  will  appear  from 
the  certified  copy  aforesaid. 

The  relator  further  shows,  that  after 
the  issuing  of  the  certificate  aforesaid, 
it  presented  to  William  D.  Morgan,  then 
auditor  of  the  State  of  Ohio,  lawfully 
transferred  to  him  twenty  thousand  dol- 
lars of  the  public  stock  issued  by  the 
State  of  Ohio,  which  was  undiminished 
by  losses,  and  demanded  of  him  a  like 
amount  of  notes,  of  the  denominations 
and  kind,  as  in  and  by  said  act  he  was 
bound  and  it  became  his  duty  to  cause 
to  be  struck  and  countersigned,  for  cir- 
culation by  said  banking  company. 

That  ever  since  the  date  of  said  cer- 
tificate, and  its  organization,  it  has  paid 
the  taxes  regularly  assessed  upon  its 
capital  stock,  has  maintained,  and  still 
continues  to  maintain,  its  organization, 
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Form  No.  13437- 

(Precedent  in  People  v.  Auditor,  12  111.  307.)' 

[To  the  Honorable  the  Justices  of  the  Supreme  Court,  at  a  term  thereof 
begun  and  holden  at  Springfield,  on  the  second  Monday  oi  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

fifty. 

Respectfully  represents  unto  your  honors,  Mark  Skinner,  of  the 
county  of  Sangamon,  in  the  state  of  Illinois^  that  on  \.\\t  first  day  of 
January,  a.  d.  \Z51,  your  petitioner,  being  the  legal  holder  of  cer- 
tain state  indebtedness  of  the  state  of  Illinois,  other  than  the  canal 
and  school  indebtedness  of  said  state,  to  wit:  New  internal  improve- 
ment stock,  to  the  amount  of  one  hundred  and  seventy-one  thousand 
eight  hundred  dollars,  did,  on  said  yfr^y/ day  ^{January,  present  the 
same  to  the  auditor  of  the  state  of  Illinois,  Thomas  H.  Campbell, 
Esq.,  and  demanded  from  him  payment  of  the  same,  or  so  much 
thereof  as  your  petitioner  would  be  entitled  to  receive,  from  all 
moneys  in  the  treasury  of  the  state  of  Illinois,  collected  under  and 
by  virtue  of  a  tax  imposed  under  and  by  virtue  of  the  fifteenth  article 
of  the  constitution  of  the  state  of  Illinois,  and  under  and  by  virtue 
of  the  twenty-first  section  of  an  act  entitled,  "An  act  to  amend  the 
several  acts  concerning  the  public  revenue,"  in  force  February  8, 
1849,  passed  in  furtherance  of  said  section  of  the  constitution.  And 
your  petitioner  left  with  said  auditor,  at  the  time  of  making  such 
demand,  said  state  indebtedness,  for  the  purpose  of  having  proper 
credits  entered  thereon,  in  obedience  with  the  provisions  of  said 
fifteenth  article  of  the  constitution,  and  of  the  said  law  passed  in  aid 
thereof.  And  your  petitioner  further  shows,  that  on  the  second  day 
oi  January,  a.  d.  i85i,  your  petitioner  applied  to  said  auditor  and 
demanded  your  petitioner's /r^  rata  portion  of  all  money  then  in  the 
treasury  of  the  state  of  Illinois,  collected  under  and  by  virtue  of  said 

and  fully  to  comply  with  all  the  pro-  tendered  to  Francis  M.  Wright,  now 
visions  of  the  said  act  of  y^/arcA.?/,  185"/,  auditor  of  this  state,  lawfully  trans- 
necessary  thereunto.  In  consideration  ferred  to  him,  twenty  thousand  dollars 
of  which  the  auditor  of  State,  in  his  of  the  public  stocks  of  the  State  of 
official  reports,  and  otherwise  in  the  Ohio,  which  remained  undiminished  by 
discharge  of  his  duty  as  such  officer,  losses,  and  demanded  of  him  that  he 
has  treated  and  recognized  it  as  a  bank  cause  to  be  struck,  numbered,  counter- 
of  circulation,  and  caused  to  be  struck  signed  and  delivered,  to  wit,  the  amount 
$79,0/9  of  notes  as  and  for  its  circula-  of  notes  equivalent  thereto,  of  the  de- 
tion,  to  which  the  aforesaid  stocks  enti-  nomination  and  kind  which  by  the 
tied  it.  Yet  he  refused  to  deliver  the  aforesaid  act  he  is  bound  and  required 
same  to  it,  as  in  and  by  said  act  he  was  to  do.  All  of  which  he  refuses  to  do 
bound  to  do,  which  this  relator  avers  (which  appears  by  his  letter  hereto  at- 
was  in  violation  of  his  duty  as  such  tached,  of  that  date),  which  is  in  viola- 
auditor  of  state,  and  its  rights  in  the  tion  of  his  duty  as  such  Auditor  of  State 
premises.  and    the  rights   of   this  relator   in  the 

The   relator  further  shows,  that  on  premises." 

the  22d  day  of  April,  1856,  still  main-  1.  The  peremptory  writ  was  awarded 

taining  its  organization   as  aforesaid,  in   this   case   in   accordance   with   the 

and  having  paid  in  to  the  officers  erf  the  prayer  of  the  petition, 

bank  more  than  sixty  per  cent,  of  its  See,  generally,  supra,  note   i,  p.  771. 

capital  stock,  which  remains  undimin-  2.  The    matter  enclosed    by   []    will 

ished  by  losses,  it  again  caused  to  be  not  be  found  in  the  reported  case. 
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tax,  to  which  the  said  auditor  replied,  that  he  doubted  the  authority 
to  pay  the  same,  or  issue  his  warrant  on  the  treasury  therefor,  and 
therefore  refused  so  to  do. 

And  the  said  auditor  further  informed  your  petitioner,  that  his 
excellency,  A.  C.  French^  the  governor  of  the  state  of  Illinois^  had 
preferred  a  claim,  without  presenting  any  legal  evidence  of  indebted- 
ness or  voucher  therefor,  to  receive  a  portion  of  said  tax  moneys, 
upon  and  on  account  of  some  claim  in  favor  of  the  United  States,  for 
certain  money,  amounting  to  about  the  sum  of  four  hundred  and 
seventy-five  thousand  dollars,  heretofore  loaned  or  deposited  by  the 
said  United  States,  to  or  with  the  state  of  Illinois-,  and  your  petitioner 
further  shows,  that  said  governor  preferred  the  said  claim  without 
any  authority  from  the  United  States  in  that  behalf,  and  not  for  the 
purpose  of  paying  the  same  to  the  United  States,  but  solely  to  use 
and  employ  any  money  he  might  receive  on  account  of  said  claim,  in 
the  purchase  of  Illinois  bonds,  in  manner  and  form  as  directed  in  the 
first  section  of  "An  act  concerning  the  public  debt,"  in  force  April 
13,  1849. 

And  your  petitioner  would  further  show,  that  said  auditor  informed 
him  that  certain  interest  bonds,  or  bonds  given  for  interest  on  other 
state  indebtedness,  and  which  said  interest  bonds  will  and  do  not 
bear  interest  until  from  and  after  some  time  in  a.  d.  i857,  have  also 
been  presented  to  said  auditor  for  payment  as  aforesaid. 

And  your  petitioner  further  shows,  that  there  is  now  collected 
from  said  tax,  and  in  the  treasury  of  the  state  of  Illinois,  one  hundred 
and  sixty- six  thousand  doWurs,  or  thereabouts,  which  ought  to  be  dis- 
tributed and  paid  over  to  your  petitioner  and  others,  in  conformity 
with  the  requirements  of  the  constitution,  and  the  law. 

And  your  petitioner  prays  that  a  writ  of  mandamus  may  be  issued 
out  of  and  under  the  seal  of  this  honorable  court,  directed  to  said 
auditor,  commanding  him  forthwith  to  apportion  and  pay  to  your 
petitioner,  by  his  warrants  on  the  treasury  of  the  state  of  Illinois, 
the  amount  which  your  petitioner  is  entitled  to  receive  from  said  tax 
money,  excluding  from  the  computation  and  apportionment  to  be 
made  by  said  auditor,  the  said  pretended  claim  on  behalf  of  the 
United  States,  and  the  said  interest  bonds. 

[(^Signature  and  verification  as  in  Form  No.  ISJfBd.y^ 

(2)  To  Draw  Warrant. 

Form  No.  13438. 

(Precedent  in  People  v.  Lippincott,  64  111.  256.)* 

To  the  Honorable  the  Justices  of  the  Supreme  Court,  at  the  term 

begun  and  held  at  Ottawa  on  the  second  Tuesday  of  September, 

A.  D.  1 87^: 

Respectfully  represents  unto  your  Honors,  Norman  L.  Freeman, 

of  the  county  of  Sangamon,  and  State  of  Illinois,  that  on  the  first  day 

1.  The  matter  to  be  supplied  within  awarded  in  accordance  with  the  prayer 
[  ]  will  not  be  found  in  the  reported  case,     of  the  petition. 

2.  In  this  case  a  peremptory  writ  was  See,  generally,  supra,  note  i,  p.  771. 
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of  March,  a.  d.  i?>69,  he  was  appointed  by  your  honorable  court 
Reporter  of  the  Decisions  thereof,  which  said  office  was  accepted  by 
him  and  he  duly  qualified  as  such  Reporter,  and  which  said  office  he 
still  holds  and  performs  the  duties  incident  thereto;  that,  under  the 
statute  in  such  cases  made  and  provided,  it  is  the  duty  of  your  peti- 
tioner to  deliver  to  the  secretary  of  State  of  said  State  of  Illinois,  as 
soon  as  convenient  after  publication,  such  number  of  copies  of  the 
respective  volumes  of  the  reports  of  said  court  as  may  be  necessary 
to  enable  said  secretary  to  distribute  the  same  in  the  manner  pro- 
vided by  law;  that  said  number  now  required  by  law  \s  five  hundred 
and  seventy-two',  that  upon  such  delivery  of  said  volumes  of  said 
reports  to  said  secretary,  it  is  the  duty  of  said  secretary  to  deliver 
to  your  petitioner  a  certificate,  specifying  the  number  of  copies  of 
the  said  reports  which  shall  have  been  so  delivered  to  him.,  and  on 
presentation  of  said  certificate  to  the  auditor  of  public  accounts  of 
the  said  State  of  Illiriois,  it  is,  by  the  law  in  such  cases  made  and  pro- 
vided, the  duty  of  said  auditor  to  issue  to  your  petitioner  his  warrant 
on  the  treasury  of  said  State  for  said  number  of  copies  of  said  reports 
so  delivered,  at  the  price  of  six  dollars  per  volume. 

Your  petitioner  further  represents  that,  as  such  Reporter,  on  the 
second  Adi^  of  September,  a.  d.  i87^,  he  delivered  to  the  said  secretary 
of  State  ten  copies  or  volumes  of  th^  fifty-fifth  volume  of  said  reports, 
which  said  ten  volumes  completed  the  number  of  said  \o\nxne  fifty- 
five,  and  not  before  then  delivered,  of  the  quality  and  style  as  required 
by  law,  and  which  said  copies  were  duly  accepted  by  said  secretary 
of  State,  and  by  whom  a  certificate  was  given  therefor  to  your  peti- 
tioner, in  the  manner  required  by  law  as  aforesaid;  that  on  said 
second  day  of  September,  a.  d.  i87^,  your  petitioner  presented  said 
certificate  to  Charles  E.  Lippincott,  auditor  of  public  accounts  of 
said  State  of  Illinois,  at  his  office,  in  the  city  of  Springfield,  in  said 
State,  and  demanded  that  he  issue  to  your  petitioner  his  warrant  on 
the  treasury  of  said  State  for  the  sum  of  sixty  dollars,  being  the  price 
of  said  ten  volumes  at  six  dollars  per  volume,  which  said  auditor 
refused  then  and  there  to  do,  and  since  wholly  refuses  so  to  do,  alleging 
that  the  law  under  which  your  petitioner  has  been  delivering  the  said 
reports  to  the  said  secretary  of  State  had  been  repealed  by  the 
1 8th  section  of  article  4  of  the  constitution  of  the  said  State  of 
Illinois. 

Wherefore,  your  petitioner  prays  your  Honors  to  grant  a  writ  of 
mandamus,  under  seal  of  this  court,  directed  to  the  said  Charles  E. 
Lippincott,  auditor  as  aforesaid,  commanding  him  forthwith  to  issue 
and  deliver  to  your  petitioner  his  warrant  on  the  treasury  of  said 
State  of  Illinois  for  the  said  sum  of  sixty  dollars,  for  the  price  of  said 
ten  volumes  of  said  reports  so  delivered  as  aforesaid,  and  for  such 
other  and  further  relief  in  the  premises  as  to  your  Honors  shall  seem 
meet,  and  as  to  right  and  justice  may  appertain;  and  as  in  duty 
bound,  your  petitioner  will  ever  pray,  etc. 

[(^Signature  and  verification  as  in  Form  No.  13^69.y\^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(3)  To  Pay  Owner  of  Protested  Bills  Pro  Rata  Share  and 

Damages. 

Form  No.  134  39. 
(Precedent  in  Willard  v.  Dubois,  29  111.  48.)' 

To  the  Hon.  Judges  of  the  Supreme  Court  of  the  State  of  Illinois'. 

Your  petitioner,  Elisha  IV.  Willard,  of  the  city  of  Chicago,  in  the 
State  of  Illinois,  respectfully  represents,  that  on  or  about  the  third 
day  oi  January,  in  the  year  i86i,  your  petitioner  was  the  holder  and 
owner  of  bank  notes,  issued  and  put  into  circulation  by  the  Highland 
Bank — a  corporation  for  banking  purposes  then  existing  in  said 
State,  under  and  by  virtue  of  the  act  of  the  General  Assembly  of  said 
State,  entitled  "An  Act  to  establish  a  general  system  of  banking," 
approved  February  15,  1861,  and  the  subsequent  enactments  of  said 
General  Assembly  amendatory  of  and  supplementary  to  said  act; 
that  on  said  third  day  oi  January,  1S6I,  your  petitioner  caused  the 
said  circulating  bank  notes  so  held  by  him  as  aforesaid,  against  said 
Highland  Bank,  amounting  to  the  sum  of  seven  thousand  two  hundred 
dollars,  to  be  presented  to  said  bank  for  redemption  and  payment, 
and  payment  and  redemption  thereof  was  then  and  there  refused,  and 
said  bank  notes  were  therefore  protested  for  non-payment,  pursuant 
to  said  laws. 

And  your  petitioner  further  showeth,  that  after  said  protest  and  in 
consequence  thereof,  the  auditor  of  public  accounts  of  said  State  pro- 
ceeded in  pursuance  of  the  said  general  banking  law,  and  the  amend- 
ments thereto,  to  put  said  bank  in  liquidation,  and  wind  up  its  affairs, 
and  has  sold  and  converted  into  money  the  stocks  and  securities 
deposited  to  secure  the  redemption  of  the  circulating  notes  of  said 
bank,  and  now  has  said  funds  in  hand. 

Your  petitioner  further  showeth,  that  by  the  provisions  of  said 
general  banking  law  and  its  amendments,  said  bank,  by  reason  of  the 
aforesaid  refusal  to  pay  said  notes  on  presentation,  and  of  the  afore- 
said protest  thereof,  became  and  is  liable  to  pay  your  petitioner  dam- 
ages in  lieu  of  interest  on  the  amount  of  said  notes,  at  the  rate  of 
twelve  and  a  half  per  cent,  per  annum,  from  the  time  of  said  refusal 
of  payment  and  protest,  and  that  said  notes,  together  with  said 
interest,  by  way  of  damages,  remain  wholly  unpaid. 

And  your  petitioner  further  showeth,  that  he  is  advised  and  charges 
that  said  auditor  of  public  accounts  ought  to  pay  out  of  the  proceeds 
of  the  securities  of  said  bank  so  in  his  hands  as  aforesaid,  the  said 
twelve  and  a  half  per  cent,  per  annum  damages,  so  due  your  petitioner 
as  the  holder  and  owner  of  said  sum  of  seven  thousand  two  hundred 
dollars  of  the  notes  of  said  bank,  protested  as  aforesaid,  and  also  the 
pro  rata  proportion  or  dividend  to  which  your  petitioner  is  entitled 
as  the  holder  of  said  notes. 

1.  A  peremptory  writ  was  awarded  upon  the  principal,  and  damages  com- 

in  this  case,  the  court  holding  that  the  puted  at  twelve  and  one-half  per  centum 

owner  of  protested  bills,  issued  under  on  the  amount  of  bills  protested,  to  be 

the  general  banking    law,   should    re-  calculated  from  the  date  of  protest, 
ceive  his  proportion  of  the  proceeds  of        See,    generally,    supra,    note    i,    p. 

the  sale  of  the  stocks,  to  be  estimated  771. 
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And  your  petitioner  further  showeth,  that  said  auditor,  notwith- 
standing the  said  right  of  your  petitioner  to  have  the  said  damages 
paid  out  of  the  proceeds  of  said  securities  in  his  hands  as  aforesaid, 
refuses  to  pay  the  same  to  your  petitioner. 

Wherefore,  your  petitioner  prays  that  a  writ  of  mandamus  be  issued 
out  of  your  honorable  court,  commanding  said  auditor  to  pay  said 
damages  out  of  the  proceeds  of  the  securities  of  said  bank,  in  his 
hands  for  distribution  among  the  bill-holders  of  said  bank. 

And  your  petitioner  will  ever  pray,  etc. 

\i^Signature  and  verification  as  in  Form  No.  ISJfBd.y^ 

(4)  To  Transfer  Certain  Sums  Paid  from  Special  to  General 

Fund. 

Form  No.  13440. 
(Precedent  in  Henderson  v.  State  Soldiers,  etc.,  Monument,  129  Ind.  92.)' 

[State  of  Indiana,  )  In  the  Marion  Circuit  Court. 
M arion  QQ)\x\\\.y .    \  Aj>ri/  Term,  i8.9i. 
George  J.  Langsdale,    Thomas    W.   Bennett,  Mahlon  ^ 

D.  Manson,  George  W.  Johnson,  and  De  Witt  C. 

McCollum,  constituting  The  Board  of  Commissioners 

of  the  State  Soldiers'  and  Sailors'  Monument, 
against 
Johr.  O.  Henderson,  Auditor  of  the  State  of  Itidiana. 

Your  petitioners,  George  J.  Lansdale,  Thomas  W.  Bennett,  Mahlon 
D.  Manson,  George  W.  Johnson  and  De  Witt  C.  McCollum,  respect- 
fully say  that  they  constitute  the  board  of  commissioners  of  the  State 
Soldiers'  and  Sailors'  Monument,  provided  for  by  the  act  known  as 
"  An  Act  to  provide  for  the  erection  of  a  State  Soldiers'  and  Sailors' 
Monument,  or  Memorial  Hall  or  Monument  and  Memorial  Hall  com- 
bined, according  to  the  discretion  of  the  trustees  in  this  act  provid-ed 
for,  and  declaring  an  emergency,"  approved  March  3d,  1887;  that 
said  board  of  commissioners,  soon  after  its  organization,  proceeded 
to  erect  a  Soldiers'  and  Sailors'  Monument,  as  provided  in  said  act, 
at  an  estimated  cost  not  exceeding  two  hundred  thousand  (^200,000) 
dollars,  the  amount  appropriated  by  said  act;  that  the  sum  of  ninety- 
nine  thousand  and  four  hundred  and  forty-one  dollars  and  eleven  cents 
(^9,J^l,ir)  has  been  expended  in  structural  expenses  upon  said 
monument,  and  that  contracts  are  outstanding  for  additional  work 
to  be  performed  upon,  and  material  to  be  used  in  the  erection  of  said 
monument,  to  meet  and  discharge  which  the  further  sum  of  ninety 
thousand  nine  hundred  and  eighty-two  dollars  and  sixty  cents  (^0,982.60') 

1.  The  matter  enclosed  by  and  to  be  writ  of  mandate.  This  demurrer  was 
supplied  within  [  ]  will  not  be  found  overruled,  the  defendant  excepting  to 
in  the  reported  case.  the    ruling    and    declining     to    plead 

2.  In  this  case  the  respondent  ap-  further,  whereupon  judgment  was  ren- 
peared  and  waived  the  issuance  of  an  dered  awarding  a  peremptory  writ  of 
alternative  writ  and  demurred  to  the  mandate,  which  judgment  was  aflSrmed 
petition  on  the  ground  that  it  did  not  on  appeal. 

state  facts  sufficient  to  entitle   the  peti-        See,    generally,    supra,    note    i,    p. 
tioner  to  an  alternative  or  peremptory     771. 
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will  be  required;  that  other  sums  of  money  have  been  expended,  as 
incidental  expenses,  by  said  board  of  commissioners  in  the  discharge 
of  their  duties,  which  have  devolved  upon  them,  no  part  of  which 
incidental  expenses  has  been  applied  in  payment  of  the  structural 
expenses  hereinabove  referred  to,  and  which  your  petitioners  are 
advised  and  believe  are  not  properly  payable  out  of  the  amount  appro- 
priated by  the  act  for  the  erection  of  the  monument  in  question,  as 
follows: 

For  payment  of  architects,  including  plans  and  model. . .  $10,34S  35 
For  commissioners' per  diem,  travelling  and  hotel  expenses      8,879  82 

For  engineering 15  00 

For  experts'. l,J!fi4  25 

For  attorneys'  services 165  00 

For  office  and  miscellaneous  expenses 1,892  23 

For  secretary's  salary 1,817  25 

For  printing  and  stationery 1,401  77 

For  superintendence 2, 265  50 

For  advertising 795  11 

For  removing  Governor  Morton's  monument  out  of  the 

way , 203  25 

Making  a  total  of %29,187  53 

Your  petitioners  say  that  said  several  sums  of  money  are  merely 
incidental  expenses;  that  no  part  of  them  are  structural  expenses; 
but  notwithstanding  the  fact  that  said  sums  are  purely  and  solely 
incidental  expenses,  they  have  nevertheless  been  paid  by  the  treasurer 
of  State  upon  warrants  issued  by  the  auditor  of  State,  and  against 
and  in  the  face  of  the  repeated  request  of  said  board  of  commissioners 
not  to  do  so,  and  their  repeated  protest  against  so  doing,  have  been 
by  said  auditor  of  State  charged  to  and  against  the  fund  of  two  hundred 
thousand  (^$200,000)  dollars  created  and  set  apart  by  the  above  recited 
act,  for  the  erection  of  a  Soldiers'  and  Sailors'  Monument,  known  as 
the"  Monumental  Fund;"  that  they,  said  petitioners,  have  demanded 
oi  JohnO.  Henderson,  who  is  the  present  auditor  of  State,  that  he  shall 
transfer  the  several  sums,  all  of  which  are  purely  incidental  expenses, 
from  said  "  Monument  Fund,"  and  charge  the  same  to  and  over  against 
the  "General  Fund," in  the  hands  of  the  treasurer  of  State,  for  the 
payment  of  current  expenses,  and  that  the  said  John  O.  Henderson 
has  failed  and  refused  and  still  fails  and  refuses  to  comply  with  their 
said  demand  either  in  whole  or  in  part  or  in  any  respect. 

Wherefore,  your  petitioners  pray  that  an  alternative  writ  of  man- 
date shall  be  issued  and  directed  to  the  said  John  O.  Henderson, 
requiring  him  to  so  transfer  said  several  sums  of  money  so  paid  and 
classified,  as  merely  incidental  expenses,  from  said  "  Monument 
Fund  "  and  to  charge  the  same  to  and  over  against  what  is  known  as 
the  "General  Fund,"  in  the  State  treasury,  as  above  stated,  or  else 
to  show  cause  why  he  shall  not  or  ought  not  to  do  so,  and  will  ever 
pray. 

William  E.  Niblack, 
Albert  J.  Bej'eridge, 

Attorneys  for  Petitioners. 
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George  /.  Langsdale,  one  of  the  above  named  petitioners,  being  duly 
sworn,  says  that  he  is  the  president  of  said  board  of  commissioners 
of  the  State  Soldiers'  and  Sailors'  Monument,  and  that  he  is  fully 
conversant  with  the  facts  and  matters  set  out  in  the  foregoing  peti- 
tion; and  that  the  matters  and  things  alleged  in  the  foregoing  peti- 
tion are  true,  as  he  is  informed  and  verily  believes, 

George  /.  Langsdale,  President. 

Subscribed  and  sworn  to  before  me,  a  notary  public  in  and  for  the 
county  oi Marion^  State  oi  Indiana^  this  20th  day  ol  April,  \W1. 

(seal)  Eva  Edwards,  Notary  Public. 

b.  Board  of  Equalization,  to  Levy  Special  Tax. 

Form  No.  i  3  4  4  i . 
(Precedent  in  People  v.  State  Board  of  Equalization,  20  Colo.  221. )■ 
To  the  Honorable  the  Supreme  Court  of  the   State  of  Colorado  and 
the  Justices  Thereof: 

Your  petitioners  represent  and  show  unto  your  honors  that  they 
and  each  of  them  now  are  the  duly  elected,  qualified  and  acting  re- 
gents of  the  State  University  of  Colorado,  situated  at  Boulder,  in  said 
state,  and  that  the  said  Davis  H.  Waite  is  the  duly  elected,  qualified 
and  acting  governor  of  the  state  of  Colorado;  that  the  said  N.  O. 
McClees  is  the  duly  elected,  qualified  and  acting  secretary  of  state; 
that  the  said  Abert  Nance  is  the  duly  elected,  qualified  and  acting 
treasurer  of  the  state;  that  the  said  F.  M.  Goodykoontz  is  the  duly 
elected,  qualified  and  acting  auditor  of  state,  and  that  the  said 
Eugene  Engley  is  the  duly  elected,  qualified  and  acting  attorney 
general  of  the  state,  and  that  the  said  defendants,  by  virtue  of  the 
several  offices  to  which  they  have  been  elected,  and  which  they  now 
hold  and  enjoy,  constitute  the  state  board  of  equalization. 

Your  petitioners  further  show  unto  your  honors  that  it  was  and  is 
the  duty  of  the  said  defendants  and  each  of  them,  at  the  September 
meeting  of  said  board  of  equalization,  as  provided  by  law,  to  adjust, 
assess  and  levy  on  behalf  of  the  said  University  of  the  State  of  Colo- 
rado, located  at  Boulder,  as  aforesaid,  in  addition  to  the  regular  tax 
and  levy  provided  therefor  by  the  laws,  a  certain  other  special  tax, 
consisting  of  one  tenth  of  one  mill  on  each  and  every  dollar  of  the 
assessed  valuation  of  all  taxable  property  in  the  state,  which  is  to  be 
collected  in  the  same  manner  and  at  the  same  time  as  is  now  pro- 
vided by  law  in  the  assessment  and  collection  of  all  other  state 
taxes,  as  was  specially  provided  by  an  act  entitled  "An  Act  to  Pro- 
vide a  Special  Fund  to  Meet  Urgent  Needs  of  the  State  University 
by  an  Additional  Assessment  of  One-Tenth  of  a  Mill  for  the  Years 
1893  and  1894,"  which  said  act  was  duly  passed  and  enacted  by  the 

1.  In  this  case  the  peremptory  writ  similar  case,  on  the  relation  of  the 
was  denied  and  the  proceedings  dis-  trustees  of  the  State  Normal  School,  re- 
missed,  as  defendants'  return  to  the  ported  in  20  Colo.  220,  in  which  the 
alternative  writ  (j«/ra.  Form  No.  13517)  petition  was  in  substance  the  same,  a 
showed  that  the  special  tax  of  one  peremptory  writ  of  mandamus  was 
tenth  of  one  mill  on  each   and  every  ordered. 

dollar  was  properly  omitted;    but  in  a        See,  generally,  sup-        ote  i,  p.  771. 
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general  assembly  of  the  state  of  Colorado  for  the  year  1893,  and  was 
approved  thereafter  on,  to  wit,  the  8th  day  of  April,  a.  d.  1893,  and 
published  at  page  475  in  the  Sessions  Laws  of  said  year;  that  in  pur- 
suance of  said  acts  the  said  defendants,  constituting  the  said  board 
of  equalization,  did  therefore,  and  during  the  year  i895,  assess  and 
levy  the  said  special  tax  of  one  tenth  of  a  mill  in  addition  to  the  regu- 
lar tax  for  said  year  \Z93^  but  that  at  the  regular  meeting  of  said 
board  on,  to  wit,  the  8th  day  of  September^  i8P^  at  which  time  the 
said  levy  should  have  been  made  by  the  said  board  and  transmitted 
by  them  to  the  proper  officers  of  each  of  the  counties  in  said  state 
for  assessment  and  collection  as  a  part  and  together  with  the  regu- 
lar general  state  tax,  the  said  board,  notwithstanding  the  demand 
of  your  petitioners,  refused  and  still  continue  to  refuse  to  make  such 
adjustment,  levy  and  assessment.  - 

Your  petitioners  further  say  that  they  are  informed  and  believe, 
and  so  charge  the  fact  to  be,  that  the  said  defendants,  constituting 
the  said  board,  refused  to  make  and  transmit  the  said  special  levy 
on  behalf  of  the  university  for  the  year  i89^  because  in  their  judg- 
ment they  do  not  consider  that  the  said  university  was  in  absolute 
need  of  said  extra  funds,  whereas,  in  truth  and  in  fact,  your  peti- 
tioners allege  that  without  said  special  tax  it  will  be  impossible  for 
them  to  maintain  and  conduct  the  said  university  in  a  satisfactory 
manner,  or  to  furnish  instruction  and  educational  opportunities  for 
the  large  number  of  students  who  will  attend  during  the  following 
school  year. 

Your  petitioners  further  show  unto  your  honors  that,  under  the 
provisions  of  the  law,  it  is  necessary  for  the  said  board  of  equaliza- 
tion to  transmit  to  the  county  clerk  of  each  of  the  several  counties  of 
the  state  a  statement  of  the  assessments  and  the  rate  of  taxes  which 
are  to  be  levied  and  collected  within  his  county  for  state  purposes 
for  that  year,  and  that  this  statement  shall  be  made  on  or  before  the 
20th  day  of  September  in  each  year;  and  your  petitioners  further  say 
that  the  said  statement,  which  has  been  or  is  being  prepared  by  the 
said  defendants  for  such  transmission,  does  not  contain  the  special 
tax  of  one  tenth  of  a  mill  as  it  should  under  the  provisions  of  the  law; 
that  if  your  petitioners  should  institute  this  suit  and  ask  the  relief 
first  of  any  district  court  having  jurisdiction  thereof,  the  necessary 
delay  in  having  such  court  hear  the  same,  and  the  right  of  appeal, 
which  the  said  defendants  would  undoubtedly  exercise,  would  pro- 
duce such  further  delay  until  the  matter  could  have  finally  been  ad- 
judicated and  passed  upon  by  this  tribunal  that  the  said  statement 
would  have  been  made  by  the  said  defendants  to  the  different  county 
clerks,  and  it  would  not  be  possible  to  compel  the  said  defendants  to 
insert  the  said  special  tax  within  the  levy  for  said  purposes  on  or 
before  the  said  20th  day  of  September^  nor  until  a  long  time  there- 
after, and  when  it  would  be  entirely  too  late  for  the  said  defendants 
to  act  as  a  board  for  the  year  i89^;  that  it  would  then  be  necessary 
for  your  petitioners  to  bring  a  multitude  of  suits  by  mandamus,  or 
such  other  writs  as  they  should  be  advised,  against  each  and  every 
county  clerk  within  the  entire  state  of  Colorado. 

Wherefore  your  petitioners  pray  that  an  alternative  writ  of  man- 

786  Volume  11. 


13441.  MANDAMUS.  13442. 

damus  may  be  issued  against  the  said  defendants  and  each  of  them, 
returnable  at  some  short  day,  compelling  them  to  make,  assess,  ad- 
just and  levy  the  said  special  tax  of  one  tenth  of  a  mill  for  the  benefit 
of  the  State  University  at  Boulder,  in  addition  to  the  regular  tax  al- 
ready therefor  provided  by  law  to  be  inserted  in  the  general  tax  for 
state  purposes  for  the  year  I8P^  and  to  transmit  the  same  therewith 
on  or  before  the  20th  day  of  September,  i85^  to  the  county  clerk  of 
each  and  every  county  in  the  said  state  as  provided  by  law,  or  to 
show  cause  why  they  should  not  do  so. 

And  in  duty  bound  your  petitioners  will  ever  pray. 

\{Signatures  and  verification.^^' 

e.  Comptroller. 
(1)  To  Distribute  School  Money  to  Towns. 

Form  No.  i  3442. 

(Precedent  in  State  v.  Staub,  61  Conn.  553.)' 

[To  the  Honorable  Superior  Court  now  in  session  2X  Hartford,  in 
and  for  the  county  oi  Hartford,  comes  John  Fen,  state's  attorney  for 
said  county,  and  shows  to  said  court  :]i 

1.  That  Nicholas  Staud  was  duly  elected  comptroller  at  the  general 
election  held  in  November,  iS90,  and  duly  qualified  and  entered  upon 
the  duties  of  that  office,  and  is  now  and  for  more  than  one  year  last 
past  has  been  comptroller. 

2.  That  section  2228  of  the  General  Statutes  provides  that  the 
comptroller  shall  annually,  as  soon  as  may  be  after  February  28th, 
distribute  among  the  several  towns  <?«^  dollar  and  y^/i^  cents  for  every 
person  within  such  town  of  school  age,  as  ascertained  from  the 
returns  required,  and  transmit  the  amount  distributed  to  each  town 
to  its  treasurer,  on  the  application  of  the  school  visitors. 

3.  That  sections  306,  405  and  407  of  the  General  Statutes  pre- 
scribe the  manner  and  impose  the  limitations  as  to  drawing  and  pay- 
ing money  from  the  state  treasury,  and  that  no  specific  appropriation 
for  the  payment  of  the  money  mentioned  in  section  2228  during  the 
two  fiscal  years  commencing  y«/y  1st,  iS91,  has  been  made,  in  accord- 
ance with  the  terms  mentioned  in  section  306,  and  the  fanuary,  i891, 
session  of  the  General  Assembly  has  not  yet  adjourned. 

1.  The  matter  enclosed  by  and  to  be  and  the  exercise  of  such  powers  and  the 
supplied  within  [  ]  will  not  be  found  in  performance  of  such  duties  cannot  law- 
ihe  reported  case.  fully  be  enforced  by  writ  of  mandamus. 

2.  In  this  case  an  alternative  writ  of  2.  The  statutes  mentioned  in  said 
mandamus  was  issued  by  the  court,  writ,  and  the  law  of  the  stale,  do  not 
and  the  defendant  filed  a  motion  to  require  him  to  perform  the  official  acts 
quash  it,  stating  the  following  grounds:  enjoined  by  said  writ. 

I.  The  official  action  which  said  writ  The  questions  arising  on  this  motion 

requires  him  to  perform  is  included  in  were   reserved   for   the   advice  of    the 

and  is  the  exercise  of  the  powers  and  supreme     court,     which    advised    the 

duties ,  vested   in   and    imposed    upon  superior  court  to  overrule  the  motion 

him  as  an  independent  officer  of  the  ex-  to  quash. 

ecutive  department  by  the  constitution,  See,  generally,  supra,  note  i,  p.  771. 
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4.  That  it  is  now,  and  sinc^  February  28th,  iS92,  has  been,  the  duty 
of  said  Staub,  comptroller,  to  distribute  the  money  mentioned  in  said 
section  2228  among  the  several  towns,  as  provided  in  said  section, 
and  to  draw  his  order  on  the  treasurer  for  the  amount  distributed  to 
each  town  in  favor  of  its  treasurer,  on  application  of  its  school 
visitors. 

5.  That  on  the29fh  day  oi  February  demand  was  made  upon  said 
Staub,  comptroller,  to  distribute  said  money,  and  to  transmit  the 
amount  distributed  to  each  town,  as  required  by  the  provisions  of 
section  2228;  and  that  said  Staub,  comptroller,  then  refused  to  dis- 
tribute said  money,  and  to  transmit  the  amount  payable,  as  required 
by  said  section,  and  refused  to  enter  upon  the  performance  of  the 
duties  imposed  on  the  comptroller  by  section  2228,  until  the  General 
Assembly  should  pass  an  act  making  a  special  appropriation  for  the 
payment  of  said  money  or  to  take  other  action  in  the  premises. 

Wherefore,  the  said  attorney  moves  this  honorable  court  to  issue 
a  writ  of  mandamus,  requiring  and  enjoining  said  Nicholas  Staub, 
comptroller,  to  forthwith  distribute  among  the  several  towns  one 
dollar  and  fifty  cents  for  every  person  between  four  and  sixteen  years 
of  age  belonging  to  any  school  district,  ascertained  from  the  last 
returns  of  the  school  visitors,  in  proportion  to  the  number  of  persons 
in  each  between  the  ages  oi  four  and  sixteen  years  ascertained  from 
said  returns,  and  to  transmit  the  amount  distributed  to  each  town  to 
its  treasurer,  on  the  application  of  its  school  visitors  or  of  its  school 
committee,  upon  receipt  from  its  school  visitors  or  committee  of  the 
certificate  required  by  law;  or  to  signify  cause  to  the  contrary 
thereof  to  this  court. 

[Dated  at  Hartford  this  first  day  of  March,  i  %92. 

John  Fen, 
State's  Attorney  for  Hartford  County.  ]^ 

(2)  To  Draw  Warrant  for  Salary. 

Form  No.  13443. 

(Precedent  in  People  v.  Oulton,  28  Cal.  45.)* 

[In  the  Supreme  Court  of  the  State  of  California. 
The  People  of  the  State  of  California  ^ 
ex  relatione  William   C.    Stratton, 
plaintiff, 

against 
George  Oulton,  Controller  of  the  State 

of  California,  defendant. 
State  of  California,        \ 
County  of  Sacramento.  \ 

1.  The  matter  enclosed  by  [  ]  will  that  the  state  librarian  holds  oyer  his 
not  be  found  in  the  reported  case.  office  after  the  expiration  of  his  term 

2.  The  writ  moved  for  in  this  action  and  until  the  election  and  qualification 
was  awarded,  the  court  holding  that  of  his  successor  by  title,  notwithstand- 
while  the  salary  annexed  to  a  public  ing  the  law  creating  the  office  contains 
office  is  incident  to  the  title  of  the  office,  no  provision  authorizing  him  to" do  so. 
not  to  its  occupation  and  exercise,  yet  See,  generally,  supra,  note  i,  p.  771. 
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William  C.  Stratton,  being  duly  sworn,  deposes  and  says:  That 
during  the  twelfth  session  of  the  Legislature  of  this  State,  an  Act  was 
passed,  "prescribing  rules  for  the  government  of  the  State  Library." 
Said  Act  was  approved  by  the  Governor  on  the  eighth  day  of  March, 
A.  D.  1861. 

The  first  section  of  said  Act  provides,  that  "  the  State  Library  shall 
be  under  the  direction  and  control  of  a  Board  of  Trustees,  to  consist 
of  five  members,  as  herein  provided.  The  Governor  and  the  Chief 
Justice  of  the  Supreme  Court  shall  be  ex-officio  members  of  the  Board. 
J.  R.  McConnell,  J.  W.  Winans,  and  S.  Heydenfeldt  are  hereby 
appointed  members  of  the  Board." 

The  fifth  section  provides,  that  "the  Board  of  Trustees  shall  have 
power  to  appoint  a  Librarian." 

The  seventh  section  provides,  that  "  the  Librarian  appointed  by  the 
Trustees  shall  hold  his  office  for  the  term  of  four  years,  and  before 
entering  upon  the  duties  of  his  office  he  shall  make  and  execute  his 
bond  to  the  State  of  California  in  the  penal  sum  of  three  thousand 
dollars,  for  the  faithful  discharge  of  the  duties  of  his  office.  Said 
bond  shall  be  approved  by  the  Governor,  and  shall  be  by  him 
deposited  in  the  office  of  the  Secretary  of  State." 

The  sixth  section  provides,  that  "the  Librarian  shall  receive  for 
his  salary  the  sum  of  two  thousand  five  hundred  dollars  per  annum. 
He  may  at  any  time  be  removed  by  consent  of  all  the  members  of 
the  Board  of  Trustees." 

The  seventeenth  section  provides,  "this  Act  shall  take  effect  from 
and  after  its  passage." 

That  the  Board  of  Trustees  mentioned  in  the  first  section  of  the 
Act,  held  a  meeting  in  the  State  Library  rooms,  on  the  16th  day  of 
March,  A.  D.  i2>61,  and  at  the  meeting  there  held,  this  deponent  was 
appointed  Librarian  by  the  said  Board  of  Trustees  for  the  term  of 
four  years;  and  this  deponent  executed  his  bond,  and  took  the  oath 
of  office  as  required  by  law,  and  on  the  17th  day  oi  March,  a.  d.  1Z6I, 
he  entered  upon  the  duties  of  the  office  of  Librarian,  and  has  continued 
to  discharge  the  duties  of  said  office  continuously  to  the  present 
time. 

This  deponent  further  showeth,  that  on  the  21st  day  of  March,  a.  d. 
1864,  the  Legislature  passed  an  Act  (which  was  approved  on  the  day 
and  year  aforesaid)  entitled  "An  Act  to  amend  an  Act  entitled  an 
Act  prescribing  rules  for  the  government  of  the  State  Library, 
approved  March  eighth,  eighteen  hundred  and  sixty-one,"  which 
amends  the  first  section  of  the  Act  of  March  8th,  a.  d.  1861,  and  pro- 
vides that  "  the  State  Library  shall  be  under  the  direction  and  con- 
trol of  a  Board  of  Trustees,  to  consist  of  five  members,  as  herein 
provided.  The  Governor  and  the  Chief  Justice  of  the  Supreme 
Court  shall  be  ex-officio  members  of  the  Board;  J.  F.  Morse,  J.  W. 
Winans,  and  H.  W.  Harkness,  are  herieby  appointed  members  of  the 
Board." 

That  on  or  before  the  30th  day  of  December,  a.  d.  i86^  the  Gover- 
nor appointed  B.  B.  Redding  a  trustee  of  the  State  Library,  to  fill  a 
vacancy  occasioned  by  the  resignation  of  J.  F.  Morse. 

That  on  the  8th  day  oi  March,  a.  d.  i865,  the  Board  of  Trustees 
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held  a  meeting  for  the  purpose  of  electing  or  appointing  a  Librarian, 
There  were  present  at  said  meeting  B.  B.  Redding^  J.  W.  Winans,  H. 
W.  Harkness^  and  F.  F,  Lmv,  the  Governor  of  the  State.  The  Board 
proceeded  to  vote  for  Librarian.  H.  W.  Harkness  and  J.  IV.  Winans 
voted  for  this  deponent;  B.  B.  Redding  and  F.  F.  Lma  voted  iov  /.  L. 
Perkins. 

That  F.  F.  Low  has  exercised  the  office  of  Governor  continuously 
for  one  year  last  past,  and  was  on  the  said  8th  day  of  March,  and  is 
still  exercising  the  office  of  Governor,  and  that  by  section  twelve  of 
Article  Five  of  the  Constitution  of  this  State,  he  is  prohibited  from 
holding  the  office  of  trustee  of  the  State  Library  while  exercising  the 
office  of  Governor,  and  by  thus  being  incompetent  to  hold  the  office 
of  trustee  of  the  State  Library,  his  action  as  such  and  vote  for 
Librarian  was  void,  and  this  deponent  having  received  a  majority  of 
the  votes  of  the  legal  trustees  of  the  Library,  was,  as  he  is  advised 
and  believes,  duly  appointed  Librarian  for  the  term  oi  four  years 
from  the  17th  day  of  March,  a.  d.  i2>65. 

That  this  deponent  executed  his  bond  as  required  by  law,  which 
was  presented  to  the  Governor  for  his  approval  on  the  16th  day  of 
March,  a.  d.  i855,  and  the  Governor  received  and  retained  the  same 
without  objecting  to  its  sufficiency,  until  the  30th  day  of  March,  a.  d. 
i865,  when  this  deponent  received  a  notice  from  the  Governor.  Said 
notice  was  dated  March  28th,  i865,  and  informed  this  deponent  that 
the  Governor  returned  said  bond  without  his  approval,  and  in  the  fol- 
lowing words  declined  to  do  so:  "As  you  have  not  been  re-elected 
by  the  Board  of  Trustees,  I  cannot  recognize  you  as  Librarian,  and 
therefore  cannot  approve  your  bond." 

That  this  deponent  took  the  oath  of  office  and  entered  upon  and 
has  discharged  the  duties  of  Librarian  from  the  said  17th  day  of 
March,  A.  D.  iS65,  to  the  present  time. 

That  no  other  person  has  claimed  the  office  of  Librarian,  and  this 
deponent  is  justly  entitled,  by  virtue  of  his  appointment  as  aforesaid, 
and  the  performance  of  the  duties  of  the  office,  to  the  salary  allowed 
the  Librarian  by  law. 

That  the  sum  now  due  this  deponent  as  Librarian,  is  one  hundred 
dollars  and  eighty  cents,  for  salary  from  the  17th  day  of  March,  a.  d. 
xZ65,  to  the  31st  day  of  March,  a.  d.  i865. 

That  the  Legislature  of  the  State  passed  an  Act  which  was  approved 
by  the  Governor  on  the  4th  day  of  April,  a.  d.  1864,  entitled  "An  Act 
making  appropriations  for  the  support  of  the  civil  government  of  this 
State  for  the  sixteenth  and  seventeenth  fiscal  years,  commencing  on 
the  first  day  of  July,  a.  d.  eighteen  hundred  and  sixty-four,  and  end- 
ing on  the  thirtieth  day  of  June,  a.d.  eighteen  hundred  and  sixty-six." 

Section  first  of  said  Act  appropriates  the  sum  oi  five  thousand  ^o\- 
lars  out  of  any  money  in  the  Treasury  not  otherwise  appropriated  for 
the  salary  of  the  State  Librarian,  from  the  1st  day  oi  July,  a.  d.  186 Jf, 
to  the  SOth  day  oi  June,  a.  d.  1866. 

That  the  salaries  of  officers  of  State  are  by  law  due  and  payable  on 
the  last  day  of  each  month,  and  it  is  the  duty  of  the  Controller  to 
draw  his  warrant  for  the  same  on  the  last  day  of  each  month.  (Stat. 
1863,  p.  23s). 
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And  this  deponent  further  says,  that  on  the  last  day  of  March,  a.  d. 
i865,  he  demanded  of  George  Oulton,  Controller  of  State,  that  he,  said 
Controller,  should  draw  his  warrant  on  the  Treasurer  of  State  in 
favor  of  this  deponent,  for  the  sum  of  one  hundred  dollars  and  eighty 
cents,  the  amount  due  this  deponent  for  his  salary  as  Librarian  from 
the  17ih  to  the  last  day  of  March,  a,  d.  i%65. 

And  this  deponent  further  says,  that  on  the  last  day  of  March,  when 
the  said  demand  was  made  upon  the  said  Controller,  there  was  a 
large  amount  of  money  in  the  State  Treasury  not  otherwise  appro- 
priated by  law,  out  of  which  the  statute  authorizes  the  appropriation 
in  question  to  be  made,  and  subject  to  be  applied  to  the  payment  of 
the  warrant  demanded  of  the  Controller  by  this  deponent;  but  the 
said  Controller,  in  violation  of  the  clear  legal  rights  of  this  deponent, 
as  this  deponent  is  advised  and  believes,  and  of  his,  the  said  Con- 
troller's plain  duty  in  the  premises,  unjustly  refused  and  still  refuses 
to  draw  said  warrant  for  said  sum  or  any  part  thereof. 

And  this  deponent  says  further  that  he  is  advised  and  believes  that 
for  the  wrongful  refusal  of  the  said  Controller  to  draw  the  said  war- 
rant, there  is  no  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law. 

Therefore,  plaintiff  prays  that  the  above-named  George  Oulton,  Con- 
troller, the  defendant  in  this  action,  may  appear  in  this  Court,  and 
answer  this  complaint,  and  show  why  a  peremptory  writ  of  mandamus 
shall  not  issue,  requiring  him  to  draw  his  warrant  on  the  Treasurer  of 
State  in  favor  of  the  plaintiff  for  the  sum  of  one  hundred  dollars  and 
eighty  cents,  for  this  plaintiff's  salary  as  Librarian  from  March  17ih  to 
March  Sist,  A.  D.  x%65,  and  that  the  Court  will  award  a  writ  of  man- 
date requiring  and  commanding  said  Oulton,  Controller  aforesaid,  to 
issue  said  warrant. 

William  C.  Siratton. 

[Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  April,  iS65. 

Norton  Porter,  Notary  Public.]^ 

(3)  To  Notify  County  Auditors  of  Rate  of  Tax  to  be 
Levied  to  Pay  Bonds. 

Form  No.  13444. 
(Precedent  in  Morton  v.  Comptroller  General,  4.  S.  Car.  432.)* 

\{ComTnencing  as  in  Form  No.  13J^.9,  and  continuing  down  to  *.)]^ 
I.  That  under  and  by  virtue  of  the  authority  granted  to  the  Gov- 
ernor of  the  State  aforesaid,  in  and  by  the  Act  of  the  General 
Assembly  of  the  said  State,  duly  passed  on  the  26th  day  of  August, 
A.  D.  1868,  and  entitled  "An  Act  to  authorize  a  loan  to  redeem  the 
obligations  known  as  the  Bills  Receivable  of  the  State  of  South 
Carolina,"  bonds  of  the  said  State  were  executed  and  issued  con- 
formably to  the  directions  and  provisions  of  the  said  Act;  that  the 
said  bonds  so  issued  amount,  in  the  aggregate  of  their  principal 

1.  The  matter  enclosed  by  and  to  be  2.  In  this  case  the  writ  was  granted, 
supplied  within  [  ]  will  not  be  found  See,  generally,  supra,  note  i,  p. 
in  the  reported  case.  771. 
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sums,  to  five  hundred  thousand  diO\\a.Ts,  as  shown  by  the  annual  report 
of  the  State  Treasurer,  N.  G.  Parker^  to  the  General  Assembly, 
dated  31st  of  October^  a,  d.  i87i,  and  that  your  petitioners  are  the 
holders  and  owners  in  good  faith,  and  for  valuable  consideration 
paid,  of  one  of  those  bonds  which  is  dated  1st  October,  a.  d.  \2>68\ 
bears  six  per  cent,  interest,  payable  on  the  1st  of  April  and  1st  of 
October  in  each  year;  is  numbered  JfSS;  is  for  the  principal  sum  of 
one  thousand  dollars,  to  be  paid  on  the  1st  day  oi  April,  a.  d,  \Z88y 
and  has  been  duly  registered  in  the  office  of  the  Treasurer  of  the 
said  State. 

2.  That  in  and  by  the  first  Section  of  the  said  Act,  it  is  provided 
that  the  interest  upon  the  bonds  thereby  authorized  to  be  issued 
(being  at  the  rate  of  six  per  cent,  per  annum)  shall  be  payable  semi- 
annually; and  in  the  sixth  Section  of  the  same  Act  it  is  further  pro- 
vided, "  that  an  annual  tax,  in  addition  to  all  other  taxes,  shall  be 
levied  upon  the  property  of  the  State  sufficient  to  pay  the  interest 
on  the  said  bonds,  when  such  interest  shall  fall  due;"  that  in  and  by 
the  first  Section  of  the  Act  of  the  General  Assembly,  of  the  said 
State,  approved  13th  March,  1872,  and  entitled  "An  Act  relating  to 
the  Bonds  of  the  State  of  South  Carolina,"  it  is  enacted  that  the 
aforesaid  bonds,  issued  on  behalf  of  this  State,  as  mentioned  and  set 
forth  in  the  aforesaid  report  of  the  State  Treasurer  to  the  General 
Assembly,  were  duly  and  lawfully  issued  in  conformity  to  the  true 
intent  and  meaning  of  the  said  Act  of  26th  August,  1868;  and  that  in 
and  by  the  fourth  Section  of  the  said  Act  of  13th  March,  1872,  the 
aforesaid  sixth  Section  of  the  Act  of  26th  August,  1868,  is  declared 
to  be  a  part  of  the  said  Act  of  13th  March,  1872,  and  by  the  same 
Section  of  the  aforesaid  Act  of  13th  March,  1872,  it  is  again  enacted 
"that  an  annual  tax,  in  addition  to  all  other  taxes,  shall  be  levied 
upon  the  property  of  the  State  sufficient  to  pay  the  interest  upon 
the  aforesaid  bonds,"  until  the  principal  of  the  said  bonds  shall 
become  due. 

3.  That  by  the  law  of  the  said  State  the  Comptroller  General  is 
required,  on  or  before  the  fifteenth  day  of  November  in  each  year,  ta 
give  notice  to  each  County  Auditor  of  the  rates  per  centum  author- 
ized by  law  to  be  levied  as  public  taxes  for  the  various  State  pur- 
poses, "which  rates  or  per  centum,"  it  is  enacted,  shall  be  levied  by 
the  County  Auditor  on  the  taxable  property  of  the  County,  and 
charged  on  the  duplicate,  with  the  taxes  required  .to  be  levied  and 
collected  for  other  purposes. 

4.  That  on  the  13th  March,  jS72,  J.  L.  Neagle  was  the  Comptroller 
General  of  the  State,  and  continued  so  to  be  until  the  Hth  day  of 
December  in  the  same  year;  that  during  this  period,  and  as  such  offi- 
cer, the  said  J.  L.  Neagle  was  bound  by  law  as  aforesaid  to  give 
notice  to  the  County  Auditors,  respectively,  of  the  rate  or  per 
centum  necessary  to  be  levied  in  order  to  produce  a  sum  sufficient 
to  pay  the  interest  which  became  due  upon  the  said  bonds  during 
the  year  i87^,  together  with  the  interest  on  the  same  which  would 
become  due  during  the  succeeding  year,  i%73,  as  provided  for  by  the 
Acts  of  the  General  Assembly  hereinabove  mentioned;  and  that,^ 
nevertheless,  no  due  or  lawful  notice  to  such  effect  was  ever  given 
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to  the  County  Auditors,  respectively,  of  the  said  State  by  the  said 
J.  L.  Neagle,  while  he  was  the  Comptroller  General  a?  aforesaid. 

5.  That  on  the  7tk  day  of  December,  a.  d.  i2>72,  Solomon  L.  Hoge 
became,  and  now  is,  the  Comptroller  General  of  the  said  State,  and 
the  successor  in  office  of  the  saidy^.  Z.  Neagle;  that  on  the  1st  day  of 
April,  i873,  other  and  additional  sums  became  due  and  payable,  for 
interest  upon  the  aforesaid  bonds,  and  those  sums,  with  the  interest 
that  became  due  upon  the  said  bonds  on  the  Isl  of  October  and  1st  of 
April,  iS72,  still  remain  in  arrear  and  wholly  unpaid. 

6.  That  very  recently,  and  since  the  1st  day  of  April,  iS73,  your 
petitioners  demanded  of  the  said  S.  L.  Hoge,  Comptroller  General, 
as  aforesaid,  that  he  should  proceed  forthwith  to  give  to  the  County 
Auditors,  respectively,  of  the  said  State,  the  requisite  notice  of  the 
rate  or  per  centum  upon  the  taxable  property  of  their  respective 
Counties  necessary  to  be  levied  in  order  to  make  payment,  as  well 
of  the  interest  upon  the  aforesaid  bonds  already  due  as  of  the  inter- 
est upon  the  same  that  will  become  due  on  the  1st  October,  \Z73,  so 
that  the  interest  due  and  in  arrear  upon  the  bond  held  by  your  peti- 
tioners, as  aforesaid,  might  be  paid  to  them  without  delay  out  of  that 
tax  when  collected,  and  that  out  of  the  same  the  interest  upon  the 
said  bond  falling  due  on  the  1st  October,  i873,  might  then  also  be  paid 
to  them,  and  that  the  said  S.  L.  Hoge,  Comptroller  General,  as  afore- 
said, declined  and  refused  to  give  such  notice. 

7.  That  thereupon  your  petitioners  demanded  of  the  said  S.  L. 
Hoge,  Comptroller  General,  as  aforesaid,  that  he  should  give  due 
notice  on  or  before  the.  fifteenth  day  of  November,  i873,  to  the  County 
Auditors,  respectively,  of  the  said  State,  of  the  rate  or  per  centum 
necessary  to  be  levied  upon  the  taxable  property  within  their  respec- 
tive Counties,  in  order  to  raise  a  sum  sufficient  to  pay  the  interest 
already  due  and  in  arrear  upon  the  said  bonds,  together  with  the 
interest  upon  the  same  that  will  become  due  on  the  1st  October,  iS73, 
and  the  1st  April  and  1st  October,  i87-4,  so  that  your  petitioners  might 
be  paid  out  of  that  tax,  when  collected,  the  interest  that  should  then 
be  due  upon  the  bond  held  by  them  as  aforesaid,  and  be  also  paid 
the  sums  for  interest  upon  the  same  payable  on  1st  April  and  1st 
October  in  the  year  i874,  when  the  same  respectively  should  become 
due,  and  that  the  said  6".  L.  Hoge,  Comptroller  General,  as  afore- 
said, likewise  declined  and  refused  to  give  such  last  mentioned 
notice. 

8.  And  your  petitioners  further  show  that  they  have  suffered 
wrong  and  injury,  as  aforesaid,  by  reason  of  the  refusal  of  the  said 
S.  L.  Hoge,  Comptroller  General,  as  aforesaid,  of  the  State,  to  give 
due  notice  to  the  County  Auditors,  as  aforesaid,  of  the  rate  or  per 
centum  to  be  levied  upon  the  taxable  property  of  the  State  for  pay- 
ment of  the  annual  interest  upon  the  said  State  bonds  as  provided 
for  by  the  Acts  of  the  General  Assembly  hereinabove  mentioned, 
and  that  your  petitioners  are  entirely  without  remedy  in  the  premises, 
unless  it  be  afforded  by  the  writ  of  mandamus;  and  your  petitioners 
therefore  pray  that  a  peremptory  writ  of  mandamus  may  issue  out  of 
this  Court  against  the  said  S.  L.  Hoge,  Comptroller  General,  as 
aforesaid,  commanding  him  forthwith  to  give  to  the  County  Auditors, 
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respectively,  of  the  said  State,  the  requisite  notice  of  the  rate  or  per 
centum  upon  the  taxable  property  of  their  respective  Counties  neces- 
sary to  be  levied,  in  order  to  make  payment,  as  well  of  the  interest 
upon  the  aforesaid  bonds  already  due  as  of  the  interest  upon  the 
same  that  will  become  due  on  the  1st  of  October,  iS73,  so  that  the 
interest  due  and  in  arrear  upon  the  bond  held  by  your  petitioners, 
as  aforesaid,  may  be  paid  to  them  without  delay  out  of  that  tax  when 
collected,  and  that  out  of  the  same  the  interest  upon  the  said  bond 
falling  due  on  1st  October,  i873,  may  then  also  be  paid  to  them;  or 
else  that  a  peremptory  writ  of  mandamus  may  issue  out  of  this  Court 
against  the  said  S.  L.  Hoge,  Comptroller  General,  as  aforesaid,  com- 
manding him  to  give  due  notice,  on  or  before  the  15th  day  of  Novem- 
ber, 1 875,  to  the  County  Auditors,  respectively,  of  the  said  State,  of 
the  rate  or  per  centum  necessary  to  be  levied  upon  the  taxable  prop- 
erty within  their  respective  Counties,  in  order  to  raise  a  sum  suffi- 
cient to  pay  the  interest  already  due  and  in  arrear  upon  the  said 
bonds,  together  with  the  interest  upon  the  same  that  will  become  due 
on  the  1st  of  October,  iS73,  and  the  1st  of  Aprt't  and  1st  of  October, 
in  the  year  iS74,  so  that  your  petitioner  may  be  paid  out  of  that 
tax,  when  collected,  the  interest  that  shall  then  be  due  upon  the  bond 
held  by  them,  as  aforesaid,  and  be  also  paid  the  sums  for  interest 
upon  the  same  payable  on  1st  April  and  1st  October,  in  the  year  i87^, 
when  the  same,  respectively,  shall  become  due,  as  provided  for  by 
the  Acts  of  the  General  Assembly  hereinabove  mentioned;  and  that 
such  other  order  may  be  made  in  the  premises  as  justice  may  require. 
[(^Signature  and  verification!)^ 

d.  Judge,*  to  Grant  Writ  of  Habeas  Corpus. 

1.  The  matter  to  be  supplied  within  witness  whose  deposition  had  pre- 
[  ]  will  not  be  found  in  the  reported  viously  been  taken,  and  which  was  on 
case.  file  to  be  used  as  testimony  on  the  trial 

2.  To  Compel  Judge  to  Sign  Bill  of  Ez-  of  said  cause  in  said  court;  a  copy  of 
ceptions. —  In  People  v.  Pearson,  3  111.  which  dfoosition,  marked  B,  —  and  of 
189,  in  which  case  a  peremptory  writ  said  exceptions,  marked  C,  —  are  hereto 
was  awarded,  the  aflSdavit  was  as  fol-  annexed  tnd  made  a  part  of  this  affi- 
lows,  to  wit:  davit.     That  the  judge  aforesaid  sus- 

"  StdilQ  oi  Illinois,  supreme  conri,  July  tained  said  exceptions,   and  excluded 

term,  a.  d.  18^9.  the  following  portions  of  said  Moore's 

J.    Young   Scammon    doth   solemnly,  deposition,   to  wit:  '  In  answer  to  the 

sincerely,  and  truly  declare  and  affirm,  question  put  by  defendant's  counsel,  in 

that  at  the  last  May  special  term  of  the  whose  name  were  the  papers  made  out, 

Cook  circuit  court,   held   at  Chicago,  in  as  master  of  the  steamboat  Madison,  in 

the  county  of  Cw^,  and  state  of  Illinois,  i8j'<y?  the  witness  says,  that  they  were 

his    Wonox  John  Pearson   presiding  as  taken  out  in  thenameofyi7A«3/'/a</g"/«: 

judge  thereof,  a  suit  was  called  wherein  the   above   question    was  objected   to, 

John    F.    Phillips    was    plaintiff,    and  and  the  answer  taken   subject   to  the 

Robert  C.  Bristol  was  defendant;  a  copy  opinion  of  the  court.     In  answer  to  the 

of  the  record  and  proceedings  in  which  question,  in  whose  name  were  bills  of 

suit,   as   they   appear    of    record,    are  lading   signed   for   goods    shipped   on 

hereto  annexed,  marked  ^.     That  this  board  the  boat  during  the  trip  Mrs. /'.^iV- 

affiant  was  one  of   the  attorneys   and  /?))j  came  up?  the  witness  says,  they  were 

counsel  for  said  ^rij/t?/,  and  that,  at  the  generally  signed  by  witness   as  clerk, 

calling  of  said  cause,  the  plaintiff,  by  and   sometimes  in   the   name   of  John 

his  counsel,  filed  his  exceptions  to  por-  M' Fadgen,  but  recollects  none  signed  in 

tions  of  the  deposition  otjokn  Moore,  a  the  name  of  Captain  Bristol;  still  there 
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Form  No.  13445.* 

Pulaski  Circuit  Court. 
John  Doe     ) 
against       >•  Mandamus. 
Richard  Roe.  ) 

To  the  Honorable  Benjamin  F.  Butler,  Judge  of  the  Sixth  Judicial 
District  oi  Arkansas. 
The  plaintiff,  John  Doe,  states  that  at  the  October  term,  i895,  of  the 
Probate  Court  of  Pulaski  county,  by  the  consideration  of  the  Hon. 
John  Marshall,  then  the  judge  of  said  court,  he  was  appointed 
guardian  of  one  Jennie  Smtfh,  an  orphan  female  child,  then  of  the 


may  have  been  some  thus  signed,'  — 
which  were  marked  as  excluded,  in 
pencil,  on  said  deposition,  and  the  same 
were  not  read  or  given  in  evidence  to 
the  jury. 

To  the  opinion  of  the  court  in  ex- 
cluding said  portions  of  said  deposition, 
the  said  Bristol  then  and  there,  by  his 
counsel,  this  affiant,  excepted. 

This  affiant  further  states,  that  in  the 
progress  of  said  cause,  the  defendant, 
by  this  affiant,  as  his  counsel  aforesaid, 
excepted  to  the  opinions  of  said  court 
in  several  other  particulars,  and  em- 
bodied the  foregoing  exceptions,  to- 
gether with  all  the  exceptions  taken  by 
him  to  the  opinions  and  decisions  of 
the  court,  during  the  trial  of  said  cause, 
in  a  bill  of  exceptions,  of  which  a  true 
copy  is  hereto  annexed,  marked  D,  and 
made  a  part  of  this  affidavit;  and,  before 
the  jury  had  retired  from  the  bar  of  the 
court,  tendered  the  same  to  the  judge, 
with  a  request  that  he  should  sign  and 
seal  the  same  in  conformity  with  the 
law;  that  the  said  judge  replied,  there 
was  no  hurry  about  it,  that  it  was  all  a 
matter  of  record,  and  he  would  sign  the 
bill  of  exceptions  if  said  Scamtnon  had 
copied  correctly  from  the  depositions 
the  parts  excepted  to,  and  the  receipt  in 
said  bill  of  exceptions  contained,  signed 
by  said  Bristol.  The  said  judge  took 
the  bill  of  exceptions,  and  a  few  days 
afterwards  asked  Isaac  N'.  Arnold, 
Esquire,  the  counsel  of  said  plainlifif, 
Phillips,  upon  the  trial  of  said  cause, 
to  examine  the  said  bill  of  excep- 
tions; that  said  Arnold  did  examine  the 
same,  as  this  affiant  is  informed  by  him, 
and  stated  to  the  court,  the  said  judge, 
that  he  had  compared  those  portions  of 
the  deposition  that  were  included  in  the 
bill  of  exceptions,  and  excluded  by  the 
court,  and  found  them  correctly  copied. 
That  the  judge  then  put  the  bill  of  ex- 
ceptions in  his  pocket,  as  this  affiant 
believes,  and  did  not   return  it  to  this 


affiant  till  nearly  a  week  after  the  time 
it  was  first  tendered  to  him,  and  when 
it  was  returned  to  this  affiant,  it  was  in 
the  shape,  form,  and  words  contained  in 
a  true  copy  hereto  annexed,  marked  E\ 
that  this  affiant  then  informed  the 
court,  that  said  bill  of  exceptions,  as 
signed,  did  not  contain  all  the  facts, 
and  requested  the  said  judge  to  amend 
it,  so  as  to  conform  to  the  facts,  by  in- 
serting in  it  all  the  words  that  were 
excluded  from  said  deposition  as  afore- 
said: which  he  wholly  refused  to  do, 
unless  the  counsel  for  the  plaintiff  would 
consent  to  it.  This  affiant  further 
saith,  that  said  bill  of  exceptions,  ten- 
dered as  aforesaid,  by  this  affiant,  to 
his  Honor  Judge /'^ar.row,  contained  the 
facts  just  as  they  transpired  on  the  trial 
of  said  cause,  and  nothing  more;  that 
the  portions  of  the  said  deposition  which 
were  excluded  by  said  judge,  were 
copied,  word  for  word,  and  letter  for 
letter,  from  said  deposition,  and  that 
the  bill  of  exceptions  signed  by  said 
judge  does  not  contain  all  the  facts,  but 
entirely  omits,  as  the  affiant  believes, 
the  most  material  part  of  said  deposi- 
tion which  was  excluded. 

J.  Young  Scamtnon. 

Duly  affirmed  to,  according  to  law, 
before  me,  this  nth  day  oi  July,  A.  D. 
I8j9. 

J.  M.  Duncan,  Clerk." 

In  a  proceeding  to  compel  a  judge  to 
settle  a  bill  of  exceptions  which  he  has 
ordered  stricken  out  for  fraudulent 
omission  of  material  facts,  the  petition 
should  allege  in  substance  that  such 
bill  contained  everything  that  the  pe- 
titioner believed  it  should  contain. 
Walkerly  v.  Greene,  104  Cal.  208. 

1.  This  form  is  based  on  the  facts  in 
the  case  of  Wright  v.  Johnson,  5  Ark. 
687,  in  which  case  a  writ  of  mandamus 
was  issued. 

See,  generally,  supra,  note  i,  p. 
771- 
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age  of  eight  years.  Plaintiff  thereupon  gave  bond  for  the  faithful 
performance  of  his  duties  as  guardian  of  said  minor,  which  said  bond 
was  at  said  term  of  said  court  approved  by  said  judge,  and  plaintiff 
was  duly  qualified  as  guardian  according  to  law. 

That  at  the  October  term  of  the 'Pulaski  Chancery  Convt  for  the  first 
circuit,  plaintiff  filed  a  duly  verified  petition  in  said  court  setting  out 
the  appointment  of  plaintiff  as  guardian  as  aforesaid;  that  plaintiff's 
ward  was  an  orphan  female  child  of  the  age  of  eight  years,  and  that 
said  ward  was  illegally  held  in  possession  and  forcibly  detained  in 
bondage  by  one  James  Brown,  then  a  resident  of  said  county  of 
Pulaski,  and  praying  that  a  writ  of  habeas  corpus  be  issued  to  said 
James  Bro7vn,  commanding  him  to  produce  the  body  of  said  ward 
before  the  said  court  to  be  disposed  of  according  to  law. 

Plaintiff  states  that  together  with  said  petition  he  filed  in  said 
court  two  affidavits,  setting  forth  the  aforesaid  facts,  which  affidavits 
were  signed  and  sworn  to  by  two  reputable  freeholders  of  said 
county.  That  at  said  October  term  of  said  court  the  said  petition 
came  on  for  a  hearing  before  the  Hon.  Daniel  Webster,  then  judge  of 
said  court.  On  consideration  of  said  petition  and  affidavits,  the  said 
judge  refused  said  application  for  a  writ  of  habeas  corpus  because,  as 
said  judge  alleged,  he  had  no  jurisdiction  of  the  said  matter. 

Wherefore  plaintiff  prays  for  a  mandamus  against  the  said  Daniel 
Webster,  compelling  him  to  grant  a  writ  of  habeas  corpus  to  be  issued 
to  sa\^  James  Broum,  commanding  him  to  produce  the  body  of  said 
Jennie  Smith  before  said  Pulaski  Chancery  Court,  to  be  disposed  of 
according  to  law  and  for  other  and  general  relief. 

{^Signature  and  verification  as  in  Form  No.  13^.65.^ 


e.  President  of  Senate,  to  Act  as  Governor. 

Form  No.  13446. 

(Precedent  in  Att'y-Gen.  v.  Taggart,  66  N.  H.  362.)' 

To  the  Supreme  Court. 
Hillshoro,  ss. 

Daniel  Barnard^  attorney-general  of  the  state  of  New  Hampshire, 
in  behalf  of  said  state,  complains  against  David  A.  Taggart,  and  says 
the  chair  of  the  governor  of  said  state  has  been  and  is  vacant  by 
reason  of  the  sickness  of  His  Excellency  David  H.  Goodell,  and  his 
consequent  inability  to  perform  any  of  the  duties  of  his  office,  and 
the  said  Taggart  is  president  of  the  senate  of  said  state;  yet  said 
Taggart  does  not  exercise  any  of  the  powers  and  authorities  which 
by  the  constitution  and  laws  the  governor  is  vested  with,  but  refuses 
so  to  do.  Wherefore  the  plaintiff  prays  for  a  writ  of,mandamus,  or 
other  appropriate  and  adequate  process,  directed  to  the  said  Taggart, 
requiring  him  to  exercise  the  powers  and  authorities  of  the  governor 
during  the  vacancy,  according  to  his  duty  in  the  premises. 

Daniel  Barnard,  Attorney-General. 

1.  The  writ  was  granted  in  this  case.        See,  generally,  supra,  note  i,  p.  771. 
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f.  Secpetapy  of  State,  to  Refrain  from  Attesting  or  Delivering  Articles 
of  City  Government. 

Form  No.  13447.' 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court: 

The  undersigned  respectfully  represent  that  they  are  inhabitants, 
taxpayers  and  qualified  voters  of  the  town  of  Beverly  in  the  county  of 
Essex,  and  owners  of  taxable  property  therein;  that  at  a  meeting  of 
the  voters  of  said  town,  held  on  the  seventh  day  of  September,  a.  d.  i  2>93, 
calleu  for  the  purpose,  it  was  voted  by  a  majority  of  the  inhabitants 
of  said  town  present  and  voting  thereon  at  such  meeting,  to  apply 
for  and  consent  to  a  city  government  in  such  town  under  the  pro- 
visions of  chapter  three  hundred  and  seventy-seven  of  the  acts  of  the 
year  1892. 

And  your  petitioners  are  informed  and  believe  that  the  selectmen 
of  said  town,  in  accordance  with  the  provisions  of  said  chapter,  have 
made  return  of  said  vote  with  all  other  votes  passed  at  said  meeting 
under  the  provisions  of  said  act,  to  William  M.  Olin,  of  Boston,  in  said 
county  of  Suffolk,  secretary  of  the  commonwealth. 

And  your  petitioners  are  informed  and  believe  that  said  secretary 
of  the  commonwealth  is  about  to  cause  a  copy  of  the  provisions  of 
the  articles  of  government  in  the  form  in  which  they  have  been  con- 
sented to  by  vote  of  the  said  town,  in  response  to  the  propositions 
provided  in  section  one  of  said  act,  to  be  properly  engrossed  and 
attested,  and  delivered  to  the  town  clerk  of  said  town,  in  accordance 
with  the  provisions  of  section  two  of  said  act. 

And  your  petitioners  further  represent,  that  neither  at  the  time  of 
holding  said  meeting  and  passing  said  votes,  nor  at  any  time  since 
the  passage  of  said  act,  have  there  been  twelve  thousand  inhabitants 
of  said  town  of  Bei'erly,  as  required  by  the  constitution  of  the  com- 
monwealth and  the  act  aforesaid;  and  that  no  legally  authorized 
census  has  ever  shown  that  said  town  contained  twelve  thousand 
inhabitants. 

And  the  petitioners  further  represent,  that  said  act  is  unconstitu- 
tional and  void,  for  the  reason  that  it  fails  to  provide  any  mode  of 
ascertaining  the  number  of  inhabitants  of  a  town,  in  which  votes 
under  said  act  may  be  passed,  and  for  the  reason  that  the  legislature 
could  not  delegate  power  as  in  said  act  attempted,  and  for  other 
reasons. 

Wherefore  your  petitioners  respectfully  pray  this  honorable  court 
to  issue  its  writ  of  mandamus  in  favor  of  your  petitioners,  to  be 
directed  against  William  M.  Olin,  secretary  as  aforesaid,  commanding 
him  not  to  attest  or  deliver  said  copy  of  the  provisions  of  articles  of 
government  to  the  clerk  of  said  town  of  Bezierly,  or  to  any  other 
person  or  persons. 

(Concluding  with  the  names  of  twenty-one  taxpayers  or  voters  of  the  town 
of  Beverly,  and  a  verification.') 

1.  This  form  is  copied  from  the  for  a  writ  of  mandamus  was  granted, 
original  papers  in  Larcom  v.  Olin,  160  See,  generally,  supra,  note  i,  p. 
Mass.   102,  in   which    case  the  prayer     771. 
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g.  Secretary  of  State  and  Supreme  Court  Reporter,  to  Furnish 
Manuscript  of  Reports  to  Printer. 

Form  No.  13448. 

(Precedent  in  Banks  v.  DeWitt,  42  Ohio  St.  264.)' 

[To  the  Honorable  the  Supreme  Court  of  the  State  of  Ohio'.^ 

Your  petitioners,  David  Banks  &  A.  Bleecker  Banks,  partners  as 
Banks  &•  Brothers,  respectfully  represent,  that  on  April  17,  1882,  the 
general  assembly  of  Ohio  passed  the  following  joint  resolution: 
"Joint  Resolution  providing  for  the  publication  of  the  Ohio  State 
Reports  and  the  advance  sheets  of  the  same.  Be  it  resolved  by  the 
general  assembly  of  the  state  of  Ohio,  that  the  secretary  of  state  be 
and  he  is  hereby  authorized  to  contract  with  some  responsible  person 
or  firm  to  furnish  materials,  print,  bind  and  supply  the  state  with 
three  hundred  and  fifty  copies  of  the  thirty-eighth  and  any  other 
subsequent  volume  or  volumes  of  the  Ohio  State  Reports,  that  may 
be  ready  for  publication  within  two  years  from  the  23d  day  of  June, 
1882;  said  contract  to  be  made  with  the  lowest  responsible  bidder,  as 
provided  in  section  2,  article  15  of  the  constitution,  after  first  giving 
public  notice  to  bidders,  for  four  weeks  in  some  weekly  newspaper 
in  Columbus,  Ohio,  and  of  general  circulation  in  the  state.  Said 
contract  to  be  made  in  accordance  with  the  provisions  and  subject 
to  the  limitations  and  instructions  of  section  437  of  the  Revised 
Statutes,  as  to  cost  and  otherwise,  and  shall  include  the  advance 
sheets  provided  for  in  said  section.  The  volumes  to  be  in  quality  of 
paper  and  binding  equal  to  volume  i,  Ohio  State  Reports,  as  provided 
by  law."     79  Ohio  Laws,  249. 

On  June  16,  i882,  in  pursuance  of  the  resolution,  Charles  Taivnsend, 
then  secretary  of  state  of  the  state  of  Ohio,  and  acting  as  such,  made 
and  entered  into  the  following  contract  with  H.  W.  Derby  &'  Co., 
which  contract  said  H.  W.  Derby  &=  Co.  did  in  June,  i882,  assign  to 
these  relators  for  good  and  valid  consideration,  and  thereby  these 
relators  succeeded  to  all  the  rights  and  liabilities  of  said  H.  W. 
Derby  &"  Co.  under  said  contract:  (^Here  was  set  out  a  copy  of  the 
contract  and  assignment^  ^ 

1.  In  this  case  a  peremptory  writ  was  ary  17,  1882,  in  relation  to  contracts 
awarded.  for  furnishing  the   materials,  printing 

See,    generally,    supra,    note    i,    p.  and  binding  of  the  Reports  of  the  Su- 

771.  preme  Court  of  Ohio,  and  in  pursuance 

2.  The  matter  enclosed  by  [  ]  will  of  the  provisions  and  requirements  of 
not  be  found  in  the  reported  case.  the  joint  resolution  of  the  general  as- 

3.  The  contract  and  assignment  were  sembly  of  the  state  of  Ohio,  adopted 
in  the  words  and  figures  following,  April  17,  1882,  requiring  the  secretary 
to  wit:  of  state  to  let  said  contract  to  the  lowest 

"This  agreement  made  and  entered  responsible  bidder  therefor,  after  giv- 
into  this  j6th  day  oijune,  18&,  by  and  ing  public  notice  to  bidders  for  four 
between  H.  IV.  Derby  <&*  Co.,  of  the  weeks  in  some  weekly  newspaper  pub- 
city  of  Columbus  and  state  of  Ohio,  of  lished  in  Columbus,  Ohio,  and  of  gen- 
the  first  part,  and  the  state  of  Ohio,  eral  circulation  in  the  state.  And 
of  the  second  part,  witnesseth,  that  whereas  the  secretary  of  state  did, 
whereas,  in  pursuance  of  the  provi-  prior  to  the  6th  day  oifune,  18&,  give 
sions  of  section  437  of  the  Revised  notice-  as  therein  required,  in  the  Ohia 
Statutes  of  Ohio,  and  as  amended  Janu-  State  foumal,  a  weekly  paper  of  gen- 
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The  relators  say  they  have  proceeded  to  carry  out  all  the  terms 
and  conditions  of  the  contract,  and  have  in  all  respects  complied 
with  the  same,  and  are  still  ready  and  willing  to  comply  with  the 
terms  and  conditions  thereof  in  all  respects.     And  they  say  that  the 


eral  circulation  published  in  Columbus, 
Ohio,  for  four  consecutive  weeks:  a 
copy  of  which  notice  is  hereto  at- 
tached, marked  A.  And  whereas,  on 
said  6th  day  oijune,  1SS2,  at  /2  o'clock 
m.,  the  said  secretary  of  state  received 
divers  bids  therefor  in  writing,  and 
opened  and  examined  the  same  in  the 
presence  of  the  several  bidders,  and  it 
appearing  from  said  examination  and 
the  bid  of  //.  W.  Derby  &^  Co.,  which  is 
hereto  attached  marked  B,  that  the  said 
H.  IV.  Derby  dr*  Co.  were  the  lowest 
responsible  bidders  therefor.  And 
whereas  the  said  secretary  of  state 
acepted  the  same  and  awarded  the  said 
contract  to  the  said  H.  IV.  Derby  &' 
Co,  Now,  therefore,  for  the  considera- 
tion hereinafter  named,  the  said  H.  W. 
Derby  dr*  Co.  hereby  agree  and  bind 
themselves  to  furnish  the  materials  for 
and  print  and  bind,  on  paper  and  in 
character  and  quality  of  binding,  equal 
to  volume  i,  Ohio  State  Reports,  in  the 
manner  in  all  respects  and  with  the  ex- 
pedition as  provided  by  law,  a  sufficient 
number  of  copies  of  volume  38,  and  of 
the  next  succeeding  volume  or  volumes, 
if  any,  of  the  Ohio  State  Reports  that  are 
or  may  be  ready  for  publication  within 
t7vo  years  from  and  after  the  23d  day  of 
June,  \%82,  to  supply  the  State  of  Ohio 
with  three  hundred  and  fifty  copies  of 
each  volume  so  to  be  published,  and  to 
deliver  the  same  to  the  secretary  of 
state,  at  his  office  at  Columbus,  Ohio,  as 
soon  as  bound,  at  g2 1-2  cents  per 
volume.  And  the  said  H.  W.  Derby  <2r" 
Co.  further  agree  and  bind  themselves 
to  furnish  the  materials  for  and  to  print 
and  bind  on  like  quality  of  paper  and 
character  of  binding  and  with  like  ex- 
pedition and  promptness,  and  to  fur- 
nish a  sufScient  number  of  copies  of 
each  of  the  said  volumes  of  the  reports 
so  as  aforesaid  to  be  published,  to  sup- 
ply the  demand  of  the  citizens  of  the 
state  at  a  cost  not  exceeding  one  dollar 
and  fifty  cents  per  volume,  the  same  to 
be  delivered  and  kept  for  sale  at  Colum- 
bus, Ohio.  And  the  said  H.  fV.  Derby 
&"  Co.  agree  that  their  price  per  volume 
of  the  reports  to  any  person  or  firm,  for 
use  or  sale  in  this  state,  shall  not  ex- 
ceed the  sum  of  $/.jo,  being  the 
sum  named  in  the   said  contract  with 


said  secretary  of  state,  for  a  period  of 
twenty  years.  And  the  said  J/.  IV. 
Derby  &>  Co.  further  agree,  that  upon 
the  receipt  from  the  secretary  of  state, 
or  other  officers,  of  sufficient  manuscript 
reports  of  said  Ohio  .'itate  Reports,  herein 
required  to  be  published,  to  make  a 
form  of  16  pages  of  printed  matter  of 
the  size  and  kind  required  by  law,  that 
they  will,  in  every  such  case,  cause  the 
same  to  be  set  up  in  a  form  as  required 
by  law  and  furnish  to  said  secretary  of 
state  a  proof  sheet  of  such  form  or 
forms,  and  when  said  proof  sheets  shall 
have  been  duly  corrected  by  the  officer 
required  by  law  to  correct  the  same, 
shall  be  returned  by  said  secretary  of 
state  or  such  other  officer  to  said>Y.  fV. 
Derby  &'  Co.,  and  said  I/.  IV.  Derby  &^ 
Co.  shall  print  such  number  of  copies  of 
such  corrected  form  or  forms  as  said 
secretary  of  state  may  require,  not  ex- 
ceeding two  hundred  of  each,  and  im- 
mediately deliver  the  same  to  said 
secretary  of  state  at  his  office  at  Colum- 
bus, Ohio,  free  of  all  charge  and  expense 
to  the  state. 

In  consideration  of  the  covenants  and 
agreements  herein  made  by  the  said 
H.  IV.  Derby  &>  Co.,  parties  of  the  first 
part,  the  said  State  of  Ohio,  party  of  the 
second  part,  hereby  agrees  that  the  said 
J/.  W.  Derby  (St'  Co.  ,  as  such  contractors, 
shall  have  the  sole  and  exclusive  right 
to  publish  the  reports  aforesaid,  so 
far  as  the  said  State  of  Ohio  can  confer 
the  same,  for  and  during  the  said 
period  of  two  years  commencing  with 
said  2jd  day  of  June,  18S2,  and  that 
they  shall  moreover  be  furnished  with 
all  the  manuscript  thereof  to  be  printed, 
as  provided  by  law. 

In  witness  whereof  the  parties  hereto 
have  hereunto  subscribed  their  names 
and  affixed  their  seals  this  day  and  year 
first  above  written. 

If.   W.  Derby  &>  Co., 

party  of  the  first  part. 
Charles  Townsend, 

Sec.  of  State,  party  of  the  second  part. 

For  value  received  we  hereby  as- 
sign all  our  rights  and  interest  in  the 
within  contract  and  agreement  to  Banks 
&"  Brothers,  144  Nassau  St.,  New  York, 

this  day  oi  June,  1SS2.      H.    W, 

Derby  b'  Co." 
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respondents  (  James  W.  Newman.,  secretary  of  state,  and  E.  L.  DeWitt^ 
reporter  of  the  supreme  court),  have  furnished  to  them,  under  said 
contract,  prior  to  this  2Sd  day  oi  June.,  iS84^  manuscript  for  a  part 
of  what  will  be,  when  published,  volumes  ^2  and  4^  of  the  OAio  State 
Reports.,  volume  4-?  being  supreme  court  commission  and  volume  Ji2 
supreme  court  reports;  and  these  relators  have  furnished  the  material 
for  and  have  printed  all  the  manuscript  copy  which  has  been  fur- 
nished for  said  volumes  Jf.!  and  ^  of  said  Ohio  State  Reports,  as 
required  by  the  contract,  and  have  in  so  doing  been  at  great  expense 
of  labor  and  material.  The  manuscript  so  furnished  under  the  con- 
tract by  the  respondents  to  the  relators,  amounts  to  about  15  printed 
pages  of  volume  Jf.1  and  32  pages  of  volume  Jt2  of  the  reports,  and  the 
relators  have  been  required  to  furnish  materials  for  and  print  the  same, 
and  in  so  doing  have  been  required  to  prepare  materials  for  and  to 
make  contracts  for  the  printing  and  binding  of  said  volumes  J^l  and 
J^  of  said  Ohio  State  Reports.,  entire. 

The  relators  are  now  ready  and  willing  and  fully  prepared  to  com- 
plete and  furnish  said  volumes  Jfl  and  Jf2  of  the  Ohio  State  Reports  in 
the  manner  provided  for  in  the  contract,  but  they  say  that  the 
respondents,  yizwiw  W.  Newman.,  as  secretary  of  state,  and  E.  L. 
DelVitt,  as  reporter  of  the  supreme  court,  decline  to  furnish  any 
more  manuscript  copy  for  either  of  the  volumes,  although  they  have 
a  large  amount  of  the  same  on  hand  which  should  be  furnished,  and 
the  relators  have  made  demand  on  each  of  them  therefor;  and  the 
relators  still  refuse  as  aforesaid.  No  other  or  further  contract  has 
been  made  for  the  printing  of  said  reports. 

The  relators  are  without  remedy  in  the  premises  unless  it  is 
afforded  by  the  interposition  of  this  court,  and  they  therefore  pray 
that  a  writ  of  mandamus  may  issue  against  James  IV.  Newman,  secre- 
tary of  the  state  of  Ohio,  and  E.  L.  DeWitt,  reporter  of  the  supreme 
court,  directing  them  to  furnish  to  the  relators  sufficient  manuscript 
copy  to  fully  complete  said  volumes  Jf.1  and  Jf2,  under  the  terms  of 
the  aforesaid  contract,  and  that  such  further  orders  may  be  made  as 
the  case  may  require. 

[(^Signature  and  verification.  )]^ 

h.  State  Treasurer. 
(1)  To  Pay  Coupons  of  Land  Commissioner's  Bonds. 

Form  No.  13449. 

(Precedent  in  State  v.  Cardozo,  8  S.  Car.  71.)* 
[To  the  Honorable  the  Supreme  Court  of  the  State  of  South  Carolina. 
Your  relator  respectfully  shows  unto  the  court:  *]i 

1.  That  Francis  L.  Cardozo  is  the  Treasurer  of  the  State  of  South 
Carolina. 

2.  That  by  an  Act  of  the  Legislature  of  the  State  of  South  Carolina 
entitled  "  An  Act  to  provide  for  the  appointment  of  a  Land  Com- 

1.  The  matter  enclosed  by  and  to  be        2.  In  this  case  the  writ  was  awarded 
supplied  within  [  J  will  not  be  found  in     as  prayed  for  in  the  petition, 
the  reported  case.  See,  generally,  supra,  note  i,  p.  771. 
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missioner  and  to  define  his  duties  and  powers,"  approved  March  27, 
1869,  it  is  provided: 

"  Sec.  4.  That  it  shall  be  the  duty  of  the  said  Land  Commissioner 
to  purchase  or  cause  to  be  purchased  any  lands  in  any  portion  of  the 
State,  improved  or  unimproved,  at  such  prices  as  the  said  Advisory 
Board  may  determine,  not  to  exceed  in  the  aggregate  amount  in  any 
one  fiscal  year  the  par  value  of  the  public  stock  of  this  State  created 
by  the  General  Assembly  for  this  purpose. 

Sec.  5.  The  Treasurer  of  the  State  is  hereby  authorized  and 
directed  to  issue  to  the  Land  Commissioner  bonds  of  the  State  in  the 
sum  of  two  hundred  thousand  dollars,  with  coupons  attached,  if,  in 
the  opinion  of  the  said  Advisory  Board,  so  much  be  necessary,  bear- 
ing six  percent,  interest,  the  principal  payable  in  twenty  years  at  the 
financial  agency  of  the  State  in  the  city  of  New  York;  the  bonds  to 
be  signed  by  the  Governor,  countersigned  by  the  Comptroller  Gen- 
eral, and  the  coupons  to  be  signed  by  the  Treasurer  of  the  State. 

The  faith  and  credit  of  the  State  is  hereby  pledged  to  the  payment 
of  the  principal  and  interest  of  such  bonds;  and  a  sufficient  amount 
of  taxes  is  hereby  levied  to  pay  the  interest  accruing  on  said  bonds 
annually. 

Sec.  6.  All  lands  purchased  by  said  Land  Commissioner  shall  be 
subdivided  into  sections  containing  not  less  than  25  nor  more  than 
100  acres,  to  be  sold  to  actual  settlers,  subject  to  the  condition  that 
one-half  thereof  shall  be  placed  under  cultivation  within  five  years 
from  the  date  of  such  purchase,  and  that  the  purchaser  shall  annually 
pay  interest  at  the  rate  of  six  per  cent,  per  annum  upon  any  moneys 
remaining  unpaid,  and  also  all  taxes  imposed  thereon  by  the  au- 
thority of  the  United  States  or  of  this  State;  and  in  addition  thereto 
shall,  in  every  year  after  the  third  from  the  date  of  said  purchase, 
pay  one-fifth  of  the  principal.  The  title  to  said  land  shall  remain 
in  the  State  until  the  amount  of  said  purchase  shall  be  paid,  principal 
and  interest;  but  a  certificate  of  such  purchase  shall  be  assignable 
at  three  years  from  the  date  thereof:  Provided,  That  in  every  case 
where  a  person  purchases  more  than  one  section  of  50  acres,  they 
shall  pay  on  such  excess  one-fourth  cash,  and  the  balance  to  be  paid 
in  equal  annual  installments  of  one-fourth  the  amount  of  purchase 
each  year:  Provided,  that  no  person  shall  be  entitled  to  purchase  in 
his  own  name  or  for  his  own  use  more  than  100  acres. 

Sec.  7.  It  shall  be  the  duty  of  the  said  Land  Commissioner  to 
deposit  with  the  Treasurer  of  the  State  all  moneys  collected  by  him 
as  interest  due  upon  the  sale  of  said  lands,  which  shall  be  used  by  the 
Treasurer  of  the  State  in  the  payment  of  the  interest  on  the  stocks 
and  bonds  of  the  State  issued  for  the  purchase  of  said  lands,  and  to 
invest  in  bonds  of  this  State  all  moneys  received  by  the  Land  Com- 
missioner in  payment  for  said  lands  as  principal;  said  State  bonds  to 
be  deposited  with  the  Treasurer  of  the  State  to  constitute  a  sinking 
fund  for  the  final  payment  and  redemption  of  all  stocks  or  bonds 
issued  by  the  State  for  the  purchase  of  said  lands.  The  interest 
accruing  on  the  bonds  of  the  said  sinking  fund  shall  be  applied  to 
the  payment  of  the  interest  upon  the  stocks  or  bonds  of  the  State 
issued  for  the  purchase  of  lands." 
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3.  That  by  the  further  Act  of  the  Legislature  of  the  State  of  South 
Carolina  entitled  "An  act  to  amend  an  Act  entitled  'An  Act  to  pro- 
vide for  the  appointment  of  a  Land  Commissioner  and  to  define  his 
powers  and  duties,  and  for  other  purposes  therein  mentioned,' " 
approved  March  i,  1870,  it  is  provided: 

"Section  i.  Beit  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  State  of  South  Carolina,  now  met  and  sitting  in  General 
Assembly,  and  by  the  authority  of  the  same.  The  Treasurer  of  the 
State  is  hereby  authorized  and  directed  to  issue  to  the  Land  Com- 
missioner bonds  of  the  State  in  the  sum  of  $500,000,  with  coupons 
attached,  if,  in  the  opinion  of  the  Advisory  Board,  so  much  be  neces- 
sary, bearing  six  per  cent,  interest,  the  principal  payable  within 
twenty  years  at  the  financial  agency  of  this  State  in  the  city  of  New 
York,  the  bonds  to  be  signed  by  the  Governor  and  countersigned  by 
the  Treasurer  of  the  State,  and  the  coupons  to  be  signed  by  the 
Treasurer  of  the  State,  which  bonds  shall  be  negotiated  in  such  form 
and  manner  as  the  Advisory  Board,  by  a  majority  of  votes,  shall 
determine. 

The  faith  and  credit  of  the  State  is  hereby  pledged  to  the  pay- 
ment of  the  principal  and  interest  of  said  bonds;  and  a  sufficient 
amount  of  taxes  is  hereby  levied  to  pay  the  interest  accruing  on  said 
bonds  annually. " 

4.  That  by  virtue  of  the  said  Acts  the  Treasurer  of  the  State  of 
South  Carolina  issued  to  the  Land  Commissioner  bonds  of  the  State 
in  the  sum  of  hundred  thousand  dollars,  with  coupons  at- 
tached, which  said  bonds  with  coupons  attached  were,  according  to 
the  provisions  of  said  Acts,  and  for  the  purposes  therein  mentioned, 
duly  negotiated  and  sold. 

5.  That  your  petitioner  is  now  the  legal  owner  and  holder  of  ten 
(^10)  coupons,  each  for  the  sum  of  thirty  dollars,  which  matured  on 
the  first  day  of  April,  i87^;  ten  (J.0)  coupons,  each  for  the  sum  of 
thirty  dollars,  which  matured  on  the  first  day  of  October,  \2>12\  ten 
{10^  coupons,  each  for  the  sum  of  thirty  dollars,  which  matured  on 
\ht.  first  day  of  April,  i875;  ten  {10)  coupons,  each  for  the  sum  of 
thirty  dollars,  which  matured  on  the  first  day  of  October,  i87<?;  ten  (70) 
coupons,  each  for  the  sum  of  thirty  dollars,  which  matured  on  the 
first  did^y  oi  April,  i87.4;  all  of  which  are  coupons  of  bonds  issued 
under  the  provisions  of  said  Acts  and  now  past  due,  amounting  in 
the  aggregate  to  the  sum  oi%l,500,  a  schedule  of  which  said  coupons 
is  attached  and  made  a  part  of  this  petition. 

6.  That  by  the  seventh  Section  of  the  Act  of  March  27,  1869,  a 
fund  was  created  for  the  payment  of  the  interest  on  the  said  bonds, 
and  it  was  further  made  the  duty  of  the  State  Treasurer  so  to  use  the 
said  funds.  And  your  relator  further  showeth  that  there  is  now  in 
the  hands  of  the  said  Francis  L.  Cardozo,  State  Treasurer,  a  large 
sum  of  money  accruing  from  the  sales  of  lands  held  by  the  State  for 
the  purpose  of  the  Land  Commission  and  also  from  the  interest  ac- 
cruing on  the  State  bonds  purchased  by  the  said  Land  Commissioner 
with  the  proceeds  of  sales  of  land,  which  said  fund  is  only  applicable 
to  the  payment  of  the  interest  on  the  bonds  issued  under  said  Acts 
and  ample  for  the  payment  of  the  coupons  held  by  your  relator. 
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7.  That  your  relator  has  presented  the  said  coupons  at  the  Treas- 
ury of  the  State  to  the  said  Francis  L.  Cardozo  and  demanded 
payment  thereof,  and  that  the,  said  Francis  L.  Cardozo,  though  re- 
quired by  law  to  apply  the  said  funds  in  payment  of  said  coupons, 
has  refused  so  to  do. 

8.  And  your  relator  further  shows  that  he  has  been  informed 
and  believes  that  the  said  Francis  L.  Cardozo,  as  State  Treasurer,  is 
about  to  apply  the  said  fund  to  the  payment  of  other  claims  against 
the  State  of  South  Carolina,  and  thus  divert  the  same  from  its  legiti- 
mate purpose,  to  the  great  wrong  and  injury  of  your  relator. 

Wherefore,  inasmuch  as  the  said  Francis  L.  Cardozo,  State  Treas- 
urer, refused  and  still  refuses  to  pay  the  said  coupons  from  the 
fund  so  applicable  thereto,  and  as  your  relator  has  no  other  ade- 
quate remedy  at  law,  your  relator  prays  that  the  said  Francis  L. 
Cardozo,  State  Treasurer,  may  be  required  and  commanded  to  pay 
to  your  relator  the  amount  due  on  said  coupons  out  of  the  fund 
in  his  hands  arising  under  the  provisions  of  said  Acts;  and  that 
until  the  further  hearing  and  final  disposition  of  your  relator's  peti- 
tion the  said  Francis  L.  Cardozo,  State  Treasurer,  be  enjoined  and 
restrained  from  making  any  disposition  whatsoever  of  the  fund 
aforesaid;  and  for  such  other  and  further  relief  as  may  be  proper. 

[(^Signature  and  verification?)^ 

(2)  To  Pay  Warrant. 

Form  No,  13450. 

(Precedent  in  Donnellan  v.  Nicholls,  i  Wyoming  62.)' 

[Territory  of  Wyoming,  )  In  the  District  Court  of  the  First 

Laramie  County.  j      *  Judicial  District. 

J.  H.  Nicholls,  John  Doe  and  Richard  Roe,  Commissioners  ^ 

of  Laramie  County, 

against 

J.  IV.  Donnellan,  Treasurer  of  the  Territory  of  Wyoming^ 

To  the  honorable  district  court  within  and  for  said  Laramie  county, 

in  said  judicial  district: 

Your  petitioners  respectfully  represent  and  state  to  the  court  that 

they  constitute  the  board  of  county  commissioners  for  said  Laramie 

county,  and  as  such  have  performed  the  duties  pertaining  to  that 

office  for  nearly  two  years.     That  as  such  county  commissioners, 

upon  proper  application  having  been  made  to  them,  and  it  having 

been  shown  to  them  that  the  sum  of  four  hundred  and  eighty  dollars 

was  required  to  transport  prisoners  who  had  been  convicted  and 

sentenced  at  the  adjourned  November  term,  a.  d.  i87i,  of  the  district 

court  of   said   Laramie  county,   they   made   the  formal  application 

required   under   the   law,  and    thereby   requested    the  governor   to 

approve  the  said  application  and  order  a  warrant  drawn  on  the  treas- 

1.  The  matter  enclosed  by  and  to  be  trict  court  in  granting  a  peremptory 
supplied  within  [  ]  will  not  be  found  mandamus  was  approved  and  affirmed, 
in  the  reported  case.  See,    generally,    supra,    note    i,    p. 

2.  In  this  case  the  action  of  the  dis-  771. 
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ury  for  said  sum;  and  Herman  Glafcke,  the  then  acting-governor, 
wrote  his  approval  thereon,  and  requested  the  auditor  of  Wyoming 
territory  to  draw  the  warrant,  which  the  auditor  refused  to  do. 
Whereupon  your  petitioners,  at  a  term  of  the  district  court  of  the  said 
first  judicial  district,  held  in  the  county  of  Albany^  brought  their  writ 
of  mandamus  to  compel  the  said  auditor  to  draw  a  warrant  for  the 
amount  allowed  by  the  governor  as  hereinbefore  stated.  That  there- 
upon and  during  the  said  term  of  court,  and  prior  to  the  making  of 
this  petition,  the  said  court,  being  fully  advised  in  the  premises, 
ordered  and  decreed  that  the  said  auditor  should  make  out  the  said 
warrant  for  the  said  sum  of  four  hundred  and  eighty  dollars,  and  that 
thereupon  your  petitioners  procured  the  said  warrant  and  thereafter 
presented  the  same  toy.  W.  Donnellan  for  payment;  but  said  y.  W. 
Donjiellan  refused  to  recognize  the  said  warrant  so  issued  as  aforesaid 
as  a  legal  and  binding  obligation  on  the  territory,  and  refused  to  pay 
the  same  or  to  indorse  on  the  warrant,  as  the  reason  for  such  refusal, 
that  there  were  no  funds  in  the  treasury.  And  your  petitioners 
further  state  that  they  are  entirely  remediless  in  the  premises,  unless 
it  be  afforded  by  the  interposition  of  the  court,  and  they  therefore 
pray  that  a  writ  of  mandamus  against  the  said  J.  W.  Donnellan, 
treasurer  of  the  territory  of  Wyoming,  be  granted,  and  that  he  be 
commanded  to  pay  the  said  warrant  so  issued  as  aforesaid,  or  indorse 
upon  the  same  the  date  and  time  of  its  presentment  and  the  reason 
for  non-payment,  and  that  such  other  orders  shall  be  made  in  the 
premises  as  shall  seem  proper, 

J.  H.  Nicholls,  Chairman, 
per  J.  W.  Cook,  his  attorney. 

3.  Ag>alnst  County  Officer. 

a.  Auditor. 

(1)  To  Correct  Tax  List  and  Duplicate.^ 

1.  Precedent.  —  In  State  v.  Raine,  47  of   equalization,    as    provided     in    the 

Ohio   St.    447,    the    petition,    omitting  statutes  of  the  state, 

formal  parts,  was  as  follows,  to  wit:  Relator   further   says  that  the   total 

"The  relator ,  JSdenezer  JV.  Foe,  says  amounts  added   to  and  deducted  from 

that  he  is  now  and  has  been  since  the  the  values  of  different  pieces  of  realty 

ninth    day   oi  January,  iSSS,   the    duly  in  said  city  by  the  said   annual  boards 

elected,  qualified  and  acting  auditor  of  of  equalization  for  the  years  i8^^,  iScyy, 

the  state  of  OAio,  and  that  the  defend-  iSS6  and  18^,  were  as  follows: 

ant,  Fred.  Raine,  is   now   and  has  been     i86'^,  deductions %/b4,gso 

since  the  eighth  day  of  November,  i8<?6,     i8<?.jf,  additions 32^80 

the  duly  elected,  qualified    and  acting     18^,  deductions  .    4ti,qio 

auditor  oi  //ami/ton  county.  i8<i?5',  additions ^i7^o 

Relator  further  says  that  the  city  of     18^6,  deductions 237, gjo 

Cincinnati  is  a  city  of  the  /irst grade  and     1SS6,  additions sS,gSo 

of  the  ^rst  class,  and  was  during  the     i8<5y,  deductions 470,010 

period  of  time  hereinafter  referred  to;     18^,  additions 40.570 

and  that  the  values  of  different  pieces  Relator   further  says    that    the    said 

of  property  in  said  city  are  and,  during  amounts  added  and  deducted  are  in  ad- 

the  period  of  time  hereinafter  referred  dition  to  and  exclusive  of  the  amounts 

to,  were  equalized  by  an  annual  board  added  and  deducted  by  said  boards  of 
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equalization  respectively  to  and  from 
the  values  of  the  new  entries, new  build- 
ings, orchards,  timber,  ornamental 
trees  and  groves  destroyed  of  each 
year,  as  said  values  were  presented  to 
them  by  the  auditor  of  Hamilton  county 
and  the  assessors  of  Cincinnati;  and 
that  said  deductions  are  also  in  addi- 
tion to  and  exclusive  of  the  amount 
deducted  by  said  boards  themselves 
for  buildings,  orchards,  timber,  orna- 
mental trees  and  groves  destroyed  in 
each  year,  where  the  assessor  had 
failed  to  make  return  of  the  destruc- 
tion of  the  same  and  to  fix  a  value 
thereto. 

Relator  further  says  that  in  each  of 
said  years,  from  i8iV  to  iS(5y  inclu- 
sive, said  boards  illegally  reduced  the 
value  of  real  property  of  the  city  of 
Cincinnati^  below  its  aggregate  value 
as  fixed  by  the  state  board  of  equaliza- 
tion and  below  its  aggregate  value  on 
the  duplicate  of  the  preceding  year, 
exclusive  of  the  addition  of  the  values 
of  new  entries  and  new  structures  of 
each  year  over  the  value  of  the  build- 
ings, orchards,  timber,  ornamental 
trees  and  groves  destroyed  of  each 
year;  and  that  the  illegal  reduction  in 
each  year  of  said  aggregate  value  is 
the  difference  between  the  several 
amounts  added  and  deducted  as  set 
forth  in  the  figures  above  given. 

Relator  further  says  that  on  the  six- 
teenth day  of  April,  \%88,  the  defendant 
as  auditor  of  Hamilton  county,  ad- 
dressed a  communication  to  him  as 
auditor  of  state  as  provided  in  section 
166,  Revised  Statutes,  setting  forth  the 
facts  hereinbefore  stated  as  to  the 
actions  of  the  boards  of  equalization 
of  the  city  of  Cincinnati  for  the  years 
1^84,  iScPf,  18(^6  and  i8<^,  and  request- 
ing instructions  from  him  as  to  his 
duty  in  the  premises;  that  on  the 
twentv- ft/th  Aa-y  oi  March,  i%88,  relator 
as  auditor  of  state,  addressed  a  com- 
munication to  the  defendant  as  auditor 
of  Hamilton  county,  in  which  relator 
expressed  the  opinion  that  the  said 
board  had  acted  illegally  in  making 
their  deductions  in  excess  of  their  ad- 
ditions as  aforesaid  in  each  year;  and 
instructed  him  that  he  regard  such 
deductions  as  illegal  and  void. 

Relator  further  says  that  on  the 
thirtv-Jirst    day    of    July,     1S88,    said 


auditor  of  Hamilton  county  addressed 
a  communication  to  relator  in  an- 
swer to  the  communication  of  relator 
of  the  twenty-fifth  day  of  March,  i8<?<?, 
as  aforesaid;  that  in  said  communica- 
tion said  auditor  declined  to  regard  as 
illegal  the  deductions,  or  any  part 
thereof  made  during  the  years  i8(?^, 
18^,  \%86  and  i8<5y  by  said  boards  of 
equalization;  and  to  correct  the  valua- 
tion of  any  of  the  pieces  of  property 
whose  values  were  illegally  reduced 
by  said  boards;  and  to  charge  upon 
the  duplicate  the  taxes  omitted  by 
reason  of  said  illegal  deductions. 

Wherefore  relator  prays  that  a  writ 
of  mandamus  may  issue  commanding 
the  defendant  as  auditor  of  Hamilton 
county,  that  he  proceed  according  to 
law  to  correct  on  the  duplicate  for  the 
years  i8c?^,  \%83,  \%86,  iS.Sy,  iB.y.yand 
\^8q,  the  values  of  the  property  from 
which  said  deductions  were  illegally 
made;  and  to  charge  the  taxes  against 
the  same  according  to  law." 

It  was  admitted  in  the  circuit  court 
that  the  annual  boards  of  equalization 
of  Cincinnati,  for  the  years  mentioned 
in  the  petition,  "added  to  the  values 
of  new  entries  and  new  structures 
over  the  amount  thereof,  as  fixed  by 
the  several  ward  assessors  or  the 
county  auditor  and  so  presented  to 
said  boards,  and  over  and  above  the 
amounts  by  the  said  boards  deducted 
from  the  values  of  new  entries  and 
new  structures,  and  of  buildings  de- 
stroyed, as  presented  to  them  by  the 
ward  assessors  and  the  county  auditor, 
including  the  deductions  made  by  the 
boards  themselves  where  a  building 
had  been  destroyed,  but  its  destruction 
had  not  been  returned  by  the  ward 
assessors,  an  amount  far  greater  than 
the  deductions  made  from,  exceeded 
the  additions  made  to,  the  valuation 
of  other  pieces  of  real  estate  where 
such  boards  were  of  the  opinion  that 
such  deductions  or  additions  should  be 
made  on  account  of  gross  inequality 
in  the  valuation  thereof." 

This  admission  was  treated  as  a  part 
of  the  petition  and  its  effect  considered 
as  if  it  was  an  averment  thereof,  and 
in  this  view  of  the  case  the  petition 
was  held  to  state  facts  entitling  the  pe- 
titioner to  the  relief  prayed  for. 

1.  In  this  case  a  writ  of  mandamus 
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FThe  State  of  South  Carolina.  )  ^       ^    r  r-  m 

^County  of  Marlboro.  \  ^^"^^  '^  ^''^'^'''  ^^'^'-  ^ 

The  State  of  South  Carolina  ex  relatione  Bank  of 
Marlboro 
against 
Eli  T.  Coiiington,  County  Auditor  of  Marlboro  County.']'^ 
To  the  Honorable  /.  H.  Hudson,  judge  of  the  Fourth  Judicial  Circuit: 
I.   The  petition  of  Bank  of  Marlboro  respectfully  represents  to  your 
honor — 

I.  That  your  petitioner  is  a  corporation  duly  chartered  and  organ- 
ized under  and  by  virtue  of  an  act  of  the  general  assembly  of  the 
State  of  South  Carolina,  entitled  "an  act  to  incorporate  Bank  of 
Marlboro,"  approved  December  23, 1884;  that  its  capital  stock  consists 
oi  five  hundred  and  ninety-five  shares,  of  the  par  value  of  one  hundred 
dollars  each,  and  that  its  place  of  business  is  at  Bennettsville,  in  the 
County  of  Marlboro,  and  State  aforesaid. 

II.  That  the  above  named  Eli  T.  Covington  is  the  duly  appointed 
and  regularly  commissioned  auditor  for  the  said  County  of  Marlboro, 
and  has  been,  and  is  now,  discharging  the  duties  of  his  said  office. 

III.  That  on  the  20th  day  of  February,  a.  d.  i85i,  the  return  of 
your  petitioner  was  made  to  the  said  auditor,  in  accordance  with,  and 
in  the  manner  required  by,  the  statute  in  such  case  made  and  pro- 
vided, in  which  said  return  the  true  value  in  money  of  said  bank's 
capital  stock  was  returned,  by  estimation  only,  at  seventy-three  thousand 
one  hundred  and  eighty-five  dollars  (%73,185^,  that  being  at  the  rate  of 
one  hundred  and  twenty-three  dollars  for  each  share. 

IV.  That  said  return  was  accepted  by  the  said  auditor,  and,  as 
required  by  law,  was  delivered  without  objection  or  remark  to  the 
board  of  assessors  for  Bennettsville  township,  that  being  the  township 
in  which  said  bank  has  its  place  of,  and  conducts  its,  business;  which 
said  board  assessed  the  whole  of  the  taxable  property  of  your  peti- 
tioner 2l\.  fifty-nine  thousand  five  hundred  (59,500)  dollars. 

V.  That  at  the  regular  meeting  of  the  board  of  equalization  of  the 
said  County  of  Marlboro,  held  on  the  17th  day  of  March,  i891,  being 
the  second  Tuesday  in  said  month,  for  the  purpose  of  equalizing  fairly 
and  impartially  all  the  property  returned  for  taxation  in  said  county, 
the  said  bank's  return,  with  all  others,  was  laid  before  them  by  the 
said  auditor,  when  said  board  unanimously  confirmed  the  amount 
made  by  the  board  of  assessors,  and  said  auditor  was  directed  and 
instructed  to  enter  upon  the  tax  duplicate  the  whole  of  the  taxable 
property  of  your  petitioner  zX.  fifty -nine  thousand  five  hundred  {59,500) 
dollars. 

VI.  That  the  said  auditor,  in  accordance  with  said  direction  and 
instruction,  did  enter  upon  the  tax  duplicate  said  property  at  the  sum 
it  was  assessed  at  by  the  board  of  assessors  and  equalized  by  the 
board  of  equalization,  and  turned  said  duplicate  over  to  the  county 
treasurer,  in  order  that  he  might  receive  and  collect  the  taxes  assessed 

was  granted  by  the  lower  court  and  this  See,  generally,  supra,  note  i,  p.  771. 
judgment  was  affirmed  by  the  supreme  1.  The  matter  enclosed  by  [  ]  will 
court.  not  be  found  in  the  reported  case. 
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thereon ;  but  afterwards,  to  wit,  on  or  about  the  first  day  of  November 
last  past ^  the  said  auditor  obtained  possession  of  said  tax  duplicate, 
and  without  warrant  of  law  and  in  contravention  of  your  petitioner's 
rights  and  his  duties,  as  your  petitioner  is  advised  and  believes,  and 
when  said  capital  stock  was  actually  worth  less  than  when  said  return 
was  made,  added  seventeen  thousand  eight  hundred  and  fifty  (^17,850^ 
dollars  to  the  value  of 'said  bank's  property  as  assessed  by  the  board 
of  assessors  and  board  of  equalization,  thus  making  the  assessed  value 
of  said  property  seventy-seven  thousand  three  hundred  and  fifty  (J7,350) 
dollars,  instead  oi  fifty-nine  thousand  five  hundred  {59,500)  dollars,  fixed 
as  aforesaid. 

VII.  That  your  petitioner  is,  and  always  has  been,  ready  and  will- 
ing to  contribute  its  just  quota  toward  the  payment  of  public  expense 
and  the  administration  of  the  government,  but  protested  earnestly, 
verbally  and  in  writing,  against  this  great  wrong,  gross  injustice,  and 
invidious  distinction,  and  has  requested  and  demanded  of  the  said 
auditor  that  he  enter  said  property  on  the  tax  duplicate  and  tax  list 
at  the  amount  fixed  by  the  board  of  assessors  and  board  of  equaliza- 
tion, but  he  has  refused,  and  still  refuses,  to  do  so,  alleging  as  a  reason 
that  he  was  instructed  and  ordered  by  the  comptroller  general  to 
increase  each  share  to  one  hundred  and  forty  dollars  (^IJfO),  but  that 
he  thought  an  increase  to  one  hundred  afid  thirty  (130)  dollars  per 
share  was  all  the  bank  could  stand,  and  did  so  increase  the  valuation 
of  said  capital  stock  and  enter  said  increase  on  the  tax  duplicate, 
and  your  petitioner  is  remediless  and  entirely  without  relief  in  the 
premises,  unless  it  be  afforded  by  the  interposition  of  this  honorable 
court  by  its  writ  of  mandamus. 

Wherefore  your  petitioner  prays  that  a  writ  of  mandamus  may  issue 
against  the  said  £/i  T.  Covington,  as  auditor  of  Marlboro  County, 
commanding  him  to  restore  to  the  tax  duplicate  and  tax  list  the 
valuation  of  the  property  of  your  petitioner  at  the  assessed  sum  of 
fifty-nine  thousand  five  hundred  (59,500)  dollars,  and  erase  and  remove 
any  other  assessment  placed  thereon  or  there  against,  to  wit,  the 
addition  made  thereto  by  him,  and  for  such  other  and  further  order 
as  may  be  proper  and  necessary  in  the  premises,  or  to  justice  may 
appertain,  and  for  the  costs  of  these  proceedings. 

[(Signature  and  verification.)'^ 

Form  No.  13452. 

(Precedent  in  State  v.  Cromer,  35  S.  Car.  215.)* 

[To  the  Honorable  J.  H.  Hudson,  Judge  of  the  Fourth  Judicial 
Circuit:]! 

The  petition  of  the  National  Bank  of  Newberry,  South  Carolina^ 
a  body  corporate  and  politic  under  the  laws  of  the  United  States, 
respectfully  showeth  unto  your  honor: 

I.  That  your  petitioner  is  duly  incorporated  under  the  laws  of  the 

1.  The  matter  enclosed  by  and  to  be  and  this  judgment  was  aflSrmed  by  the 
supplied  within  [  ]  will  not  be  found  in     supreme  court. 

the  reported  case.  See,    generally,    supra,    note    I,    p. 

2.  In  this  case  the  writ  was  awarded     771. 
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United  States  of  America,  and  by  charter  issued  in  conformity  with 
the  same,  and  as  such  entitled  to  sue  and  be  sued,  plead  and  be 
impleaded  in  all  the  courts  of  the  said  State. 

II.  That  under  the  sanction  of  the  laws  of  the  said  State,  and  in 
pursuance  of  the  usages  in  such  cases,  your  petitioner,  in  behalf  of 
the  shareholders  of  its  capital  stock,  made  a  return  in  the  month 
of  February,  i891,  for  the  fiscal  year  commencing  on  the  ^rs^  day  of 
November,  i890,  to  Wallace  C.  Crotner,  then  and  now  auditor  of  the 
said  county,  of  the  value  of  the  real  and  personal  property  consti- 
tuting the  assets  of  the  said  bank,  and  expressing  the  value  of  the 
shares  of  its  capital  stock,  and  in  such  return  declared  the  value 
of  the  personal  property  of  the  said  bank  to  be  one  hundred  and  fifty 
thousand  dollars,  liable  for  taxation  during  the  said  fiscal  year  under 
the  laws  of  the  said  State,  such  return  being  made  upon  the  blank 
form  authorized  in  such  cases,  and  duly  verified  by  the  oath  of 
Robert  L.  McCaughrin,  president  of  the  said  bank,  and  filed  accord- 
ing to  law. 

III.  That  such  said  return  of  personal  property  was  received  and 
filed  without  objection  by  the  said  Wallace  C.  Cromer,  as  auditor  as 
aforesaid;  and  no  complaints  or  objection  was  made  to  the  same  by 
him,  the  said  auditor;  nor  did  he  ever  have  any  proceedings,  or  take 
any  steps,  looking  to  increasing  the  valuation  aforesaid  of  the  said 
personal  property;  but  he  allowed  the  said  return  to  remain  unaltered 
in  items  and  amounts. 

IV.  That  thereafter  the  board  of  assessors  of  township  number 
one,  or  Newberry  township,  of  the  said  county,  where  the  said  bank 
has  its  place  of  business  and  makes  returns,  passed  the  said  return 
without  alteration  or  objection. 

V.  That  thereafter  the  county  board  of  equalization  for  the  said 
county,  after  due  and  serious  inquiry  into  the  said  valuation  of  the 
said  personal  property,  approved  and  adopted  the  valuation  in  said 
return  made,  and  left  the  said  personal  property  standing  for  tax- 
ation at  the  said  sum  of  one  hundred  and  fifty  thousand  dollars. 

VI.  That  so  the  matter  stood  until  the  month  of  ,  iZ91, 

when  the  said  auditor  added  to  the  valuation  of  the  said  personal 
property  eighty  thousand  dollars,  and  entered  that  property  on  his  list 
and  on  his  tax  duplicate  as  of  the  value  of  two  hundred  and  thirty 
thousand  dollars,  and  thereby  charged  that  property,  and  your  peti- 
tioners, with  the  payment  of  taxes  amounting  in  the  aggregate  to 
three  thousand  one  hundred  and  five  dollars  instead  of  two  thousand  and 
twenty-five  dollars,  which  would  have  been  the  tax  on  the  said  prop- 
erty at  the  valuation  of  one  hnndred  and  fifty  thousand  dollars,  alleging 
as  the  sole  reason  for  such  increased  valuation  (and  no  doubt  cor- 
rectly) the  order  of  one  W.  H.  Ellerbe,  styling  himself  comptroller 
general  of  the  said  State. 

VII.  That  the  said  tax  duplicate  requires  the  county  treasurer  for 
the  said  county  to  collect  from  your  petitioners  the  said  sum  of  three 
thousand  one  hundred  and  five  dollars  as  the  taxes  on  the  said  per- 
sonal property  for  the  said  fiscal  year,  and  the  said  treasurer  will  be 
compelled  so  to  do,  unless  the  said  tax  duplicate  is  corrected. 

VIII.  That  your  petitioner  has  resorted  to  all  the  lawful  means 
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known  to  it  to  procure  the  reduction  of  the  said  valuation  to  the  sum 
returned  by  your  petitioner  and  adopted  by  the  said  township  board 
of  assessors  and  the  said  county  board  of  equalization,  to  wit,  one 
hundred  and  fifty  thousand  dollars,  by  applying  to  the  said  IV.  H. 
Ellerbe,  comptroller  general,  to  restore  the  valuation  at  the  last 
named  sum,  and  by  demanding  of  the  said  auditor,  in  writing,  the 
same  correction;  yet  the  said  W.  H.  Ellerbe,  comptroller  general, 
refused  to  correct  the  erroneous  and  arbitrary  valuation  of  two  hun- 
dred and  thirty  thousand  AoWdirs,  Sind  the  said  auditor 'has  refused  to 
correct  his  said  list  and  his  said  tax  duplicate. 

IX.  That  your  petitioner  is  advised  that  it  has  no  remedy  for  the 
above  described  illegal  proceedings  on  the  part  of  the  said  auditor, 
except  the  writ  of  mandamus,  to  compel  him  to  make  the  proper  cor- 
rections in  his  said  list  and  in  his  said  tax  duplicate. 

Wherefore  your  petitioner  prays  that  your  honor  will  grant  your 
petitioner  the  writ  of  mandamus,  commanding  the  said  Wallace  C. 
Cromer,  as  auditor  of  the  said  county,  to  correct  his  said  tax  list  and 
his  said  tax  duplicate,  so  as  to  place  the  taxable  personal  property  of 
your  petitioner  at  the  valuation  of  one  hundred  afid fifty  thousand  do\- 
lars,  and  set  the  tax  paya-ble  on  the  said  personal  property  for  the 
said  fiscal  year  at  t7c>o  thousand  and  twenty-five  dollars. 
•  And  that  your  honor  will  grant  your  petitioner  such  other  and 
further  relief  as  may  consist  with  law  and  be  required  by  the  circum- 
stances of  the  case.     And  your  petitioner  will  ever  pray,  etc 

[(^Signature  and  verification.yY- 

(2)  To  Draw  Warrant. 

Form  No,  13453- 

(Precedent  in  Babcock  v.  Goodrich,  47  Cal.  490.)' 

[(^Title  of  court  and  cause,  and  venue  as  in  Form  No.  ISJfJfS^^ 
The  petition  of  George  W.  Babcock  respectfully  shows  and  your 
petitioner  on  oath  alleges  and  deposes: 

I.  That  on  the  twenty-fifth  day  oi  June,  iS7S,  the  county  seat  of 
the  said  county  of  Alameda  was  removed  from  the  town  of  San 
Leandro,  where  the  same  had  previously  been  located,  to  the  city  of 
Oakland,  which  has  ever  since  been  and  now  is  the  county  seat  and 
seat  of  justice  of  said  county. 

II.  That  the  said  county  of  Alameda  has  not  now  and  never  had 
any  jail  or  other  place  for  the  confinement  of  prisoners  at  the  said 
city  of  Oakland,  and  that  since  the  removal  of  the  county  seat  as 
aforesaid,  the  said  county  has  continued  to  use  as  a  jail  the  building 
previously  occupied  for  that  purpose  at  the  said  town  of  San  Leandro. 

III.  That  said  town  is  about  seven  miles  from  the  said  city  of  Oak- 
land, and  that  said  building  so  used  as  a  jail  is  not  the  property  of 
said  county,  and  has  only  been  used  temporarily  until  a  jail  could  be 
built  at  the  said  city  of  Oakland. 

1.  The  matter  to  be  supplied  within  in  accordance  with  the  prayer  of  the 
[  ]  will  not  be  found  in  the  reported  case,     petitioner. 

2.  In  this  case  the  writ  was  awarded         See,  generally,  supra,  note  i,  p.  771. 
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IV.  That  on  the  second  day  of  August,  jS73,  and  from  that  time 
continuously  until  the  eighteenth  day  of  the  same  month,  the  Board  of 
Supervisors  of  said  county  advertised  in  various  newspapers,  printed 
and  published  in  said  county,  for  plans  and  specifications  in  detail 
for  a  jail  to  be  erected  at  the  said  city  of  Oakland,  and  stated  in  said 
advertisement  the  sum  oi  fifty  thousand  ^.otWdiXS  z.'^y  the  amount  author- 
ized by  said  Board  to  be  expended  in  the  erection  of  said  jail,  and  the 
sum  of  three  hundred  dollars  as  the  premium  to  be  awarded  to  the 
architect  whose  plans  and  specifications  for  the  same  should  be 
adopted;  and  further  states,  that  said  plans  and  specifications  would 
be  received  by  said  Board  up  to  twelve  o'clock,  noon,  of  said  last 
mentioned  day  at  the  office  of  the  Clerk  of  said  Board  in  the  Court 
House  at  the  said  city  of  Oakland. 

V.  That  on  and  prior  to  the  said  eighteenth  day  of  August,  iS73, 
plans  and  specifications  were  prepared  and  delivered  to  said  Board  in 
pursuance  of  said  advertisement  by  several  competent  architects,  and 
among  others,  by  the  firm  of  6".  C.  Bugbee  &=  Son,  of  the  city  and 
county  of  San  Francisco,  and  that  on  the  nineteenth  day  of  August, 
j873,  said  Board  examined  said  plans  and  specifications,  and  there- 
upon adopted  the  plans  and  specifications,  prepared  and  delivered  as 
aforesaid,  by  the  said  S.  C.  Bugbee  6^  Son. 

VI.  That  on  the.  fourth  day  of  September,  iS73,  the  said  Board  of 
Supervisors,  acting  for  and  on  behalf  of  the  said  county  of  Alameda, 
entered  into  a  written  contract  with  your  petitioner  for  the  erection 
of  said  jail,  in  accordance  with  the  plans  and  specifications  adopted  as 
aforesaid,  a  copy  of  which  contract  marked  "Exhibit  A,''  is  hereto 
annexed  and  made  part  of  this  petition. 

VII.  That  said  contract  was  signed  by  your  petitioner,  and  by 
Jsham  Case,  Chairman  of  the  said  Board  pf  Supervisors,  under 
authority  from  said  Board,  and  was  executed  in  pursuance  of  orders 
and  determinations  of  said  Board  in  that  behalf  duly  given  and  made. 

VIII.  That  by  the  terms  of  said  contract,  it  is  provided  that  at  any 
time  within  the  time  to  which  your  petitioner  is  therein  limited  in  the 
completion  of  said  jail,  and  at  all  times  within  said  period  upon  the 
certificate  in  writing,  of  the  said  6*.  C.  Bugbee  &•  Son,  architects,  to  the 
said  Board  of  Supervisors,  that  work,  labor,  and  material  have  been 
expended  upon  said  jail  in  strict  conformity  with  the  plans  and  speci- 
fications thereof,  and  satisfactorily  to  the  said  architects,  to  any  cer- 
tain amount  to  be  set  forth  in  said  certificate,  the  said  Board  will 
cause  to  be  paid  to  your  petitioner  seventy-five  per  centum  of  the  said 
amount  set  forth  in  said  certificate. 

IX.  That  immediately  after  the  execution  of  said  contract,  your 
petitioner  commenced  the  erection  of  said  jail  in  pursuance  thereof, 
and  that  prior  to  the  M/r</day  oi  November,  i873,  work,  labor  and 
materials  were  expended  by  your  petitioner  upon  said  jail,  in  strict 
conformity  with  the  plans  and  specifications  thereof,  and  satisfac- 
torily to  the  said  6*.  C.  Bugbee  &=  Son,  architects,  as  aforesaid,  to  the 
amount  of  three  thousand  eight  hundred  dollars. 

X.  That  on  said  last-mentioned  day  the  said  S.  C.  Bugbee  6^  Son, 
as  such  architects,  certified  in  writing  to  the  said  Board  of  Super- 
visors that  said  work,  labor,  and  materials  had  been  expended  by 
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your  petitioner,  as  aforesaid,  a  copy  of  which  certificate,  marked 
"  Exhibit  B"  is  hereto  annexed  and  made  a  part  of  this  petition. 

XI.  That  on  the  twelfth  day  of  November,  jS73,  your  petitioner 
presented  to  the  said  Board  of  Supervisor*  an  account  against  the 
said  county  of  Alameda  for  the  sum  of  two  thousand  eight  hundred  and 
fifty  dollars,  as  the  amount  due  for  said  work,  labor,  and  materials, 
being  seventy-five  per  cent,  of  the  amount  set  forth  in  said  certificate; 
which  said  account  was  duly  verified  by  your  petitioner,  and  a  copy 
thereof  and  of  such  verification  are  hereto  annexed,  marked  "  Exhibit 
C,"  and  made  a  part  of  this  petition. 

XII.  That  said  certificate  was  attached  to  said  account  and  pre- 
sented therewith  to  the  said  Board  of  Supervisors,  and  that  said 
certificate  and  account  were  thereupon  filed  by  the  clerk  of  said 
Board. 

XIII.  That  afterward,  on  the  same  day,  the  said  Board  of  Super 
visors,  examined  said  account,  and  made  an  order  allowing  the  same, 
and  on  the  twenty-fourth  day  oi  No7>ember,  iS73,  made  a  further  order, 
directing  said  account  to  be  paid,  and  directing  the  Auditor  to  draw 
his  warrant  upon  the  County  Treasurer  for  the  amount  thereof,  and 
that  said  orders  were  duly  given  and  made. 

XIV.  That  the  said  J^.  V.  B.  Goodrich  was,  at  the  times  hereinbe- 
fore mentioned,  and  ever  since  has  been,  and  still  is.  County  Clerk 
of  the  said  county  of  Alameda,  and  ex  officio  Auditor  of  said  county, 
and  Clerk  of  the  said  Board  of  Supervisors. 

XV.  That  on  the  twenty-fifth  day  oi November,  i873,  and  at  divers 
other  times  after  said  account  had  been  allowed  and  ordered  to  be 
paid,  as  aforesaid,  your  petitioner  requested  the  said  Goodrich,  as 
Auditor  of  said  county,  to  draw  his  warrant  upon  the  County  Treas- 
urer in  favor  of  your  petitioner  in  payment  of  said  account,  and 
then  and  there  demanded  said  warrant  of  the  said  Goodrich,  as  such 
Auditor,  and  that  the  said  Goodrich  refused  to  comply  with  said 
requests  and  demands,  and  refused  to  draw  such  warrant  or  any 
warrant  in  payment  of  said  account,  and  so  to  do  has  ever  since 
refused  and  still  refuses;  that  said  requests  and  demands  were  made 
at  the  office  of  the  said  Goodrich  in  said  county,  and  that  in  reply 
thereto  the  said  Goodrich  stated  to  your  petitioner,  among  other 
things,  that  he  would  not  draw  said  warrant  unless  the  Courts  should 
compel  him  to  do  so. 

XVI.  That  the  refusals  by  the  said  Goodrich  as  aforesaid  have 
deprived  your  petitioner  of  the  means  of  obtaining  payment  of  said 
account,  and  that  he  has  not  any  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  law. 

Wherefore,  your  petitioner  prays  that  a  writ  of  mandate  may  be 
issued  out  of  this  honorable  Court,  directed  to  the  said  J.  V.  B. 
Goodrich,  as  Auditor  of  the  said  county  of  Alameda,  and  commanding 
him  as  such  Auditor  to  draw  his  warrant  upon  the  County  Treasurer 
of  said  county  in  favor  of  your  petitioner,  for  the  amount  of  said 
account  and  in  payment  thereof,  and  to  do  such  other  acts  and  things 
as  may  be  necessary  or  proper  in  the  premises. 

Your  petitioner  further  states,  that  he  makes  his  application  for 
the  writ  of  mandate   herein  to  this   Honorable  Court  in  the  first 
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instance,  because  the  matters  involved  are  of  public  and  general 
interest  to  the  people  of  said  county,  and  their  speedy  determination 
is  necessary  to  prevent  serious  embarrassment  in  regard  to  said  con- 
tracts and  the  erection  of  said  jail,  and  because  of  the  delays  incident 
to  such  proceedings  in  the  District  Courts. 

[(^Signature  and  verification  as  in  Form  No.  ISJ^S.yy- 

(3)  To  Enter  for  Taxation  Property  Omitted  in  Preceding 

Years. 

Form  No.  13454. 

(Precedent  in  State  v.  Crites,  48  Ohio  St.  143.)' 

The  State  of  Ohio,  Circuit  Court  of  Allen  county,  ss. 
The  State  of  Ohio,  on  relation  of  Henry  ^ 
W.  Morgenthaler,  Plaintiff, 

against  \  Petition. 

Cyrus  D.  Crites,  County  Auditor  of 
Allen  County,  Ohio,  Defendant. 

The  relator  says: 

That  he  is  a  resident  citizen  of  the  state  of  Ohio,  and  owner  of 
property  in  said  state  assessed  for  and  subject  to  taxation  therein, 
and  is  a  taxpayer  of  said  state,  and  that  he  is  and  has  been  employed 
under  a  contract  of  date  May  26,  1S88,  made  with  him  by  the  county 
auditor,  county  treasurer,  and  county  commissioners  of  said  Allen 
county,  and  has  given  bond,  pursuant  to  the  provisions  of  an  act  of 
the  General  Assembly  of  Ohio,  entitled  an  act  "to  secure  a  fuller 
and  better  return  of  property  for  taxation  and  prevent  omissions  of 
property  from  the  tax  duplicate,"  passed  and  taking  effect  April  to, 
1888: 

That  said  contract  specifies  that  he  is  to  ascertain  and  furnish  to 
the  auditor  of  said  county,  at  his  own  cost  and  expenses,  the  facts 
and  evidence  necessary  to  authorize  said  auditor  to  subject  to  taxa- 
tion any  property  improperly  omitted  from  the  tax  duplicate,  and  for 
his  services  therein,  out  of  money  actually  paid  into  the  county  treas- 
ury on  account  of  such  charges  upon  the  duplicate,  but  not  other- 
wise, he  shall  be  entitled  to  receive  and  be  paid  by  warrant  of  the 
county  auditor  upon  the  county  treasurer,  one-fifth,  or  twenty  per 
centum  of  said  money,  which  said  warrant  of  the  county  auditor  is 

1,  The  matter  to  be  supplied  within  holding  that  where,  upon  a  petition  in 
[  ]  will  not  be  found  in  the  reported  mandamus,  an  alternative  writ  is  issued 
case.  commanding  a  number  of  acts,  either 

2.  In  the  circuit  court  it  was  held  separate  or  connected,  to  be  done  by 
that  the  relator  was  not  entitled  to  a  the  defendant,  the  relator  is  entitled  to 
peremptory  writ  of  mandamus,  but  in  a  peremptory  writ  for  such  distinct  acts, 
the  supreme  court  a  peremptory  writ  or  parts  of  connected  acts,  as  he  may 
was  awarded,  only  differing  from  the  show  a  right  to  have  performed,  where 
alternative  writ  in  omitting  to  require  there  is  not  such  mutual  dependence 
the  fifty  per  centum  to  be  added  in  1884  between  the  several  acts,  or  parts  of 
and  1885.  to  any  amount  that  might  be  acts,  that  they  cannot  be  separated  or 
restored  to  the  duplicate  under  the  writ  divided. 

for    those   years,    the    supreme    court        See,  generally,  supra,  note  i,  p.  771. 
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the  only  act  or  proceeding  to  be  done  or  had  by  said  auditor  under 
said  contract: 

That  the  defendant,  Cyrus  D.  Crttes,  is  the  county  auditor  of  said 
A//en  county,  and  that  the  statutes  of  the  state  of  0/iio  charge  it  upon 
the  county  auditors  throughout  the  state,  by  their  office,  on  being 
informed  or  having  reason  to  believe  that  any  person  whose  duty  was 
to  list  or  return  for  taxation  personal  property,  moneys,  credits,  or 
investments,  has  made  a  false  return  or  evaded  making  a  return,  to 
ascertain  as  near  as  practicable,  the  true  amount  that  such  person 
ought  to  have  returned  or  listed  for  the  year  of  said  inquiries,  and 
for  not  exceeding  theyfz'i?  years  next  prior  thereto,  and  to  enter  said 
amounts  upon  the  tax  list  against  such  person,  with  the  taxes  thereon 
at  the  proper  rate  for  each  year,  and  to  give  a  certificate  thereof  to 
the  county  treasurer  for  collection: 

That  heretofore,  to  wit,  Angus f  10,  i888,  the  then  county  auditor 
of  said  county,  at  the  instance  of  relator,  in  discharge  of  his  duties 
under  said  contract,  issued  notice  to  one  Calvin  S.  Brice,  then  being 
in  the  city  of  New  York,  of  discovery  by  relator  of  error  in  the  tax 
returns  of  said  Brice  in  said  Allen  county,  and  notifying  said  Brice 
to  appear  before  said  auditor,  August  28,  iS88,  and  show  cause  why 
said  return  should  not  be  corrected  and  the  omission  placed  on  the 
treasurer's  duplicate  for  collection,  which  said  notice  was  duly  served 
by  relator  in  said  city  of  Nezc  York  personally  upon  said  Brice,  who 
paid  no  attention  thereto  but  to  announce  that  he  would  have  the 
law  repealed,  and  he  did  not  appear  at  the  time  nor  at  any  time 
before  said  auditor,  and  instead,  on  said  August  28,  i888,  appeared 
for  him  as  his  attorney,  y^c?//«  £.  Richie,  Esq.,  with  a  request  to  said 
auditor  to  lay  the  matter  over  for  a  time,  and  it  was  so  laid  over 
by  said  auditor  upon  said  request,  without  his  fixing  the  time,  and 
remained  so  laid  over  for  the  rest  of  the  term  of  said  county  auditor 
with  no  further  action  by  him  and  until  the  term  of  office  of  defend- 
ant as  his  successor: 

That  thereupon,  to  wit:  September  3,  iS89,  at  the  instance  pf 
relator,  the  defendant  as  said  county  auditor  issued  a  second  notice 
reciting  the  former  notice  as  aforesaid  to  said  Calvin  S.  Brice,  and 
that  said  Brice  had  failed  to  appear,  and  in  said  notice  fixing  Septem- 
ber 16,  iS89,  as  the  day  on  which  said  Brice  should  have  an  oppor- 
tunity of  showing  that  his  said  tax  returns  were  correct,  or  that,  in 
default,  said  auditor  from  the  statement  and  evidence  furnished  by 
relator  would  proceed  to  assess  and  charge  said  Brice  upon  the  tax 
duplicate  of  said  county  with  the  amounts  and  for  the  years  found 
against  him,  which  said  notice  was  mailed  by  said  defendant  to  said 
Brice  in  said  city  of  Ne7a  York,  but  said  Brice  did  not  answer,  nor  appear 
on  the  day  named,  nor  on  September  19,  iS89,  nor  on  September  21/.,  iS89, 
to  which  successive  days  said  hearing  was  continued  by  defendant, 
and  on  said  last  named  day  defendant  of  his  own  motion  postponed 
further  action  until  October  2,  i889,  to  give  opportunity,  as  his  entry 
of  said  continuance  recited,  for  said  Brice  to  appear,  and  to  enable 
said  defendant  to  examine  the  evidence,  and,  September  27,  iS89, 
upon  petition  of  said  Calvin  S.  Brice,  filed  that  day  in  the  court  of 
common  pleas  of  said  county,  an  affidavit  that  for  each  of  the  six 
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years  last  past  said  Brice  had  made  correct,  full,  and  complete  return 
of  all  his  property  of  every  kind  and  description  subject  to  taxation 
in  said  county,  the  said  defendant  was  by  allowance  of  injunction  by 
Hon.  yoAn  E.  Richie^  then  one  of  the  judges  of  said  court,  enjoined 
from  proceeding  further  until  other  order  of  said  court  or  judge: 

That,  thereupon,  at  expense  of  relator,  attorneys  were  employed, 
with  the  assent  of  said  defendant,  to  represent  him  in  the  matter, 
and  notice  for  taking  the  deposition  of  said  Brice  in  New  York  city 
was  served  upon  the  attorneys  of  said  Brice,  and  afifidavit  was  made 
by  defendant  for  process  upon  said  Brice  so  to  appear  and  testify,  in 
which  affidavit  it  is  sworn,  among  other  things,  by  defendant,  that 
he  was  informed  and  had  reason  to  believe  that  the  tax  returns  of 
said  ^r/r^  for  each  of  the  years  from  18^4  to  i^89,  both  inclusive, 
were  false  returns,  and  the  day  fixed  for  taking  said  deposition,  and 
to  which  said  process  served  upon  Brice  was  returned,  was  October 
10,  i889;  but  before  that  day,  upon  application  of  the  attorneys  of 
said  Brice,  without  notice  at  the  time  to  relator  and  against  his 
protest  upon  becoming  informed,  the  said  defendant  postponed  all 
further  action  to  be  taken  by  him  as  auditor  by  a  continuance  until 
November  1,  iS89,  this  notwithstanding  injunction  against  any  step 
in  the  proceedings;  and  thereupon  on  approach  of  the  day  when 
said  Brice  was  to  appear  under  process  and  testify,  that  is  to  say,  in 
the  afternoon  before  that  day,  said  injunction  suit  in  Allen  county 
was  dismissed  by  said  Brice  by  his  attorneys  there  upon  their  motion, 
and  his  attorneys  in  Ne7u  York  city,  on  the  next  day,  appeared  for 
him  at  the  taking  of  said  deposition  with  a  telegram  of  said  dismissal, 
and  with  instructions  to  say  from  said  Brice  he  would  not  appear 
and  testify,  and  said  defendant  likewise  telegraphed  notice  of  said 
dismissal: 

That  said  injunction  suit  being  so  dismissed,  relator  immediately 
pressed  upon  said  defendant  to  move  in  the  matter,  and  that  he  take 
up  the  evidence  and  as  county  auditor  ascertain  as  near  as  practi- 
cable the  true  amounts  that  said  Calvin  S.  Brice  ought  to  have 
returned  for  taxation  in  each  of  the  years,  but  said  defendant  con- 
temporaneously with  the  dismissal  of  said  suit  by  the  attorneys  of 
Brice  had  been  supplied  with  an  opinion,  by  the  prosecuting  attorney 
of  said  county,  wherein  after  caution  to  said  defendant  against  the 
harassment  of  the  citizen,  said  defendant  was  advised  of  his  duty, 
that  it  was  td  inquire  of  relator  to  make  out  a  prima  facie  case,  in 
other  words,  by  witnesses  competent  to  testify  and  to  be  subpoenaed 
by  said  auditor  if  wfthin  the  jurisdiction,  or  by  proper  records  duly 
authenticated,  to  furnish  to  said  defendant  the  kind  of  property 
omitted,  the  value  of  the  same,  and  what  it  was  worth  each  of  the 
yea4-s,  and  that  after  such  prima  facie  case  had  been  made,  then 
before  placing  any  amount  on  the  duplicate,  the  said  auditor  must 
cite  said  ^r/V<?,  give  him  opportunity  to  correct  the  returns  already 
made,  and  show  him  the  evidence  against  him;  and  said  defendant, 
although  first  offering  to  permit  discussion  by  relator  of  said 
opinion,  and  fixing  a  future  day  therefor,  then  declined  to  hear  any 
discussion,  and  declined  to  refer  to  the  auditor  of  state  or  attorney- 
general  for  advice,  and  announced  that  said  prosecuting  attorney 
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was  his  constituted  legal  adviser,  and  that  said  opinion  would  pro- 
tect him,  said  auditor,  from  responsibility: 

That  after  said  decision  of  said  defendant,  he  professing  readi- 
ness to  continue  further  action  until  after  the  approaching  election 
in  November^  and  being  so  requested  by  relator,  who  was  taken  by 
surprise  at  said  decision,  did  so  continue  it  after  a  conference  of 
his  own  with  the  attorneys  of  said  Brice,  to  November  22,  iS89,  and 
from  said  date  continue  the  day  again  to  January  16,  i890,  against 
the  protest  of  relator  at  the  length  of  the  time: 

That  after  said  last  continuance,  to  wit,  December  16,  i889,  rela- 
tor being  required  under  said  opinion  of  said  county  prosecuting 
attorney  to  place  before  said  defendant  as  county  auditor,  prior  to 
the  day  to  which  said  continuance  was  had,  that  is,  January  16, 
i890,  all  facts  and  evidence  to  be  submitted  in  the  matter  by  re- 
lator, and  the  said  Calvin  S.  Brice,  having  meanwhile  come  within 
the  state  of  6>///V?  and  said  county,  and  within  reach  of  p\.cess,  re- 
lator demanded  of  defendant  that  as  county  auditor  he  issue  such 
process  for  said  Brice,  as  a  witness  to  testify,  returnable  December 
26,  iS89,  which  said  defendant  first  declines  to  do  until  further  con- 
sideration, and  then  afterwards  wilfully  refused,  giving  no  reason 
therefor  but  the  engagement  of  said  Brice  in  canvassing  for  election 
in  the  state  of  0/iio,  to  the  senate  of  the  United  States,  and  he  did 
not  issue  said  process;  and  on  the  day  to  which  said  continuance 
was  had,  to  wit,  January  16,  iS90,  the  said  Brice  not  appearing  on 
that  day,  and  facts  and  evidence  being  before  said  defendant  as 
county  auditor  of  the  holdings  by  Brice  in  each  of  said  years,  from 
\Z89  back  to  i8<?4,  of  personal  property,  investments  in  bonds, 
stocks,  etc.,  subject  to  taxation  in  said  county,  and  not  returned 
by  or  for  him  for  taxation,  to  the  amount  in  some  of  said  years  of 
more  than  ^,000,000,'^  noX.  including  penalties,  the  relator  demanded 
of  said  defendant  that  the  true  amounts  thereof,  as  nearly  as  it  was 
practicable  to  ascertain,  be  entered  by  defendant  upon  the  tax  lists 
of  said  county  against  said  Calvin  S.  Brice,  and  the  taxes  extended 
thereon,  and  certificates  given  to  the  county  treasurer  for  collec- 
tion in  accordance  with  law;  but  said  defendant  refused,  and  again 
continued  the  day,  not  at  first  fixing  it  until  after  conference  of 
his  own  with  said  Brice,  or  attorneys  of  said  Brice,  and  then  fixing 
it  for  February  6,  iS90,  and  when  so  continuing  said  day,  declining 
to  say  on  demand  of  said  relator,  whether  or  not  he  would  even 
then  issue  process  for  said  Brice  to  testify  as  a  witness,  but  after 
fixing  said  continuance  to  February  6,  iS90,  he  then  issued  said 
process  for  that  day,  which  process  relator  procured  to  be  served 
upon  said  Brice: 

And  now,  so  it  is  that  said  Calvin  S.  Brice  departed  out  of  the 
state  of  Ohio  to  the  city  of  New  York,  soon  after  said  last-men- 
tioned continuance,  nor  did  he  return  therein  on  said  February  6, 
i890,  or  appear  before  said   defendant  as  county  auditor,  and    on 

1.  Amonnt  of  Property.  —  A  petition  erty  omitted  by  the  assessors  in  pre- 
fer mandamus  to  compel  the  proper  vious  years,  should  state  the  amount  of 
oflBcer  to  extend  the  taxes,  arrearages  such  property,  its  nature,  and  by  whom 
and  interest  due  upon  personal  prop-     owned.     People  v.  Sellars,  179  111.  170. 
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that  day  relator  again,  as  before,  demanded  of  said  defendant  that 
he  proceed  as  county  auditor,  under  the  statute  in  such  cases,  and 
that  the  amount  for  taxation  against  said  Brice,  as  nearly  as  it  was 
practicable  to  ascertain,  be  entered  upon  the  tax  lists  by  defend- 
ant, but  said  defendant  refused  and  still  doth  refuse  further  to  pro- 
ceed or  act  in  any  manner  whatever  in  the  matter,  and  has  indefi- 
nitely postponed  and  still  postpones  all  action,  because  of  a  suit 
brought  Februarys,  iS90,  in  the  court  of  common  pleas  of  said  county, 
w-herein,  by  allowance  of  the  Hon.  John  E.  Richie,  judge,  at  the  same 
time  with  the  filing  of  said  petition  upon  the  evening  of  that  day,  an  in- 
junction had  issued  against  the  said  defendant  as  county  auditor,  and 
against  the  county  treasurer  and  county  commissioners  of  said 
county,  a  certified  copy  of  which  said  petition,  and  of  the  entry  of 
allowance  of  said  injunction,  the  relator  now  produces  and  files 
herewith: 

That  said  suit  is  by  one  Austin  C.  Reichelderfer,  represented  therein 
by  attorneys-at-law  who  are  the  same  that  are  now  and  have  been 
representing  said  Calvin  S.  Brice,  and  said  Reichelderfer,  in  his  said 
petition,  verified  positively,  and  becoming  for  the  purpose  his  sworn 
affidavit,  represents  himself  to  be  a  taxpayer  of  said  county,  sets  out 
the  contract  of  employment  of  relator  aforesaid,  and  alleges  that  said 
contract  is  without  color  of  authority  or  warrant  of  law,  and  that  the 
per  centum  of  collections  paid  and  to  be  paid  relator,  under  said  con- 
tract, has  been  and  will  be  a  diversion  of  taxes  levied,  contrary  to  the 
statutes  and  constitution  of  the  state,  and  to  the  constitution  of  the 
United  States,  and  prayer  is  for  an  injunction  against  proceeding  any 
further  under  said  contract  in  any  manner  whatever,  and  by  order  of 
allowance  of  said  injunction  the  said  defendants  were  restrained  as 
prayed  from  proceeding  any  further  or  doing  any  act  under  the  con- 
tract set  forth  in  the  petition: 

That  said  contract  set  forth  in  said  petition  is  in  terms  as  herein- 
before recited,  and  is  not  for  the  doing  or  proceeding  with  any  act 
or  thing,  in  any  manner  whatsoever,  by  said  defendant  as  county 
auditor,  until  and  as  when,  upon  the  amounts  charged  for  taxation 
by  said  defendant  under  his  general  statutory  duties  as  county 
auditor,  the  taxes  thereon  are  collected  and  are  in  the  county  treas- 
ury, and  that  the  demand  aforesaid  by  relator  of  said  defendant,  and 
his  refusal,  was  not  of  or  for  any  proceeding  or  act  under  said  con- 
tract, but  for  discharge  of  an  independent  duty  specially  enjoined 
upon  said  defendant  by  law  and  resulting  from  his  said  office  of 
county  auditor: 

That  relator  is  not  party  to  said  injunction  suit,  nor  had  he  the 
right  to  intervene  therein;  that  without  action,  as  aforesaid,  de- 
manded of  said  defendant  as  county  auditor,  before  the  date  for  his 
making  settlement  for  i8^P,  with  the  county  treasurer,  all  power  of 
said  auditor  so  to  act  will  be  lost  for  one  of  said  years;  and  that  the 
relator  is  without  other  adequate  remedy  in  the  premises  than  by 
mandamus  against  defendant. 

Wherefore,  relator  prays  that  an  alternative  writ  of  mandamus  be 
allowed  and  issue  against  said  defendant  requiring  him  to  proceed 
upon  the  facts  and  evidence  placed  before  him  by  relator  to  ascertain 
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as  near  as  practicable,  and  to  enter  for  taxation  on  the  tax  lists  of 
said  county,  in  sums  and  for  the  years  found  by  said  defendant,  not 
exceeding  five  years  running  back  from  the  year  \%89,  any  personal 
property,  moneys,  credits,  investments  in  bonds,  stocks,  or  otherwise, 
owned  by  Calvin  S.  Brice  in  any  said  year  or  years  subject  to  taxa- 
tion in  said  county,  and  not  returned  by  or  for  said  Brice  nor  taxed 
therein,  and  that  said  defendant  charge  the  proper  rates  of  taxes 
thereon,  and  proceed  as  in  such  case  by  the  statute  in  all  respects  is 
made  and  provided,  or  show  cause  at  the  time  to  be  specified  by  the 
court  in  said  writ  why  he  hath  not  done  so,  and  that  upon  final  hear- 
ing hereof  a  peremptory  writ  of  mandamus  be  awarded  to  the  same 
end  and  object,  and  that  relator  further  have  his  costs  and  all  other 
proper  relief. 

\{^Signature  and  verification?)^ 

b.  Board  of  Commissioners  or  Supervisors. 

(1)  To  Allow  Account. 

Form  No.  i  3  4  5  5  • 
(Precedent  in  State  v.  Henry  County,  41  Ohio  St.  423.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  lSJfJf.^..)y- 
The  said  relator  represents  that  the  said  Lewis  E.  Holtz  is  now, 
and  for  many  years  past  has  been,  a  citizen  of  the  state  of  Ohio^  and 
of  the  county  of  Putnam;  that  heretofore,  to  wit,  on  the  8th  day  of 
October.,  a.  d.  i87^,  he  was  duly  elected  to  the  office  of  county  sur- 
veyor, in  and  for  said  county  of  Futnatn  and  state  of  Ohio,  and  on  the 
6th  day  of  January,  iS7S,  duly  entered  on  the  duties  of  his  said  office, 
and  continued  therein  discharging  the  duties  of  his  said  office,  until 
the  3d  day  oi  Janudry,  i876. 

That  heretofore  and  on,  to  wit,  the  loth  day  of  October,  a.  d.  i87<?, 
oxit.  James  Donald,  with  others,  filed  with  the  board  of  county  com- 
missioners of  each  of  the  counties  of  Putnarn,  Henry  and  Wood,  in 
said  state  of  Ohio,  as  authorized  and  required  by  law  in  such  cas:es,  a 
petition  asking  for  the  location  and  construction  of  a  joint  ditch, 
drain  or  water-course  on  and  along  a  route  commencing  on  the  north 
line  of  Putnam  county,  Ohio,  and  running  through  portions  of  the 
counties  of  Henry  and  Wood  to  the  Maumec  river;  the  said  line  as 
proposed  in  the  said  petition  being  over  twenty  miles  in  length,  and 
designed  to  drain  and  materially  benefit  the  lands  lying  adjoining  the 
said  proposed  ditch  in  each  of  said  counties  of  Putnam,  Henry  and 
Wood,  the  said  ditch  being  known  and  designated  on  the  records  as 
the  "  James  Donald  Ditch,  or  Ditch  No.  88,"  and  at  the  same  time  the 
sa.me  James  Donald,  as  principal  petitioner,  filed  his  bond  with  the 
auditor  of  Wood  county,  Ohio,  with  securities,  to  the  acceptance  of 
said  auditor,  in  the  sum  of  two  hundred  dollars  (^00),  conditioned  to 

1.  The  matter  to  be  supplied  within  trict  court  was  reversed  and  a  peremp- 
[  ]  will  not  be  found  in  the  reported  tory  writ  of  mandamus  awarded  as 
case.  prayed  for  in  the  petition. 

2.  In  this  case  a  judgment  of  the  dis-  See,  generally,  supra,   note  i,  p.  771. 

II  E.  of  F.  P.  —  52.  817  Volume  11. 


13455.  MANDAMUS.  13455. 

pay  the  costs,  in  case  the  said  ditch  should  not  be  established  by  the 
said  commissioners. 

That  thereupon,  due  notice  having  been  given  of  the  filing  of  said 
petition  and  bond,  the  said  commissioners  of  Putnam,  Henry  and 
Wood  counties  met  in  joint  session  at  the  town  of  Ottawa,  Putnam 
county,  Ohio,  on  the  9th  day  oi  June,  a,  d,  i87^  and  at  said  session 
proceeded  to  act  on  said  petition  as  required  of  them  by  law,  and  at 
said  session  the  said  joint  board  of  commissioners  duly  appointed 
your,  petitioner,  Lewis  E.  Holtz,  as  surveyor  and  engineer,  to  go  upon 
the  line  of  said  proposed  ditch  and  to  survey  and  level  the  same 
along  the  whole  length  thereof,  to  divide  the  same  into  suitable  sec- 
tions, make  a  computation  of  the  number  of  cubic  yards  of  earth  to 
be  removed  from  each  section,  estimate  the  cost  of  construction  of 
the  work,  apportion  the  same  to  each  parcel  of  land,  specify  the 
manner  in  which  the  work  shall  be  done,  the  necessary  floodgates, 
waterways,  bridges  and  farm  crossings  to  be  made,  together  with 
such  other  suggestions  as  he  should  deem  materiafl  for  the  proper 
construction  of  the  said  ditch,  and  to  effect  the  most  advantageous 
drainage  of  the  land  sought  to  be  drained,  and  to  make  out  and  file 
with  the  several  auditors  of  said  counties  of  Putnam,  Henry  and 
Wood  each  a  plat  and  profile  of  the  said  ditch,  together  with  a  full 
report  in  detail,  showing  each  and  all  the  above  specified  facts,  as 
soon  as  the  said  work  could  be  done. 

That  thereupon,  in  pursuance  of  said  appointment  and  order  of 
said  joint  board  of  commissioners  in  session  as  aforesaid,  your  peti- 
tioner proceeded  to  perform  said  work,  and  did  go  upon  the  line  of 
the  said  ditch,  and  did  survey  and  level  the  same  as  ordered,  and  as 
required  by  law  regulating  his  duties  in  that  regard,  and  made  his 
report  thereof  in  triplicate,  showing  in  detail,  and  fully  his  proceed- 
ings and  all  the  particulars  hereinbefore  enumerated,  and  filed  his 
said  reports  so  made  in  triplicate  with  the  several  auditors  of  the. 
counties  of  Putnam,  Henry  and  Wood,  to  wit,  on  or  about  the  first  day 
of  December,  a.  d.  i87^. 

That  after  the  filing  of  said  reports  as  above  set  forth,  with  the 
several  auditors  as  aforesaid,  notice  therefor  having  been  given  to 
the  several  boards  of  commissioners  as  required  in  such  cases,  they 
met  in  joint  session  on  the  1th  day  oi  January,  a.  d.  i875,  at  the  town 
of  Deshler,  in  Henry  county,  Ohio,  to  consider  the  said  report,  and 
thereupon  ordered  certain  changes  to  be  made  in  the  manner  of  con- 
structing the  said  ditch  and  in  the  size  thereof,  and  ordered  your 
petitioner,  as  such  surveyor,  to  again  go  upon  the  line  of  the  said 
ditch,  make  the  said  changes,  and  to  prepare  and  file  his  supplemental 
report  showing  said  changes,  and  embracing  all  the  particulars  relat- 
ing thereto,  as  was  contained  in  the  original  report  so  filed;  and 
thereupon  the  said  petitioner  did  go  upon  the  said  ditch  and  again 
survey  the  same,  so  far  as  necessary,  in  order  to  show  said  changes, 
and  prepared  his  report  thereof  in  triplicate  as  before,  and  filed  the 
same  with  the  said  auditors  as  with  said  original  report. 

That  after  the  filing  of  the  said  supplemental  report  as  aforesaid, 
the  said  commissioners  again  met  in  joint  session,  at  the  said  town  of 
Deshler,  on  to-wit,  on  or  about  the  23dd.diy  of  February,  a.  d.  i875,  to 
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consider  the  said  report  and  other  matters  pertaining  to  the  said 
ditch. 

That  at  said  joint  session  the  said  commissioners  ordered  still 
other  and  further  changes  to  be  made,  in  size,  length  and  manner  of 
constructing  said  ditch,  and  again  ordered  your  petitioner  to  go 
thereon  as  such  surveyor,  and  to  again  make  out  and  file  as  before, 
in  triplicate,  an  additional  amended  and  supplemental  report,  show- 
ing the  said  changes,  additions  and  other  things  so  ordered,  and 
which  was  done  as  ordered,  and  the  report  thereof,  in  triplicate,  was 
filed  with  the  several  county  auditors  as  before  stated. 

That  after  the  said  second  amended  and  supplemental  report  was  so 
filed  by  your  petitioner,  the  said  commissioners  again  met  in  joint 
session  at  the  said  town  of  Deshler,  on  to-wit,  the  7th  day  of  April, 
A.  D.  i875,  to  consider  the  said  several  reports,  and  their  other 
duties,  relating  to  the  said  ditch,  as  proposed  to  be  located  through 
the  said  counties  as  aforesaid,  and  thereupon,  at  the  said  joint  ses- 
sion, the  said  commissioners,  being  of  the  opinion  that  the  said 
report  and  the  amendments  thereto,  so  made  by  petitioner,  were  in 
all  respects  correct  and  in  conformity  to  law,  accepted  the  same  as 
authorized  by  law  in  the  premises,  and  the  said  report  being  so 
accepted  the  said  commissioners  proceeded  to  further  consider  the 
question  as  to  the  location  of  the  said  ditch,  and  being  of  opinion 
that  the  second  section  of  the  law,  regulating  their  duties  in  the 
premises,  as  amended  March  28,  1873  (70  Ohio  Laws,  79),  had  not 
been  complied  with  by  the  said  petitioners,  in  that  no  bond  had  been 
given,  as  required  by  law,  sufficient  to  cover  the  costs  of  the  location 
of  said  proposed  ditch,  and  notwithstanding  their  acceptance  of  the 
said  reports  as  aforesaid,  and  without  any  fault  or  neglect  of  your 
petitioner,  proceeded  to,  and  did,  dismiss  the  said  petition  and  pro- 
ceedings absolutely^-and  adjourned  their  said  joint  session  without 
delay,  leaving  your  petitioner  and  others  who  had  performed  labor 
and  expended  money,  without  any  means  of  recovering  their  costs  and 
pay  for  labor  done  under  the  orders  of  the  said  joint  board  of  com- 
missioners, so  made  as  aforesaid,  save  such  as  would  have  been 
afforded  by  the  said  bond,  hereinbefore  referred  to,  as  given  by  said 
James  Donald  axid.  others  on  filing  the  petition. 

That  under  the  said  order  so  appointing  your  petitioner  as  such 
surveyor,  he  had,  in  addition  to  the  said  labor  performed,  been  com- 
pelled to  pay,  and  had  paid,  large  amounts  of  money  for  necessary 
expenses  and  assistance  in  said  work,  as  will  be  more  fully  shown 
hereafter;  that  the  said  bond  so  given  by  the  said  James  Donald  and 
others  when  the  said  petition  was  filed,  was  only  for  the  sum  of  '^00, 
and  the  parties  who  executed  the  same,  both  principal  and  surety, 
were  not  responsible  in  law  for  the  amount  thereof,  and  the  same 
could  not  be  collected  from  them  or  either  of  them,  and  the  costs 
made  under  the  said  petition  were  largely  in  excess  of  the  amount  of 
said  bond. 

That  by  reason  of  the  premises  your  petitioner  was  left  without 
any  provision  in  law  for  the  payment  of  the  amount  allowed  him  by 
law  for  said  services,  and  also  his  said  expenses  and  money  paid  out 
for  assistance  as  aforesaid ;  that  the  several  boards  of  county  com- 

819  Volume  II. 


13455.  MANDAMUS.  13456. 

missioners,  both  in  joint  sessions  and  otherwise,  claimed  and  asserted 
that  they  had  by  law  no  power  or  authority  to  pay  the  same,  nor  did 
they,  nor  any  or  either  of  them,  ever  allow  to  petitioner,  all  or  any 
portion  of  said  fees  and  expenses,  nor  has  the  same,  or  any  part 
thereof,  ever  been  paid  by  any  person,  or  in  any  way,  nor  could  the 
same,  under  the  provisions  of  any  law  then  enacted,  have  been  col- 
lected from  the  said  commissioners,  nor  the  said  auditor,  nor  any  per- 
son whatever. 

And  your  petitioner  states  further,  that  in  order  to  secure  to  peti- 
tioner the  legal  fees  allowed  to  him  as  such  surveyor  of  said  ditch  by 
law  for  said  services,  together  with  all  money  paid  out,  expenses 
incurred  therein  by  him,  the  legislature  of  the  state  of  Ohio,  on  the 
19th  day  of  March,  a.  d.  1879,  passed  an  act  entitled  "An  act  to 
authorize  the  commissioners  of  the  counties  of  Putnam,  Henry  and 
Wood,  to  levy  a  tax  to  pay  certain  fees  therein  named,"  which  said 
act  took  effect  on  the  19th  day  of  March,  a,  d.  1879,  (see  76  Ohio 
Laws,  213  and  214),  and  remains  in  full  force  and  effect,  and  by 
which  said  act  it  was  provided,  among  other  things,  that  the  said 
commissioners  of  the  counties  oi  Put  nam,  Henry  diuA  Wood,  on  the 
presentation  of  an  account  duly  verified  and  approved,  as  provided 
in  the  second  section  of  said  act,  by  each  or  any  one  of  the  several 
persons  in  the  said  act  named,  were  authorized  and  required  to  pay 
the  said  account  to  the  said  party,  or  his  assigns,  or  legal  represen- 
tatives, each  of  said  counties  paying  its  equal  portion  thereof  out  of 
the  general  county  funds  of  such  county,  and  to  reimburse  itself  for 
said  payment  the  said  several  county  commissioners  shall,  at  their 
June  session,  i%79,  levy  a  sufficient  tax  on  all  property  liable  to  be 
taxed  within  such  county  so  paying  its  said  proportion. 

That  in  pursuance  of  the  said  law,  your  petitioner  proceeded  to,  and 
did,  on  the  11th  day  of  April,  a.  d.  i2>79,  make  out  an  accurate  and 
itemized  account  of  all  services  by  him  rendered  at  the  rate  allowed 
by  law  therefor,  all  money  by  him  advanced,  by  whom  and  to  whom 
advanced,  and  expenses  incurred  in  and  about  his  said  appointment 
and  services  on  the  said  ditch  as  aforesaid,  amounting  to  the  sum  of 
$806.37,  duly  verified  by  him  as  by  said  law  required,  and  procured 
the  same  to  be  examined  by  the  probate  court  of  Putnam  county,  Ohio, 
being  the  county  where  petitioner  resides,  and  the  same  was  by  said 
probate  judge  duly  certified  as  required  by  said  law;  that  the  charges 
therein  set  forth  were  in  accordance  with  the  statutes  in  such  cases 
made  and  provided,  and  thereupon  on  the  ^^day  oi  Jtily,  a.  d.  i87P, 
he  presented  the  said  account,  so  verified  by  him  and  certified  by 
said  probate  judge,  to  the  board  of  commissioners  oiHenry  county, 
Ohio,  and  asked  that  the  same  be  allowed,  and  ordered  to  be  paid  by 
them,  to  the  amount  of  the  proportion  or  share  which,  by  the  said 
law,  the  said  county  of  Hcfiry  would  be  required  to  pay,  to  wit,  the 
one-third  t\\ertoi,  as  by  the  said  law  required,  a  correct  copy  of  which 
said  account,  duly  verified,  together  with  the  said  certificate  of  the 
said  probate  judge  thereon,  is  hereto  attached,  marked  "^4,"  and  by 
reference  made  part  hereof. 

Your  petitioner  says,  that  before  the  time  when  the  said  com- 
missioners in  joint  session,  as  aforesaid,  had  so  appointed  him  to 
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survey  the  said  ditch  and  make  said  reports,  as  hereinbefore  set  forth, 
a  large  amount  of  costs  had  been  already  made  on  said  petition  by 
other  surveyors  and  parties  in  attempting  to  run  the  said  line  and 
make  said  reports,  which  was  largely  in  excess  of  the  amount  of  said 
bond  so  given  by  the  said  James  Donald,  said  costs  so  made  amount- ' 
ing,  according  to  the  best  information  of  petitioner,  to  about  the  sura 
of  %800. 

That  the  said  commissioners  of  Henry  county,  when  the  said 
account  was  so  presented  to  them,  as  above  set  forth,  notwithstand- 
ing the  said  law  and  its  requirements,  and  disregarding  the  same  and 
their  duty  thereunder,  without  any  fault  or  neglect  whatever  on  the 
part  of  petitioner,  and  without  any  excuse  or  cause  therefor,  refused, 
and  still  refuse,  to  allow  the  said  account  to  the  amount  of  the  ^/z^- 
third  ^dixt  thereof  required  to  be  paid  by  the  said  Henry  county,  and 
on  their  refusal  as  aforesaid,  the  auditor  of  said  county  is  prevented 
from  issuing  his  order,  as  by  law  he  is  required  to  do,  for  the  said 
amount  so  due  relator  on  the  said  account  so  presented,  when  allowed 
by  said  commissioners,  notwithstanding  the  fact  that  there  was,  at 
the  time  the  said  account  was  so  presented,  sufificient  money  in  the 
treasury  of  said  county,  applicable  to  the  payment  thereof,  to  have 
paid  the  said  account  in  the  amount  due  from  said  county. 

And  petitioner  further  says,  that  by  reason  of  the  facts,  and  the  acts 
of  the  said  commissioners,  respondents  herein,  he  is  left  wholly  without 
remedy  in  the  premises,  unless  it  be  afforded  by  this  honorable  court. 

And  said  petitioner  therefore  prays  that  a  writ  of  mandamus  may 
issue  against  the  board  of  county  commissioners  of  Henry  county, 
Ohio,  commanding  them  that  they  immediately  proceed  to  allow  the 
said  account  of  petitioner,  to  the  amount  of  the  one-third  part  thereof, 
as  by  the  terms  of  the  said  law,  they  are  required  to  do,  and  that  the 
said  court  do  make  such  other  and  further  orders  in  the  premises  as 
justice  may  require. 

[(^Signature  and  verification.')^ 

(2)  To  Declare  Relator's  Election  to  Office. 

Form  No.  13456. 

(Precedent  in  Bacon  v.  York  County,  26  Me.  4Qi.)' 
To  the  Honorable  Justices  of  the  Supreme  Judicial  Court  now  holden 
at  Portland  within  and  for  the  county  of  Cumberland. 
Francis  Bacon  of  Buxton,  in  the  county  of  York,  Esquire,  respect- 
fully represents  that  on  the  sixteenth  day  of  November  last  past,  the 
qualified  electors  of  the  county  of  York  (which  said  county  consti- 
tuted a  registry  district)  gave  in  their  votes  at  the  several  town  and 
plantation  meetings,  holden  on  that  day  in  pursuance  of  the  warrants 
of  the  county  commissioners,  for  the  choice  and  election  of  a  register 

1.  The  matter  to  be  supplied  within  dence,  and  from  that  decide  that  one  of 

[  ]  will  not  be  found  in  the  reported  case,  the  town  meetings  was  illegally  called. 

2«  It  was  held  in  this  case  that  the  and  for  that  cause  reject  the  votes  of 

county  commissioners  had  no  power  to  such  town,  and  it  was  ordered  that  the 

go  beyond  the  returns  of  the  selectmen  peremptory  writ  issue  as  prayed  for. 

and  town  clerks  and  receive  other  evi-  See,  generally,  supra,  note  i,  p.  771. 
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of  deeds  for  said  county  and  registry  district;  that  prior  to  the 
twenty-ninth  day  of  December  last  past  the  clerk  of  the  respective 
towns  and  plantations  in  said  county,  caused  to  be  delivered  into  the 
office  of  the  clerk  of  the  county  commissioners,  fair  copies  of  the  lists 
'of  the  votes  aforesaid,  attested  by  the  selectmen  and  clerks  of  said 
towns,  and  by  the  assessors  and  clerks  of  said  plantations,  and  duly 
sealed  up  in  open  town  or  plantation  meeting,  to  be  by  the  said  com- 
missioners opened  and  compared  with  the  like  returns  from  the 
several  towns  and  plantations  in  said  county;  on  the  said  twenty-ninth 
day  of  December^  last  past^  the  county  commissioners  aforesaid  for 
said  county  of  York,  which  said  county  commissioners  were,  and  now 
are,  Moses  Swett,  John  Bailey  and  Timothy  Shaw,  Jr.,  assembled  at 
Alfred,  in  said  county,  to  open  and  compare  the  said  returns  of  the 
lists  of  votes,  given  in  as  aforesaid  in  the  several  towns  and  planta- 
tions in  said  county;  and  that  they  did  proceed  to  open  and  compare 
said  returns  as  aforesaid. 

And  your  petitioner  further  represents  that  by  the  returns  of  the 
lists  of  votes  aforesaid,  duly  signed,  attested,  sealed  up  and  returned 
as  aforesaid,  it  then  and  there  appeared,  that  your  petitioner  had 
received  a  majority  of  the  votes,  so  given  in  by  the  electors  afore- 
said, for  a  person  to  fill  the  office  of  register  of  deeds  for  said  county, 
and  was  then  and  there  entitled  to  be  declared  register  of  deeds  of 
said  county  and  then  and  there  personally  appeared  before  the  said 
commissioners,  and  requested  and  demanded  of  the  said  commis- 
sioners to  be  declared  register  of  deeds  of  said  county,  and  then  and 
there  offered  and  was  ready  to  file  the  bond  and  take  the  oath 
required  by  law  of  the  register  of  deeds. 

Yet  the  said  commissioners,  unmindful  of  their  duty  in  this  behalf, 
and  of  the  requirements  of  the  statute  in  such  case  provided,  and 
disregarding  the  rights  of  your  petitioner,  wholly  refused  and  neg- 
lected to  declare  your  petitioner  register  of  deeds  as  aforesaid,  and 
still  refuse  and  neglect  so  to  do,  and  did  decide  and  declare  that  no 
person  had  a  majority  of  the  votes  so  returned  as  aforesaid,  and  that 
there  was  no  election  of  any  person  to  the  said  office. 

By  reason  of  which  acts,  doings  and  omission,  your  petitioner  is 
greatly  grieved;  and  is  wrongfully  deprived  and  kept  out  of  said 
office  and  the  emoluments  thereof. 

Wherefore  he  prays  this  honorable  Court  that  a  rule  of  this  Court 
may  issue  to  the  said  county  commissioners  of  the  county  of  York, 
commanding  them  to  appear  before  this  honorable  Court  and  show 
cause,  if  any  they  have,  why  the  said  county  commissioners  refuse 
and  neglected  to  declare  your  petitioner  register  of  deeds  as  afore- 
said, and  why  a  writ  of  mandamus  should  not  issue  from  this  Court 
commanding  the  said  commissioners  to  declare  him  register  as 
aforesaid. 

Francis  Bacon. 
Cumberland,  ss.     Portland,  January  1,  a,  d.  \ZJfl. 

Personally  appeared  Francis  Bacon,  above  named,  and  made  oath 
that  the  foregoing  petition  was  true,  according  to  his  best  knowledge 
and  belief,  before  me, 

G.  F.  Shepley,  Justice  Peace. 
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(3)  To  Levy  Tax.i 

Form  No.  13457. 
(Precedent  in  Klein  v.  Smith  County,  54  Miss.  255.)' 

[To  the  Honorable  the  Circuit  Court  of  Smith  County,  Mississippi: 
Your  petitioner,  John  A.  Klein,  respectfully  represents:]^ 

1.  That  he  is  the  holder  and  owner  of  a  certain  warrant  upon  the 
county  treasurer  of  Smith  county,  in  the  words  and  figures  following: 
"No.  .?6^.]  S>tdit&  oi Mis lissippi.  \^00. 

Smith  County. 
By  the  Board  of  Police: 

Pay  to  /.  G.  Blackwell,  agent,  or  order,  the  sum  of  five  hundred 
dollars,  on  the  first  day  oi  January,  \W2,  allowed  by  the  board  of 
police  of  said  county,  at  the  February  Special!! trva,  1S6I,  thereof,  for 
the  purchase  of  corn  for  Smith  County.  Payable  out  of  the  special 
fund  levied  for  that  purpose,  bearing  ten  per  cent,  interest  from 
maturity. 

Aud  for  so  doing,  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  of  office  the  twenty-second  day  of 
February,  a.  d.  i8^i. 

(seal)  F.  Spencer, 

Clerk  oi  Probate  Court  and  Board  of  Police. 

To  the  County  Treasurer." 

Indorsed:  '■'■J.  G.  Blackwell,  Agent." 

2.  That  said  order  was  issued  in  pursuance  of  an  order  of  the  board 
of  police  of  said  county,  duly  made  and  entered,  upon  the  allowance 
of  a  legal  claim  against  said  county,  presented  to  and  adjudicated  by 
said  board,  and  that  it  constitutes  a  valid  and  binding  judgment 
against  said  county  of  Smith. 

3.  That  on  the  first  Monday  in  July,  iS76,  he  presented  said  war- 
rant to  the  county  treasurer,  and  requested  payment  of  the  same, 
and  was  informed  both  by  said  treasurer  and  the  president  of  the 
board  of  supervisors  of  said  county,  the  said  board  being  then  in 
session,  that  there  was  no  money  in  the  treasury  to  pay  the  same. 

4.  That  he  demanded  of  said  board  of  supervisors  to  make  a  levy 
of  a  tax  sufficient  to  pay  the  same,  said  board  being  then  in  session 
for  the  purpose  of  levying  a  tax  for  the  year  iS76;  that  they  took  the 
matter  into  consideration,  and  that  they  refused,  failed  and  neg- 
lected to  levy  any  tax  or  to  make  any  provision  for  the  payment  of 
said  warrant. 

5.  That  he  is  interested  in  the  performance  of  the  duty  so  requested 
of  said  board,  and  that  he  will  be  damaged  by  reason  of  their  not, 
performing  the  same. 

1.  Tax  to  Pay  Judgment.  —  In  pro-  forth  the  petitioner's  claim  with  sufB- 
ceedings  for  mandamus  to  have  a  tax  cient  precision  and  fullness,  and  a  judg- 
levied  to  pay  a  judgment  against  a  ment  of  the  circuit  court  dismissing 
county,  the  petition  need  not  allege  the  the  petition  was  reversed  and  the  cause 
nature  of  the  claim  on  which  the  judg-  remanded. 

ment   was    rendered.      People  r.    Rio        See,  generally,  supra,  note  i,  p.  771. 
Grande  County,  7  Colo.  App.  229.  3.  The  matter   enclosed   by   [  ]   will 

2.  It  was  held  that  this   petition    set     not  be  found  in  the  reported  case. 
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[Wherefore  your  petitioner  prays  that  a  peremptory  writ  of  man- 
damus issue  against  {^naming  mejnbers)  constituting  said  board  of  super- 
visors of  Smith  county,  commanding  them  at  their  'regular  meeting 
on  the.  first  Monday  in  July,  i877,  to  make  a  levy  of  a  tax  sufficient 
to  pay  said  warrant. 

(Sigfiature  and  verification.')]^ 

(4)  To  Recanvass  Election  Returns. 
Form  No.  13458.* 

The  State  of  Alabama.,  )  Circuit  Court, 

Shelby  County.  \  Shelby  County. 

To  the  Hon.  Le  Roy  F.  Box,  Judge  of  said  Court : 

Your  relator  respectfully  showeth  unto  your  honor  that  on  the 
second  day  of  August,  \W2,  an  election  was  held  in  the  county  of 
Shelby  and  state  of  Alabama,  as  is  required  by  law  for  the  election  of 
the  various  state  and  county  officers. 

(2)  That  at  said  election  your  relator  was  a  candidate^  for  the 
office  of  sheriff  of  said  county,  as  were  also^.  W.  Nelson  Siwd  fames 
H.  Page. 

(3)  That  relator  was  at  and  for  some  years  prior  to  the  time  of 
said  election,  and  subsequently  to  this  time,  a  qualified  elector  of 
said  county. 

(4)  That  at  said  election  your  relator,  said  Page,  and  Nelson  were 
voted  for  by  the  qualified  electors  of  said  county  for  the  office  of 
sheriff  of  said  county.  That  the  respective  boards  of  inspectors  at 
the  various  polling-places  in  said  county  discharged  their  respective 
duties  in  all  respects  as  is  required  by  law,  having  been  duly 
appointed  to  act  as  such  inspectors. 

(5)  That  the  statement  of  votes  and  the  poll-lists  delivered  to  the 
respective  returning  officers  of  said  county  by  the  said  inspectors 
were  duly  delivered  to  the  returning  officer  of  said  county. 

(6)  That  on  Saturday  next  after  said  election,  at  the  hour  of  twelve, 
meridian,  the  returning  officer  of  the  county,  viz.,  W.  R.  Corter,  fail- 
ing to  attend  at  said  hour,  /.  T.  Slaughter,  a  respectable  freeholder 
or  householder  of  the  county,  and  R.  W.  Cobb,  probate  judge  of  said 
county,  and  W.  B.  Browne,  a  respectable  freeholder  or  householder 

1.  The  matter  enclosed  by  and  to  be  and  declared  each  candidate  received, 
supplied  within  [  ]  will  not  be  found  nor  to  whom  they  accorded  the  largest 
in  the  reported  case.  vote,  nor  whom  they  declared  elected. 

2.  This  form  is  based  on  the  facts  in  The  only  complaint  was  that  they  in- 
the  case  of  State  ».  Cobb,  108  Ala.  9,  in  correctly  canvassed  the  returns  from 
which  case,  however,  the  petition  was  precinct  No.  7.  Whether  or  not  the 
held  fatally  defective  because  it  showed  error  affected  relator's  election  did  not 
that,  according  to  the  returns  sent  up"  appear.  So  far  as  the  petition  showed, 
from  the  election  precincts,  the  relator  the  error  might  have  been  in  his 
was  elected  sheriff,  but  contained  noal-  favor. 

legation,  direct  or  indirect,  that  the  3.  Personal  Interest  of  Belator.  —  The 
board  of  supervisors  did  not  ascertain  petition  must  show  that  the  relators 
and  declare  that  he  was  so  elected,  and  have  a  personal  interest  in  the  result 
because  there  was  nothing  to  show  what  of  such  canvass.  State  v.  Barber,  4 
number  of  votes  the  board  ascertained     Wyoming  56. 
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of  said  county,  who  supplied  the  place  of  W.  R.  A.  Milner,  clerk  of 
the  Circuit  Court  of  said  county,  the  said  Milner  having  been  inter- 
ested by  reason  of  having  been  a  candidate  at  said  election,  did 
assemble  at  the  court-house  in  said  county,  and  then  did  make  a  true 
and  correct  statement  of  the  returns  of  the  votes  from  the  several 
precincts  of  said  county,  except  as  to  precinct  No.  7  of  said  county, 
and  known  as  "  Camp  Branch  Beat"  from  which  an  incorrect  state- 
ment was  made,  ^hat  the  returns  from  the  following  precincts  in 
said  county,  viz.,  precincts  i,  2,  3,  4,  5,  6,  8,  9,  10,  11,  12,  13,  IJ^,  16, 
showed  that  relator  received  1,225  votes.  The  said  Nelson  received 
at  said  precincts  i,^^J  votes,  and  said  jPag-^  received  at  said  precincts 
910  votes,  as  was  shown  by  the  said  returns  made  by  said  inspectors, 
and  which  said  returns  were  duly  canvassed  by  the  said  board  of  super- 
visors. That  the  returns  from  precinct  No.  7  of  said  county,  as 
made  by  the  inspectors  of  said  precinct,  showed  upon  their  face  that 
your  relator  received  158  votes  for  said  office,  and  that  said  H.  W. 
Nelson  received  7^  votes  at  said  precinct  for  said  office,  and  that  said 
Page  received  2Q  votes  for  said  office,  at  said  precinct.  That  the 
said  returns  from  all  of  said  precincts,  including  said  precinct  No.  7, 
show  upon  their  face  that  your  relator  received  1,383  votes  for  said 
office  at  said  election,  and  that  said  H.  IV.  Nelson  received  1,318 
votes  for  said  office  at  said  election,  and  said  Page  received  9i6 
votes  at  said  election  for  said  office,  and  that  relator  was  duly  elected 
to  said  office  of  sheriff  of  said  county.  That  said  board  of  super- 
visors, wholly  neglecting  their  duty  as  such  board  of  supervisors, 
failed  and  refused,  and  have  still  failed  and  refused,  to  canvass 
correctly  the  returns  from  said  precinct  No.  7,  and  did  fail  and 
refuse  and  have  still  failed  and  refused,  to  make  a  correct 
statement  from  all  of  the  said  returns,  but  on  the  contrary 
have  ascertained  and  declared  that  said  H.  W.  Nelson  received 
158  votes  for  said  office  in  said  precinct  No.  7  of  said  county, 
that  said  Page  received  26  votes  for  said  office  at  said  precinct,  and 
that  your  relator  received  IJ^.  votes  at  said  precinct  for  said  office, 
and  have  ascertained  and  declared  that  of  all  the  votes  cast  for  said 
office  in  all  the  precincts  of  said  county  your  relator  received  1,299 
votes,  the  said  H.  W.  Nelson  received  l,JfiS  votes  and  the  said  Page 
910  votes,  and  have  made  their  certificate  of  the  result  of  said  elec- 
tion and  declaring  said  H.  W.  Nelson  elected  to  said  office  of  sheriff 
of  Shelby  county,  and  have  filed  the  same  with  the  judge  of  probate 
of  said  county. 

The  premises  considei"ed,  your  relator  prays  that  your  honor  will 
grant  a  writ  of  mandamus  directed  to  said  IV.  P.  Cobb,  JV.  B.  Broivne 
and  J.  T.  Slaughter,  as  said  board  of  supervisors,  commanding  them 
to  reassemble  at  the  court-house  in  said  county,  and  as  a  board  of 
supervisors  make  a  correct  canvass  of  the  returns  from  said  precinct 
No.  7,  and  then  to  make  a  correct  statement  from  all  the  returns  of 
said  precincts  in  said  county,  and  to  make  in  writing  a  public  decla- 
ration of  the  result,  showing  the  election  of  relator  to  said  office  of 
sheriff  to  fill  the  office  of  sheriff  of  said  county,  and  to  make  and  file 
a  certificate  of  the  result  of  said  election  as  to  relator,  said  Nelson, 
and  Page,  as  required  by  section   1646  of  Code  of  Alabama,  and  to 
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grant  such  other  and  further  relief  as  may  seem  just  and  proper; 
and  as  in  duty  bound  he  will  ever  pray,  etc. 
{Signature  and  jurat  as  in  Forin  No.  810.) 

(5)  To  Receive  and  Act  on  Petition, 

Form  No.  13459. 

(Precedent  in  Pelham  v.  Finney  County,  36  Kan.  lOI.)* 

[In  the  Supreme  Court  of  the  State  of  Kansas. 
T.   W.  Pelham^  James  N.  Mount  and^ 
Oren  Clark^  plaintiffs, 
against 
B.  F.  Smith,  G.  IV.   Wight  and  J.  H.  )►  Petition.  ]3 

Waterman,    constituting    The    Board 

of  Commissioners  of  Finney  County, 

Kansas,  defendants. 

Now  come  the  plaintiffs,  T.  W.  Pelham,  James  N.  Mount,  and 
Oren  Clark,"^  and  show  to  the  court  and  aver  that  on  the  Jfth  day  of 
October,  i2>86,  said  defendants,  B.  F.  Smith,  G.  W.  Wight  diXid.  J .  H. 
Waterman,  were  the  duly  elected,  commissioned,  qualified  and  acting 
members  of  and  constituting  the  board  of  county  commissioners  of 
Finney  county,  Kansas,  and  that  said  board  was  then  and  there  in 
Garden  City,  in  said  county  and  state,  in  session  at  its  regular  October 
meeting;  that  then  and  there  on  said  day  there  was  presented  to  said 
board  of  county  commissioners  a  petition  signed  by  a  majority  of  the 
electors  of  the  unincorporated  town  or  village  of  Leoti  City,  in  Wichita 
county,  state  of  Kansas,  setting  forth  the  metes  and  bounds  of  their 
town,  village  and  commons,  and  stating  that  the  number  of  the 
inhabitants  of  said  town  and  village  was  three  hundred  and  fifty,  and 
praying  that  said  town  or  village  be  incorporated  as  a  city  of  the  third 
class;  with  said  petition,  filing  and  presenting  to  said  board  the  duly 
verified  affidavit  of  y.  A  Ward,  one  of  the  publishers  of  the.  Leoti 
Lance,  a  weekly  newspaper  published  and  printed  at  Leoti  City  afore- 
said, that  said  petition  had  been  published  in  said  newspaper  at  least 
once  in  each  week  for  three  consecutive  weeks,  to  wit,  on  September 
16,  1S86,  September  23,  1886,  and  September  30,  1S86;  that  said  board 
of  county  commissioners  was  satisfied  on  all  points  and  requirements 
as  set  forth  in  sections  i  and  2,  chap.  LXVI,  Laws  of  Kansas,  1886, 
but  that  said  board  of  county  commissioners  wrongfully  and  without 
right  refused  to  receive  and  act  upon  said  petition  and  to  grant  the 
prayer  thereof,  on  the  sole  ground  that  Wichita  county,  an  unorgan- 
ized county  of  the  state  of  Kansas,  was  not  attached  to  Finney  county 
for  judicial  purposes. 

Plaintiffs  further  aver  that  at  the  regular  y^/y  session,  i855,  of  said 
board,  said  county  of  Wichita  was  organized  as  a  municipal  township 
of  Finney  county;  that  Finney  county  for  the  two  years  last  past, 

1.  In  this  case  a  peremptory  writ  of  tiffs  are  omitted  from  the  reported 
mandamus  was  issued  as  prayed  for.        case. 

See,  generally,  supra,  note  i,  p.  771.         3.  The  matter  enclosed  by  [  ]    will 

2.  The  names  of  twenty  other  plain-     not  be  found  in  the  reported  case. 
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(said  county  being  situated  within  the  sixteenth  judicial  district  of  the 
state)  was  the  only  organized  county  adjoining  Wichita  county,  and 
was  such  at  and  during  the  last  session  of  the  legislature  of  the  state 
of  Kansas;  that  said  sixteenth  judicial  district  was  the  most  con- 
venient judicial  district  to  Wichita  county;  that  Wichita  county  has 
been  and  is  attached  to  Finney  county  for  judicial  purposes,  since 
February  26,  i8^^,  and  prior  thereto;  that  it  was  the  duty  of  said 
defendants  as  such  board  to  receive  and  act  upon  said  petition,  and 
to  grant  said  petition,  and  the  performance  of  which  the  law  specially 
enjoined  on  them  as  a  duty,  by  virtue  of  their  office,  trust  and 
station. 

Wherefore,  said  plaintiffs  ask  the  court  to  grant,  issue  and  award 
a  peremptory  writ  of  mandamus  to  said  board  of  county  commis- 
sioners, compelling  and  commanding  said  board  to  receive  and  act 
upon  said  petition,  and  to  grant  the  prayer  thereof,  and  make  the 
proper  order,  declaring  said  town  or  village  of  Leoti  City  incorporated 
as  a  city  of  the  third  class,  by  the  name  and  style  of  "  The  city  of 
Leoti  City,"  and  designating  in  said  order  the  metes  and  bounds 
thereof;  also,  to  incorporate  in  said  order  an  order  ordering  the  first 
election  in  said  city  for  city  officers,  designating  the  place  where  said 
election  shall  be  held,  and  appointing  three  qualified  electors  of  said 
city  to  act  as  judges  of  said  election,  and  two  other  electors  of 
said  city  to  act  as  clerks,  and  three  other  electors  of  said  city  to  act 
as  a  board  of  canvassers  of  said  election  returns;  and  to  forthwith 
enter  said  order  at  length  on  the  journal  of  the  proceedings  of  said 
board  of  county  commissioners,  and  cause  the  same  to  be  published 
once  in  some  newspaper  printed  in  said  city,  at  least  one  week  before 
said  city  election;  and  for  all  other  and  proper  relief. 

{(^Signature  and  verification  as  in  Form  No.  5Pi7.)]^ 

(6)  To  Sign  Bill  of  Exceptions. 

Form  No.  13460. 
(Precedent  in  Alderson  v.  Kanawha  County,  31  W.  Va.  634.)' 

To  the  Honorable  Judges  of  the  Supreme  Court  of  Appeals  of  West 
Virginia. 
Your  petitioner,  John  D.  Alderson,  respectfully  states  that  at  the 
general  election  held  throughout  the  State  of  West  Virginia  on  the 
6th  day  of  November,  1888,  he  was  the  candidate  and  nominee  of  that 
political  organization  known  as  the  '■^Democratic  Party"  iox  repre- 
sentative in  the  congress  of  the  United  States  for  the  Third  con- 
gressional district  of  the  State  of  West  Virginia,  and  was  voted  for 
at  said  election   for   said  office  in  every  county  in  said  Third  con- 

1.  The  matter  to  be  supplied  within  by  a  candidate,  and  in  such  a  case  the 
[  ]  will  not  be  found  in  the  reported  court  wherein*  the  petition  for  man- 
case,  damus   is    filed    may   issue    an   order 

2.  It  was  held  in  this  case  that  man-  inhibiting  the  adjournment  or  certi- 
damus  lies  to  compel  the  county  fying  result  of  election,  to  the  end 
commissioners,  sitting  as  a  board  of  that  a  peremptory  mandamus  may  be 
canvassers,  to  sign  a  bill  of  exceptions  effective. 

to  their  ruling  when  such  is  requested        See,  generally,  supra,  note  i,  p.  771. 
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gressional  district;  that  said  7'>^/r//congressiortal  district  is  composed 
of  sixteen  counties,  of  which  the  county  of  Kanawha  is  one;  that, 
pursuant  to  law,  John  S.  Cunningham,  W.  B.  Calderwood,  and  S.  S. 
Staunton,  the  commissioners  of  the  County  Court  of  said  Kanawha 
county,  met  in  special  session  on  the  12th  day  of  Nai^ember,  iS88,  — 
that  being  the  ^/th  day  after  the  said  election,  Sunday  excepted, — 
for  the   purpose  of  ascertaining  the   result  of  said   election   in  said 

county.     And  thereafter,  to  wit,  on  the day  oi  November,  iS88, 

your  petitioner  demanded  of  the  commissioners  of  said  county  a 
recount  of  the  ballots  in  said  county  for  representative  in  congress, 
as  aforesaid.  That  during  the  progress  of  said  recount  certain 
actions  and  rulings  were  had  and  made  by  said  commissioners,  which 
were  then  and  there  excepted  to  and  objected  to  by  your  petitioner, 
and  it  then  and  there  became  and  was  necessary  for  your  petitioner 
to  have  settled  and  signed  by  said  commissioners  a  bill  of  exceptions, 
setting  forth  the  rulings  and  actions  excepted  to  and  objected  to  by 
your  petitioner  as  aforesaid,  which  said  rulings  and  actions  are 
specially  set  forth  in  the  paper  writing,  in  the  form  of  a  bill  of  excep- 
tions hereto  attached,  and  marked  "Exhibit  A,"  and  made  apart  of 
this  petition.  The  said  paper  "  Exhibit  ^  "  was  presented  to  said 
commissioners  in  special  session,  as  aforesaid,  and  they  were  then  and 
there  required  and  requested  by  your  petitioner  to  settle  and  sign 
said  bill  of  exceptions,  which  the  said  commissioners  then  and  there 
declined  and  refused  to  do;  and  said  commissioners,  though  requested 
by  your  petitioner,  further  then  and  there  refused  and  declined  to 
give  your  petitioner  any  bill  of  exceptions  whatsoever  setting  forth 
any  of  their  said  actions  and  rulings  excepted  to  and  objected  to  by 
your  petitioner;  and  declined  to  make  in  any  way  whatever  a  record 
of  their  proceedings,  or  any  of  their  proceedings,  in  such  special 
session  as  aforesaid.  That  when  said  "  Exhibit  A  "  was  presented 
to  said  commissioners,  assembled  in  special  session  as  aforesaid,  your 
petitioner  i-nformed  said  commissioners  that  he  intended  to  review 
their  proceedings  by  writ  of  certiorari  in  the  Circuit  Court  of 
Kanawha  county,  and  requested  said  commissioners  that  they  would 
consent  not  to  finally  adjourn,  or  certify  the  result  of  said  vote  to 
the  governor  and  secretary  of  state,  until  your  petitioner  could  pre- 
pare a  bill  of  exceptions  setting  forth  their  actions  in  the  premises, 
and  apply  for  a  mandamus  to  test  the  question  whether  they  were 
bound  to  settle  and  sign  the  same,  and  not  to  certify  the  result  of 
said  election  to  the  governor  and  secretary  of  state  until  your  peti- 
tioner could  obtain  from  the  Circuit  Court  of  said  county,  or  the 
judge  thereof,  a  writ  of  certiorari  to  review  their  proceedings;  but 
said  commissioners  would  not  so  consent  tiot  to  adjourn,  or  certify 
the  result  of  said  election  to  the  governor  and  secretary  of  state;  and 
your  petitioner  is  informed  and  believes,  and  so  charges,  that  it  is 
their  intention  to  adjourn,  and  certify  the  result  of  said  election  to 
the  governor  and  secretary  of  state,  as  soon  as  possible,  and  thereby 
endeavor  to  defeat  your  petitioner's  right  to  review  their  proceedings 
in  the  courts  of  this  State. 

Your  petitioner,  therefore,  prays  this  honorable  court  that  a  rule 
be  awarded  against  the  %2i^\di  John  S.  Cunningham,  W.  B.  Calderwood, 
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and  6".  6".  Staunton,  commissioners  as  aforesaid,  requiring  them  and 
each  of  them,  at  some  short  day  to  be  fixed  by  this  court,  to  be  and 
appear  before  this  court  to  show  cause,  if  any  they  can,  why  a  writ  of 
mandamus  should  not  issue,  against  them  to  settle  and  sign  the  said 
bill  of  exceptions;  and  that  in  the  meanwhile,  in  aid  of  such  mandamus 
proceedings,  this  court  will  make  an  order  restraining  the  said  com- 
missioners from  finally  adjourning  their  said  special  session,  and  from 
certifying  to  the  governor  and  secretary  of  state  the  result  of  said 
election  in  Kanawha  county.  And  as  in  duty  bound  he  will  ever 
pray,,  etc. 

[(^Signature  and  verification.  )]^ 

e.  Clerk  op  Judge  of  County  Court.' 

(1)  To  Approve  and  Receive  Bond  of  Sheriff  Elect. 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported  case. 

2.  To  Compel  Issuance  of  Liquor  License. 

— In  Prospect  Brevving  Co.  s  Petition, 
127  Pa.  St.  523,  the  petition  alleged  in 
part  as  follows,  to  wit: 

"  6.  That  the  business  plant  of  your 
petitioner,  the  said  company,  consists 
of  real  estate,  apparatus,  utensils,  and 
other  property,  of  the  value  oi%bso^ooo. 
The  annual  product  of  the  brewery  of 
your  petitioner,  the  said  company,  is 
very  considerable,  consisting  of  about 
thirty-five  thousand  four  hundred  bar- 
rels, of  which  quantity  about  twomillon 
bottles  are  bottled  for  domestic  con- 
sumption and  export,  the  same  being 
distributed  by  exportation  to  Canada, 
Mexico,  Porto  Rico.  Rio  Janeiro,  Buenos 
Ayres,  Montevideo,  and  through  the 
United  States  by  means  of  agents  in 
San  Francisco,  Cat..  Savannah,  Ga., 
Charleston,  S.  C,  Charlotte,  Raleigh,  N'.  C, 
Jacksonville,  Fla.,  Norfolk,  Richmond, 
Va.,  Baltimore,  Md.,  Camden,  Newark, 
Sea  Isle,  Atlantic  City,  N.  /.,  Boston, 
Mass.,  and  somewhat  less  than  one-third 
of  the  whole  product  is  sold  and  con- 
sumed in  ihc  city  oi  Philadelphia.  The 
said  company  employs  seventy  work- 
men and  employees,  with  an  annual 
wage-list  of  over  %;4,ooo. 

7.  Licenses  for  the  continuance  of  the 
said  business  by  your  petitioner  have 
been  regularly  obtained  by  it.  includ- 
ing the  past  year  of  1S88;  and  on  the 
fourth  day  of  February,  18^9,  your  pe- 
titioner filed  its  application  to  the  Court 
of  Quarter  Sessions  of  the  county  of 
Philadelphia  for  a  renewal  of  its  license 
for  the  year  beerinning  the  /iVj-/  day  of 
June,  liSg,  under  the  provisions  of  the 


act  of  May  24,  1887,  entitled  'An  Act 
providing  for  the  licensing  of  wholesale 
dealers  in  intoxicating  liquors.' 

S.  Upon  the  seventh,  eighth.,  and  ninth 
days  of  ATay,  \%8g,  a.  hearing  was  had 
upon  the  said  petition,  and  no  remon- 
strance or  objection,  so  far  as  is  known 
by  your  petitioners,  or  as  appears  by 
entries  and  records  of  the  said  court, 
was  presented  or  made  by  anyone  to 
the  granting  of  the  said  license.  Upon 
the  hearing  of  the  said  application 
of  the  said  Prospect  Brewing  Co.,  no  ob- 
jection to  or  remonstrance  against  the 
granting  of  its  license  having  been 
made  by  anyone,  one  of  the  judges  of 
the  said  court  asked  the  superintendent 
of  the  said  company,  one  of  its  em- 
ployees, whether  the  petitioner  sold  a 
drink  called  Ambrosia,  to  which  he  an- 
swered affirmatively.  The  said  super- 
intendent being  then  further  asked  by 
said  judge  the  component  parts  of  said 
drink,  he  at  first  hesitated  to  answer, 
saying  its  manufacture  was  a  trade 
secret,  but  stated  that  it  was  a  non- 
intoxicant,  containing  only  one  and  one- 
half  per  cent,  of  alcoholic  strength  to 
the  mass,  and  that  it  had  been  sold  in 
the  state  of  Delaware  as  such  non- 
intoxicant  under  judicial  decisions  and 
also  in  the  same  way  in  the  state  of 
New  Jersey.  To  a  further  question  from 
the  judge  whether  he  had  not  sold  it  as 
a  nonintoxicant  to  unlicensed  persons 
in  this  city,  telling  them  that  they  could 
sell  it  as  such,  he  replied  that  he  had 
never  said  so  to  anyone;  he  told  them  it 
had  been  sold  in  New  Jersey  and  Dela- 
ware, but  they  would  have  to  consult 
lawyers  before  they  could  sell  it  here. 
He  said  he  had  been  very  careful,  and 
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Form  No.  1 3  4  6 1 . 

(Precedent  in  People  v.  Fletcher,  3  111.  483.)* 

To  the  honorable  the  justices  of  the  supreme  court,  at  a  term  thereof 

begun  and  holden  at  Springfield,  on  the  second  Monday  oi  December, 

in  the  year  of  our  Lord  eighteen  hundred  a.nd  forty. 

Respectfully  represents  unto  your  honors,  Jatnes  Risk,  of  the  county 

of  Kane,  in  the  state  of  Illinois,  that  he  was  a  candidate  for  election 

to  the  office  of  sheriff  of  said  county,  at  the  general  election  holden 

in  and  for  said  county,  on  the  second  day  of  August,  Anno  Domini 

eighteen  hundred  di^idi  forty;  and  that,  at  said  election,  your  petitioner 

received  a  majority  of  all  the  votes  polled  for  sheriff  of  said  county; 

your  petitioner  receiving  six  hundred  and  forty-seven  votes  for  said 

office,   and  Leonard  Howard,   the  opposing  candidate,  receiving  six 

hundred  and  twenty-three  votes  for  said  office,  as  will  more  fully  appear 


had  declined  to  put  Ambrosia  labels  on 
beer,  when  one  man  had  asked  him  to 
do  so.  The  court  demanded  the  name 
of  the  individual,  and  he  said  it  was  one 
Fitzpatrick.  Dr.  Henry  Leffman  was 
then  called  by  the  court,  who  testified 
to  having  examined  Ambrosia  chemi- 
cally, and  corroborated  Wolters  as  to  its 
alcoholic  strength.  This  witness  said 
it  was  a  very  light  form  of  beer.  Its 
average  alcoholic  strength  was  between 
one  and  a  quarter  per  cent,  and  one  and 
three  quarters  per  cent.  The  court  ad- 
journed and  the  parties  were  told  to 
come  the  next  day,  and  on  the  next 
day  the  judges  called  Fitzpatrick,  who 
denied  that  he  had  asked  for  beer  with 
Ambrosia  labels,  and  stated  he  had 
been  told  by  the  man  in  charge  of  the 
bottling-house  that  it  was  a  soft  drink. 
Mr.  Wolters  on  being  confronted  with 
Fitzpatrick,  said  that  he  had  never  seen 
the  man  before,  to  his  knowledge,  and 
that  his  request  to  have  the  beer  served 
with  Ambrosia  labels  had  come  through 
the  bottling-house.  Mr.  Wolters  was 
then  asked  by  the  court  whether  he 
knew  a  man  named  Arthur  Cunning- 
ham. He  said  he  did.  The  court  then 
asked  whether  he,  Wolters,  had  not  told 
Cunningham  that  he  did  not  require  a 
license  to  sell  Ambrosia.  He  said  he 
had  not,  nor  had  told  anybody  so.  The 
court  then  called  Cunningham,  who  tes- 
tified that  he  had  been  deprived  of  his 
license  last  year,  and  a  few  days  after 
the  ist  day  of  fune,  i8<?(5',  the  brewing 
company's  driver  left  a  box  oi  Ambrosia 
at  his  place;  that  he  did  not  know  what 
it  was,  and  went  to  see  Mr.  Wolters 
about  it,  and  that  Mr.  Wolters  told  him 
it  was  a  soft  drink  and  anybody  could 
sell  it.      The    hearing   was   continued 


until  the  next  day,  when  Mr.  Wolters 
produced  two  witnesses,  who  testified 
that  they  were  told  by  him,  early  in 
fune,  \%88,  that  they  could  not,  he 
thought,  sell  Ambrosia  without  a  li- 
cense, and  had  better  let  it  alone  :  and 
he  also  produced  Secretary  Charles 
Wolters,  fr.,  who  was  in  charge  of  the 
bottling  establishment,  and  fohn  Lud- 
wig,  bottler  of  said  establishment,  who 
both  testified  that  they  had  never  said 
to  anyone  that  Ambrosia  could  be  sold 
without  a  license.  The  counsel  for  pe- 
titioner then  stated  to  the  court  that 
after  the  district  attorney  of  the  county 
had  told  him  that  he  believed  this  mix- 
ture, Ambrosia,  was  obnoxious  to  the 
law  as  coming  within  the  words  pro- 
hibited admixture,  he  had  advised  the 
brewing  company's  officers  not  to  per- 
mit any  person  to  purchase  Ambrosia 
who  was  not  known  to  them  to  be  a  li- 
censed dealer  or  seller,  except  to  known 
private  families  for  domestic  consump- 
tion, and  that  thereafter  none  was  sold, 
and  this  was  within  tzuelve  days  of 
fune  1st,  1^88.  No  further  or  other 
proceedings  were  therein  had  than  as 
above  mentioned. 

The  hearing  then  closed,  and  on 
Wednesday,  May  ij,  i88g,  the  court  cer- 
tified to  the  city  commissioners  their 
refusal  to  grant  a  license  to  the  Pros- 
pect Brezuing  Company,  either  as  brewer 
or  bottler,  and  no  reasons  were  given 
by  the  court  for  this  action.  An  appli- 
cation for  a  reconsideration  of  the  peti- 
tion was  made  and  refused." 

In  this  case  a  peremptory  writ  was 
awarded. 

1.  A  peremptory  writ  was  awarded  in 
this  case. 

See,  generally,  supra,  note  r,  p.  771. 
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by  the  official  certificate  of  the  secretary  of  state  of  this  state,  here- 
unto annexed,  and  made  part  thereof,  marked  (^4). 

And  your  petitioner  further  represents,  that  the  proper  certificates 
of  your  petitioner's  election  were  duly  made  out  by  the  proper  officers 
of  the  said  county  of  Kane,  and  forwarded  to  and  received  in  the 
office  of  the  secretary  of  state,  on  the.  fifteenth  day  of  said  August; 
and  thereupon,  on  the  same  day,  his  excellency  Thomas  Carlin, 
governor  of  this  state,  issued  a  commission  in  due  form  of  law,  under 
the  great  seal  of  state,  duly  commissioning  your  petitioner  as  sheriff 
of  said  county  of  Katie;  which  commission  was  thereafterwards,  on 
the  same  day,  sent  by  mail  to  Mark  W.  Fletcher,  of  Geneva,  the  county 
seat  of  the  said  county  of  Kane;  said  Fletcher  then  and  ever  since 
being  clerk  of  the  circuit  court  in  and  for  said  county.  The  fact  of 
issuing  and  forwarding  of  said  commission  will  more  fully  appear  by 
reference  to  the  document  hereinbefore  referred  to,  marked  (^). 

And  your  petitioner  further  shows,  that  the  said  commission  was 
duly  received  by  the  said  Fletcher,  clerk  as  aforesaid,  on  or  before 
the  first  day  of  September,  a.  d.  i2,jf.0,  and  the  said  Fletcher,  as  clerk 
as  aforesaid,  on  said  first  day  of  September,  made  out  and  caused  to 
be  delivered  to  your  petitioner,  a  notice  in  writing,  notifying  your 
petitioner,  that  the  commission  aforesaid  was  received  by  the  said 
Fletcher,  clerk  as  aforesaid,  which  written  notice  is  hereunto  annexed, 
and  made  part  thereof,  marked  (^). 

And  your  petitioner  further  represents,  that  a  term  of  the  circuit 
was  begun  and  holden  at  Geneva  aforesaid,  in  and  for  the  said  county 

of  Kane,  on  the =■  Monday  of  said  September,  which  was  within 

thirty  days  after  the  date  and  delivery  of  said  notice,  and  which  was 
the  first  term  of  the  said  court  in  said  county  after  the  date  and 
delivery  of  said  notice.  And  your  petitioner  at  said  term  presented 
to  the  Honorable  Thomas  Ford,  judge  of  the  ninth  judicial  circuit,  and 
then  the  presiding  judge  of  the  circuit  court  in  said  county,  in  open 
court,  a  bond  duly  signed  and  sealed  by  your  petitioner,  and  by  good 
and  sufficient  sureties,  in  the  penal  sum,  and  upon  the  conditions 
required  by  law,  of  sheriffs  elect  to  make  and  enter  into,  before  taking 
the  oaths  and  entering  upon  the  performance  of  the  duties  of  sheriffs 
in  this  state;  which  bond  was  duly  approved  by  said  presiding  judge, 
in  open  court,  during  the  said  term  of  the  said  court,  which  will  more 
fully  appear  by  the  said  bond,  and  the  certificate  of  the  said  judge 
thereto  attached,  and  which  is  herewith  exhibited,  marked  (C). 

And  your  petitioner  further  represents,  that  afterwards,  to  wit,  on 
the  sixteenth  day  of  September  aforesaid,  on  the  day  of,  but  after,  the 
adjournment  of  the  court,  your  petitioner  called  upon  the  said  Mark 
W.  Fletcher,  clerk  as  aforesaid,  at  his  office  in  said  Geneva,  and  then 
and  there  tendered  to  him,  the  said  Fletcher,  clerk  as  aforesaid,  the 
bond  aforesaid,  with  the  certificate  of  the  said  judge  thereto  appended, 
and  then  and  there  requested  him,  as  such  clerk,  to  administer  to 
your  petitioner  the  oaths  of  office,  as  such  sheriff,  as  required  by  law 
in  such  cases;  and  to  receive  such  bond  and  file  the  same;  and  to 
deliver  to  your  petitioner  the  commission  aforesaid.  And  on  the 
nineteenth  day  of  said  September,  your  petitioner  again  called  upon  the 
said  Fletcher,  clerk  as  aforesaid,  at  the  place  aforesaid,  and  again 
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tendered  him  the  said  bond;  requested  him  to  receive  and  file  the 
same,  and  administer  the  oaths  of  office  to  your  petitioner,  and  deliver 
the  commission  as  aforesaid  to  your  petitioner;  but  the  said  Fletcher 
both  on  the  said  sixteenth  and  on  the  said  nineteenth  day  of  September, 
wholly  refused  to  receive  and  file  the  said  bond,  to  administer  the 
said  oaths  of  office,  or  deliver  to  your  petitioner  the  commission  afore- 
said. By  reason  of  all  which  your  petitioner  is  prevented  from  enter- 
ing upon  the  performance  of  the  duties  of  sheriff  of  said  county,  and 
is  kept  out  of  said  office,  to  which  he  is  justly  and  legally  entitled. 

Wherefore  your  petitioner  prays  your  honors  to  grant  a  writ  of 
mandamus  under  the  seal  of  this  court,  directed  to  the  said  Mark  W. 
Fletcher,  clerk  as  aforesaid,  commanding  him  forthwith  to  receive  and 
file  the  said  bond  in  his  office,  to  administer  to  your  petitioner  the 
oaths  of  office,  in  such  cases  required  by  law,  to  deliver  to  your  peti- 
tioner the  commission  aforesaid,  and  to  do  and  perform  all  such  acts 
and  things  in  the  premises  as  the  law  requires,  and  for  such  other 
and  further  relief  as  to  your  honors  may  seem  meet,  and  to  justice  and 
right  may  appertain.     And  as  in  duty  bound  will  ever  pray,  etc. 

James  Risk, 
By  his  Att'y,  Onslow  Peters. 

{{Verification  as  in  Form  No.  IS^eO.^Y 

Form  No.  13462. 

(Precedent  in  State  v.  Lafayette  County  Court,  41  Mo.  545.)' 

[In  the  Supreme  Court  of  Missouri. 
In  the  Matter  of  Thomas  Adamson,  )  p^^j^j^^  ^^^  Mandamus. 

F,x  parte.  \ 

To  the  Honorable  Judges  of  said  Court. ]^ 

The  petition  of  Thomas  Adamson,  the  plaintiff,  respectfully  repre- 
sents, that  at  a  general  election  held  in  the  county  of  Lafayette,  in  the 
State  of  Missouri,  on  the  6th  day  of  November,  A.  D.  1866,  he  was 
regularly  and  legally  elected  and  chosen  sheriff  of  the  said  county  of 
Lafayette,  having  received  a  majority  of  all  the  legal  votes  cast  for 
candidates  for  that  office;  that  a  certificate  of  election  was  issued  to 
him,  that  afterwards,  to- wit,  on  the  3d  day  oi  January,  i867,  the 
Governor  of  said  State  issued  and  delivered  to  him  a  commission, 
dated  the  day  and  year  last  aforesaid,  under  the  great  seal  of  the 
State,  with  the  attestation  of  the  Secretary  of  State,  whereby  plaintiff 
was  commissioned  sheriff  within  and  for  the  county  aforesaid  for  the 
term  of  two  years. 

Plaintiff  further  states  that  in  due  time  before  his  said  election  he 
took,  subscribed  and  filed  his  oath  of  loyalty  as  required  by  law,  and 
after  his  election,  upon  the  receipt  of  said  commission,  took,  sub- 
scribed and  endorsed  on  said  commission  the  oath  of  office  prescribed 

1.  The  matter  enclosed  by  and  to  be  justices  composing  the  county  court  of 
supplied  within  [  ]  will  not  be  found  Lafayette  county  to  accept  and  approve 
in  the  reported  case.  the  bond  tendered  to  said  justices  by 

2.  A  demurrer  to  this   petition  was  defendant  as  ex-officio  collector  of  the 
overruled,  and  it  was  ordered   that   a  revenue  of  said  county, 
peremptory  writ  of  mandamus   be  is-  See,    generally,    supra,    note    i,    p. 
sued  commanding  and   requiring   the  771. 
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by  law,  and  filed  in  the  clerk's  office  of  said  County  Court,  the  same 
not  then  being  in  session,  a  good  and  sufficient  bond  with  sureties  as 
€x  officio  collector  of  said  county,  which  said  bond  was  approved  by 
the  justices  who  then  composed  said  County  Court  and  by  the  clerk 
thereof  in  vacation. 

Plaintiff  further  states,  that,  since  the  receipt  of  said  commission 
and  approval  of  his  bond  as  aforesaid,  he  acted  as  and  discharged 
the  duties  of  sheriff  and  collector  of  said  county  until  about  July  9, 
i867,  as  hereinafter  set  out. 

Plaintiff  further  states  that  at  a  term  of  said  County  Court,  which 
was  then  and  is  now  composed  oi  Jesse  Schofield,  N.  W.  Sitton,  and 
William  L.  Thomas^  justices  thereof,  began  and  held  within  and  for 
the  county  aforesaid  on  the  6th  day  of  May,  a.  d.  i867,  and  on  the 
IJ^th  day  of  said  term,  being  the  2Jfth  day  of  May,  xS67,  the  following 
proceedings  were  had  and  order  made  by  said  court,  to-wit: 

"  Whereas,  it  appears  to  the  court  here  that  the  State  and  county 
revenue  oi  Lafayette  county  for  the  year  i867  will  amount  to  the  sum 
of  about  eighty-five  thousand  dollars,  and  it  further  appearing  to  the 
court  here  that  Thomas  Adamson,  who  now  assumes  to  act  as  sheriff 
of  the  said  county  of  Lafayette  by  virtue  of  a  commission  issued  by 
the  Governor  of  the  State  of  Missouri,  has  failed  to  execute  a  bond 
as  collector  of  the  revenue  as  by  law  the  sheriff  is  required  to  do,  it 
is  by  the  court  ordered  that  said  Thomas  Adamson  be  notified  that  he 
is  required  to  execute  a  bond  as  collector  of  the  revenue  of  said 
county  in  the  penal  sum  of  one  hundred  and  seventy  thousand  dollars, 
with  good  and  sufficient  security,  conditioned  as  the  law  requires; 
and  that  he  be  required  to  exhibit  and  produce  such  bond  to  this 
court  for  its  action  thereon  within  ten  days  after  he  shall  be  served 
with  a  copy  of  this  order..  And  it  is  further  ordered  that  a  copy  of 
this  order  be  served  on  the  said  Thomas  Adamson  forthwith,  and  that 
a  copy  of  the  adjourning  order  of  this  court,  when  made,  be  also 
served  upon  said  Thomas  Adamson  immediately  after  the  adjournment 
of  said  court." 

Plaintiff  further  states  that  on  the  25th  day  of  May,  iS67,  said 
court  adjourned  to  the  3d  day  of  fune,  i&67,  and  that  copies  of  the 
foregoing  order  and  of  the  order  of  adjournment  were  served  upon 
him. 

Plaintiff  further  states  that  on  the  3d  day  oi  June,  a.  d.  i867,  he 
appeared  before  said  court,  then  in  open  session,  and  produced, 
exhibited  and  offered  for  approval  his  bond  as  collector  of  the  reve- 
nue aforesaid,  with  good  and  sufficient  sureties,  in  the  penal  sum  of 
one  hundred  and  seventy  thousand  dollars,  and  conditioned  as  required 
by  law,  which  said  bond  plaintiff  now  exhibits  to  this  honorable  court. 

plaintiff  further  states,  that,  anticipating  unfair  and  unjust  action 
on  the  part  of  said  court,  the  judges  whereof  are  personally  and 
politically  hostile  to  him,  he  took  extraordinary  pains  in  procuring 
sureties.  He  alleges  that  thirty-five  well  known  and  responsible 
citizens  of  Lafayette  county,  who  are  owners  of  real  estate  situate 
therein,  became  his  sureties  in  said  bond,  and  as  such  executed  the 
same,  he  having  first  executed  it  as  principal;  and  he  further  alleges 
and  offers  to  prove  to  this  honorable  court,  that  the  said  sureties 
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are  owners  of  real  estate  in  said  county  of  the  value  of  at  least  three 
hundred  thousand  dollars,  subject  to  execution,  over  and  above  their 
debts  and  liabilities.  He  avers  also  that  this  fact  was  and  is  well 
known  to  the  justices  of  said  County  Court. 

But  plaintiff  further  states,  that,  notwithstanding  the  premises, 
the  said  court,  actuated  by  mahce  and  by  a  determination  to  deprive 
him  of  his  said  office  through  a  corrupt,  arbitrary  and  illegal  use  of 
the  forms  of  law,  rejected  and  refused  to  accept  said  bond,  and  also 
refused  to  allow  plaintiff  to  prove  the  sufficiency  and  responsibility 
of  his  sureties. 

The  plaintiff  further  states  that  on  the  6th  day  oi  June,  a.  d.  i867, 
said  County  Court,  in  order  to  carry  out  its  malicious,  arbitrary,  cor- 
rupt and  illegal  intention  and  determination,  made  and  adopted  an 
order  as  follows,  viz :  "  It  appearing  to  the  court  that  Thomas  Adam- 
son  has  failed  to  execute  bond  as  collector  as  required  by  law,  and  it 
further  appearing  that  the  time  fixed  by  the  statute  for  the  execu- 
tion of  such  bond  has  expired,  and  that  more  than  ten  days  has 
elapsed  since  said  Adamson  has  been  notified  and  required  by  the 
court  to  execute  said  bond  conditioned  according  to  law,  and  said 
Adamson  having  failed  to  execute  his  bond  as  collector,  said  office 
has  become  and  is  in  law  vacant,  and  the  court  finds  that  the  office 
of  sheriff  and  collector  for  the  county  of  Lafayette  is  by  operation  of 
law  vacant  in  consequence  of  said  Thomas  Adamson  iailing  to  execute 
his  bond  as  collector  of  said  county  within  the  time  and  in  the  man- 
ner required  by  the  statute  in  such  cases  made  and  provided;  and 
it  is  further  ordered  that  the  coroner  of  said  county  be  notified 
of  such  vacancy,  and  required  to  act  as  sheriff  until  such  vacancy  is 
filled." 

The  plaintiff  alleges  that  the  recitals  and  statements  in  said  order, 
that  he  had  failed  to  execute  the  bond  required,  are  false  and  untrue, 
and  that  they  were  so  known  to  be  by  said  court;  that  said  court 
made  said  recitals  and  statements  with  the  corrupt  intent  to  deprive 
the  plaintiff  of  his  said  office  in  defiance  of  law  and  justice,  and  of  the 
expressed  will  of  the  majority  of  the  legal  voters  of  Za/ayette  county ; 
that  he  executed  and  tendered  to  said  court  a  good  and  sufficient 
bond  conditioned  according  to  law  with  ample  security  for  his  per- 
formance thereof  as  aforesaid,  and  that  the  action  of  said  court 
respecting  the  same  was  not  the  exercise  of  the  discretion  lawfully 
pertaining  to  its  judicial  functions,  but  was  the  corrupt,  arbitrary  and 
illegal  action  of  the  justices  thereof,  sitting  as  a  court  and  using  its 
forms  to  oppress,  and  unjustly  and  illegally  deprive  plaintiff  of  his 
said  office. 

The  plaintiff  further  states,  that,  to  carry  out  the  malicious, 
oppressive  and  illegal  designs  and  determinations  as  aforesaid,  said 
County  Court  ordered  a  special  election  to  be  held  in  Lafayette  county 
on  the  9th  day  oi  July,  i867,  to  elect  and  choose  a  sheriff  for  said 
county  oi Lafayette,  and  on  said  9th  day  oi  July,  jS67,  caused  poll- 
books  to  be  opened  at  the  different  voting  precincts  in  said  county, 
at  which  divers  persons  cast  votes  for  a  sheriff  for  said  county  as  if 
there  had  been  a  vacancy  in  said  office,  and  as  if  said  election  had 
been  lawfully  ordered;  whereas,  in  fact,  the  plaintiff  alleges  that  he 
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was  then  and  still  is  of  right  the  sheriff  of  said  county  of  Lafayette^ 
that  there  was  no  vacancy  in  said  office,  and  that  said  election  was 
fraudulent,  null  and  void. 

Plaintiff  further  states  that  after  said  pretended  election  was  held, 
the  said  justices  of  said  County  Court  ordered  the  clerk  thereof  to 
issue  a  certificate  of  election  to  one  James  M.  Foule,  certifying  that 
he  had  been  duly  elected  sheriff  of  said  county,  which  said  certificate 
was  false  and  was  known  so  to  be  by  said  justices,  and  was  by  them 
so  ordered  to  be  issued  for  the  purpose  and  with  the  intent  of 
oppressing  the  plaintiff  as  aforesaid. 

The  plaintiff  further  states,  that  the  Governor  of  the  State  refused 
to  recognize  said  certificate  of  election  and  refused  to  issue  a  com- 
mission thereupon  to  ^add  James  M.  Poule;  that  upon  said  refusal 
said  justices  illegally  ordered  the  coroner  of  said  county  to  perform 
and  discharge  the  duties  of  sheriff  thereof,  and  that  he  obeyed  said 
order,  and  is  now  wrongfully  usurping  the  said  office  of  sheriff  and 
preventing  the  plaintiff  from  exercising  the  functions  thereof. 

The  plaintiff  further  states  that  he  is  remediless  in  the  premises 
by  or  through  ordinary  process  or  proceedings  at  law,  and  he 
therefore  prays  this  honorable  court  to  award  against  said  County 
Court  a  writ  of  mandamus  commanding  and  requiring  it  to  accept 
and  approve  said  bond,  and  to  vacate  and  annul  all  of  the  orders 
aforesaid,  and  to  recognize  the  plaintiff  as  the  lawful  sheriff  of  said 
county:  and  for  such  other  process,  orders,  and  remedies,  as  may  to 
the  court  seem  meet. 

[(^Signature  and verificaiion.y\^ 

(2)  To  Ascertain  Amount  of  Tax  to  be  Paid  Qty. 

Form  No.  13463. 

(Precedent  in  People  v.  Power,  25  111.  187.)' 

To  the  Honorable  the  Justices  of  the  Supreme  Court,  at  a  term 
thereof,  begun  and  holden  at  Springfield,  on  the  Tuesday  after 
the  first  Monday  of  January,  in  the  year  of  our  Lord  eighteen 
hundred  and  sixty-one. 
Respectfully   represents  unto  your  honors,  the  city  of  Springfield, 
in  the  State  of  Illinois,  that  during  the  session  of  the  general  assem- 
bly oi  Illinois,  in   eighteen  hundred  2in^  fifty- nine,  a  law  was  passed 
by  said  general  assembly,  entitled  "An  act  to  amend  the  charter  of 
the  city  of  Springfield,  "in  which  it  was  provided,  among  other  things, 
that  said  act  should  take  effect  and  be  in  force  from  and  after  its 
passage;  and  that  the  same  was  approved  February  i8th,  1859. 

And  your  petitioner  further  represents,  that  the  twelfth  section  of 
said  act,  above  referred  to,  is  in  the  following  language,  to-wit: 

"The  county  court  of  Sangamon  county  shall  cause  an  accurate 
account  to  be  kept  of  all  expenditures  made  for  county  purposes, 
and  shall  charge  all  expenditures  made  for  county  purposes  (except- 

1.  The  matter  to  be  supplied  within        2.  A     peremptory     mandamus    was 
[  ]  will  not  be  found  in  the  reported     awarded  in  this  case, 
case.  See,  generally,  supra,  note  i,  p.  771, 
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ing  for  the  making  and  repairing  of  roads  and  highways,  and  the 
building  and  repairing  of  bridges),  in  said  county,  without  said  city, 
ratably  to  said  county  and  to  the  city  of  Springfield,  in  proportion  to 
the  taxes  collected  for  the  county  purposes  within  said  city,  and  in 
the  county  without  said  city,  and  paid  into  the  county  treasury  by 
each  respectively.  And  the  surplus  of  all  taxes  which  may  be  col- 
lected for  county  purposes,  after  making  the  charges  to  the  city  and 
county  in  the  manner  herein  required,  shall  be  divided  between  the 
said  city  and  the  said  county,  in  proportion  to  the  amount  of  taxes 
collected  for  county  purposes,  within  said  city,  and  in  the  county 
without  said  city,  and  paid  into  the  county  treasury  by  each  respec- 
tively. And  the  county  judge  of  said  county,  and  the  mayor  of  the 
city  of  Springfield  shall  ascertain  the  proportion  of  taxes  to  be  paid 
to  the  city  of  Springfield,  under  the  requirements  of  this  section, 
and  so  soon  thereafter  as  the  county  taxes  shall  be  paid  into  the 
county  treasury,  the  treasurer  of  said  county  shall  pay  to  the  treas- 
urer of  the  city  of  Springfield,  a  sum  equal  to  three-fourths  of  the 
proportion  of  said  taxes  to  which  the  said  city  may  be  entitled  under 
the  provisions  of  this  section,  and  the  same  shall  be  exclusively 
expended  by  said  city  in  improving  and  repairing  the  streets,  alleys 
and  highways,  and  in  building  and  repairing  of  the  bridges  within 
the  city."  And  your  petitioner  further  represents  that,  during 
the  spring  and  summer  of  the  year  a.  d.  i8(5<9,  a  county  tax  was 
assessed  upon  all  taxable  property  within  the  county  of  Sangamon, 
as  well  upon  that  within  the  city  of  Springfield  as  upon  that  without 
the  city  and  within  said  county,  and  that  the  same  was  duly  collected 
by  the  collector  of  said  county,  and  was  paid  into  the  county  treasury 
by  him,  between  \.\\^  first  day  of  March  and  the  first  day  of  August, 
\Z59\  and  that  another  tax  was  regularly  assessed  during  the  spring 
and  summer  of  the  following  year,  i85P,  and  was  regularly  collected 
by  said  collector,  and  paid  into  the  county  treasury  between  the  first 
day  of  March  and  the  first  day  of  August,  a.  d.  \%60\  and  that  the 
county  court  of  Sangamon  county,  caused  an  accurate  account  to  be 
kept  of  all  expenditures  made  for  county  purposes  during  the  years 
of  \Z59  and  \Z60,  and  charged  the  same  to  the  county  and  city  as 
required  by  said  twelfth  section  above  written. 

And  your  petitioner  further  represents  unto  your  honors,  that  the 
mayor  of  the  city  of  Springfield  has  repeatedly  requested  William  D. 
Power,  who  was  and  is  county  judge  of  Sangamon  county,  with  him- 
self, said  mayor,  to  ascertain  the  proportion  of  taxes  to  be  paid  to 
the  city  of  Springfield  under  the  requirements  of  said  twelfth  section 
above  written;  and  the  said  William  D.  Power,  judge  as  aforesaid, 
has  wholly  neglected  and  refused,  with  the  mayor  aforesaid,  or  with 
any  other  person,  to  ascertain  the  proportion  of  taxes  to  be  paid  to 
the  city  for  either  or  any  or  all  of  the  years  since  said  amendment 
of  the  charter  of  the  city  of  Springfield  took  effect,  and  has  been  in 
force  since  the  passage  of  the  same. 

And  your  petitioner  further  represents,  that  the  amount  due  to 
the  city  aforesaid,  is  a  large  sum,  the  precise  amount  your  petitioner 
is  not  prepared  to  show,  on  account  of  the  county  judge's  failure  to 
ascertain  the  sum  to  be  paid  to  said  city;  and  that  said  county 
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treasurer,  or  any  person  on  behalf  of  the  county,  has  not  paid  all  or 
any  part  of  said  sum  into  the  city  treasury,  but  to  do  the  same  has 
wholly  neglected  and  refused,  although  often  requested  so  to  do. 

Wherefore  your  petitioner  prays  your  honors,  to  grant  a  writ  of 
mandamus,  under  the  seal  of  this  court,  directed  to  the  said  William 
D.  Power,  county  judge  of  Sangamon  county,  as  aforesaid,  command- 
ing him  forthwith  to  ascertain,  as  required  by  said  law,  with  the 
mayor  aforesaid,  the  proportion  of  taxes  to  be  paid  to  the  city  of 
SpHnfield,  under  the  requirements  of  said  section,  above  written, 
and  to  do  and  perform  all  such  acts  and  things  in  the  premises  as 
the  law  requires,  and  for  such  other  and  further  relief  as  to  your 
honors  may  seem  meet;  your  petitioners  will  ever  pray,  etc. 

[(^Signature  and  verification  as  in  Form  No.  ISJfid^)^ 

d.  Election  Judges,  to  Sigrn  Certifieate  of  Election. 

Form  No.  13464. 
(Precedent  in  State  v.  Knight,  6  Houst.  (Del.)  153.)* 


1.  The  matter  to  be  supplied  within 
[  J  will  not  be  found  in  the  reported 
case. 

2.  Accompanying  this  petition,  and 
filed  with  it,  were  the  following  aflS- 
davits  in  support  of  its  statements,  to 
wit: 

'*  State  of  Delaware,  \ 

New  Castle  County,  ss.  \ 

Linsley  L.  Pierce,  of  the  city  of  Wil- 
mington and  State  of  Delaware,  being 
duly  sworn  according  to  law,  deposes 
and  says  that  an  election  for  the  pur- 
pose of  choosing  an  assessor  of  the 
second  assessment  district  of  Wilming- 
ton hundred,  and  an  inspector  for  the 
fourteenth  election  district  of  the  hun- 
dred and  city  of  Wilmington  (it  being 
the  ninth  ward  of  said  city)  was  held  in 
said  election  district  and  ward  on  Tues- 
day, the  fifth  day  of  October,  A.  D.  one 
thousand  eight  hundred  and  eighty,  at 
the  Brandy  wine  Academy.  And  that 
Edmund  C.  Knight,  of  said  ward  and 
election  district,  was  duly  appointed  by 
the  Levy  Court  oi  New  Castle  county  as 
the  presiding  of&cer  and  inspector  of  the 
said  election,  and  that  before  opening 
said  election  the  said  Edmund  C. 
Knight,  as  such  presiding  oflScer,  took 
to  his  assistance  George  W.  Kennedy, 
Sr.,  and  this  deponent,  Linsley  L. 
Pierce,  two  qualified  electors  of  said 
district,  and  the  said  Edmund C.  Knight, 
George  W.  Kennedy,  Sr.,  and  this  de- 
ponent having  first  been  in  due  manner 
sworn  or  affirmed  before  opening  said 
election,  were,  and  acted  as,  the  judges 
of  said  election,  and  that  the  said  Ed- 


mund C.  Knight,  as  such  presiding  oflS- 
cer, took  to  his  assistance  Frank  E. 
Gallagher  and  William  Baylis,  as  clerks 
of  said  election. 

That  the  said  election  was  opened  be- 
tween the  hours  of  nine  and  ten  o'clock 
in  the  forenoon  of  the  day  aforesaid, 
and  continued  open  until  six  o'clock  in 
the  afternoon  of  said  day  when  it  was 
closed;  and  when  the  said  election  was 
closed  as  aforesaid,  the  said  presiding 
officer  and  judges  forthwith  read  and 
counted  the  votes  given  and  ascer- 
tained the  result  of  said  election,  and 
the  state  of  the  vote,  and  the  number 
of  votes  given  for  each  candidate  voted 
for  as  inspector  and  assessor,  as  fol- 
lows, viz.:  That  for  the  office  of 
inspector  Ziba  Ferris  received  two  hun- 
dred and  four  votes  and  Jesse  U.  John- 
son received  two  hundred  and  three 
votes;  and  that  Ziba  Ferris  having  re- 
ceived the  highest  number  of  votes  for 
said  office  of  inspector,  was  chosen  as 
such  inspector,  and  that  for  the  office 
of  assessor  as  aforesaid,  Josiah  McCall 
received  two  hundred  and  four  votes, 
and  Thomas  W.  Seville  received  t7uo 
hundred  and  three  votes.  That  the 
only  persons  present  in  counting  said 
votes  and  ascertaining  the  result  of  the 
said  election  and  the  state  of  said  vote 
were  the  said  Edmund  C.  Knight, 
George  W.  Kennedy,  Sr.,  and  this  de- 
ponent, the  judges  thereof,  and  Frank 
E.  Gallagher,  one  of  the  said  clerks, 
and  George  M.  Pike,  who  was  called  on 
by  the  said  Edmund  C.  Knight  to  assist 
in   making  count  as  clerk  in  place  of 
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said  William  Baylis,  the  said  Baylis 
having  left  because  of  sickness.  That 
immediately  upon  making  the  said 
count  and  ascertaining  the  result  of  the 
said  election  and  the  state  of  the  vote 
as  aforesaid,  Edmund  C.  Knight  de- 
clared the  result  in  the  presence  of  the 
,  other  judges  and  the  clerks  aforesaid, 
and  said  that  Ziba  Ferris  had  received 
for  inspector  two  hundred  and  four 
votes,  that  Jesse  U.  Johnson  had  re- 
ceived two  hundred  and  three  votes,  and 
that  Ziba  Ferris  had  received  one  ma- 
jority for  inspector,  and  Josiah  McCall 
had  received  for  assessor  two  hundred 
and  four  votes,  and  Thomas  W.  Saville 
had  received  for  assessor  two  hundred 
and  three  votes,  and  that  Josiah  McCall 
had  one  majority  for  assessor;  and 
that  Frank  E.  Gallagher  then  asked 
A'«j]§'^^if  he  should  announce  the  vote  to 
the  people  outside  of  the  building,  and 
the  said  Knight  told  him  to  do  so,  and 
to  announce  that  Ziba  Ferris  was  elected 
inspector  by  one  majority,  and  that 
Josiah  McCall  as  assessor  had  one  ma- 
jority, and  the  said  Frank  E.  Gallagher 
thereupon  forthwith  made  the  said  an- 
nouncement to  the  people  outside  the 
building. 

That  three  certificates  had  been  drawn 
up  of  the  result  of  said  election  of  in- 
spector, with  a  blank  in  each  of  them 
to  be  filled  in  with  the  name  of  the  per- 
son receiving  the  highest  number  of 
votes  as  inspector  chosen;  and  that  im- 
mediately upon  ascertaining  as  afore- 
said and  declaring  the  state  of  the  vote 
and  the  result  of  said  election,  the  said 
Edmund  C.  Knight,  George  W.  Kennedy, 
Sr.,  and  this  deponent  as  the  judges  as 
aforesaid  signed  said  three  certificates, 
and  this  deponent  at  the  time  of  so 
signing  them  was  under  the  impression 
that  the  blanks  for  the  name  of  in- 
spector chosen  and  elected  had  been 
filled  in  with  the  name  of  Ziba  Ferris, 
and  this  deponent  signed  said  certifi- 
cates, supposing  and  in  the  belief  that 
said  certificates  of  election  said  Ziba 
Ferris  was  elected  inspector  as  afore- 
said, and  that  this  deponent  would  not 
have  signed  any  certificate  of  the  elec- 
tion of  Jesse  U.  Johnson  as  such  in- 
spector, nor  any  certificate  of  the  elec- 
tion of  such  inspector  with  a  blank,  if 
such  blank  were  to  be  filled  with  the 
name  of  the  saxdi  Jesse  U.  Johnson;  and 
that  this  deponent  is  informed  that 
the  said  Edmund  C.  Knight  afterwards 
wrote  in  said  blanks  in  said  certificates 
the  name  of  the  said  Jesse  U.  Johnson, 


and  has  delivered  one  of  said  certifi- 
cates to  the  said  Jesse  U.  Johnson,  one 
to  the  sheriff  of  New  Castle  county  and 
one  to  the  clerk  of  the  peace  of  said 
county;  that  the  filling-in  of  said  blanks 
in  said  certificate  with  the  name  ol  Jesse 
U.Johnson  as  such  inspector,  and  the 
delivery  of  the  same  as  aforesaid  in 
such  form  after  they  had  been  signed 
as  aforesaid  by  the  deponent,  was  with- 
out the  knowledge  or  consent  of  this 
deponent,  and  was  not  the  ofiScial  act 
of  this  deponent,  but  on  the  contrary 
thereof,  was  unauthorized  and  fraudu- 
lent, and  a  perversion  of  the  said 
Edmund  C.  Knight  of  the  signature  of 
this  deponent  to  said  certificate,  made 
by  this  deponent  of  the  election  as  such 
inspector  of  the  said  Ziba  Ferris. 

And  this  deponent  further  states  that 
the  said  Edmund  C.  Knight  and  George 
W.  Kennedy,  Sr.,  also  both  signed  said 
certificates  under  the  same  impression 
and  for  the  same  purpose  he  signed 
them,  to  wit,  that  the  said  certificates 
were  certificates  of  the  election  of  the 
said  Ziba  Ferris,  as  inspector  as  afore- 
said ;  and  that  immediately  after  the  said 
certificates  were  signed  as  aforesaid, 
the  said  Francis  E.  Gallagher  asked  the 
said  Edmund  C.  Knight  if  he,  Gallagher, 
should  take  to  Ziba  Ferris  one  of  the 
certificates  of  his  election  as  inspector 
as  aforesaid,  and  he,  the  said  Knight, 
replied  no;  that  he.  Knight  himself, 
would  give  it  to  Ziba  Ferris,  The 
judges  and  clerks  then  left  the  polling 
place. 

Linsley  L.  Pierce. 

Sworn  to  and  subscribed  this  i^th 
day  of  October,  A.  d.  i8<?o,  before 

Joseph  W.   Vandergrift, 
Justice  of  the  Peace." 
"  State  of  Delaware,  \ 

New  Castle  County,  ss.  j 

Francis  E.  Gallagher,  of  the  city  of 
Wilmington,  and  State  of  Delaware, 
being  duly  sworn  according  to  law,  de- 
poses and  says  that  the  election  for  the 
purpose  of  choosing  an  assessor  of  the 
second  assessment  district  of  Wilming- 
ton hundred,  and  an  inspector  for 
the  fourteenth  election  district  of  the 
hundred  and  city  of  Wilmington,  it 
being  the  ninth  ward  of  said  city,  was 
held  in  said  ward  and  election  district 
on  Tuesday,  the////  day  of  October,  a.  d. 
l8<5b,  at  the  Brandywine  Academy,  and 
at  the  said  election  I  was  called  upon 
by  the  judges  of  said  election  to  act  as 
one  of  it,  and  acted  as  one  of  the  clerks 
of  it,  and  William  F.  Baylis  was  in  like 
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manner  called  upon  and  acted  as  the 
other  clerk  of  it;  that  Edmund  C. 
Knight,  the  presiding  officer  of  said 
election,  and  George  W.  Kennedy,  Sr., 
and  Linsley  L.  Pierce,  the  judges  thereof, 
and  William  F.  Baylis  and  I,  as  the 
clerks  thereof,  were  in  due  manner 
sworn  or  affirmed  before  opening  said 
election;  that  it  was  opened  between 
the  hours  of  nine  and  ten  o'clock  in  the 
forexioon  of  the  day  aforesaid  and  con- 
tinued open  until  six  o'clock  in  the 
afternoon  of  said  day,  and  was  then 
closed,  and  when  it  was  so  closed  as 
aforesaid  the  presiding  officers  and 
judges  forthwith  read  and  counted  the 
votes  given,  and  ascertained  the  result 
of  said  election,  and  the  number  of 
votes  given  for  each  candidate  voted 
for  as  inspector  and  assessor,  as  fol- 
lows, to  wit,  that  for  the  office  of  in- 
spector Zil>a  Ferris  received  two  hundred 
and  four  votes,  and  Jesse  U.  Johnson 
received  two  hundred  and  three  votes, 
and  that  Ziba  Ferris,  having  received 
the  highest  number  of  votes  for  said 
office  of  inspector,  was  chosen  as  such 
inspector;  and  that  for  the  office  of  as- 
sessor as  aforesaid,  Josiah  McCall  re- 
ceived two  hundred  and  four  votes  and 
Thomas  W.  Saville  received  tivo  hundred 
and  three  votes.  That  about_/<'«r  o'clock 
in  the  said  day  the  said  William  F. 
Baylis  got  sick  and  left  the  polls  in  the 
said  election  district  for  the  remainder 
of  the  day,  and  afterwards  George  W. 
Pike  was  called  in  by  the  presiding  of- 
ficer and  judges  of  election  to  act  as 
clerk  instead  of  him. 

About  three  o'clock  in  the  afternoon 
of  said  day  I  prepared  three  certificates 
in  blanks,  certifying  the  election  of  an 
inspector  for  the  said  election  district, 
being  the  ninth  ward  of  said  city,  and 
after  the  polls  were  closed  and  the  bal- 
lots were  counted  and  the  result  was 
ascertained,  I  said  to  the  other  clerk, 
George  W.  Pike,  '  Will  you  fill  in  Mr. 
Ferris'  name  in  the  blanks  in  the  cer- 
tificates for  the  judges  to  sign  ?  '  as  he 
wrote  better  than  I  did.  He  said  he 
would.  I  then  went  to  the  door  and 
was  asked  the  result  by  someone  in 
the  crowd  outside  and,  closing  the  door, 
I  said  to  Knight,  the  presiding  officer, 
•  Shall  I  announce  the  result?'  and  he 
said 'yes.'  He  was  then  engaged  in 
signing  the  certificates.  After  that 
someone  called  through  the  back  win- 
dow and  asked  the  result,  and  Knight 
said,  '  One  majority  for  Ferris,  one 
majority  for  McCall.'    Just  before  that 


I  saw  George  W.  Pike  with  the  cer- 
tificates before  him  on  the  table 
and  supposed  that  he  was  filling  the 
blanks  in  them  with  Mr.  Ferris'  name, 
and  I  saw  him  passing  them  one  by 
one  to  the  judges  for  their  signatures 
as  if  they  had  been  filled  in  properly. 
The  crowd  then  got  up  on  the  steps 
and  knocked  at  the  door,  and  I  opened 
it,  and  among  others  John  McSorley 
came  in  and  stood  looking  at  Knight, 
when  KnightXooksd.  up  and  said,  '  Well, 
John,  they  beat  us  one  vote.'  The  cer- 
tificates had  then  been  signed  by  all 
the  judges,  for  I  then  saw  their  signa- 
tures, and  said  to  Knight,  '  Who  de- 
livers the  certificate  to  the  inspector?' 
He  said,  '  I  will  hand  it  to  Mr.  Ferris 
in  the  morning.'  The  ballots  were 
then  put  into  the  ballot-box  again  and 
one  certificate  and  tally  list,  and  then 
we  left.  No  certificate  of  votes  for 
assessor  was  prepared,  as  Knight  said 
it  was  unnecessary,  according  to  his 
instructions.  I  supposed  until  Satur- 
day afternoon,  the  gth  inst.,  that  the 
certificates  of  the  election  of  the  in- 
spector had  been  properly  filled  in  with 
the  name  of  Mr.  Ferris  before  they 
were  signed  by  the  judges,  but  on  that 
Saturday  I  heard  to  the  contrary,  and  I 
met  Edmund  C.  Knight  on  the  evening 
of  last  Saturday,  and  having  heard 
that  he  had  stated  that  the  certificates 
did  not  contain  the  name  of  Mr.  Ferris 
or  anybody  else  as  having  been  chosen 
inspector  for  the  fourteenth  election  dis- 
trict, I  said  to  him,  '  How  is  it  you  say 
those  certificates  were  in  blank?'  He 
said,  '  Well,  they  were  so.'  I  then 
said  that  was  strange,  as  I  distinctly 
recollected  asking  Pike  to  fill  them  in, 
and  from  his  position  at  the  table  and 
motions  supposed  he  had  done  it. 
Knight  then  said,  '  Yes,  they  were 
really  blank,  but  I  did  not  know  it 
until  I  got  into  town,'  referring  to  his 
going  to  the  City  Hall  on  the  even- 
ing of  the  election  day  when  the  in- 
spectors met  as  a  board  of  canvass 
on  the  assessors'  vote.  I  then  said, 
'  How  do  you  justify  this  proceeding  of 
yours  of  throwing  out  a  vote?'  '  Well,' 
he  said,  '  the  certificates  were  in  blank 
and  the  board  of  canvass  threw  out  the 
vote  of  Coyle,  who  was  not  a  resident  of 
the  ward,  and  I  cast  the  deciding  vote 
and  filled  in  the  certificates  lor  Johnson. 
I  could  not  help  it.'  I  then  said,  'How 
do  you  know  how  Coyle  voted?'  He 
said,  'He  is  a  Republican.'  Immedi- 
ately upon  closing  said   election  and 
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[To  the  Hon.  Superior  Court  of  the  State  of  Delaware: 

The  petition  of  Ziba  Ferris^  of  the  city  and  hundred  of  Wilmington^ 
in  New  Castle  county  and  state  of  Delaware^  respectfully  represents:]^ 
That  he  was  on  and  prior  to  the  5th  day  of  October,  a.  d,  \Z80,  and 
ever  since  hath  been  an  inhabitant  and  resident  of  the  fourteenth 
election  district  of  the  city  and  hundred  of  Wilmington,  New  Castle 
county  and  State  of  Delaware,  the  same  being  the  ninth  ward  thereof, 
and  a  duly  qualified  elector  of  the  said  election  district.  That  an 
election  for  an  assessor  of  the  second  assessment  district  of  Wilming- 
ton hundred  aforesaid,  and  an  inspector  for  the  fourteenth  election 
district  of  the  hundred  and  city  of  Wilmington  aforesaid,  it  being  the 
ninth  ward  of  said  city  and  hundred,  was  held  in  said  election  district 
and  ward  on  Tuesday,  the  5th  day  of  October,  a.  d.  \2>80,  at  the  Brandy- 
wine  Academy;  thdit  Edmund  C.  Knight,  oi  said  ward  and  election  dis- 
trict, was  duly  appointed  by  the  lay  court  of  said  county  as  the 
presiding  officer  and  inspector  of  said  election,  and  acted  as  such 
presiding  officer  and  inspector  of  said  election,  and  before  opening 
the  said  election  he  took  as  such  presiding  officer  to  his  assistance 
George  H.  Kennedy,  Sr.,  and  Linsley  L.  Pierce,  two  qualified  electors 
of  said  election  district,  and  that  the  said  Edmund  C.  Knight,  George 
W.  Kennedy,  Sr.,  and  Linsley  L.  Pierce,  having  first  been  in  due  man- 
ner sworn  or  affirmed  before  opening  said  election,  were  and  acted 
as  the  judges  of  said  election;  and  that  the  said  Edmund  C.  Knight, 
as  such  presiding  officer,  took  to  his  assistance  Francis  E.  Gallagher 
and  William  F.  Baylis  as  clerks  of  said  election.  That  the  said  elec- 
tion was  opened  between  the  hours  of  «/«^and  ten  o'clock  in  tht  fore- 
noon and  continued  open  until  six  o'clock  in  the  afternoon  of  the  day 
aforesaid,  when  it  was  closed,  whereupon  the  said  presiding  officer 
and  judges  forthwith  read  and  counted  the  votes  given,  and  ascer- 
tained the  state  of  the  said  vote  and  the  result  of  the  said  election, 
and  the  number  of  votes  given  for  each  candidate  voted  for  as 
inspector,  as  follows,  to  wit,  that  for  the  office  of  inspector  your 
petitioner  received  t7vo  hundred  and  four  votes,  and  Jesse  U.  Johnson 
received  two  hundred  and  three  votes,  and  that  your  petitioner  having 
received  the  highest  number  of  votes  for  said  office  of  inspector  was 

ascertaining   the   state   of  the  vote  as  said,  neither  the   presiding   officer  or 

aforesaid,  the  said  presiding  officer  and  judges  or  any  of  them  then  and  there 

judges   did   then   and    there   sign   the  noticing  that  the  name  of  Mr.  Ferris 

three  blank  certificates  of  the  election  had  been  omitted  from  them, 

of  an  inspector  of  said  election  district,  Francis  E.  Gallagher. 

the  name  of  the   inspector   chosen  at  Sworn  and  subscribed  before  me  this 

said  election,  to  wit,  the  said  Tjiba  Fer-  eleventh  day  of  October,   a.    D.   l8&,  as 

ris,  not  being  inserted  in  them  or  any  witness  my.  hand  and  seal, 

of   them,    the    omission   of   his    name  Joseph  W.  Vandergrift, 

from  them  occurred  as  I  have   before  Justice  of  the  Peace." 

stated;  they   were   prepared   in   blank  Upon  these  several  papers  a  rule  was 

during    the   election    and    before    the  granted,  which  was  subsequently  made 

closing  of  it,  and   when  the  said  pre-  absolute,  and  a  peremptory  mandamus 

siding   officer   and   judges   signed  the  issued. 

said  certificates  as  aforesaid,  their  un-  See,    generally,    supra,    note    i,    p. 

derstanding   was   that   the   certificates  771. 

contained  the  name  of  Mr.  Ferris  as  1.  The   matter  enclosed   by  [  ]  will 

having  been  chosen  inspector  as  afore-  not  be  found  in  the  reported  case. 

840  Volume  ii. 


13464.  MANDAMUS.  13464. 

chosen  as  such  inspector;  and  that  the  said  presiding  officer  and 
judges  then  and  there  so  ascertained  and  declared  your  petitioner  to 
have  been  chosen  as  such  inspector  of  said  election  district.  That 
your  petitioner  did  at  said  election  in  fact  receive  two  hundred  and 
four  votes  for  said  office  of  inspector,  and  that  the  said  Jesse  U.  John- 
son did  at  said  election  receive  for  said  office  only  two  hundred  and 
three  votes,  whereby  your  petitioner  was  chosen  to  said  office  of 
inspector  by  a  majority  of  one  vote,  your  petitioner  and  the  s^Xdi  Jesse 
U.  Johnson  being  the  only  candidates  for  said  office  voted  for. 

That  immediately  on  closing  said  election  and  ascertaining  the 
state  of  the  votes  as  aforesaid,  the  said  presiding  officer  and  judges 
did  then  and  there  sign  three  blank  certificates  of  the  election  of  an 
inspector  of  said  election  district,  the  name  of  the  inspector  chosen 
at  said  election,  to  wit,  your  petitioner,  not  being  inserted  in  said 
certificates  or  any  of  them.  That  the  omission  of  the  name  of  your 
petitioner  from  said  certificates  as  aforesaid  occurred  as  follows: 
They  were  prepared  in  blank  by  one  of  the  clerks  during  the  said 
election,  and  before  the  closing  thereof  and  when  the  said  presiding 
officer  and  judges  afterwards  signed  them  as  aforesaid  at  the  close 
of  the  election  their  understanding  was  that  the  said  certificates  con- 
tained the  name  of  your  petitioner  as  having  been  chosen  as  inspector 
as  aforesaid,  neither  of  them  then  and  there  observing  that  the  name 
of  your  petitioner  had  been  omitted  as  aforesaid.  That  the  said 
Edmund  C.  Knight.,  the  presiding  officer  of  said  election,  and  the  said 
judges  have  not,  nor  have  any  or  either  of  them,  transmitted  any 
certificate  of  the  election  of  your  petitioner  at  said  election  as 
inspector  as  aforesaid  for  said  election  district,  either  to  your  peti- 
tioner, or  to  the  clerk  of  the  peace,  or  the  sheriff  of  New  Castle 
county. 

That  your  petitioner  is  informed,  and  so  charges  and  alleges  that 
after  the  said  certificates  had  been  signed  as  aforesaid  by  the  said 
presiding  officer  and  judges,  and  after  they  and  the  clerks  of  election 
had  left  the  Brandywine  Academy^  the  place  of  election  aforesaid,  and 
at  a  late  hour  of  the  evening  of  the  said  day,  the  said  Edmund  C. 
Knight  unlawfully  and  fraudulently  inserted  in  the  said  certificates, 
to  wit,  in  the  blank  left  therein  by  the  said  judges  as  aforesaid,  the 
name  of  the  %2\A  Jesse  U.  Johnson  as  the  person  elected  inspector  in- 
stead of  the  name  of  your  petitioner.  And  that  the  said  name  of  the 
said  Jesse  U.  Johnson  was  inserted  in  said  certificates  as  aforesaid  by 
the  said  Edmund  C.  Knight  at  the  instance  of  and  upon  the  fraudu- 
lent pretense  by  him  of  the  assumed  authority  of  the  presiding  offi- 
cers and  judges  of  the  election  districts  comprised  within  the  said 
second  assessment  district  of  the  hufidred  of  Wilmington  aforesaid,  at 
their  meeting  on  the  evening  of  the  said  election  and  after  said  cer- 
tificates had  been  signed  as  aforesaid  at  the  city  hall  in  said  hundred 
for  the  purpose  of  ascertaining  the  number  of  votes  given  for  assessor 
in  the  different  election  districts  comprised  within  the  said  second 
assessment  district.  And  that  the  said  name  of  the  said  Jesse  U. 
Johnson  was  so  inserted  as  aforesaid  in  the  said  blank  in  each  of  the 
said  certificates  without  the  knowledge  or  consent  of  the  said  Linsley 
L.  Pierce.,  one  of  said  judges  as  aforesaid,  and  contrary  to  the  under- 
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standing  and  purpose  of  all  of  said  judges  of  sdi^d  fourteenth  election 
district  when  they  signed  the  certificates  as  aforesaid. 

That  the  signing  of  the  said  certificates  in  blank  as  aforesaid  did 
not,  as  your  petitioner  is  advised,  constitute  the  making  and  signing 
of  certificates  of  the  election  of  inspector  as  required  by  the  act  of 
Assembly  in  such  case  made  and  provided;  and  that  the  subsequent 
insertion  in  said  blank  certificates  of  the  name  of  the  said  /esse  U. 
Johnson  as  aforesaid  by  the  said  Edmund  C.  Knight^  as  hereinbefore 
set  forth,  did  not  give  any  effect  thereto,  but  the  said  blank  certifi- 
cates so  filled  in  are  illegal  and  utterly  void  and  not  the  certificates 
required  by  the  act  of  Assembly  in  such  case  made  and  provided. 

That  the  said  Linsley  L.  Fierce,  one  of  the  judges  of  said  election 
as  aforesaid,  is  ready  and  willing  to  unite  with  the  said  Edmund  C. 
Knight  and  George  IV.  Kennedy,  Sr.,  as  judges  of  said  election,  in 
making  and  signing  certificates  in  due  form  of  law  that  your  petitioner 
was  at  said  election  elected  inspector  as  aforesaid,  and  in  transmit- 
ting the  same  as  required  by  law,  to  wit,  one  to  your  petitioner,  one 
to  the  clerk  of  the  peace  of  JVew  Castle  county,  and  one  to  the  sheriff 
of  said  county. 

That  since  the  said  election  your  petitioner  has  made  demand  of 
the  said  Edmund  C.  Knight,  as  the  presiding  officer  of  said  election, 
and  George  IV.  Kennedy,  Sr.,  as  one  of  the  judges  of  said  election, 
and  of  Linsley  L.  Fierce,  the  other  of  said  judges  of  said  election,  that 
they  make  and  sign  three  certificates  of  the  election  of  your  petitioner 
at  said  election  as  inspector  of  sdad  fourteenth  election  district,  and 
that  they  transmit  one  of  them  to  your  petitioner,  another  to  the 
clerk  of  the  peace  of  New  Castle  county,  and  another  to  the  sheriff  of 
said  county.  But  that  the  said  Edmund  C.  Knight  and  George  W. 
Kennedy,  Sr.,  refused  to  comply  with  the  said  demand  of  your  peti- 
tioner; and  that  the  said  Linsley  L.  Fierce,  upon  the  said  demand,  ex- 
pressed his  willingness,  and  then  was  and  now  is  willing  to  unite  with 
them  in  making  and  signing  and  transmitting  the  same  as  demanded 
by  your  petitioner  as  aforesaid,  whenever  the  said  Knight  and  Ken- 
nedy would  or  will  do  the  same. 

Your  petitioner  being  without  other  adequate  remedy  in  the  prem- 
ises therefore  prays  your  honor  that  a  rule  may  issue  out  of  this 
honorable  court  directed  to  and  requiring  the  said  Edmund  C.  Knight 
and  George  W.  Kennedy,  Sr.,  respectively  the  presiding  officer  and 
one  of  the  judges  of  said  election  for  inspector  of  the  fourteenth 
election  district  of  the  hundred  of  Wilmington  in  Ne^v  Castle  county, 
to  show  cause  why  a  writ  of  peremptory  mandamus  shall  not  issue 
against  them  as  such  presiding  officer  and  judge  of  election  as  afore- 
said, commanding  them  to  make  and  sign  and  unite  with  the  said 
Linsley  L.  Fierce,  the  other  of  said  judges  of  said  election,  in  making 
and  signing  three  certificates  that  at  the  election  your  petitioner  was 
duly  elected  inspector  for  the  said  fourteenth  election  district  of 
Wilmington  hundred  aforesaid,  and  in  transmitting  one  of  said  cer- 
tificates to  your  petitioner,  one  of  said  certificates  to  the  clerk  of 
the  peace  of  New  Castle  county  and  the  other  of  said  certificates  to 
the  sheriff  of  said  county. 

Ziba  Ferris. 
84S  Volume  ii. 


13464. 


MANDAMUS. 


13465. 


State  of  Delaware,  \ 

New  Castle  County,  ss.  \ 

Personally  appears  before  me  on  this  eleventh  day  of  October,  a.  d. 
one  thousand  eight  hundred  and  eighty,  Ziba  Ferris,  who,  being  con- 
scientiously scrupulous  of  taking  an  oath,  is  solemnly  affirmed 
according  to  law,  and  says  that  the  facts  set  forth  in  the  foregoing 
petition  are  true. 

Ziba  Ferris. 
Affirmed  and  subscribed  the  day  and  year  aforesaid,  as  witness 
my  hand. 

Joseph  W.  Vandergrift, 
Justice  of  the  Peace  for  New  Castle  County. 

e.  School  Directors,'  to  Draw  Warrant  to  Satisfy  Judgment. 


1.  To  Compel  School  Trustee  to  Fay 
Over  School  Funds.  —  In  Johnson  v. 
Smith,  64  Ind.  275,  the  verified  com- 
plaint, which  on  demurrer  was  held 
sufficient  by  the  supreme  court,  was  in 
substance  as  follows,  to  wit: 

"  The  plaintiffs  in  the  above  entitled 
action,  respectfully  show  to  the  court, 
that  heretofore,  on  the  7th  Adiy  oi  June, 
iSjS,  they  were  duly  and  legally  elected 
school  trustees  of  the  town  of  Monroe 
City,  of  Knox  county,  Indiana,  a  town 
incorporated  under  the  laws  of  the 
State  of  Indiana;  and  that,  on  the  14th 
day  of  June,  1S7S,  they  qualified  as 
such  officers,  by  executing  their  sev- 
eral bonds  to  the  approval  of  the 
auditor  of  Knox  county,  with  freehold 
sureties;  and  that,  on  said  /oM  day  of 
June,  187S,  the  plaintiff,  William  Ji. 
Johnson,  was,  by  the  said  board  of 
school  trustees,  duly  and  legally  elected 
treasurer  of  said  board  of  school  trus- 
tees; and  he  thereafter,  on  the  ijth  day 
ol  June,  1&7S,  executed  his  penal  bond 
to  the  State  of  Indiana,  in  the  sum  of 
twelve  hundred  dollars,  with  two  free- 
hold sureties,  neither  of  whom  was  a 
member  of  said  board,  which  said 
bond  was  approved  by  the  auditor  of 
said  county.  They  further  show,  that, 
prior  to  their  said  election  and  qualifi- 
cation as  aforesaid,  said  Monroe  City 
had  been  an  incorporated  town,  under 
the  laws  of  Indiana,  for  more  than  one 
year  past,  but  that  no  school  trustees 
had  ever  been  elected  or  chosen,  nor 
had  any  such  trustees  ever  assumed  to 
act  as  such,  but,  on  the  contrary,  the 
free  schools,  and  school  revenues  for 
free  school  purposes,  had,  during  all 
that  time,  been  managed  and  con- 
trolled by  the  defendant,  as  school 
trustee  of  said  Harrison  township,  in 
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said  county.  The  plaintiffs  further 
say,  that  the  defendant  is  now,  and 
has  been  for  more  than  one  year  last 
past  continuously,  acting  school  trus- 
tee of  said  Harrison  township,  and 
that  said  Monroe  City  is  situated  in 
said  township.  Plaintiffs  further  show, 
that  heretofore,  on  the  second  Monday 
of  June,  iij8,  the  auditor  of  Knox 
county,  Indiana,  made  an  apportion- 
ment of  the  school  revenues  of  said 
county,  and  set  apart  and  apportioned 
to  said  Harrison,  township,  as  the 
portion  belonging  to  the  inhabitants 
thereof,  the  sum  of  seventeen  hundred 
and  sixteen  dollars  and  ninety-two  cents 
{%iyi6.g2),  on  account  of  school  reve- 
nue for  tuition,  and  the  further  sum  of 
twelve  hundred  and  eighty-Jive  dollars 
and  seventy-nine  cents,  on  account  of 
special  school  revenue;  that  by  the 
enumeration  made  by  said  defendant 
and  reported  to  the  school  examiner  of 
said  county,  and  by  him  reported  to 
the  auditor  of  said  county,  for  the  year 
i87<?,  in  pursuance  of  the  school  laws 
of  Indiana,  there  were  on  said  second 
Monday  of  June,  1^78,  and  had  been 
for  more  than  one  year  last  past,  eleven 
hundred  and  four  children,  between 
the  ages  of  six  and  twenty-one  years  of 
age,  residing  in  said  township,  who 
were  entitled  to  the  benefits  of  said 
school  revenues  for  tuition,  and  there 
were,  at  the  days  aforesaid,  tivo  hun- 
dred and  six  children,  between  the  ages 
of  six  and  twenty-one  years,  residing  in 
Monroe  City  aforesaid  and  attached  to 
the  schools  thereof,  making  the  share 
of  said  Monroe  City  the  sum  of  %3ig.3S 
of  said  school  revenue  for  tuition. 
And  the  plaintiffs  further  say,  that  the 
whole  amount  of  taxable  property  in 
said  Harrison  township,  on  the  tst  day 
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Form  No.  i346  5.> 

In  Columbia  Circuit  Court. 

August  term,  \WS. 
School  District  Number  Four      ) 

against  >  Mandamus. 

School  District  Number  Fourteen.  ) 

To  the  Hon.  Chas.  W.  Smith,  Judge  of  the  ISth  Judicial  District  of 
Arkansas. 
The  plaintiff,  School  District  Number  Four,  is  a  corporation   duly 


of  January,  1877,  was  of  the  value  of 
%848.g6o,  as  returned  by  the  assessor 
of  said  township,  and  audited  by  the 
auditor  of  said  county,  and  the  value 
of  the  taxable  property  of  said  Monroe 
City,  as  owned  by  the  inhabitants 
thereof  and  the  inhabitants  of  said 
school  district,  subject  to  taxation  on 
said  last  named  day,  was  the  sum  of 
%ii8,jjo,  and  the  whole  number  of 
polls  in  said  school  district  was  seventy- 
Jive.  They  further  show,  that  the 
board  of  commissioners  of  said  Knox 
county,  at  their  September  term,  1877, 
by  and  with  the  advice  and  consent  of 
said  trustee  aforesaid,  fixed  the  rate  of 
taxation  for  special  school  purposes, 
at  two  dollars  on  each  one  thousand  dol- 
lars' worth  of  property  in  said  town- 
ship, and  Jijty  cents  on  each  poll 
therein;  that,  by  reason  of  the  prem- 
ises, there  was  due  to  said  Monroe 
City,  as  its  share  of  the  special  school 
revenue  aforesaid,  the  sum  of  one 
hundred  and  eight  dollars  and  eleven 
cents,  which  said  several  sums  of 
money  had  been  duly  and  legally 
placed  on  the  tax-duplicate  by  the  au- 
ditor of  said  county,  and  said  moneys 
had  been  collected  by  the  treasurer 
before  the  second  Monday  m  June,  i87<y, 
and  were  then  in  his  hands.  The 
plaintiffs  further  say,  thit  on  said 
second  Monday  in  June,  187^,  the  de- 
fendant wrongfully  procured  the  au- 
ditor of  said  county  to  issue  to  him  a 
warrant  on  the  treasurer  of  said  county 
for  said  several  sums  of  money  so  be- 
longing to  Monroe  City,  as  aforesaid, 
and  which  should  have  been  paid  to 
said  plaintiff  Johnson,  and  thereafter, 
before  the  commencement  of  this  suit, 
he,  said  defendant,  presented  the  same 
to  said  treasurer  of  said  county,  and 
procured  the  payment  of  said  moneys 
to  him,  said  defendant. 

Plaintiffs  further  say,  that  there  were 
no  moneys  in  their  hands  with  which 
to  pav  teachers,  and  pay  other  expenses 
in  connection  with  said  schools,  nor  is 


there  any  source  from  which  they  could 
procure  the  same,  and  that  they  de- 
manded from  said  defendant  said  sums 
of  money,  before  the  commencement  of 
this  suit,  and  he  refused  to  pay  them 
any  part  thereof,  and  still  holds  and 
retains  the  same. 

Plaintiffs  further  say,  that  the  in- 
habitants of  said  Monroe  City,  pursuant 
to  a  notice  duly  given  by  the  directors 
of  the  schools  thereof,  elected  teachers 
to  teach  their  free  schools,  on  the  2d' 
day  of  November,  \%y8,  and  that  said 
directors  and  these  plaintiffs,  requested 
and  demanded  that  the  defendant 
should  employ  said  teachers  to  teach 
said  schools  during  the  coming  winter 
term,  and  they  say  that  said  teachers 
were  duly  qualified  and  commissioned 
to  teach  the  same  when  they  were  so 
elected,  and  continued  so  to  be  to  the 
present  time;  and  they  say,  that  said 
defendant  refused  to  employ  said  teach- 
ers or  any  other  teachers  to  teach  said 
schools,  but,  on  the  contrary  thereof, 
declares,  that  he  will  not  employ  any 
teacher  to  teach  any  school  in  said 
Monroe  ^.ity  or  said  school  district,  the 
coming  winter. 

The  plaintiffs  further  say,  there  is  in 
said  town  a  public  school-house,  which 
has  heretofore  been  and  can  still  be 
used  to  teach  said  schools  in,  and  that 
there  is  no  reason  why  they  should  be 
deprived  of  the  benefits  of  a  school; 
that  the  school  children  hereinbefore 
named,  are  still  there  needing  and  de- 
siring school  privileges,  and  they  now 
bring  this  suit,  seeking  nothing  but 
their  just  rights. 

They,  therefore,  pray  the  court  to 
issue  to  the  defendant  a  mandate  to  re- 
quire him  to  pay  to  them  said  school 
moneys,  or  to  employ  said  teachers  to 
teach  their  schools,  if  the  court  should 
find  that,  for  any  cause,  they  are  not 
entitled  to  said  money;  and  they  will 
ever  pray." 

1.  This  form  is  copied  from  the 
record  in  School  Dist.  No.  14  v.  School 


844 


Volume  II. 


13465.  MANDAMUS.  13466. 

organized  under  the  laws  of  the  state  of  Arkansas  for  school  purposes 
and  instituted  in  Columbia  County,  Arkansas, 

That  the  defendant,  School  District  Number  Fourteen,  is  also  a  corpo- 
ration duly  organized  under  the  laws  of  the  state  of  Arkansas  for 
educational  purposes  and  is  situated  in  Columbia  County,  Arkansas. 
That  it  is  a  special  school  district  embracing  the  town  of  Magnolia, 
Arkansas,  and  has  now  the  following  named  directors,  who  were 
duly  elected  and  have  qualified  and  are  now  acting  as  such,  to  wit: 
J.  M.  Whaley,  Sr.,  John  Goode,  J.  E.  Smith,  H.  C.  Stewart,  R.  S. 
Warnock  and  J.  E.  Caney. 

That,  on  the  13th  day  of  March,  iS90,  the  plaintiff  in  this  cause 
obtained  judgment  against  the  defendant.  School  District  Number  Four- 
teen in  the  Columbia  County,  Arkansas,  Circuit  Court,  for  the  sum  of 
one  hundred  and  sixty-five  di0^zx%  and  sixty-five  cents  (^165.65),  bear- 
ing six  per  cent.  (6^)  interest  from  the  18th  oi  July,  iS87,  and  cost 
of  said  suit  amounting  to  the  sum  of  twenty-four  15-100  dollars. 

That  said  judgment  is  wholly  unpaid,  and  is  now  due  plaintiff  by 
defendant,  a  copy  of  which  is  made  an  exhibit  to  this  complaint: 

That  plaintiff  has  applied  to  said  directors  of  School  District  Num- 
ber Fourteen  for  a  warrant  on  the  treasurer  of  Columbia  County, 
Arkansas,  for  said  amount  in  payment  of  said  judgment,  but  they 
decline  to  act  in  said  matter  in  any  way  and  refuse  to  pay  said 
judgment. 

That  there  is  now  in  the  treasurer's  hands  subject  to  the  payment 
of  the  defendant's  indebtedness  the  sum  of  seventeen  hundred  {%1100^ 
dollars.  That  said  directors  refuse  to  give  the  plaintiff  a  warrant 
for  said  amount,  which  they  are  in  duty  bound  to  do. 

The  premises  considered,  plaintiff  prays  for  a  mandamus  against 
said  directors  compelling  them  to  issue  a  warrant,  payable  to  plain- 
tiff, on  the  treasurer  of  Columbia  County,  Arkansas,  for  said  amount 
in  satisfaction  of  said  judgment  and  cost,  and  that  said  warrant  be 
signed  by  said  directors  and  delivered  to  plaintiff  and  for  other  and 
general  relief. 

Thornton  &*  Smead,  Atts.  for  Plaintiff. 

I,  H.  P.  Smead,  do  state  the  above  and  foregoing  facts  are  true. 

H.  P.  Smead. 

Subscribed  and  sworn  to  before  me  this  16th  day  of  August,  iS93. 

W.  H.  Womack,  Clerk. 

f.  Treasurer,*  to  Pay  Railroad  Aid  Bonds. 

Dist.  No.  4,  64  Ark.  483,  in  which  case  "XII.  That  thereafter,  to  wit,  on  the 

the  writ  was  granted.  sixteenth  day  of  November,   189/,   your 

See,    generally,    supra,    note    i,    p.  petitioner  petitioned  the  Qo\xx\.  of  Com- 

771.  man  Pleas  for  the  said  County  of  New- 

1.  To  Compel  Cotinty  Treasurer  to  Cor-  berry,  his  honor  Judge  /.  H.  Hudson 

rect  Tax  Duplicate.  —  In  State  v.  Boyd,  presiding,  for  the  writ  of  mandamus,  to 

35   S.  Car.  233,  the   petition   set  forth  compel  the  said  county  auditor  to  cor- 

substantially  the  same    facts  as  were  rect  the  said  tax-lists  and  tax-duplicates 

stated  in  the  case  of  State  v.  Cromer,  so  as  to  fix  the  valuation  of  the  said  per- 

35  S.  Car.  213  {supra.  Form  No.  13452),  sonal  property  at  one  hundred  and  fifty 

and   the    following   additional   allega-  thousand  dollars,  and  to  fix  the  tax  pay- 

tions,  to  wit:  able  on  the  same  for  the  said  fiscal  year 
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at  two  thousand  and  twenty-five  dollars, 
reciting  substantially  the  facts  herein 
above  alleged — upon  which  petition, 
duly  verified,  his  honor,  the  said  Circuit 
Judge,  ordered  the  said  county  auditor 
to  show  cause,  on  the  eighteenth  day  of 
November,  i89/,why  the  said  writ  should 
not  be  issued. 

XIII.  That  upon  the  return  of  the 
said  county  auditor  to  the  said  order  to 
show  cause,  and,  on  argument  of  coun- 
sel, the  said  Circuit  Judge  ordered  the 
clerk  of  the  said  Court  of  Common  Pleas 
for  the  said  county  to  issue  a  peremp- 
tory writ  of  mandamus,  requiring  the 
said  county  auditor  to  make  the  said 
corrections  in  the  said  tax-lists  and  du- 
plicates; and  thereafter  the  said  clerk 
issued  such  writ,  the  form  and  language 
thereof  being  determined  by  the  said 
Circuit  Judge. 

XIV.  That  upon  the  service  of  the 
said  writ  of  mandamus  on  the  said 
county  auditor,  he  corrected  the  books 
remaining  in  his  hands  in  accordance 
with  the  requirements  of  the  said  writ, 
and  so  notified  Calhoun  F.  Boyd,  county 
treasurer  for  the  said  County  of  New- 
berry, in  writing,  and  in  the  same 
writing  authorized  the  said  county 
treasurer  to  make  such  said  corrections 
in  the  tax-duplicate  in  the  hands  of  the 
said  county  treasurer,  such  said  writing 
being  served  on  the  said  county  treas- 
urer, on  the  tenth  or  eleventh  day  of  De- 
cember, 1897;  and  the  said  county 
auditor,  as  your  petitioner  is  informed 
and  believes,  on  the  same  day  requested 
the  said  county  treasurer,  verbally,  to 
allow  him  to  make  the  said  corrections 
in  the  books  in  the  hands  of  the  said 
county  treasurer,  a  copy  of  which  said 
notification  and  authorization  is  hereto 
attached,  marked  exhibit  '.<4.* 

XV.  That  the  said  Calhoun  F.  Boyd, 
county  treasurer  of  the  said  County  of 
Newberry,  has  refused,  and  still  refuses 
to  correct  the  tax-duplicate  in  his  hands 
according  to  the  terms  of  the  said  writ, 
and  refuses  to  allow  the  said  county 
auditor  to  make  such  said  corrections; 
whereby  the  value  of  the  personal  prop- 
erty of  your  petitioner  still  remains  on 
the  duplicate  in  the  hands  of  the  said 
county  treasurer  as  two  hundred  and 
thirty  thousand  dollars,  and  the  tax 
payable  on  the  same  for  the  said  fiscal 
year  still  remains  there  as  three  thousand 
one  hundred  and  five  dollars;  whereas, 
your  petitioner  alleges  the  valuation  of 
the  said  personal  property,  under  the 
facts  of  the  case  and  the  ruling  of  the 


said  Circuit  Judge,  should  be  entered 
on  the  said  county  treasurer's  books  at 
one  hundred  and  fifty  thousand  dollars, 
and  the  tax  collectible  on  the  same  for 
the  said  fiscal  year  should  stand  on 
those  books  at  two  thousand  and  twenty- 
five  dollars. 

XVI.  That  on  the  fourteenth  day  of 
December,  1897,  your  petitioner  ten- 
dered the  said  county  treasurer  sixty- 
seven  dollars  and  fifty  cents  in  pay- 
ment of  the  tax  of  the  real  estate  of 
your  petitioner,  in  the  said  County  of 
Newberry,  for  the  said  fiscal  year,  and 
two  thousand  and  twenty-five  dollars,  in 
gold  coin,  in  payment  of  the  taxes  on 
the  said  personal  property  for  the  said 
fiscal  year;  of  which  said  tenders  the 
former  was  accepted  and  received, 
and  the  latter  refused,  in  conformity, 
as  the  said  county  treasurer  stated,  with 
the  instructions  received  by  him  from 
said  comptroller  general.  This  said 
sum  of  two  thousand  and  twenty-five 
dollars  your  petitioner  is  still  ready  to 
pay  in  settlement  of  the  taxes  on  the 
said  personal  property  for  the  said 
fiscal  year. 

XVII.  That  the  said  county  auditor 
has  appealed  to  this  court  from  the  de- 
cision of  his  honor  Judgey.  H.  Hudson, 
above  described. 

XVIII.  That  your  petitioner  is  ad- 
vised that  it  has  no  other  remedy 
against  the  said  unlawful  entries  on 
the  said  county  treasurer's  books  ex- 
cept the  writ  of  mandamus,  to  compel 
him  to  make  the  said  corrections,  or  to 
have  them  made  by  the  said  county 
auditor,  or  such  person  or  officer  as 
your  honors  may  direct. 

Wherefore,  your  petitioner  prays 
that  your  honors  will  grant  the  peremp- 
tory writ  of  mandamus,  commanding 
the  said  county  treasurer  to  correct  the 
said  tax-duplicate  in  his  hands,  to 
enter  the  value  of  the  said  personal 
property  at  one  hundred  and  fifty  thou- 
sand dollars,  and  to  enter  the  tax  pay- 
able on  the  same  for  the  said  fiscal 
year  at  two  thousand  and  twenty-five  dol- 
lars, so  as  to  correspond  with  the  tax- 
duplicate  now  held  by  the  said  county 
auditor;  or,  if  your  honors  should  hold 
that  such  said  corrections  should  be 
made  by  the  county  auditor  for  the  said 
county,  commanding  the  said  county 
treasurer  to  suffer  the  said  county 
auditor  to  make  the  said  corrections  in 
his  the  said  county  treasurer's  books; 
and  commanding  the  said  county  treas- 
urer to  do  such  other  and  further  things 
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Form  No.  13466. 

(Precedent  in  People  v.  Getzendaner,  137  111.  235.)* 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Illinois: 

Your  petitioner,  the  German  Insurance  Company  of  Freeport,  a  cor- 
poration existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  whose  principal  office  or  place  of  business  is  at  the  city  of 
Freeport,  in  Stephenson  county,  in  said  State,  now  here  respectfully 
shows  to  this  court: 

That  on  the  30th  day  of  March,  a.  d.  i869,  the  county  of  Ogle,  in 
the  State  oi  Illinois,  had  theretofore  been  and  then  was  duly  organ- 
ized under  the  township  laws  of  said  State,  and  that  the  town  of 
Mount  Morris  had  been  created,  and  then  was,  one  of  the  towns  of 
said  county,  and  that  on  that  day  there  went  into  force  and  effect  a 
certain  act  of  the  General  Assembly  of  said  State,  chartering  the 
Chicago  and  Iowa  Railroad  Company,  which  corporation  thereafterward 
organized,  and  proceeded  to  construct  a  railroad  through  said  town 
of  Mount  Morris;  that  by  the  12th  section  of  that  act  a  special 
method  of  holding  an  election  was  prescribed,  whereby  towns,  vil- 
lages or  cities  along  or  near  where  it  was  proposed  by  said  railroad 
company  to  construct  its  railroad,  might  aid  such  company  by  a 
donation  of  their  bonds,  and  should  issue  to  said  railroad  company 
their  bonds  in  such  denominations  as  said  company  might  designate, 
not  less  than  %100,  and  bearing  interest  as  should  be  determined  at 
such  election,  not  to  exceed  ten  per  cent,  per  annum,  payable 
annually, — which  bonds  were  to  be  signed  by  the  supervisor  and 
countersigned  by  the  clerk  in  towns  organized  under  the  Township 
Organization  law;  and  that  when  bonds  had  been  so  donated,  for  the 
purpose  of  paying  tne  interest  and  principal  thereof,  it  was  further 
by  said  section  enacted,  that  any  town,  village  or  city  so  donating, 
as  aforesaid,  should,  by  its  proper  corporate  authority,  annually 
thereafter  assess  and  levy  a  tax  upon  the  taxable  property  of  such 
town,  village  or  city,  sufficient  to  pay  and  liquidate  the  annually 
accruing  interest  on  such  bonds,  and  so  much  of  the  principal  thereof 
as  from  time  to  time  should  become  due,  —  which  taxes  were  to  be 
levied  and  collected  in  the  same  manner  as  other  corporation  taxes 
in  such  town,  village  or  city,  it  being  provided  that  for  the  payment 
of  the  principal  thereof  said  tax  should  not  exceed  two  per  cent,  per 
annum;  (See  2  Private  Laws  of  1869,  p.  964;)  that  on  the .JC?/'^  day  of 
June,  A.  D.  i870,  pursuant  to  petitions  made,  among  other  things, 
setting  forth  that  said  bonds  were  to  be  made  payable  within  ten 
years  from  the  date  of  their  issue,  and  to  bear  interest  from  the 
date  of  their  issue,  at  the  rate  of  ten  per  cent,  per  annum,  payable 
annually,  and  notices  given  under  that  act,  an  election  was  held  in  the 
said  town  oi  Mount  Morris,  whereby  a  donation  of  the  bonds  of  that 
town,  to  the  amount  of  %75,000,  was  voted  to  said  railroad  company, 

as  the  law  of  the  land  and  the  exigen-  ruled  and  judgment  rendered  awarding 

cies  of  the  case  demand."  a    peremptory  writ   as   prayed   in    the 

The  peremptory  writ  was  issued  as  petition, 

prayed  for.  See,    generally,    supra,    note    i.    p. 

1.  A  demurrer  to  this  petition  was  over-  771. 
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and  on  the  faith  of  such  donation  said  railroad  company  proceeded 
with  the  construction  of  their  railroad  through  that  town;  that  about 
the  SOth  day  of  June,  i876>,  the  date  when  the  donation  of  said 
bonds  was  voted,  said  railroad  company  commenced  the  construction 
of  its  road  through  said  town,  and  carried  forward  that  work  up  to 
and  until  the  11th  day  oi  November,  i87i,  when  the  road  was  very 
nearly  completed;  meantime,  the  issuance  of  bonds  to  "the  railroad 
company  was  awaiting  the  completion  of  the  road,  when,  on  the  last 
named  day  before  the  bonds  so  voted  had  been  issued,  certain  tax- 
payers, —  one  Daniel  J.  Pinckney,  John  W.  Hitt,  Jacob  Mauma,  John 
E.  McCoy,  Milton  Getzendaner  and  John  Sprecher,  owners  of  real  and 
personal  estate  situated  in  that  town,  which  property,  they  alleged, 
was  liable,  in  common  with  the  other  taxable  property  in  said  town, 
to  taxation  for  State,  county  and  township  purposes,  —  exhibited  their 
bill  in  chancery  in  the  Ogle  county  circuit  court,  against  said  railroad 
company,  the  town  of  Mount  Morris,  Charles  Ne7vcomer,  its  then 
supervisor,  and  Henry  M.  Clevidence,  its  then  clerk,  stating  the  said 
act  chartering  said  railroad  company,  the  organization  of  the  com- 
pany under  said  act,  and  that  by  the  12th  section  it  was  provided 
that  on  the  petition  of  twenty  legal  voters  of  the  town  along  or  near 
which  it  was  proposed  to  construct  the  railroad,  *  *  *  requesting  an 
election  to  be  held  to  determine  whether  such  town  should  *  *  * 
make  a  donation  to  that  company,  the  town  clerk  should  file  such 
petition,  and  twenty  days  before  holding  the  election  should  post 
notices  stating  the  object  of  the  election  and  when  it  should  be  held; 
and  it  was  further  expressly  provided,  that  such  election  should  be 
held  and  conducted,  and  returns  thereof  made,  as  was  provided  by 
the  Township  Organization  law  in  towns  organized  under  said  law. 
It  was  further  alleged  in  that  bill,  that  on  the  9th  day  of  June,  i870, 
a  petition  was  received  by  Frederick  B.  Brayton,  the  then  town  clerk 
of  that  town,  praying  that  an  election  be  held  to  determine  whether 
that  town  would  make  a  donation  of  %15,000  of  its  bonds  in  aid  of 
that  company;  that  said  town  clerk  posted  notices  for  an  election,  to 
be  held  on  the  SOth  day  oi  June,  i%70.  It  was  further  charged,  that 
on  that  day  voters  assembled  at  the  place  mentioned  in  the  notices, 
and  between  ni?ie  and  ten  o'clock  in  the /"i?r<?noon  said  assemblage  or 
meeting  was  called  to  order  by  said  Frederick  B.  Brayton,  acting  as 
town  clerk  of  said  town,  and  thereupon  one  M.  T.  Roher  was  chosen 
moderator  of  said  meeting,  and  during  the  continuance  of  said  meet- 
ing acted  as  such  moderator;  that  after  said  Roher  had  been  sworn  to 
faithfully  and  impartially  discharge  the  duties  of  his  said  office,  the 
polls  were  then  and  there  opened,  and  thereupon  a  portion  of  the 
voters  of  said  town  then  and  there  present  deposited  their  ballots 
for  such  donation,  *  *  *  the  remainder  of  the  voters  voting  *  *  * 
deposited  their  ballots  against  said  donation ;  that  the  polls  were 
kept  open  until  six  o'clock  in  the  evening  of  said  day;  that  a  canvass 
of  the  votes  cast  showed  a  majority  oi  fifty-seven  votes  for  the  dona- 
tion, and  return  thereof  was  accordingly  made  to  the  proper  officers; 
that  the  railroad  company  had  since  complied  with  the  conditions 
upon  which  it  became  entitled  to  the  donation,  and  that  the  town 
officers  were  about  to  issue  and  deliver  the  bonds  of  the  town  to  the 
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railroad  company,  but  it  was  alleged  that  if  the  bonds  were  so 
delivered  they  would  find  their  way  into  the  hands  of  innocent  parties, 
so  that  those  complainants  and  the  other  tax-payers  of  said  town  of 
Mount  Morris  vionXd  suffer  irreparable  injury;  that  to  issue  those 
bonds  would  violate  the  constitutional  rights  of  the  complainants  and 
the  other  tax-payers  of  said  town  in  that  behalf,  and  was  an  attempt 
on  the  part  of  said  railroad  company,  and  said  town  and  its  officers, 
to  deprive  those  complainapt.s  and  the  other  tax-payers  of  said 
town  of  their  property,  *  *  *  and  an  attempt  on  the  part  of  said 
parties  to  take  the  property  of  the  complainants  and  the  other  tax- 
payers of  said  town,  and  apply  the  same  to  a  pretended  public  use, 
but,  in  fact,  to  a  private  use,  without  just  compensation  being  made 
to  the  complainants  and  said  other  tax-payers  therefor. 

It  was  further  alleged  that  the  notices  posted  for  the  election  were 
void,  in  that  they  failed  to  fully  state  the  object  of  the  election  and 
the  rate  of  interest  the  proposed  bonds  were  to  bear,  and  that  the 
notices  contained  other  conditions  and  provisions  not  authorized  by 
the  act  incorporating  the  railroad  company,  and  were,  consequently, 
void.  It  was  further  charged  in  that  bill  that  all  the  ballots  cast 
were  illegal  and  void,  in  that  the  voters  voting  had  no  power  to  deter- 
mine whether  the  town  should  make  any  donation,  or  to  bind  or 
obligate  the  town  to  make  the  donation  or  to  issue  its  bonds,  and 
that,  in  truth  and  in  fact,  there  were  no  legal  and  valid  votes  or 
ballots  cast  at  said  election. 

The  relief  prayed  was,  that  the  issue  of  said  bonds  be  perpetually 
enjoined,  and  that  the  assessment  or  collecting  of  any  taxes  upon  the 
taxable  property  in  said  town  of  Mount  Morris,  to  pay  said  bonds,  or 
any  part  thereof,  be  perpetually  restrained. 

On  the  11th  day  of  November,  iS71,  when  that  bill  was  filed,  the 
property-owners  and  tax-payers  of  the  town  of  Mount  Morris  were 
very  numerous,  consisting  of  a  great  number  of  persons. 

Over  four  months  afterward  the  railroad  company  answered 
separately.  The  town,  her  supervisor  and  clerk  joined  in  their 
answer.  In  both  these  answers  it  was  explicitly  admitted  that  the 
method  by  which  that  election  was  held  was,  that  the  town  clerk 
called  the  meeting  to  order;  one  M.  T.  Roher  was,  by  the  legal 
voters  present,  chosen  moderator,  then  sworn  to  discharge  his  duties 
as  such;  that  the  polls  were  then  opened,  the  voters  cast  their  ballots 
for  and  against  the  donation,  and  that  the  polls  remained  open  until 
six  o'clock  in  the  evening,  and  that  in  this  manner  was  the  donation 
of  $75,000  voted,  and  that  the  company  had,  in  all  respects,  fulfilled 
its  obligations. 

On  hearing  that  cause  on  its  merits,  the  circuit  court  perpetually 
enjoined  the  town  and  its  officers  from  issuing,  and  the  railroad  com- 
pany or  its  agents  from  receiving,  the  bonds  in  question.  There- 
upon those  defendants  took  that  case,  by  appeal,  to  the  Supreme 
Court  of  the  State  of  Illinois,'V!htvQ,  on  a  second  hearing  on  the 
merits,  the  judgment  of  the  circuit  court  was  reversed  and  the  bill 
dismissed.  Henry  H.  Clevidence,  a  party  defendant  in  that  bill,  had 
meantime  been  succeeded  as  supervisor  by  John  IV.  Hitt,  who  was  a 
complainant  therein. 
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And  your  petitioner  further  shows,  that  after  the  opinion  of  this- 
court  in  that  case  had  been  filed,  and  while  proceedings  on  rehearing 
were  still  pending,  negotiations  were  begun  for  a  settlement  of  the 
claim  of  the  railroad  company  for  the  ^75,000  of  bonds.  Com- 
munications in  writing,  dated  November  H,  i87^  signed  by  property 
owners  and  tax-payers  in  the  town,  were  addressed  to  the  complain- 
ants in  that  suit,  advising  a  compromise  with  the  company,  and 
pledging  the  influence  of  the  subscriberstto  induce  the  town  to  assume 
the  expenses  of  the  litigation.  Two  of  these  communications  were 
signed,  respectively,  by  Reuben  S.  Marshall  and  Samuel  Domer.  At 
a  special  town  meeting,  held  on  March  19,  iS75,  resolutions  were 
passed  accepting  a  previous  proposition  made  by  the  president  of  the 
railroad  company  to  the  town  supervisor,  to  take  bonds  to  the  amount 
of  $50,000  in  lieu  of  the  bonds  amounting  to  $75,000,  agreeing  that 
the  town  would  pay  all  the  expenses  of  that  suit,  amounting  to 
%1600,  and  thanking  their  supervisor  for  his  efforts  in  making  the 
settlement.  Afterward,  at  the  annual  town  meeting  held  on  April  6^ 
iS75,  the  proceedings  of  the  special  town  meeting  and  the  resolutions, 
there  adopted  were  fully  ratified  and  approved. 

Your  petitioner  further  shows,  that  thereupon,  in  pursuance  of  said 
compromise,  a  series  of  Ji/ly  bonds  of  said  town  of  Mount  Morris 
of  the  denomination  of  %500  each,  were  duly  made  and  executed, 
numbered  from  1  to  50,  both  inclusive,  and  were  each,  in  substance, 
as  follows:  (^Here  was  set  out  a  copy  of  the  bond^?- 

And  that  in  further  pursuance  of  said  compromise,  another  series 
of  twenty-five  bonds  of  said  town,  of  the  denomination  of  %1000  each, 
were  also  duly  made  and  executed,  numbered  from  51  to  75,  both 
inclusive,  and  are  each,  in  substance,  as  follows:  (JFIere  was  set  out  a 
copy  of  the  bond)?' 

1.  The  bond  set  out  was  as  follows,  to  State  of  Illinois,  entitled  'An  act  to  in- 

wit:  corporate  the  Chicago  and  Iowa  Rail- 

"  United  States  of  America,  |                '  road   Company,'  approved   March  30, 

County  of  Ogle,                      \        %5oo.  A.  D.  1869,  and  of  a  vote  of  the  people 


State  of  Illinois.                     )  of  said  town. 

Mount  Morris,  Town  Bond.  This  bond  is  one  of  a  series  number- 
Know   all   men   by   these    presents,  ing   from   /  to  50,   inclusive,  for  %500 
That  the  town  of  Mount  Morris,  in  the  each,   which   bonds  so  numbered,  to- 
county  of  Ogle  and  State  of  Illinois,  is  gether  with  another  series  numbering^ 
indebted  to  the  Chicago  and  Iowa  Rail-  from  j"/  to  75.  inclusive,  for  $/ooo  each, 
road  Company  in  the  full  and  just  sum  are  the  only  bonds  issued  or  to  be  is- 
of  %soo,  which  sum  of  money  said  town  sued  by  said  town  of  Mount  Morris, 
agrees  and  promises  to  pay  on  the /j/day  under  or  by  virtue  of  said  act. 
^M ay,  K.T).\'i)83,\.o\hc^^2S\A.  Chicago  and  In  witness  whereof,   the    supervisor 
Iowa  Railroad  Company,  or  bearer,    at  and    town    clerk    of   the    said  town  of 
the    Third  National  Bank   of  Chicago,  Mount   Morris   have    hereto    set    their 
Illinois,  with  interest  at  the  rate  of  ten  hands,  this  jc/ day  of  May,  a.  d.  1875^. 
percent,  per  annum,  payable,  annually,  fohn  fV.  Hitt,  SupcrvisoT. 
on  the  fst  day  of  May.  upon  the  deliv-  //.  H.  Clevidence,  Town  Clerk." 
ery  of  the  coupons  severally  hereto  an-  i.  The  bond  set  out  was  as   follows, 
nexed, —  for  which  payment  of  principal  to  wit: 

and  interest,  well  and  truly  to  be  made,  "  United  States  of  America,  \ 

the  faith,  credit,  and   property  of  the  County  of  Ogle,                     \       %iooo^ 

town  of  Mount  Morris  are  hereby  sol-  State  of  Illinois.                     ) 

emnlv  pledged,  under  authority  of  an  Mount  Morris  Town  Bond, 

act   of  the   General   Assembly   of  the  Know   all    men    by   these   presents^ 
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And  your  petitioner  further  shows,  that  said  bonds  so  made  and 
executed  were  by  said  town  delivered  to  said  railroad  company,  and 
that  afterward,  and  long  before  the  maturity  of  said  bonds,  your 
petitioner,  relying  on  the  judicial  sanction  which  said  bonds  had 
received  by  this  court,  for  a  good  and  valuable  consideration,  pur- 
chased of  and  from  said  railroad  company,  of  said  ^00  denomination 
and  series,  the  following  bonds,  to- wit:  Nos.  1,  2,  5,  9,  12,  1^,  16,  21, 
22,  23,  25,  27,  29,  and  30  to  47  inclusive;  and  that  at  the  time  of  pur- 
chasing said  last  above  described  bonds,  for  a  like  good  and  valuable 
consideration,  your  petitioner,  before  maturity  thereof,  purchased  of 
and  from  said  railroad  company,  of  said  %1000  denomination  and 
series,  the  following  bonds,  to-wit:  Nos.  57,  65,  66,  and  68  to  75, 
inclusive. 

And  your  petitioner  further  shows,  that  each  of  said  bonds  so  as 
aforesaid  belonging  to  your  petitioner,  had,  when  so  purchased, 
attached  to  it  fen  coupons,  each  one  of  which  coupons  was  for  the 
payment,  annually,  of  interest,  at  the  rate  of  Un  per  cent,  per  annum, 
accruing  on  the  bond  to  which  it  was  so  attached, — all  of  which 
coupons  have  been  paid,  except  the  last  f/iree  thereof  on  each  of  said 
bonds  of  your  petitioner;  that  all  of  said  above  specified  bonds  were 
sold  as  aforesaid,  and  delivered  to  your  petitioner,  and  that  the  same 
have  continued  to  be,  and  now  are,  the  property  of  your  petitioner; 
that  the  face  amount  thereof,  exclusive  of  all  interest  thereon,  is 
$26,500,  and  that  the  other  issued  bonds  of  said  town  not  so  pur- 
chased by  your  petitioner  were  disposed  of,  as  your  petitioner  is 
informed  and  believes,  and  so  states,  to  various  other  persons. 

And  your  petitioner  further  shows,  that  after  said  town  of  Mount 
Morris  had,  by  annual  taxation  of  the  property  therein,  paid  the 
annually  accruing  interest  on  said  bonds  for  a  space  of  about  seven 
years,  on  or  about  the  28th  day  of  April,  a.  d.  \^2,  one  John  Har- 
mon, (together  with  said  Samuel  Dome r,^  one  David Fager,  and  said 
Reuben  S.  Marshall,  being  owners  of  property,  both  real  and  personal, 
in  said  town  of  Mount  Morris,  and  residents  of  said  town,  exhibited 
in  the  circuit  court  of  said  Ogle  county  another  bill  in  chancery,  in 
their  own  behalf  and  in  the  behalf  of  all  the  other  tax-payers  of  the 

That  the  town  of  Mount  Morris,  in  the  eral  Assembly  of  the  State  ci  Illinois, 

county  of  Ogle  and  State  of  Illinois,  is  entitled  'An  act  to  incorporate  the  Chi- 

indebted  to  i\i&  Chicago  and  Iowa  Rail-  cago    and    Iowa    Railroad    Company,' 

road  Company  in  the  full  and  just  sum  approved  March  30,  A.  D.  1869,  and  of 

of  %iooo,   which   sum   of   money   said  a  vote  of  the  people  of  said  town, 

town  agrees  and   promises  to  pay  on  This  bond  is  one  of  a  series  number- 

the  ist  day  of  May,  A.  D.  i8<y5',  to  the  ing  from  5/  to  7^,  inclusive,  for  %iooo 

sz\A  Chicago  and  Iowa  Railroad  Company,  each,    which    bonds   so  numbered,   to- 

or  bearer,  at  the  Third  National  Bank  gether  with   another  series  numbering 

of  Chicago,  Illinois,  with  interest  at  the  from  /  to  /o,  inclusive,  for  %5oo  each, 

rate  of  ten  per  cent,  per  annum,  pay-  are  the  only  bonds  issued  or  to  be  is- 

able,  annually,  on  the  ist  day  of  May,  sued  by  the  said  lovin  oi  Afount Morris, 

upon    the    delivery    of    the     coupons  under  or  by  virtue  of  said  act. 

severally  hereto  annexed,  —  for  which  In   witness  whereof,  the  supervisor 

payment  of  principal  and  interest,  well  and   town   clerk   of  the  said   town  of 

and  truly  to  t)e   made,  the  faith,  credit  Mount  Morris  have   hereunto  set  their 

and   property   of  the    town    of  Mount  hands,  this^</ day  of  y^ar,  A.  d.  i87j'. 

Morris  are  hereby  solemnly  pledged,  Jno.   IV.  Hitt,  Supervisor. 

under  authority  of  an  act  of  the  Gen-  H.  H.  Clevidence,  Town  Clerk." 
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town  of  Mount  Morris,  against  your  petitioner,  together  with  other 
alleged  holders  and  owners  of  said  bonds,  both  known  and  unknown, 
the  county  treasurer  of  said  county  of  Ogle,  the  county  clerk  of  said 
county,  and  the  Auditor  of  Public  Accounts  of  the  State  of  Illinois, 
netting  forth,  in  substance,  among  other  things,  the  making,  execu- 
tion, delivery  and  ownership,  as  aforesaid,  of  said  bonds;  that  the 
supervisor  and  town  clerk  of  said  town  had  no  power,  right  or 
authority  to  issue  said  bonds;  that  they  were  wholly  void,  and  not 
binding  upon  said  town;  that  the  issue  of  said  bonds  had  not  been 
authorized  by  a  vote  of  the  people  of  the  said  town  prior  to  the 
adoption  of  article  IJf.  of  the  present  constitution  of  the  State  of  Illi- 
nois, nor  had  the  issue  of  any  bonds  of  said  town  to  said  railroad  com- 
pany, or  for  its  use,  been  authorized  in  the  manner  provided  in  the 
act  to  incorporate  said  railroad  company;  that  no  election  had  been 
held  in  said  town  pursuant  to  said  act,  but  that  said  instruments  were 
executed  and  issued  wholly  without  authority  of  law,  and  praying  the 
collection  of  any  tax  or  taxes  upon  the  property  of  the  complainants 
in  that  bill  and  the  other  tax-payers  of  said  town,  to  pay  said  bonds 
or  any  part  thereof,  or  the  interest  thereon,  be  perpetually  enjoined, 
and  that  the  holders  of  said  bonds  be  perpetually  enjoined  from  col- 
lecting, or  in  any  manner  attempting  to  collect,  the  same  or  any  part 
thereof  or  any  interest  thereon,  and  that  said  bonds  be  decreed  to  be 
null  and  void,  and  that  those  complainants,  and  the  other  tax-payers 
of  said  town,  be  forever  released  and  discharged  from  payment  thereof 
and  from  further  payment  of  any  interest  thereon,  and  that  those 
complainants  might  have  such  other  and  further,  and  such  further 
and  different,  relief  in  the  premises  as  should  be  agreeable  to  equity, 
and  praying  a  writ  of  injunction  to  all  the  aforesaid  ends,  —  which 
injunction  was  by  said  circuit  court  allowed,  and  served  upon  your 
petitioner  and  said  other  defendants;  and,  by  an  amendment  to  said 
last  mentioned  bill,  a  further  ground  against  the  validity  of  said 
bonds  was  alleged,  to-wit,  that  they  exceeded  the  constitutional  limi- 
tation to  which  said  town  could  become  indebted,  and  that  said  bonds 
had  been  voted  on  condition  that  said  town  should  have  the  benefit 
of  the  act  of  General  Assembly  of  the  State  of  Illinois,  approved  April 
i6,  1869,  commonly  called  the  "Grab  law,"  but  that  said  act  contra- 
vened the  constitution  of  said  State,  whereby  such  benefit  had  been 
wholly  lost  to  said  complainants. 

And  your  petitioner  further  shows,  that  it  filed  its  answer  to  said 
last  mentioned  bill  and  amendment  thereto,  among  others  denying, 
all  and  singular,  all  the  allegations  impeaching  said  bonds  therein,  as 
aforesaid  alleged,  and  setting  forth  that  it  had  purchased  the  herein- 
before specified  bonds  for  a  good  and  valuable  consideration,  relying, 
among  other  things,  upon  the  judicial  sanction  which  the  said  bonds 
had  received  by  fhe  then  said  former  judgment  of  the  Supreme  Court 
of  the  State  of  Illinois  upon  the  validity  of  the  power  to  issue  the 
same,  and  pleading  and  setting  up  the  said  first  hereinbefore  men- 
tioned proceedings  and  decree  in  estoppel  and  bar  of  that  second  bill. 

And  your  petitioner  further  shows,  that  thereupon  such  proceedings 
were  had  in  said  circuit  court  of  Ogle  county,  that  eventually,  on  a 
hearing  on  the  merits  thereof,  said  last  mentioned  injunction  was  dis- 
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solved  and  said  bill  dismissed,  whereupon  the  complainants  therein 
prosecuted  their  appeal  to  the  Appellate  Court  in  and  for  the  Second 
District  of  said  State,  whereby  said  injunction  was  continued,  and 
wherein  such  proceedings  were  had  that  the  decree  of  said  circuit 
court  in  that  behalf  was,  on  the  hearing  of  the  merits,  affirmed, 
whereupon  a  further  appeal  was  by  those  said  complainants  prose- 
cuted to  the  Supreme  Court  of  said  State,  whereby  said  injunction  was 
further  continued  in  full  force,  and  where  such  proceedings  were  had 
that,  by  the  consideration  and  judgment  of  such  court,  said  judgment 
of  said  Appellate  Court  was,  on  full  hearing  on  its  merits,  finally 
affirmed,  and  an  opinion  of  said  court  rendered  therein,  a  copy  of 
which  is  herewith  appended,  marked  "Exhibit^,"  and  is  made  part 
hereof,  but  that  said  complainants  thereupon  filed  their  petition  for 
a  rehearing  in  said  Supreme  Court,  which  petition  was  finally  denied 
at  the  March  term  thereof,  a.  d.  \%88. 

And  your  petitioner  further  shows,  that  it  has  long  since  cut 
off,  sold,  assigned,  transferred  and  delivered  to  third  persons  the 
unpaid  coupons  which  were  attached  and  belonged  to  its  several 
bonds,  so  that,  by  reason  of  the  premises,  there  now  remains  due  and 
unpaid  but  the  principal  sum  or  face  amount  of  each  and  every  one 
of  its  said  bonds,  with  interest  thereon  from  the  first  day  of  May^ 
A.  D.  I&55,  at  the  rate  of  ten  per  cent,  per  annum. 

And  your  petitioner  had  well  hoped  that  upon  the  termination  of 
said  last  mentioned  litigation,  said  town  of  Mount  Morris^  and  the 
proper  corporate  authorities  thereof  would  have  paid  the  interest 
and  principal  of  said  bonds  so  belonging  to  your  petitioner,  and  have 
levied  a  tax  for  that  purpose,  according  to  law,  but  now  so  it  is  that 
the  voters  of  said  town,  well  knowing  the  premises,  at  the  annual 
town  meeting  of  said  town,  held  on  the  <?^  day  of  ^/r//,  a.  d,  i855, 
passed  a  resolution,  and  placed  the  same  on  the  records  of  said  town, 
to  the  effect  that  it  was  the  sense  and  will  of  that  meeting  that  the 
town  oi  Mount  Morris  ^diy  only  the  face  of  such  bonds,  and  the  board 
of  town  auditors  of  said  town  of  Mount  Morris,  well  knowing  the 
judgments  in  the  aforesaid  respective  cases  have  been  finally  ren- 
dered against  said  town,  have  combined  and  conspired,  together  with 
other  officers  whose  duty  it  was  to  act  officially  in  raising  money  by 
taxation  to  pay  said  bonds,  to  enable  said  town  to  evade  the  payment 
thereof,  and  in  furtherance  of  said  combination  and  conspiracy  the 
said  board  of  town  auditors  have  neglected  and  disregarded  their 
duty  under  the  law  to  audit  said  bonds  so  belonging  to  your  peti- 
tioner, or  any  of  them,  or  any  part  thereof,  and  to  certify  to  the 
same,  so  that  the  town  clerk  of  said  town  might  certify  the  same  to 
the  county  clerk  of  said  county,  and  the  amount  necessary  to  pay 
said  bonds  might  be  levied  and  collected  of  the  taxable  property  in 
said  town. 

And  your  petitioner  further  show,  sthat  on  the  1st  day  of  Septem- 
ber, A.  D.  1 8^.*?,  said  Milton  E.  Getzendaner  was,  has  continued  to  be, 
and  still  is,  the  supervisor  of  said  town  oi  Mount  Morris;  Andrew 
Schecter  was,  has  continued  to  be,  and  still  is,  the  town  clerk  of  said 
town ;  John  Weller  and  said  Samuel  Fagar  were,  have  continued  to 
be,  and  now  are,  the  justices  of  the  peace  of  and  resident  in  said 
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town;  James  D.  Hayes  was,  has  continued  to  be,  and  still  is,  town 
collector  of  said  town;  Henry  P.  Lason  was,  has  continued  to  be,  and 
still  is,  county  clerk  of  said  county;  and  James  C.  Fesler  was,  has 
continued  to  be,  and  still  is,  county  treasurer  and  county  collector  of 
said  county  of  Ogle. 

And  your  petitioner  further  shows,  that  on  the  J^th  day  of  Septem- 
ber, A.  D.  i85<?,  at  the  semi-annual  meeting  of  the  board  of  town 
auditors  of  the  said  town  oi  Mount  Morris,  your  petitioner  presented 
to  said  board  its  account  against  said  town  for  the  principal  sum  of 
your  petitioner's  said  bonds,  and  the  interest  thereon  since  the  matu- 
rity of  its  said  bonds,  at  the  rate  of  ten  per  cent,  pfer  annum,  up  to 
that  date,  and  also,  then  and  there,  in  support  of  its  said  claim,  pro- 
duced and  exhibited  its  said  bonds  to  said  board,  and  requested  and 
demanded  of  said  board  that  it  should  audit  and  allow  the  same,  in 
favor  of  your  petitioner,  as  a  claim  against  said  town,  but  said  board 
then  and  there  neglected  and  refused  to  allow  the  same;  and  that  it 
was  the  duty  of  said  board  to  have  made  a  certificate  to  be  signed  by 
a  majority  of  said  board,  specifying  the  nature  of  your  petitioner's 
claim,  and  to  whom  the  amount  thereof  was  allowed,  and  to  have 
caused  such  certificate  to  be  delivered  to  the  town  clerk  of  said  town, 
so  that  the  aggregate  amount  of  the  claim  of  your  petitioner  could, 
by  the  proper  authority  of  said  town,  be  certified  to  the  county  clerk 
of  said  Ogle  county,  at  the  same  time  and  in  the  same  manner  as  other 
amounts  required  to  be  raised  for  town  purposes,  to  be  levied  and 
collected  as  other  town  taxes. 

And  your  petitioner  further  avers  and  charges,  that  said  town  has 
very  little,  if  any,  money  on  hand, —  less  than,  to  wit,  %1000, — which 
could  be  used  towards  the  payment  of  said  bonds  or  any  part  thereof 
so  belonging  to  your  petitioner,  and  that  it  is  absolutely  necessary 
that  proceedings  by  mandamus  should  be  taken  against  said  town 
and  the  county  officers  whose  duty  it  is  to  act  officially  in  levying  and 
collecting  taxes  to  pay  said  bonds  of  your  petitioner,  to  compel  them 
to  proceed,  according  to  law,  to  levy  and  collect  a  tax  to  pay  the  said 
bonds  of  your  petitioner,  or  else  they  will  continue  to  neglect  and 
avoid  their  duty  in  respect  thereto. 

And  your  petitioner  further  shows,  that  no  taxes  whatever  have 
been  levied  or  collected  since  the  year  a.  d.  \?>82,  to  pay  any  interest 
on  the  bonds  of  your  petitioner,  and  that  not  one  dollar  of  interest  or 
principal  has  been  paid  on  its  said  bonds  for  the  last  six  years,  but 
that  said  town  and  its  officers  and  a  large  portion  of  its  tax-payers 
have  been  and  now  are,  since  the  Supreme  Court  of  said  State  has 
repeatedly  decided  in  favor  of  the  validity  of  said  bonds,  resisting 
and  opposing  the  collection  and  payment  of  said  bonds  and  interest 
thereon,  by  means  of  which  they  hope  to  successfully  repudiate  said 
indebtedness  of  said  town,  or  a  portion  thereof,  by  means  whereof 
your  petitioner  has  been  and  is  deprived  of  the  money  due  it  on  its 
said  bonds,  and  has  no  adequate  remedy,  except  by  mandamus  pro- 
ceedings, against  the  officers  of  said  town  of  Mount  Morris  and  of 
the  county  of  Ogle,  whose  duty  it  is  to  levy  and  collect  taxes  upon  the 
taxable  property  in  said  town  of  Mount  Morris  to  pay  said  bonds ;  and 
unless  your  petitioner  can  obtain  aid  and  redress  by  this  method,  it 
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will  sustain  a  loss  to  a  large  amount,  to-wit,  to  the  amount  of  at  least 
%Jfi,000. 

Your  petitioner  further  shows,  that  said  town  of  Mount  Morris^  in 
territory,  is  to  the  extent  of  a  full  Congressional  township  of  land, 
and  that  the  property  therein,  real  and  personal,  subject  to  taxation, 
was,  by  the  State  equalized  valuation  for  the  year  a.  d.  i8<9^,  of  the 
value  of  %629,6113\  by  the  State  equalized  valuation  for  the  year  a.  d. 
i8.?5,  of  the  value  of  %6S8,106\  by  the  State  equalized  valuation  for 
the  year  a.  d.  i8<?4,  of  the  value  of  %617,S28;  by  the  State  equalized 
valuation  for  the  year  a.  d.  iS85,  of  the  value  of  ^547,652;  by  the 
State  equalized  valuation  for  the  year  a.  d.  iS86,  of  the  value  of 
'i^  11,659;  by  the  State  equaUzed  valuation  for  the  year  a.  d.  i857,  of 
the  value  of  $508,955;  by  the  State  equalized  valuation  for  the  year 
A.  D.  iS88)  of  the  valuation  of  %519,290. 

Your  petitioner  further  shows,  that  on  the  1st  day  of  May,  a.  d. 
\Z85, —  the  maturity  of  said  bonds, —  and  on  the  i^/day  of  each  May 
thereafter  succeeding,  until  the  thereafter  annually  accruing  interest 
upon  its  said  bonds,  and  the  principal  thereof,  should  have  been  fully 
paid  and  satisfied,  your  petitioner  was  entitled  to  have,  upon  the 
taxable  property  of  said  town  as  the  same  was  so  annually  equalized, 
a  tax  collected  for  its  benefit,  not  exceeding  two  per  cent,  per  annum; 
and  your  petitioner  here  claims  that,  by  reason  of  the  premises,  it  is 
now  here  entitled  to  aggregate  said  several  annual  taxations,  as  the 
same  should  have  been,  but  were  not,  collected  and  paid  to  it,  and 
have  all  of  the  same  levied  and  collected  at  one  and  the  same  time, 
to  apply  on  said  bonds  of  your  petitioner. 

Your  petitioner  therefore  now  here  prays  that  your  honors  may 
award  a  writ  of  mandamus,  at  the  suit  of  the  People  of  the  State  of 
Illinois,  upon  the  relation  of  your  petitioner,  to  issue  out  of  this  court, 
directed  to  the  board  of  town  auditors  of  the  said  town  of  Mount 
Morris,  the  town  clerk  of  said  town,  the  county  clerk  of  the  county 
of  Ogle,  the  town  collector  of  said  town  of  ATount  Morris,  the  super- 
visor of  said  town,  and  the  county  collector  and  county  treasurer  of 
said  Ogle  county,  commanding  them  and  each  of  them,  respectively, 
to  do  every  act  and  thing  devolving  upon  them  by  law,  as  such  offi- 
cers, for  the  levy,  collection  and  payment  of  a  tax  sufficient  to  pay 
said  bonds,  besides  interest  thereon  since  said  1st  day  of  May,  a.  d. 
\%85,  at  the  rate  of  ten  per  cent,  per  annum;  and  particularly  that 
said  board  of  town  auditors  of  said  town  of  Mount  Morris  may  be 
commanded  forthwith  to  audit  and  allow  said  bonds  so  belonging  to 
your  petitioner  as  a  claim  against  said  town  oi  Mount  Morris,  in  favor 
of  your  petitioner,  and  to  make,  sign  and  deliver  to  the  town  clerk 
of  said  town  a  proper  certificate  thereof,  as  required  by  the  township 
organization  acts,  in  reference  to  claims  audited  and  allowed  against 
towns,  specifying  the  nature  of  said  claim  and  to  whom  the  amount 
is  allowed,  and  to  do  each  and  every  act  and  thing  in  reference  to 
said  bonds  of  your  petitioner  that  the  Township  Organization  law 
requires  of  them  in  reference  to  lawful  claims  against  said  town,  so 
as  to  put  the  same  as  quickly  as  possible  in  process  of  payment,  by 
the  levy  and  collection  of  a  tax  therefor;  and  also  particularly  com- 
manding the  town  clerk  of  said  town  oi  Mount  Morris  X.o  properly  file 
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in  his  office  the  claim  of  your  petitioner  against  said  town,  founded 
on  said  bonds  so  belonging  to  your  petitioner,  when  the  same  shall 
have  been  audited  and  allowed  by  the  board  of  town  auditors  of  said 
town,  and  certified  to  him  by  said  board,  and  then  immediately  to 
certify  the  amount  thereof,  or  so  much  thereof  as  may  by  law  be 
annually  assessed  and  collected  upon  said  claim  of  your  petitioner, 
together  with  any  other  charges  and  demands  which  it  is  his  duty  to 
so  certify,  to  the  county  clerk  of  said  Ogle  county,  at  the  same  time 
and  in  the  same  manner  as  other  amounts  required  to  be  raised  for 
town  purposes,  and  commanding  him  to  do  every  act  and  thing  in 
reference  to  said  bonds  of  your  petitioner  which  is  required  of  him 
by  law  in  reference  to  other  audited  claims  against  the  town,  so  as  to 
enable  the  amount  thereof  to  be  levied  with  the  levy  made  in  the  year 
\%88  for  town  purposes,  and  collected  with  the  town  taxtes  in  said 
year;  and  also  particularly  commanding  the  clerk  of  said  Ogle  county 
to  estimate  and  determine  the  rate  per  cent,  upon  the  proper  valua- 
tion of  property  in  said  town  of  Mount  Morris^  in  the  year  i8^<?,  that 
will  produce  an  amount  sufficient  to  pay  said  bonds  so  belonging  to 
your  petitioner,  and  the  interest  thereon,  and  then  to  extend  the 
same  upon  the  same  book  upon  which  he  extends  other  town  taxes 
of  said  town  oi Mount  Morris  levied  in  the  year  \Z88,  and  command- 
ing him  to  include  the  collection  thereof  in  his  warrant  to  the  col- 
lector of  said  town  oi  Mount  Morris;  and  also  commanding  said 
county  clerk  of  Ogle  county  to  do  every  act  and  thing  in  respect  to 
the  levy,  assessment,  extension  and  collection  of  a  tax  to  pay  said 
bonds  of  your  petitioner,  that  the  law  requires  of  him  in  reference  to 
other  similar  claims  against  said  town  certified  to  him  by  the  town 
clerk,  according  to  law;  and  also  particularly  commanding  the  town 
collector  of  said  town  oi  Mount  Morris  to  collect  the  tax  extended 
by  the  county  clerk  of  said  Ogle  county  upon  the  collector's  books 
for  said  town  of  Mount  Morris,  so  far  as  he  is  able  to  do  so,  and  if  he 
does  not  succeed  in  collecting  the  same,  to  make  a  proper  return  to 
the  county  collector  of  the  amount  uncollected,  as  in  case  of  other 
taxes  which  he  is  unable  to  collect,  and  as  the  law  requires,  and  to 
do  every  act  and  thing  in  respect  to  said  tax  for  the  payment  of  said 
bonds  which  the  law  requires  of  him  in  reference  to  any  other  tax 
levied  to  pay  a  claim  against  said  town;  and  also  particularly  com- 
manding said  county  treasurer  and  collector  of  the  county  of  Ogle,  to 
collect  all  of  said  tax  levied  and  assessed  to  pay  said  bonds  which 
may  be  reported  or  returned  to  him  as  unpaid  by  the  town  collector 
of  said  town  of  Mount  Morris,  or  in  case  the  same  is  not  collected  by 
him,  that  he  then  proceed  and  sell  the  delinquent  property  upon 
which  the  said  tax  remains  unpaid,  after  having  taken  all  the  pre- 
liminary steps  required  of  him  by  law  to  entitle  him  to  sell  delinquent 
property,  and  commanding  him  to  do  every  act  and  thing  in  reference 
to  such  tax  which  the  law  requires  of  him  in  respect  to  any  other 
unpaid  tax  levied  to  pay  a  town  claim;  and  also  particularly  requir- 
ing the  supervisor  of  said  town  of  Mount  Morris  to  pay  to  your  peti- 
tionter,  for  the  satisfaction  of  its  said  bonds,  all  money  that  may 
come  into  his  hands  from  the  collection  of  said  tax  levied  to  pay  said 
bonds  and  interest  thereon. 
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That  in  case  it  shall  appear,  upon  the  return  day  of  the  summons 
issued  herein,  that  the  board  of  town  auditors  of  said  town  of  Mount 
Morris  have  neglected,  at  their  semi-annual  meeting  holden  on  the 
Jfth  day  of  September,  1888,  to  audit  and  allow  and  properly  certify 
the  ^mount  due  on  said  bonds  of  your  petitioner  to  the  town  clerk 
of  said  town  as  a  claim  against  said  town,  or  in  case  it  shall  appear 
that  the  said  town  clerk  has  neglected  or  evaded  properly  certifying 
said  claim  to  the  county  clerk  of  said  Og/e  county,  then,  in  such  case, 
your  petitioner  prays  that,  pursuant  to  the  law  in  such  case  made 
and  provided,  it  may  be  awarded  a  judgment  for  ^1000  damages 
against  the  officer,  or  each  and  every  of  the  officers  so  delinquent, 
besides  being  allowed  a  peremptory  mandamus  commanding  the 
officer  so  delinquent  to  forthwith  perform  the  duties  so  neglected  by 
them. 

And  your  petitioner  also  prays  for  such  other  and  further  or  dif- 
ferent and  other  relief  in  the  premises  as  the  nature  and  exigencies 
of  its  case  may  require,  and  as  shall  to  your  honors  seem  meet. 

[(^Signature  and  verification  as  in  Form  No.  ISJfid.y^ 

Form  No.  13467. 

(Precedent  in  Priestly  v.  Watkins,  62  Miss.  799.)* 

[To     the     Honorable     the     Circuit    Court     of     Madison    County, 
Mississippi.  ]  ^ 
Your  petitioner  would  show  that  she  is  the  holder  and  owner  of 
a  certain  bond  of  Madison  County,  of  the  denomination  of  five  hun- 
dred doWaxs,  said  bond    being  numbered  "^(?^,"and  was  issued  by 

1.  The  matter  enclosed  by  and  to  be  by  the  board  for  that  purpose,  and  to 
supplied  within  [  ]  will  not  be  found  in  make  affidavit  of  their  title  to  said 
the  reported  case.  bonds  and  file  the  same  with  the  said 

2.  This  proceeding  was  instituted  in  clerk,  in  which  affidavit  shall  be  set 
the  circuit  court  of  Madison  county,  forth  the  number  of  each  bond,  the  date 
but  by  agreement  of  the  parties  was  of  its  issuance,  the  amount  thereof, 
transferred  to  the  circuit  court  of  and  the  names  of  the  different  persons 
Copiah  county.  through  whom  the  holder  derives  title; 

The  defendant  answered,  stating  in  and  unless  such  affidavit  is  filed,  the 

substance  that  the  petitioner  had  failed  said  clerk  shall  not  register  the  same, 

to  make  and  file  an  affidavit  and  pre-  and  payment  of  all  interest  or  principal 

sent  her  bond  for  registration,  as  re-  thereof  shall  be  stopped;  and  said  order 

quired    by  an   order   of   the   board   of  of  said  board  shall  require  the  registra- 

supervisors    made   in   April,    1884,    in  tion,  as  aforesaid,  of  the  bonds  of  said 

pursuance  of  section  i  of  an  act  of  the  county  within  six  months  after  date  of 

legislature  approved   March   15,   1884,  the  order  aforesaid;  in  said  order  the 

which   section  is  in  the  language  fol-  said  board  shall  require  the  clerk  of  the 

lowing:  board  to  give  notice  of  same  by  adver- 

"  Be  it  enacted  by  the  legislature  of  tising    the   same   in    some   newspaper 

the  State  of  Mississippi,  That  the  Board  published  in  the  said  county,  and  by 

of  Supervisors  of  Madison  County  shall  mailing  a  copy  of  the  said  notice  to  the 

at  their  first  meeting  after  this  act  goes  address  of  each  person  who  collected 

into   eflfect,   or   as   soon    thereafter   as  coupons    payable    for   the   interest   of 

practicable,  enter  an  order  on  the  min-  1883;   and  when  said   bonds   are   pre- 

utes  of  the  board  directing  and  requir-  sented   with    the    affidavits   above   re- 

ing  all  persons  now  holding  outstanding  quired,  it  shall  be  the  duty  of  the  clerk 

bonds  of  said  county  to  bring  the  same  to  enter  the  same  in  a  well-bound  book 

forward  to  be  registered  by  the  clerk  of  to  be  provided  by  the  board  for  such  pur- 

the  said  board  in  a  book  to  be  provided  pose,  setting  down  the  kind,  amount. 

857  Volume  11. 


13467.  MANDAMUS.  13467. 

said  county  in  aid  of  the  Vicksburg,  Canton  and  Yazoo  City  Railroad 
Company,  and  bears  seven  per  cent,  interest  from  date  until  maturity, 
said  interest  being  payable  semi-annually  on  the  1st  of  December  and 
1st  of  June  of  each  year;  and  that  said  bond  is  not  due  and  payable 
until  June  1,  iS92;  that  said  bond  was  issued  on  the  6tA  c^ay  of 
August,  1 875,  under  and  pursuant  to  an  order  of  the  Board  of  Super- 
visors of  Madison  County,  at  a  meeting  of  said  board  held  on  the 
21th  day  of  April,  iS72,  directing  a  subscription  in  the  sum  of  two 
hundred  and  fifty  thousand  dollars  to  the  capital  stock  of  the  Vicks- 
burg.  Canton  and  Yazoo  City  Railroad  Company,  and  authorized  by  a 
vote  of  the  people  of  said  county  at  a  special  election  held  on  the 
30th  day  of  March,  i872,  under  an  act  of  the  legislature  of  said  State, 
entitled  "  An  act  to  incorporate  the  Vicksburg,  Canton  and  Yazoo 
City  Railroad  Company,"  approved  March  21,  187 1;  that  said  bond 
is  payable  to  the  Vicksburg,  Canton  and  Yazoo  City  Railroad  Company 
or  bearer,  and  is  signed  by  the  president  and  the  clerk  of  the  Board 
of  Supervisors  of  Madison  County.  Petitioner  acquired  said  bond  by 
purchase,  for  value  and  in  good  faith.  The  interest  on  said  bond  is 
payable  in  semi-annual  installments,  evidenced  by  certain  coupons 
attached  to  said  bond,  each  coupon  bearing  a  number  corresponding 
with  the  number  of  said  bond  and  expressing  the  amount  of  interest 
and  when  the  same  is  due.  The  said  coupons  vitre forty  in  number, 
for  seventeen  dollars  and  fifty  cents  each,  the  last  being  due  and  pay- 
able on  the  1st  oi  June,  i892;  and  said  coupons  have  heretofore  been 
paid  upon  presentation  of  the  same  to  the  County  Treasurer  of 
Madison  County.  Petitioner  would  further  show  that  six  months' 
interest  was  due  her  on  said  bond  on  the  1st  of  December  last,  and  is 

still  due,  and  that  on  the day  of  March,  iB85,  she  presented 

to  James  Priestly,  the  treasurer  of  said  county,  whose  duty  it  was  to 
pay  the  same,  the  coupon  —  a  copy  of  which  is  herewith  filed  — call- 
ing for  seventeen  dollars  zxv^  fifty  cents  interest  due  petitioner  on  her 
said  bond,  and  demanded  that  the  said  treasurer  pay  the  same;  but 
the  said  treasurer  wrongfully  refused  and  still  refuses  to  pay  the 
said  petitioner  the  sum  of  money  due  her  on  said  coupon  or  any  part 
thereof.  Petitioner  avers  that  it  is  the  duty  of  said  treasurer  to  pay 
said  coupon;  that  his  failure  and  refusal  to  pay  the  same  is  a  violation 
of  his  duty  to  your  petitioner;  and  that  petitioner  has  no  plain  and 
adequate  and  speedy  remedy  against  said  treasurer  in  the  ordinary 

date,  and  number  of  each   bond,  the  tion  of  the  petition,  and  an  admission 

name  of  the  person   to  whom  issued  by  the  plaintiff  that  she  had  failed  to 

and  of  the  person  holding  the  same  at  comply  with  the  order  of  the  board  of 

the  time  of  such  registration,  and  of  all  supervisors  requiring  the  registration 

intermediate  holders  of  each  bond,  and  of  her  bond.     The  court  declared  the 

he  shall  file  and  carefully  preserve  the  statute  relied  upon  by  the  defendant  to 

several  affidavits   made   by  the  bond-  be  unconstitutional  and  void  so  far  as 

holders;  and  when  said  bonds  are  so  it  may  operate  against  the  petitioner's 

entered,  the  clerk  shall  indorse  on  each  bond,  and  directed  the  defendant  to  pay 

one  thereof  the  word  '  Registered'  and  the  past-due  coupon.     From  such  judg- 

the  date  thereof,  and  sign  the  same  as  ment  the  defendant   appealed  to  this 

clerk  of  said  board."  court,  where  the  judgment  of  the  circuit 

The  case  was  tried  upon  an  agreed  court  was  affirmed, 
statement  of  facts  containing  an   ad-        See,    generally,    supra,    note    i,    p. 

mission  by  the  defendant  of  the  allega-  771. 
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course  of  law,  and  she  therefore  prays  that  said  James  Priestly  be 
summoned  to  appear  and  answer  this  petition  and  show  cause  why 
he  shall  not  at  once  pay  said  coupon,  and  that  upon  his  failure  so  to 
do  a  writ  of  mandamus  issue  against  said  treasurer  directing  and 
commanding  him  to  pay  the  same. 
\(^Signature  and  verification.'))^ 

4.  Ag-ainst  City  op  Town  Ofllcer. 

a.  Board  of  Aldermen  or  City  Council. 

(1)  To  Accept  Petitioner's  Bond  as  Tax  Collector  and  to 
Command  Another  to  Refrain  from  Performing  Duties  as 
Tax  Collector. 

Form  No.  13468.' 

Commonwealth  of  Massachusetts. 
To  the  Honorable  the  Justices  of  the  Supreme  Court: 

The  petition  of  James  C.  Keough,  of  Holyoke,  in  the  County  of 
Hampden,  for  a  writ  of  mandamus  against  the  Board  of  Aldermen  of 
the  City  Council  of  the  city  of  Holyoke,  a  Municipal  Corporation  duly 
established  in  said  County,  and  Daniel  Proulx,  of  said  Holyoke. 

Respectfully  represents  your  petitioner  that  the  City  of  Holyoke,  a 
Municipal  Corporation,  was  established  in  said  county  by  chapter  one 
hundred  and  fifty-four,  of  the  Acts  of  the  year  one  thousand  eight 
hundred  and  seventy-three,  and  that  by  section  thirteen  of  said 
chapter  it  is  provided  that  the  city  council  of  the  said  City  of  Holyoke 
shall,  as  soon  as  may  be  after  organization,  annually  elect  by  joint 
ballot  in  convention  a  collector  of  taxes;  that  the  said  city  council  of 
the  current  year  organized  on  the  fourth  day  oi  January,  i892,  and 
met  in  joint  convention  on  the  fifth  day  of  January,  i892;  that  the 
said  city  council,  in  said  joint  convention,  proceeding  to  the  election 
of  a  collector  of  taxes,  took  two  ballots  without  effecting  said  election, 
and  that  thereupon,  in  said  joint  convention,  the  said  city  council 
took  a  M/>^ ballot,  on  which  all  the  members  of  the  said  city  council 
voted,  on  which  last  named  ballot  the  whole  number  of  votes  cast 
was  twenty-eight  (^28),  of  which  your  petitioner  received  fifteen  {15), 
and  one  Daniel  Proulx  received  thirteen  (IS),  and  that  the  mayor,  who 
was  presiding  officer  of  said  joint  convention,  declared  that  your 
petitioner  was  elected  —  all  of  which  proceedings  of  the  said  joint 
convention  appear  by  the  records  thereof;  that  your  petitioner  was 
duly  elected  collector  of  taxes  for  the  said  city  by  said  city  council 
for  the  current  year,  and  that  said  joint  convention  dissolved. 

And  your  petitioner  further  represents  that  afterward,  on  the 
nineteenth  day  oi  January,  iS92,  met  in  joint  convention  the  said  city 
council,  and  wrongfully  voted  to  declare  the  ballot  by  which  your  peti- 
tioner was  elected  at  the  joint  convention  of  January  5,  i2t92,  void, 

1,  The  matter  to  be  supplied  within  original  papers  in  JCeough  v.  Board  of 
[  ]  will  not  be  found  in  the  reported  Aldermen,  156  Mass.  403,  in  which  case 
case.  the  writ  was  awarded. 

2.  This    form    is    copied    from    the  See,  generally,  supra,  note  i,  p.  771. 
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and  wrongfully  voted  to  declare  that  the  said  Daniel  Proulx  was 
elected  on  the  ballot  preceding  the  ballot  by  which  your  petitioner 
was  elected  at  the  joint  convention  of  Jatiuary  5,  i892 —  all  of  which 
proceedings  of  said  joint  convention  oi  January  19,  iS92,  appear  by 
the  records  thereof. 

And  your  petitioner  still  further  represents  that,  in  conformity  with 
the  requirements  of  chapter  twenty-seven,  section  one  hundred  and 
twenty-four  of  the  Public  Statutes,  for  the  purpose  of  qualifying  for 
the  performance  cf  his  duties  as  collector  of  taxes,  presented  to  the 
board  of  aldermen  of  said  city  council,  on  the  second  day  oi  February, 
i892,  a  bond,  conditioned  upon  the  faithful  discharge  of  his  duties,  in 
the  penal  sum  required  by  the  said  board  of  aldermen,  and  with  good 
and  sufficient  sureties;  that  it  was  the  duty  of  the  said  board  to 
accept  said  bond,  but  that  the  said  officers  did  refuse  to  accept  said 
bond,  for  the  express  reason,  as  appears  by  the  records  of  said  board, 
that  the  said  board  did  not  recognize  your  petitioner  as  the  legally 
elected  collector  of  taxes. 

And,  for  the  purpose  of  showing  that  the  said  board  intends  to  con- 
tinue to  refuse  to  recognize  your  petitioner  as  the  collector  of  taxes 
for  said  city,  your  petitioner  further  represents  that  on  the  second  day 
of  February,  iS92,  the  said  board  accepted  irom  sa.id  Dame/ Frou/x  a. 
bond,  conditioned  upon  the  faithful  discharge  of  his  duties  as  collector 
of  taxes  for  said  city. 

And  the  said  Daniel  Proulx  claims  to  have  been  elected  collector 
of  taxes  for  said  city,  and  to  have  been  duly  qualified  for  and  entered 
upon  the  performance  of  the  duties  of  said  office. 

Wherefore  your  petitioner  prays  this  Honorable  Court  to  issue  its 
writ  of  mandamus  in  favor  of  your  petitioner,  to  be  directed  against 
said  board' of  aldermen,  the  said  board  being  composed  of  William 
Haney,  Antoine  Marcotte,  Michael  Connors,  Patrick  IV.  Shea,  Allen 
Higginbottom,  Mederic  J.  Laporte  and  Frederick  C.  Steele,  commanding 
them,  the  said  board  of  aldermen,  to  accept  the  said  bond  of  your 
petitioner,  presented  as  aforesaid,  and  not  further  to  deny  or  interfere 
with  him  in  the  performance  and  discharge  of  his  duties  as  said  col- 
lector of  taxes,  and  to  do  such  other  things  in  that. behalf  as  the  law 
requires;  and  against  the  ^a\d  Daniel  Proulx,  commanding  him  to 
abstain  from  the  performance  of  the  duties  of  said  office  of  collector 
of  taxes,  and  not  in  any  way  to  interfere  with  your  petitioner  in  the 
performance  of  the  said  duties. 

A  copy  of  the  records  of  the  said  city  council  in  joint  convention, 
and  of  the  said  board  of  aldermen  in  regard  thereto,  is  hereto  annexed. 

James  C.  Keough. 

I,  James  C.  Keough,  the  petitioner  in  the  foregoing  petition,  on  oath 
affirm  that  the  statements  and  matters  contained  in  said  petition,  and 
subscribed  to  by  me,  are  true  so  far  as  they  depend  upon  my  own 
knowledge,  and  that,  so  far  as  they  depend  upon  information  and 
belief,  I  believe  them  to  be  true. 

James  C.  Keough. 

Hampden,  ss.  February  19,  i892. 

Sworn  to  before  me  this  day. 

C.  T.  Callahan,  Justice  of  the  Peace. 
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(2)  To  Admit  Colored  Children  to  Public  School. 

Form  No.  13469. 

(Precedent  in  People  v.  Alton,  179  111.  616.)' 

[To  the  Honorable  the  Supreme  Court  of  the  State  of  Illinois.^ 

Your  petitioner,  the  people  of  the  State  of  Illinois,  on  the  relation 
of  Scott  Bibb,  who  is  a  citizen  of  the  United  States  and  of  the  State  of 
Illinois  and  a  resident  and  tax-payer  of  the  city  and  school  district 
of  the  city  of  Alton,  would  respectfully  represent  and  show  to  your 
honors  that  by  virtue  of  the  provisions  of  an  act  entitled  "  An  act  of 
the  General  Assembly  of  the  State  of  Illinois  entitled  An  act  to 
amend  the  twelfth  section  of  the  charter  of  the  city  of  Alton,  estab- 
lishing and  regulating  the  public  schools  in  said  city,"  approved 
February  13,  1865,  it  was,  amongst  other  things,  provided:  "The 
city  of  Alton  is  hereby  enacted  into  a  school  district.  *  *  *  The 
common  council  shall  have  and  possess  all  the  rights,  power  and 
authority  necessary  for  the  proper  management  of  the  school  lands 
and  funds  belonging  to  said  school  district,  and  shall  have  power  to 
prescribe  the  branches  to  be  taught  in  the  different  schools,  to  grade 
and  regulate  the  same;  to  erect,  hire,  or  purchase  buildings  suitable 
for  school-houses,  and  to  keep  the  same  in  repair;  to  buy  or  lease 
sites  for  school-houses,  with  the  necessary  grounds;  to  furnish 
schools  with  the  necessary  fixtures,  furniture  and  apparatus,  and  to 
fix  the  amount  of  compensation  to  be  allowed  to  teachers  and  for  all 
these  purposes,  and  to  support  and  maintain  schools  and  supply  the 
inadequacy  of  the  school  funds,  and  to  enact  such  ordinances  as  may 
be  necessary  to  carry  these  powers  and  duties  into  effect."  Which 
said  act  still  remains  in  full  force,  and  under  and  by  virtue  of  its  pro- 
visions the  said  common  council  of  the  city  of  Alton  have  heretofore 
and  do  now,  by  means  of  a  board  of  education  and  other  agencies 
created  by  ordinances  of  said  city,  prescribe  the  branches  to  be 
taught  in  said  different  public  schools,  and  grade  and  regulate  the 
same,  and  do  erect  school-houses  and  keep  the  same  in  repair,  and 
by  the  agencies  aforesaid  govern,  manage  and  control  the  public 
schools  of  said  city  and  district  in  all  respects  whatever.  And  your 
petitioner  would  further  represent  to  your  honors,  that  soon  after  the 
passage  of  the  act  before  mentioned  the  said  city  council  of  the  city 
of  Alton  in  due  form  adopted  certain  ordinances  by  which  the  said 
common  council  divided  the  city  into  y^z/^  school  districts,  suited  to 
the  wishes  and  conveniences  of  the  majority  of  the  people  of  the  said 
city  and  school  district  and  to  the  ehildren  who  have  a  right  of  ad- 
mission and  instruction  in  the  said  schools,  without  the  exclusion  of 
any  child  on  account  of  his  or  her  color,  one  of  which  was  called  the 
Irving  school  district,  another  the  Lincoln  school  district,  a  third  the 
Garfield  school  district,  a  fourth  the  Washington  school  district,  and 

1.  This  proceeding  was  certified  to  errors   in   excluding  certain   evidence 

the  circuit  court  of  Madison  county  for  offered  by  the  petitioner  on  the  trial, 

the  trial  of  certain  issues  of  fact  and  a  See,    generally,    supra,    note    i,    p. 

verdict   resulted    in    favor  of    the    re-  771.. 

spondents.    This  verdict,  however,  was  2.  The  matter  enclosed  by  []  will  not 

set  aside  and  a  new  trial  ordered  for  be  found  in  the  reported  case. 
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the  fifth  the  Humboldt  school  district,^  and  in  all  these  school  districts 
there  had  been  before  that  time,  or  there  were  afterward,  erected  or 
secured  by  said  common  council  school-houses  that  were  convenient 
to  the  children  and  to  the  inhabitants  of  said  district,  into  which 
schools  all  children  of  suitable  age  and  advancement  were  admitted 
for  instruction  without  regard  to  color;  that  afterward,  to-wit,  on 
the  20th  day  of  September,  j897,  and  before  that  time,  the  said  com- 
mon council  of  the  city  of  A/ton  had  erected  or  caused  to  be  erected, 
at  the  points  hereinafter  named,  two  additional  school-houses,  one 
called  the  Doug/as  school  and  the  other  called  the  Lovejoy  school, 
which  houses  were  erected  at  the  following  points  in  said  city:  One 
on  the  corner  of  Market  and  East  Tenth  streets  and  the  other  on  the 
corner  of  Union  and  Silver  streets,  and  are  remote  from  and  incon- 
venient to  many  of  the  colored  children  of  the  city  of  Alton;  that  there 
are  in  the  city  of  Alton  and  in  the  school  district  before  mentioned  at 
least  one  thousand  persons  commonly  called  "  colored  persons,"  that 
they  reside  in  all  parts  of  said  city,  and  at  least  two  hundred  of  such 
persons  are  between  the  ages  of  six  and  twenty-one  years,  and  are  en- 
titled to  admission  to  the  most  convenient  of  the  common  public 
schools  of  the  said  city  and  school  district,  without  exclusion,  directly 
or  indirectly,  on  account  of  the  color  of  such  child  or  children  on  any 
pretense  whatever.  And  your  petitioner  would  further  represent  to 
your  honors,  that  on  the  eighth  day  of  September,  i896,  the  said  city 
council  passed  an  ordinance,  which  was  approved  by  the  mayor  on 
the  ninth  day  of  September,  iS96,  entitled  "  An  ordinance  repealing 
section  8  of  an  ordinance  entitled  an  ordinance  for  the  re-organiza- 
tion and  continuance  of  the  public  schools  of  the  city  of  Alton,"  and 
in  order  to  discriminate  against  all  the  children  of  color  within  the 
said  city  and  school  district,  and  to  exclude  such  children,  on  account 
of  their  color  alone,  from  the  most  convenient  common  public  schools 
established  in  said  city,  it  was  ordained  by  the  city  council  of  the 
city  of  Alton  that  "  section  8  of  an  ordinance  for  the  re-organization 
and  continuance  of  the  public  schools  of  the  city  of  Alton,"  said  last 
mentioned  ordinance  being  a  part  of  the  revised  ordinances  of  1875, 
and  being  found  on  page  171  of  the  revised  ordinances  of  the  year, 
"be  and  the  same  is  hereby  repealed,  and  the  city  of  Alton,  as, a 
school  district,  from  the  passage  and  approval  of  this  ordinance,  be 
considered  and  is  hereby  declared  to  be  one  entire  and  complete 
school  district,  and  that  all  school  districts  be  and  the  same  are 
hereby  abrogated  and  abolished:  Provided,  however,  that  the  repeal 
of  this  section  (eight)  shall  in  nowise  affect  or  in  anywise  impair  the 
legality  and  validity  of  the  present  board  of  education,  or  any  of  its 
members.  And  provided  further,  that  hereafter,  the  members  of  the 
school  board  shall  and  may  be  selected  without  any  reference  to 
their  residence  in  former  school  districts:  And  provided  also,  that 
hereafter  the  board  of  education,  or  the  superintendent  of  schools,  if 
the  said  board  shall  see  fit  to  delegate  to  said  superintendent  the 
right  and  authority  of  so  doing,  shall  have  the  power  to  indicate  and 
determine  what  school  or  schools  the  pupils  of  the  public  schools 
shall  attend,  without  reference  to  the  residence  of  such  pupils:  Pro- 
vided, further,  that  such  rules  and  regulations  regarding  the  place  of 
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attendance  shall  be  as  near  as  possible  uniform  and  general  in  their 
application."  And  your  petitioner  would  further  represent  to  your 
honors,  that  the  purpose  for  which  such  ordinance  was  passed  by  the 
common  council  of  the  city  of  Alton  was  to  give  to  the  board  of  edu- 
cation of  said  city  and  district  the  right,  power  and  authority  to  dis- 
criminate against  the  colored  children  in  said  city  between  the  ages 
of  six  and  twenty-one  years  who  were  qualified  and  had  the  right  to 
enter  the  public  schools  of  said  city  and  exclude  said  children  from 
the  most  convenient  of  such  schools :  that  on,  to-wit,  the  IJflh  day  of 
September,  iS97,  in  order  to  carry  into  effect  the  purpose  of  the  com- 
mon council  of  the  said  city  to  discriminate  against  the  colored  chil- 
dren aforesaid  on  account  of  their  color,  and  exclude  them  from  the 
most  convenient  public  schools,  the  said  board  of  education  of  the 
city  of  Alton,  and  the  aforesaid  school  district,  passed  and  adopted 
the  following  preamble  and  resolutions: 

"  Whereas,  the  crowded  condition  of  our  schools  renders  it  neces- 
sary to  transfer  pupils  from  the  different  school  houses  to  other 
places  or  school  houses;  be  it 

Resolved,  That  the  superintendent  of  our  schools  be  and  is  hereby 
instructed  to  send  school  children  to  such  school-houses  as  the  com- 
mittee on  teachers  may  direct  him." 

Which  said  resolution  was,  under  the  authority  of  the  common 
council  of  the  city  of  Alton,  adopted  by  the  board  of  education  of 
said  city  as  a  mere  deceitful,  fraudulent,  evasion  of  the  duty  of  the 
said  common  council  not  to  exclude  any  child  in  said  city  or  district 
from  the  public  schools  between  the  ages  of  six  and  twenty-one  years, 
on  account  of  his  or  her  color;  that  there  are  now,  and  were,  sei>en 
public  school-houses  in  said  city  and  district  owned  by  and  under 
the  control  of  the  common  council;  that  said  public  school-houses 
are  ample  for  the  admission,  instruction,  grading  and  classification 
of  all  the  children  in  said  city  and  district,  and  that  all  of  the  said 
children  in  said  city  and  district  between  the  ages  of  six  and  twenty- 
one  years  are  entitled  and  of  right  ought  to  be  admitted  into  and 
instructed  in  such  of  said  public  school-houses  as  is  reasonably  most 
convenient  to  them,  without  any  discrimination,  or  to  the  exclusion 
of  any  such  child  or  children  between  the  ages  of  six  and  twenty-one 
years,  directly  or  indirectly,  on  account  of  the  color  of  such  child; 
that  the  said  board  of  education  of  the  said  city  and  school  district 
of  the  said  city  of  Alton  have  established  eight  grades  for  the  pupils 
of  said  public  schools  of  said  city,  acting  through  the  board  of 
education,  as  aforesaid,  have  employed  white  teachers  in  each  of  the 
five  original  schools,  commonly  called  the  "  white  schools,"  estab- 
lished in  said  city,  to  each  of  whom  is  assigned  instruction  in  not  to 
exceed  two  grades  below  the  said  high-school  grade,  and  have 
employed  two  colored  teachers  for  each  of  said  school-houses  known 
as  the  Douglas  and  Lovejoy  schools,  requiring  each  of  the  teachers  in 
the  two  last  mentioned  schools  to  teach  four  grades,  and  in  that  way 
give  superior  advantage  to  the  white  children  taught  in  the  other 
five  schools  of  said  city  and  district;  that  the  manifest  purpose  of  the 
city  council  of  the  city  of  Alton  and  of  the  board  of  education  of  the 
said  city,  acting  under  the  influence  and  authority  of  the  common 
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council  of  said  city,  was  and  is  to  exclude  the  said  colored  children 
of  said  city  and  school  district  between  the  ages  of  six  and  twenty- 
one  ytsivs  from  the  most  convenient  of  the  public  schools  of  said  city, 
and  to  compel  them  to  attend  the  said  Douglas  and  Lovejoy  schools 
without  regard  to  their  residence  or  to  their  convenience  and  solely 
on  account  of  their  color;  that  there  are  school-houses  within  the 
said  city  and  school  district  which  are  convenient  to  the  residence  of 
the  children  of  color  and  from  which  they  are  excluded  on  account 
of  their  color;  that  your  relator,  Scott  Bibb,  who  is  himself  a  person 
of  color,  has  two  children  who  are  also  persons  of  color,  who  live 
with  him,  and  for  whose  care,  nurture  and  education  he  is  responsi- 
ble,—  that  is  to  say,  Minnie  Bibb,  who  is  of  the  age  of  seve?i  years, 
and  Ambrose  Bibb,  of  the  age  of  eight  years,  —  and  who  have  heretofore 
attended  and  were  admitted  into  the  school  called  the  Washington 
school,  and  were  graded  and  instructed  in  that  school,  which  is 
the  one  most  convenient  to  said  children  as  well  as  to  your  relator. 
And  your  petitioner  alleges  that  the  children  of  your  relator  have  now 
to  travel  at  least  one  mile  and  a  half  in  order  to  reach  either  the 
Douglas  or  Lovejoy  school,  and  in  order  to  do  so  must  pass  the  Wash- 
ington school,  to  which  they  have  been  heretofore  admitted  and  have 
now  the  legal  right  of  admission,  and  there  are  also  many  other  col- 
ored children  who  are  subject  to  the  same  or  similar  inconveniences. 
And  your  petitioner  charges  that  in  all  of  the  acts  of  the  common 
council  of  the  city  and  school  district  of  the  city  of  Alton,  which  con- 
sists of  Henry  Brueggeman,  mayor,  and  George  Burton,  Edmund Beall, 
If.  J.  Bowman,  George  Davis,  Walter  Day,  Lawrence  Fahrig,  H.  A. 
Hoffman,  Henry  Kluuk,  George  Marsh,  H.  C.  Matthews,  Dennis 
Noonan,  Ferdinand  Volbracht,  Alexander  Wegener  and  Samuel  H.  Wyss, 
their  intention  was  to  exclude  the  colored  children  of  the  said  city 
and  school  district  who  are  between  the  ages  of  six  and  twenty-one 
years,  and  who  are  qualified  and  entitled  to  enter  into  and  be 
admitted  to  the  public  schools  of  said  city  to  which  white  children 
alone  are  admitted  and  taught,  on  account  of  their  color,  without 
regard  to  their  age,  advancement  or  convenience,  and  compel  the 
colored  children  to  attend  the  Douglas  and  Lovejoy  schools,  which  are 
taught  by  colored  teachers  and  into  which  colored  children  alone  are 
admitted.  And  your  petitioner  would  further  show  to  your  honors 
that  said  children,  Minnie  Bibb  and  Ambrose  Bibb,  who  are  children 
of  color,  have  regularly  presented  themselves  at  the  Washington 
school  in  said  city  and  district,  which  they  have  heretofore  attended, 
and  requested  the  teachers,  who  hold  their  appointment  under  the 
authority  of  the  city  council  of  the  city,  to  be  admitted,  classed  and 
instructed  according  to  the  rules  of  said  school,  but  the  mayor  of 
said  city  and  common  council  thereof  have  sent  the  police  force  of 
said  city  to  the  said  Washington  school  with  instructions  to  exclude 
the  said  Minnie  and  Ambrose  Bibb  from  the  said  school  solely  on 
account  of  their  color,  and  did  so  exclude  them  for  no  other  reason 
whatever. 

[Wherefore  the  petitioner  prays  a  writ  of  mandamus  directed  to 
the  said  Henry  Brueggeman,  George  Burton,  Edmund  Beall,  H.  J. 
Bowman,  George  Davis,  Walter  Day,  Lawrence  Fahrig,  H.  A.  Hoff- 
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many  Henry  Klunk,  George  Marsh,  H.  C.  Matthews,  Dennis  Noonan^ 
Ferdinand  Volbracht,  Alexander  Wegener  und  Samuel  If  .  IVyss,  the  said 
mayor  and  members  of  the  common  council  of  the  city  of  Alton^ 
commanding  them  without  delay  to  allow  the  said  Minnie  Bibb  and 
Ambrose  Bibb  to  be  admitted  into  and  enter  the  Washington  school 
or  the  most  convenient  of  the  public  schools  of  the  said  city  and 
school  district  to  which  they  have  the  right  of  admission,  without 
excluding  either  of  them  on  account  of  their  color  or  descent,  and 
that  such  further  order  may  be  made  in  the  premises  as  justice  may 
require  and  your  honors  see  meet. 

Louis  J.  Palmer,  Attorney  for  Relator, 

Madison  County.  ) 

Scott  Bibb,  being  duly  sworn,  deposes  and  says,  that  he  is  the  rela- 
tor in  the  foregoing  petition,  that  he  has  heard  same  read  and  knows 
the  contents  thereof  and  that  the  same  is  true. 

Scott  Bibb. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  May,  iS98. 

Norton  Porter,  Notary  Public.]^ 

(3)  To  Collect  and  Pay  Damages  for  Opening  Street, 

Form  No.  13470. 

(Precedent  in  Higgins  v.  Chicago,  18  111.  276.)' 

[To  the  Honorable  the  Supreme  Court  of  the  State  of  Illinois.'^ 

Respectfully  represents  unto  your  honors,  Van  H.  Higgins,  of  the 
city  of  Chicago,  county  of  Cook,  and  state  of  Illinois,  that  he  was,  on 
the  15th  day  of  October,  a.  d.  i855,  together  with  Bolton  F.  Strother, 
who  has  since  sold  all  his  interest  to  Van  H.  Higgins,  seised  in  fee, 
and  that  he  was  long  before,  and  ever  since  has  continued  to  be,  the 
owner  in  fee-simple,  either  in  his  own  right  or  in  connection  with 
said  Strother,  of  the  following  described  premises,  to  wit:  the  west 
half  of  the  east  half  of  lot  number  four  (4),  in  block  number  ninety- 
five  {95),  school  section  addition  to  the  city  of  Chicago,  which  said 
lot  has  been  subjected  to  the  proceedings  hereinafter  named,  to 
condemn  such  property  for  the  purpose  of  opening  over  a  part  of  the 
same  a  highway  or  street,  being  an  extension  south  of  La  Salle  street. 
That  the  said  city  of  Chicago,  on  the  15th  day  of  October,  a.  d. 
1&55,  in  pursuance  of  the  power  conferred  upon  it  by  its  charter,  did, 
through  its  common  council,  order  a  survey  for  the  extension  of 
La  Salle  street,  from  its  present  terminum  at  Madison  street,  south 
to  Jackson  street,  after  which  the  said  common  council  gave  notice  of 
their  intention  to  appropriate  and  take  the  land  necessary  for  the 
extension  of  the  said  La  Salle  street,  south  from  Madison  to  Jackson 
street,  to  the  owners  of  said  lands,  by  publishing  said  notice  for  ten 
days,  as  required  by  law,  in  the  corporation  newspaper. 

1,  The  matter  enclosed  by  [  ]  will  in  this  case  in  accordance  with  the 
not  be  found  in  the  reported  case.  prayer  of  the  petition. 

2.  A  peremptory  writ  was  awarded         See,  generally,  supra^  note  i,  p.  771. 
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And  that  said  city,  through  its  common  council,  at  the  expiration 
of  said  notice,  did  choose,  by  ballot,  three  disinterested  freeholders, 
to  wit,  F.  A.  Bragg,  Thomas  Church  and  William  W.  Saltonstally 
residing  in  said  city,  as  commissioners  to  ascertain  and  assess  the 
damages  and  recompense  due  the  owners  of  such  land,  respectively; 
and,  at  the  same  time,  to  determine  what  persons  would  be  benefited 
by  such  improvement,  and  assess  the  damages  and  expenses  thereof 
on  the  real  estate  of  persons  benefited,  in  proportion,  as  nearly  as 
may  be,  to  the  benefits  resulting  to  each;  which  said  commissioners 
were  elected  by  a  majority  of  all  the  aldermen  authorized  by  law  to 
be  elected.  Said  commissioners  were  duly  sworn  as  required  by  law, 
and,  before  entering  on  their  duties,  did  give  notice  to  the  persons 
interested  of  the  time  and  place  of  their  meeting,  for  the  purpose  of 
viewing  the  premises  and  making  their  assessment,  by  publishing  the 
same  tcji  days  before  the  time  of  such  meeting,  in  the  corporation 
newspaper,  and  did  therein  and  thereafter,  in  all  things,  proceed 
according  to  law.  And  said  commissioners  did  thereupon  proceed  to 
make  their  assessment,  and  did  determine  and  appraise  to  the  owner 
and  owners  the  value  of  the  real  estate  appropriated  for  the  improve- 
ment, and  the  injury  arising  to  them  respectively  as  damages,  after 
making  due  allowance  therefrom  for  any  benefit  which  said  owner  or 
owners  may  respectively  derive  from  such  improvement.  And  said 
commissioners  did  in  all  things  fully  comply  with  the  law  and  the 
charter  and  ordinances  of  said  city,  in  regard  to  said  assessments 
and  opening  said  street;  and  having  ascertained  the  damages  and 
expenses  of  such  improvement,  as  aforesaid,  the  said  commissioners 
did  thereupon  apportion  and  assess  the  same,  together  with  the  costs 
of  the  proceedings,  upon  the  real  estate  by  them  deemed  benefited, 
in  proportion  to  the  benefits  resulting  thereto  from  the  improvements 
aforesaid,  and  did  describe  the  real  estate  upon  which  their  assess- 
ments were  made,  and  when  completed,  the  commissioners  did  sign 
and  return  to  the  common  council,  within  fourteen  days  of  their 
appointment,  and  within  the  extended  time  allowed  by  the  common 
council  as  authorized  by  law ;  and  the  clerk  of  the  city  of  Chicago  did 
thereupon  give  ten  days'  notice,  in  the  corporation  paper,  that  such 
assessment  had  been  returned,  and  that  on  a  day  specified  in  such 
notice,  said  assessment  would  be  confirmed  by  the  common  council, 
unless  objections  to  the  same  were  made  by  some  person  interested; 
and  thereupon  afterward,  at  the  day  specified,  no  objections  having 
been  made,  the  said  assessment  was,  in  all  things,  affirmed,  by  the 
common  council  of  said  city.  Your  petitioner  avers  that  there  was 
allowed  to  your  petitioner  and  Bolton  F.  Strother  (who  has  since  sold 
out  his  interest  to  your  orator  in  the  said  lot  and  damages)  the  sum 
of  %1,200,  and  that  there  was  assessed  against  said  premises,  as 
benefits,  the  sum  of  %1,000,  all  of  which  will  appear  by  reference  to 
the  assessment  roll  herewith  submitted,  and  by  agreement  made  part 
of  this  application,  which  assessment  roll  was  duly  returned  by  the 
said  assessors  and  duly  confirmed  by  the  city  council. 

Your  petitioner  further  represents  that  a  collector's  warrant  was 
duly  issued  for  the  collection  of  said  assessment,  dated  the  llth  day 
oi  June,  a.  d.  i856,  and  duly  signed  and  sealed,  and  that  the  collector 
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received  and  collected  of  the  same  nearly  ^0,000,  and  that  over 
%100,000  remained  uncollected,  and  that  the  city  has  ever  since 
neglected  to  collect  the  balance  of  said  moneys,  although  the  said 
writ  was  returnable  within  thirty  days  after  the  date  thereof. 

Your  petitioner  claims  that,  on  the  confirmation  of  said  assess- 
ment, he  became  entitled  to  the  moneys  assessed  to  him  and  B.  F. 
Strother,  as  the  damage  to  said  lot,  and  says  that  he  is  entitled  to  a 
writ  of  mandamus  against  said  city  of  Chicago,  to  compel  said  city 
to  proceed  and  collect  said  tax,  and  pay  over  to  him  the  moneys  to 
which  he  is  so  entitled,  by  reason  of  the  said  proceedings.  Where- 
fore your  petitioner  prays  your  Honors  to  grant  a  writ  of  mandamus 
under  the  seal  of  this  court,  directed  to  the  proper  authorities 
of  the  city  of  Chicago,  commanding  them  forthwith  to  proceed  and 
collect  said  assessment,  and  pay  over  to  your  petitioner  the  amount 
to  which  he  may  be  entitled  by  virtue  of  said  assessment,  and  to  do 
and  perform  all  such  acts  and  things  in  the  premises  as  the  case 
requires,  and  for  such  other  or  further  relief  as  to  your  Honors  may 
seem  meet,  and  to  justice  and  right  may  appertain.  And  as  in  duty 
bound  will  ever  pray. 

Van  H.  Higgins, 
By  Thomas  Hoyne,  his  Attorney. 

[{Verification  as  in  Form  No.  134.69.)Y 

(4)  To  Declare  Relator's  Election. 

Form  No.  1 3  4  7  i . 

(Precedent  in  State  v.  Board  of  Aldermen,  i  S.  Car.  31.)* 

[(^Address  as  in  Form  No.  1SU^.)Y 

Your  petitioners,  Gilbert  Pillsbury,  IV.  R.  If.  Hampton,  Malcolm 
Brown,  E.  W.  M .  Mackey,  Thomas  R.  Small,  James  F.  Green,  Thomas 
J.  Mackey,  Philip  M.  Thorn,  David  Barroiv,  G.  I.  Cunningham  and 
M.  H.  Collins,  respectfully  represent  and  state  to  the  Court: 

That,  pursuant  to  an  Act  entitled  "An  Act  to  provide  for  the 
election  of  the  officers  of  the  incorporated  cities  and  towns  in  the 
State  of  South  Carolina,"  passed  the  twenty-fifth  day  of  September, 
A.  D.  1868,  an  election  was  held  in  the  incorporated  city  oi  Charleston^ 
in  said  State,  on  the  tenth  day  of  November,  a.  d.  \2>68. 

That,  on  the  day  succeeding  such  election,  within  the  corporate 
limits  of  said  city  of  Charleston,  the  several  Boards  of  Managers  within 

1.  The  matter  to  be  supplied  within  case  investigated  by  the  acting  Board  of 
[  ]  will  not  be  found  in  the  reported  Aldermen,  who  shall  declare  the  dec- 
ease, tion,  and  their  decision  shall  be  binding 

2.  In  this  case  the  act  provided  that  upon  all  parties,"  and  it  was  held  not  to 
"  the  Managers  of  elections  shall  decide  authorize  the  acting  board  of  aldermen 
contested  cases,  subject  to  the  ultimate  to  adjudge  an  election  illegal  and  void 
decision  of  the  Boards  of  Aldermen  or  in  a  case  coming  properly  before  it. 
Wardens,  when  organized,  except  when  since  the  authority  of  the  board  is  linn- 
the  election  of  the  majority  of  the  per-  iied  to  an  examination  of  the  returns, 
sons  voted  for  is  contested,  or  the  Man-  together  with  the  ballots,  and  a  dedara- 
agers  are  charged  with  illegal  conduct,  tion  of  the  results  of  the  election.  The 
in  which  case  the  returns,  together  with  writ  was  granted  as  prayed  for. 

the  ballots,  shall  be  examined,  and  the        See,  generally,  supra,  note  I,  p.  771. 
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and  for  said  city  met  at  ten  o'clock  a.  M.,and  proceeded  to  count  the 
votes,  under  oath,  cast  at  said  election,  stating  the  whole  number  of 
votes  cast  for  each  candidate  or  person  voted  for,  and  did  transmit 
their  several  reports  of  the  same,  in  sealed  envelopes,  to  the  acting 
Mayor  of  said  city;  that  said  Mayor  did  open  the  reports  of  said 
Managers,  and  announce  and  publish  the  whole  number  of  votes  cast, 
and  the  whole  number  cast  for  each  candidate,  whereby  it  appeared 
that  Gilbert  Ptllsbury,  one  of  your  petitioners,  received  the  largest 
number  of  legal  votes  for  the  office  of  Mayor  of  said  city,  and  that 
James  F.  Green,  one  of  your  petitioners,  and  J.  D.  Geddings,  received 
the  largest  number  of  legal  votes,  respectively,  for  the  offices  of 
Aldermen  for  Ward  One  of  said  city;  that  E.  W.  M.  Mackey,  one  of 
your  petitioners,  and  William  McKinlay,  received  the  largest  number 
of  legal  votes,  respectively,  for  the  offices  of  Aldermen  for  Ward  Two 
of  said  city;  that  Thomas  J.  Mackey  and  David Barroiv,  of  your  peti- 
tioners, and  Robert  Ho7vard,  respectively,  received  the  largest  num- 
ber of  legal  votes  for  the  offices  of  Aldermen  of  Ward  Three  of  said 
city;  that  G.  I.  Cunningham  and  W.  R.  H.  Hampton,  of  your  peti- 
tioners, and  L.  T.  Potter,  Charles  Voigt  and  Richard  Holloway, 
received  fhe  largest  number  of  legal  votes,  respectively  for  the  offices 
of  Aldermen  for  Ward  Four  of  said  city;  that  Philip  M.  Thor7i,  one 
of  your  petitioners,  and  Z.  F.  Wall,  received  the  largest  number  of 
legal  votes,  respectively,  for  the  offices  of  Aldermen  for  Ward  Fiveoi 
said  city;  that  M.  H.  Collins  and  Malcolm  Brown,  of  your  petitioners, 
received  the  largest  number  of  legal  votes,  respectively,  for  the  offices 
of  Aldermen  for  Ward  Six  of  said  city;  that  E.  P.  Wall  received  the 
largest  number  of  legal  votes  for  the  office  of  Alderman  for  Ward 
Seven  oi  said  city;  and  that  Thomas  R.  Stnall, one.  of  your  petitioners, 
received  the  largest  number  of  legal  votes  for  the  office  of  Alderman 
for  Ward  Eight  of  said  city;  and  each  and  all  of  -said  persons,  as 
aforesaid,  were  duly  elected  to  the  several  and  respective  offices 
aforesaid. 

Your  petitioners  further  represent  that  the  election  of  a  majority 
of  the  persons  voted  for  in  said  election  was  contested,  whereupon 
the  returns,  together  with  the  ballots,  were  examined,  and  the  case 
investigated  by  the  acting  Board  of  Aldermen,  who,  thereupon,  did 
declare  as  follows,  to  wit:  "  The  said  Board  do  declare  that  there  has 
been  no  legal,  valid  election,  and  that  no  persons  have  been  duly 
elected  to  the  offices  of  Mayor  and  Aldermen  of  the  city  of  Charleston 
at  said  election." 

Your  petitioners  further  represent  that  said  acting  Board  of  Alder- 
men had  no  authority,  in  law,  to  declare  that  there  had  been  "no 
legal,  valid  election,  and  that  no  persons  had  been  duly  elected  to 
the  offices  of  Mayor  and  Aldermen  of  the  city  of  Charleston,"  as  afore- 
said, but  should  have  declared,  upon  the  returns  aforesaid,  who  had 
received  the  highest  number  of  legal  votes,  and  thereby  were  duly 
elected  to  the  several  offices. 

Your  petitioners  further  represent  that,  on  the  16th  day  of  November, 
A.  D.  \2>68,  your  petitioners  made  formal  demands  that  their  election 
be  declared,  according  to  law,  and  they  be  allowed  to  qualify  and 
enter  upon  the  duties  of  their  said  offices,  as  by  law  they  were  entitled 
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to  do;  but  your  petitioners  state  that  said  acting  Board  of  Aldermen, 
disregarding  the  just  demands  of  your  petitioners,  afterwards,  to  wit: 
on  the  sixteenth  day  of  November,  a.  d.  \W8,  did  utterly  neglect  and 
refuse,  and  still  do  neglect  and  refuse,  to  declare  said  election,  and 
allow  your  petitioners  to  qualify  and  enter  upon  their  said  offices,  as, 
by  law,  they  ought  to  have  done,  and  to  do;  and  as,  in  fact  and  in 
law,  they  had  and  have  power  to  do. 

And  your  petitioners  further  state  that  they  are  entirely  without 
remedy  in  the  premises  unless  it  be  afforded  by  the  interposition  of 
the  Honorable  Court  by  their  writ  of  mandamus;  and  they  therefore 
pray  that  a  writ  of  mandamus  may  be  issued  against  the  said  acting 
Board  of  Aldermen  of  the  said  city  of  Charleston  commanding  them  to 
declare  said  election  •}  and  that  such  other  order  may  be  had  in  the 
premises  as  justice  may  require. 

\(^Signatures  and  verification.  )]2 

(5)  To  Determine  by  Lot  Opposing  Candidate's  Right  to 

Seat. 

Form  No.  13472. 

(Precedent  in  People  v.  Crabb,  156  111.  156.)' 

[To  the  Honorable  the  Supreme  Court  of  the  State  of  Illinois.^ 

Your  petitioner,  James  S.  Hemstreet,  of  the  city  of  Delavan,  county 
of  Taze^vell  Sind.  State  of  Illinois,  complaining,  shows: 

That  the  city  of  Delavan  is  organized  under  the  laws  of  the  State 
of  Illinois  providing  for  the  organization  of  cities  and  villages,  and 
was  so  organized  more  than  three  years  prior  to  the  filing  of  this 
petition ;  that  the  said  city  of  Delavan,  in  Tazewell  county,  aforesaid, 
is  divided  into  three  wards,  the  city  council  of  said  city  of  Delavan 
being  composed  of  a  mayor  and  six  aldermen ;  that  on  the  lUth  day 
of  April,  xWJf.,  being  the  third  Tuesday  of  April,  there  was  held  an 
election  in  said  city  of  Delavan  for  the  election  of  aldermen  in  each 
ward  of  said  city,  as  provided  by  statute  in  such  cases,  notice  of  said 
election  having  been  given  as  provided  by  statute;  that  at  said  elec- 
tion your  petitioner  and  yi?^^?/-^  J.  Davidson  were  opposing  candidates 
for  the  election  of  alderman  in  the  second  vf3.vd.  of  said  city;  that  each 
of  said  candidates,  to-wit,  your  petitioner  and  said  Davidson,  received 
forty-three  votes,  being  a  tie;  that  it  then  and  there  became  and  was 

1.  The  original  petition  here  con-  "and  allow  said  petitioners  to  enter 
tained  the  words,  "  and  allow  your  peti-  upon  their  several  and  respective  of- 
tioners  to  enter  upon  their  said  several  fices,"  since  such  amendments  to  an 
and  respective  offices;"  the  alternative  alternative  writ  of  mandamus  as  relate 
writ  which  issued  upon  the  petition  re-  to  symmetry  or  conformity  alone  are 
cited  its  statements  and  commanded  by  the  better  practice  allowable, 
the  acting  Board  of  Aldermen  of  the  2.  The  matter  enclosed  by  and  to  be 
city  of  Charleston,  "  that  you  declare  supplied  within  [  ]  will  not  be  found 
said  election,  and  allow  said  petitioners  in  the  reported  case, 
to  enter  upon  their  several  and  re-  3.  The  judgment  in  this  case  was 
spective  offices,"  etc.,  "or  that  you  ap-  that  a  peremptory  writ  be  awarded  in 
pear,"  etc.,  "to  show  cause,"  etc.,  and  accordance  with  the  prayer  of  this  pe- 
lt   was    held    that    the    writ    might    be  tition. 

amended   by   striking   out   the    words  See,  generally,  supra,  note  i,  p.  771. 
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the  duty  of  the  mayor  and  said  council  of  said  city  to  canvass  said 
vote  and  declare  the  result,  so  far  as  there  was  an  election  of  alder- 
men in  the  several  wards  of  said  city,  and  in  case  of  a  tie  in  the  elec- 
tion of  any  candidates  for  aldermen  in  any  of  the  wards  of  said  city, 
to  adopt  some  fair  and  reasonable  method  to  determine  by  lot,  in  the 
presence  of  said  city  council,  which  candidate  for  alderman  in  said 
second  ward  should  hold  the  office. 

Petitioner  further  represents,  that  afterwards,  on  the  first  day  of 
May^  18P4.  it  being  the  next  regular  meeting,  after  said  election,  of 
the  city  council  of  said  city  of  Delavan,  said  council  met  and  can- 
vassed the  election  returns,  and  found  and  declared  from  such  canvass 
that  the  total  number  of  votes  cast  in  the  y^rj-/ ward  was  i6>(?,  of  which 
O.  C.  Hall  received  57  and  A.  H.  Hardy  61;  that  the  total  number  of 
votes  cast  in  the  second  ward  was  86,  of  which  Joseph  J.  Davidson 
received  Jf2  and  your  petitioner  ya/«i?j  S.  Hemstreet  JfS;  that  the  total 
number  of  votes  cast  in  the  third  vidivd  was  107,  of  which  W.  H. 
Nichol  received  74  and  ^.  M.  Reinheimer  33 \  that  thereupon,  by  the 
vote  of  said  city  council  then  and  there  taken,  O.  C.  Hall  was 
declared  elected  alderman  of  the  first  ward  and  W.  H.  Nichol  alder- 
man of  the  third  ward,  and  that  there  was  no  choice  for  alderman  in 
the  second  ward;  that  thereupon  an  alderman  of  said  city,  Frank 
Starz,  moved  that  the  tie  in  the  secofid  viSivd  be  decided  by  lot,  cast 
in  the  following  manner:  That  the  clerk  prepare  twenty  tickets,  and 
number  them  from  one  to  twenty,  and  that  each  candidate  dra.^  five 
tickets  from  a  hat,  and  the  one  receiving  the  highest  number  of  totals 
of  their  respective  tickets  when  added,  should  be  entitled  to  a  seat  in 
the  council,  —  which  said  motion  was  then  and  there  seconded  by 
Frank  Phillips,  an  alderman  of  the  city;  that  upon  said  motion  being 
put  to  said  council  by  the  mayor  of  said  city,  it  was  declared  lost,  and 
that  thereupon  it  was  moved  and  seconded  by  an  alderman  of  said 
city  council  that  a  new  election  be  held  in  said  second  ward  of  said 
city  on  the  22d  ddij  oi  May,  iSBJ/.,  which  said  motion  was  ruled  by 
the  mayor  to  be  out  of  order;  thereupon  it  was  moved  and  seconded 
that  said  city  council  proceed  to  vote  for  candidate  for  alderman  for 
the  second  ward,  which  said  motion  was  declared  by  the  mayor  to  be 
out  of  order,  and  thereupon  said  city  council  adjourned.  A  certified 
copy  of  the  record  of  and  proceedings  of  said  city  council  at  such 
meeting  is  hereto  attached. 

Petitioner  further  shows,  that  he  was,  at  the  time  of  said  election, 
a  resident  of  the  second  ward  of  said  city  of  Delavan,  a  qualified 
elector  in  said  ward,  and  eligible  to  the  office  of  alderman  under  the 
laws  of  the  State  of  Illinois;  that  he  was  present  at  said  meeting 
aforesaid,  and  then  and  there  demanded  that  the  city  council  should 
adopt  some  fair  method  for  drawing  lots,  in  their  presence,  to  deter- 
mine who  was  elected  alderman  in  said  second  ward,  as  provided  by 
statute  in  such  cases;  that  said  demand  and  request  was  then  and 
there  refused,  and  that  city  council  adjourned  without  giving  your 
petitioner  the  right  conferred  upon  him  by  statute  in  such  cases; 
that  said  city  council  have  continued  hitherto  to  refuse  to  allow  lots 
to  be  drawn  for  the  purpose  of  determining  who  should  hold  said 
office. 
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Petitioner  avers  that,  by  virtue  of  the  statute  in  such  cases,  he 
had  the  lawful  right  to  have  it  determined,  in  the  presence  of  said 
city  council,  by  lot,  whether  or  not  he  was  entitled  to  a  seat  in  said 
council  as  alderman  from  Xh^  second  \jzx^  of  said  city;  that  by  the 
action  of  said  council  petitioner  has  been  denied  his  right  so  given 
him  by  law  in  the  premises,  by  means  whereof  petitioner  has  been 
deprived,  if 'he  should  have  been  successful  in  the  drawing  of  lots, 
from  entering  upon  and  exercising  the  duties  of  said  office  of  alder- 
man from  the  second  ward  of  said  city,  and  is  unlawfully  kept  out  of 
said  office. 

Wherefore  petitioner  prays  for  leave  to  file  a  petition  for,  and  for 
a  mandamus,  directed  to  said  J.  Warren  Crabby  mayor,  and  Frank 
Starz,  William  Nichol,  James  Taylor^  John  Perry,  Theodore  Burbridge 
and  Orlando  C.  Hall,  aldermen  of  the  city  of  Delavan,  and  composing 
said  city  council  of  said  city,  commanding  it  to  forthwith  adopt  some 
fair  and  reasonable  method  for  the  drawing  of  lots  in  the  presence 
of  said  city  council,  and  that  it  then  and  there  procure  said  lots  to 
be  drawn,  for  the  purpose  of  determining  whether  your  petitioner  or 
said  Davidson  should  hold  the  office  of  alderman  of  said  city  for  the 
second  ward  for  and  during  the  period  of  two  years,  as  provided  by 
statute. 

yE.  D.  Blinn,  Attorney  for  Relator. 

{Verification  as  in  Form  No.  13469. ^^ 

(6)  To  Order  Payment  of  School  Expenses.* 

Form  No.  13473. 
(Precedent  in  State  v.  Cincinnati,  19  Ohio  178.)' 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Ohio,  within  and 
for  the  county  oi  Hamilton,  in  said  State: 

Your  petitioners,  Richard  Phillips,  John  I.  Gaines,  William  Beckley, 
Ishmael  Keith,  William  Ferguson,  and  William  A.  Nelson,  respectfully 
represent  and  state  to  the  court,  that  they  constitute  the  board  of 
directors  of  common  schools  for  the  eastern  and  western  districts 
of  the  city  of  Cincinnati,  which  schools  are  established  by  law  for  the 
education  of  the  colored  youth  residing  in  said  city;  and  that  in 
pursuance  of  law,  your  petitioners  rented  divers  rooms,  and  estab- 
lished divers  schools  in  said  city,  for  the  education  of  said  youth, 
and  employed  competent  and  duly  qualified  teachers  as  instructors 
of  said  youth  in  the  schools  aforesaid. 

And  your  petitioners  further  state,  that  heretofore,  to  wit:  on  the 

1.  The  matter  enclosed  by  and  to  be  city.  Board  of  Education  v.  Coving- 
supplied  within  [  ]  will   not  be  found     ton,  (Ky.  1898)  45  S.  W.  Rep.  1045. 

in  the  reported  case.  3.  It  was  held  in  this  case  that  the 

2.  To  Levy  Tax  for  School  Expenses.  —  relators'  statement  of  their  case  entitled 
In  proceedings  for  mandamus  to  com-  them  to  relief  and  that  the  return  to  the 
pel  the  general  council  of  a  city  to  levy  alternative  writ  was  insufficient.  A 
a  tax  at  a  certain  rate  to  maintain  the  peremptory  mandamus  was  therefore 
public  schools,  the  petition  must  allege,  ordered. 

not  only  the  amount  to  be  raised,  but        See,    generally,    supra,    note    I,    p. 
the  amount  of  taxable  property  in  the     771. 
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15th  day  oi  March,  i8S0,  William  Disney,  in  his  capacity  as  treasurer 
of  said  city,  received  from  the  treasurer  oilf ami  lion  county,  the  sum 
of  Iwo  thousand  one  hundred  and  sa'enty-sezien  and  sixty-seven-hundredths 
dollars,  for  the  use  of  your  petitioners,  and  of  the  common  schools 
for  colored  youth,  so  by  them  established,  the  same  being  the  pro- 
portion of  the  public  school  funds  belonging  to  your  petitioners,  and 
to  the  schools  under  their  charge,  as  the  same  was  apportioned  by 
the  auditor  of  said  county,  in  pursuance  of  law,  which  sum  of  money 
still  remains  in  the  hands  of  said  treasurer,  in  the  treasury  of  said 
city. 

And  your  petitioners  further  represent,  that  on  the  first  day  of 
April,  iS50,  there  became  due  from  them  for  expenses  incurred  in 
the  support  of  said  schools  the  sums  hereinafter  set  forth,  as  follows, 
namely:  The  sum  of  six  dollars  to  the  trustees  of  the  JVew  Street 
Church,  for  two  months  rent  of  school-room ;  the  sum  of  seven  dollars 
to  the  trustees  of  the  Union  Baptist  Church,  for  one  month's  rent  of 
school-room;  to  Martha  S.  Whipple,  the  sum  of  twenty  dollars,  for 
one  month's  salary  as  teacher;  to  Peter  Clarke,  the  sum  of  twenty 
dollars,  for  one  month's  salary  as  teacher;  to  William  R.  Casey,  for 
one  month's  salary  as  teacher,  the  sum  of  twenty  dollars,  and  to  O.  J. 
B.  Nickens,  the  sum  of  sixty  dollars,  for  two  months'  salary  as  teacher 
in  said  schools;  and  that  thereupon,  afterwards,  to  wit:  on  the  fifth 
day  oi  April,  iS50,  your  petitioners  duly  certified  to  the  city  council 
of  said  city  the  correctness  of  said  several  accounts,  together  with 
the  several  accounts  respectively,  and  desired  the  city  council  to 
pass  an  order  directing  the  treasurer  of  said  city  to  pay  the  same  out 
of  the  funds  of  your  petitioners  in  his  hands,  to  the  persons  entitled 
to  receive  the  same;  but  your  petitioners  state  that  the  said  city 
council,  afterwards,  on  the  first  day  oi  May,  i850,  utterly  refused  to 
pass  any  order  in  relation  to  the  payment  of  said  accounts,  and  they 
now  claim  that  they  have  no  power,  jurisdiction  or  authority  to  make 
any  order  in  the  premises. 

And  your  petitioners  further  represent,  that  afterwards,  to  wit:  on 
the  10th  day  oi  May,  i8oO,  they  caused  said  accounts  to  be  presented 
to  the  said  William  Disney,  treasurer  of  said  city,  and  payment  thereof 
was  then  and  there  demanded  of  said  Disney,  as  treasurer,  and  the 
said  Disney  then  and  there  utterly  refused  and  still  doth  refuse  to 
pay  the  same,  or  any  part  thereof,  although  the  said  Disney  then  had 
and  now  has  in  his  hands,  as  treasurer,  as  aforesaid,  the  whole  of 
said  sum  of  two  thousand  ofie  hundred  and  seventy-sez'en  and  sixty-seven- 
hundredths  dollars,  and  which  said  sum  is  held  by  said  Disney,  as 
treasurer  of  said  city,  for  the  use  of  your  petitioners,  and  of  the 
schools  so  by  them  established;  he,  the  said  Disney,  pretending  that 
he  has  no  power  to  disburse  any  of  the  funds  in  the  city  treasury, 
without  the  order  of  said  city  council,  signed  by  the  city  clerk,  first 
being  had  and  obtained. 

And  your  petitioners  further  state,  that  by  reason  of  said  refusal 
by  said  city  council  to  pass  the  orders  aforesaid,  and  of  said  treasurer 
to  pay  said  accounts,  the  teachers  employed  by  your  petitioners  are 
deprived  of  the  compensation,  which  is  justly  due  them  for  their 
services,  and  the  schools  so  by  your  petitioners  established  have  been 
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suspended  for  want  of  means  to  carry  on  the  same,  although  a  fund 
amply  sufficient  to  sustain  said  schools  has  been  provided  by  law,  and 
is  now  in  the  hands  of  said  Disney,  as  treasurer  of  said  city. 

And  your  petitioners  further  state,  that  they  are  entirely  without 
remedy  in  the  premises,  unless  it  be  afforded  by  the  interposition  of 
this  honorable  court;  and  the^  therefore  pray  that  writs  of  man- 
damus may  issue  against  the  city  of  Cincinnati,  the  city  council  of  the 
city  of  Cincinnati,  and  William  Disney,  treasurer  of  said  city;  that 
said  city  and  city  council  be  commanded  to  pass  an  order  direct- 
ing said  treasurer  to  pay  said  accounts,  out  of  said  fund,  and  that 
the  said  Disney,  as  treasurer,  be  commanded  to  pay  the  same  to  the 
order  of  your  petitioners,  and  that  such  other  order  may  be  had  in 
the  premises,  as  justice  may  require. 

By  Ball  df  Hoadly, 

Their  Solicitors. 
The  State  of  Ohio,  Hamilton  county,  ss. 

Richard  Phillips,  one  of  the  petitioners  above  named,  and  presi- 
dent of  the  board  of  directors  of  common  schools  for  the  eastern 
and  western  districts  of  the  city  of  Cincinnati,  being  duly  sworn, 
saith,  that  the  several  matters  and  things  in  the  foregoing  petition 
stated,  are  true  in  substance  and  in  matter  of  fact,  to  the  best  of  his 
knowledge,  information  and  belief. 

Richard  Phillips. 

Sworn  to  and  subscribed  before  me,  notary  public  under  the  act  of 
\ZJf9.  Given  under  my  hand  and  seal  of  office,  at  Cincinnati,  this 
fifteenth  day  of  J/iy,  a.  d.  x2>50. 

(seal)  Geo.  Hoadly,  Jr.,  Notary  Public. 

(7)  To  Restore  Certain  Assessments  to  Tax-book  and 
Collect  Same. 

Form  No.  13474. 
(Precedent  in  Garrison  v.  Laurens,  54  S.  Car.  450.)' 

To  the  honorable  the  Supreme  Court  of  the  State  of  South  Carolina-. 

Your  relator  respectfully  shows  unto  the  Court: 

I.  That  he  is  now,  and  was  at  the  times  hereinafter  named,  a  citi- 
zen of  the  county  and  State  above  written,  and  of  the  city  oi  Zaurens, 
residing  therein,  and  your  relator  owns  and  pays  taxes  upon  con- 

1.  The  respondent,  the  city  council  of  murred.     It  was  held  that,   so  far  as 

Laurens,  made  return  virtually  admit-  the  city  of  Laurens  or  the  city  council 

ting  all  the  allegations  of  facts  set  up  in  of  Laurens   or   its   clerk   or   treasurer 

this  petition,  but  insisting  that  its  co-  are  concerned,  the  demurrer  was  well 

respondent  was  not  liable  to  pay  any  taken,  but  the  demurrer  to  the  return 

taxes  for  the  years  1896  to  1898  inclu-  of  the  Laurens  Cotton  Mills  was  over- 

sive.     The  return  of  the  Laurens  Cot-  ruled,  with  leave  to  the  relator  to  apply 

ton  Mills  denied  that  the  relator  was  a  for  a  trial  of  the  issues  of  fact  between 

citizen  of  or  owned  property  in  the  city  himself  and  the  Laurens  Cotton  Mills 

of  Laurens,   denied  the  allegations  of  in  one  of  the  methods  required  by  law, 

fact  set  out  in  the  petition,  alleging  that  the  issuance  of  the  writ  against  the  city 

it  had  been  assessed  to  pay  taxes  in  council  of  Laurens  to  be  staid    in  the 

the  years  1896  to  1898  inclusive,  and  so  meanwhile. 

on.     To  these  returns  the  relator  de-        See,  generally,  supra,  note  i,  p.  771. 
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siderable  real  and  personal  property  to  the  county  and  State  afore- 
said, and  to  the  city  of  Laurens^  on  his  property  situate  therein. 

II.  That  the  city  of  Laurens  is  now,  and  was  at  the  times  herein- 
after named,  a  body  politic  and  corporate,  so  created  under  the  laws 
of  this  State,  and  is  known  as  and  called  '■'■The  City  of  Laurens-"  that 
said  the  city  oi  Laurens  is  governed  by  a  mayor  and  six  aldermen, 
who  are  now  the  respondents,  W,  H.  Rickey,  mayor,  F.  P.  McGowan^ 
B.  A.  Sullivan,  J.  S.  Bennett,  C.  H.  Roper,  L.  S.  Fuller,  and  C.  B. 
Bubo,  aldermen,  and  said  mayor  and  aldermen  are  known  as  and 
called  the  "City  Council  of  Laurens,'' 

III.  That  the  respondent,  L.  G.  Balk,  is  the  clerk  of  the  city  coun- 
cil of  Laurens. 

IV.  That  Laurens  Cotton  Mills  is  now,  and  was  at  the  times  herein- 
after named,  a  corporation  created  by  and  under  the  laws  of  the 
State  of  South  Carolina,  with  its  principal  place  of  business  in  the  city 
of  Laurens,  county  and  State  above  written,  and  is  possessed  of  and 
owns  a  great  amount  of  property,  both  real  and  personal,  situate  in 
the  city  of  Laurens. 

V.  That  for  the  year  \Z96,  Laurens  Cotton  Mills  returned  for  taxa- 
tion for  county  and  State  purposes  property  valued  in  said  return  at 
the  sum  of  %6,015,  which  said  property  was  situate  in  the  city  oi Lau- 
rens, and  subject  to  taxation  therein  for  city  purposes. 

VI.  That  for  the  year  \W7,  Laurens  Cotton  Mills  returned  for  taxa- 
tion for  county  and  State  purposes  property  valued  in  said  return  at 
the  sum  of  %150,210,  which  said  property  was  situate  in  the  city  of 
Laurens,  and  subject  to  taxation  therein  for  city  purposes. 

VII.  That  for  the  year  \2,98,  Laurens  Cotton  Mills  returned  for 
taxation  for  county  and  State  purposes  property  valued  in  said 
return  at  the  sum  of  $235,000,  which  said  property  is  situate  in  the 
city  of  Laurens,  and  is  subject  to  taxation  therein  for  city  purposes, 
and  for  the  purpose  of  paying  the  interest  on  and  creating  a  sinking 
fund  with  which  to  redeem  the  bonds  issued  by  the  city  of  Laurens 
for  water  works  and  electric  lights. 

VIII.  That  the  city  of  Laurens,  governed  by  the  city  council  of 
Laurens,  levied  upon  the  property  of  her  citizens  and  collected  from 
them,  except  the  respondent,  Laurens  Cotton  Mills,  for  the  year  i896, 
5  mills  on  the  dollar;  for  the  year  i8P7, 5  mills  on  the  dollar;  and  for 
the  year  \Z98,  9  mills  on  the  dollar  on  the  assessed  value  of  their 
property. 

IX.  That  on  the  18th  day  of  February,  iS9S,  the  city  council  of 
Laurens,  without  authority  in  law,  and  overstepping  its  power  as 
such,  passed  a  resolution  of  which  the  following  is  a  copy:  "The 
council  convened  in  council  chamber  February  18,  i893;  present:  JV. 
B.  Dial,  mayor,  Messrs.  Garrett,  Hudgens,  and  King,  aldermen.  It 
was  resolved,  that  all  city  taxes  be  remitted  for  the  period  of  twelve 
years  to  any  cotton,  wool  or  thread  factory  which  might  be  erected 
within  the  corporate  limits  of  this  city.  An  ordinance  relative 
thereto  is  to  be  drawn  up  by  the  mayor.     L.  G.  Balle,  clerk." 

X.  That  such  ordinance  has  never  been  drawn  up;  yet  since  that 
time,  to  wit:  in  the  year  \%96,  Laurens  Cotton  Mills  were  being  built 
in  the  city  of  Laurens,  and  owned  property  therein,  as  hereinbefore 
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alleged,  and  under  and  by  virtue  of  said  resolution  no  taxes  for  city 
purposes  were  collected  or  attempted  to  be  collected  from  Laurens 
Cotton  Mills  for  the  year  i%96  or  for  the  year  i857,  although  the  city 
of  Laurens,  by  and  through  its  city  council  and  its  clerk,  collected 
from  your  relator  and  other  citizens  of  the  city  of  Laurens  taxes 
upon  their  property,  at  the  rate  hereinabove  alleged. 

XI.  That  on  the  day  of ,  iW8,  the  city  council  of 

Laurens,  without  authority  in  law  and  overstepping  its  power  as  such, 
passed  an  ordinance  of  which  the  following  is  a  copy:  "State  of 
South  Carolina,  County  of  Laurens,  The  City  of  Laurens.  A  resolu- 
tion to  cancel  the  levy  and  assessments  made  by  the  clerk  of  the  city 
of  Laurens  for  the  year  i2>98  against  Laurens  Cotton  Mills:  Be  it 
resolved  by  the  city  council  of  Laurens,  i.  That  whereas,  on  J^eb- 
ruary  18th,  \W3,  the  city  council  of  Laurens  passed  a  resolution, 
'  that  all  city  taxes  be  remitted  for  the  period  of  tinelve  years  to  any 
cotton,  wool  or  thread  factory  which  might  be  erected  within  the 
corporate  limits  of  the  city  of  Laurens,'  the  clerk  of  the  city  council 
of  Laurens  be  and  he  is  hereby  authorized  and  directed  to  cancel  the 
levy  and  assessments  intended  for  municipal  taxation  upon  the  tax- 
book  of  said  city  for  the  year  iZ98,  against  the  property  of  Laurens 
Cotton  Mills,  established  within  the  corporate  limits  of  the  city  of 
Laurens  since  the  adoption  of  said  resolution,  exclusively  for  manu- 
facturing purposes,  to  wit:  ^150,210,  and  that  the  said  clerk  do  not 
collect  taxes  on  said  assessment  for  said  year.  W.  R.  Richey,  mayor. 
L.  G.  Balle,  clerk." 

XII.  That  by  reason  of  the  said  resolution  and  the  ordinance 
afterwards  passed  by  the  city  council  of  Laurens,  the  clerk  of  said 
council  has  never  collected  or  attempted  to  collect  the  taxes  justly 
due  and  owing  by  Laurens  Cotton  Mills  to  the  city  of  Laurens,  and 
has  cancelled  the  assessments  for  the  years  \2>96,  i897,  and  iS98, 
and  by  reason  thereof  your  relator  has  had  to  pay  a  ^eat  deal  more 
taxes  upon  the  property  owned  by  him  in  the  city  of  Laurens,  and  all 
other  citizens  of  Laurens  have  in  a  like  manner  been  more  heavily 
taxed  by  reason  thereof. 

XIII.  That  no  election  has  ever  been  held,  as  is  required  by  law, 
for  the  purpose  of  determining  whether  the  citizens  of  the  city  of 
Laurens  are  in  favor  of  the  exemption  of  Laurens  Cotton  Mills  from 
taxation,  and  the  city  council  of  Laurens  has  wrongfully  gone  beyond 
the  powers  conferred  upon  it  by  the  Constitution  and  laws  of  this 
State,  in  passing  the  resolution  and  ordinance  herein  set  forth,  and  has 
thereby  made  an  unjust  discrimination  in  favor  of  Laurens  Cotton  Mills, 
to  the  great  hurt  and  wrong  of  the  other  citizens  of  the  city  oi  Laurens. 

XIV.  That  your  relator  is  informed  and  believes  that  there  is  now 
due  by  Laurens  Cotton  Mills  to  the  city  of  Laurens  for  taxes  for  the 
year  \W6,  the  sum  of  %S0.15;  for  the  year  i8.97,  the  sum  ot  %750.05\ 
for  the  year  i8.9<9,  the  sum  of  ^,115;  the  whole  amount  now  due 
being  ^,896.25,  none  of  which  has  ever  been  paid. 

XV.  That  your  relator  has  no  adequate  remedy  at  law  whereby  he 
can  be  relieved  from  this  unjust  discrimination  and  burden  placed 
upon  him  and  other  citizens  of  the  city  of  Laurens,  for  the  benefit  of 
all  of  whom  he  brings  this  action. 
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XVI.  That  a  reasonable  attorney's  fee  should  be  allowed  the  attor- 
ney for  relator  in  this  action  for  the  bringing  of  the  same. 

VVherefore  relator  prays:  ist.  That  a  writ  of  mandamus  do  issue 
from  this  honorable  Court,  requiring  and  commanding  the  city  clerk 
of  the  city  of  Laurens  to  restore  to  the  tax-books  the  assessments 
against  Laurens  Cotton  Mills,  and  collect  same.  2d.  That  the  resolu- 
tion and  ordinance  be  declared  unconstitutional  and  void,  and  the 
city  council  of  Laurens  be  required  to  repeal  and  revoke  the  same. 
3d.  That  a  reasonable  attorney's  fee  be  allowed  the  attorney  for 
relator  herein  for  the  bringing  of  this  action.  4th.  For  such  other 
and  further  relief  as  to  the  Court  may  seem  just  and  equitable. 

[(^Signature  and  verification.  )]^ 

b.  Board  of  Public  Works,  to  Recognize  and  Receive  Relator  as  a 

Member. 

Form  No.  13475." 

Supreme  Judicial  Court. 
Commonwealth  of  Massachusetts,  )    ,^      ^..-  o^^ 

Berkshire,  ^s.  '  ^  J/a^  S.ttmg,  i85^. 

No.  166. 

Hezekiah  S.  Russell  v.  Hiram  B.  Wellington  et  als. 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court: 

The  petition  of  Hezekiah  S.  Russell  of  Pittsfield,  in  the  county  of 
Berkshire,  for  a  writ  of  mandamus  against  Hiram  B.  Wellington, 
Joseph  H.  Daly  and  Edward  D.  Jones,  all  of  said  Pittsfield. 

Respectfully  represents  your  petitioner  that  section  twenty-six  of 
chapter  four  hundred  and  eleven  of  the  acts  of  the  year  eighteen 
hundred  and  eighty-nine,  entitled  "An  Act  to  Incorporate  the  City 
of  Pittsfield,"  contains  the  following  provisions: 

"  Section  26.  The  City  Council  first  elected  under  this  act  shall, 
as  soon  as  may  be  convenient  after  its  organization,  elect  by  con- 
current ballot  three  persons,  legal  voters  of  said  city,  to  constitute  a 
board  of  public  works,  to  serve  one  for  three  years,  one  for  two 
years,  and  one  for  one  year  from  the  first  Monday  of  February  then 
next  ensuing  and  until  their  respective  successors  are  elected;  and 
thereafter  the  city  council  shall  annually  in  the  month  of  January 
elect  in  the  same  manner  one  person,  a  legal  voter  of  said  city,  to 
serve  on  said  board  for  the  term  of  three  years  from  the  first  Monday 
of  February  next  ensuing  and  until  his  successor  is  elected." 

1.  The  matter  to  be  supplied  within  in  concurrence  in  a  certain  month  or 
[]  will  not  be  found  in  the  reported  case,  at  a  certain  time,  and  there  is  no  pro- 

2.  This  form  is  copied  from  the  hibition  in  the  charter  against  electing 
original  papers  in  Russell  v.  Welling-  him  at  any  other  time,  and  the  office 
ton,  157  Mass.  loo,  in  which  case  a  is  one  which  the  charter  plainly  con- 
peremptory  writ  issued,  the  court  hold-  templates  should  be  annually  filled  by 
ing  that  when,  by  city  charter,  definite  a  new  election,  the  provision  that  the 
bodies  of  persons  like  the  t%vo  branches  election  shall  be  held  in  a  particular 
of  a  city  council,  which  meet  often  month  or  at  a  particular  time  must  be 
during   the    municipal    year,   are    au-  regarded  as  directory. 

thorized  and  directed  to  elect  an  officer        See,  generally,  supra,  note  i,  p.  771. 
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That  the  provisions  of  said  act  were  duly  accepted  by  vote  of 
the  legal  voters  of  the  town  of  Pittsfield^  as  therein  provided;  that 
the  first  municipal  election  thereunder  was  held  on  X.\\t.  first  Tuesday 
of  December,  iS90,  and  a  city  council,  consisting  of  a  board  of  alder- 
men of  J^z/*?/?  members  and  a  common  council  oi  fourteen  members, 
was  duly  elected  thereat:  that  on  the^fr^/  Monday  oi  January  there- 
after, to  wit,  the  fifth  day  of  January,  iS91,  said  aldermen  and  common 
councilmen  duly  met  in  joint  convention  and  were  sworn  to  the 
faithful  discharge  of  the  duties  of  their  respective  offices:  and  that 
thereafter  due  organization  of  said  board  of  aldermen  and  said  com- 
mon council  was  effected. 

That  in  said  month  oi  January,  i891,  said  city  council  did,  by  con- 
current ballot,  duly  elect  three  persons  to  constitute  a  board  of  public 
works  for  said  city,  to  wit,  the  respondent  Edward  D.  Jones  to  serve 
for  three  years,  the  respondent  Joseph  H.  Daly  to  serve  for  two  years, 
and  the  respondent  Hiram  B.  Wellington  to  serve  for  one  year  from 
the  first  Monday  oi  February,  iSOl,  and  that  said  persons  respectively 
accepted  said  offices  and  were  sworn  to  the  faithful  discharge  of  the 
duties  thereof. 

Your  petitioner  further  represents  that  the  second  municipal 
election  for  said  city  was  duly  held  on  the  first  Tuesday  of  December, 
i89i;  that  a  city  council,  consisting  of  a  board  of  aldermen  of  seven 
members  and  a  common  council  of  fourteen  members,  was  duly 
elected  thereat;  that  on  the  first  Monday  oi  January  thereaiter,  to 
wit,  the  fourth  day  oi  January,  i892,  said  aldermen  and  common 
councilmen  duly  met  in  joint  convention  and  were  sworn  to  the  faith- 
ful discharge  of  the  duties  of  their  respective  offices;  and  that  there- 
after on  said  day  the  common  council  met  and  duly  organized  by  the 
choice  of  a  president  and  clerk,  and  that  the  said  board  of  aldermen 
duly  met  and  chose  a  president. 

Your  petitioner  further  represents  that  at  a  meeting  of  said  board 
of  aldermen  duly  held  on  the  eleventh  day  of  January  last  a  ballot  was 
taken  for  a  member  of  the  board  of  public  works  for  said  city  for 
three  years  to  succeed  the  respondent  Wellington,  from  the  first  Mon- 
day oi  February,  iS92,  the  day  of  expiration  of  his  office  by  the  terms 
of  his  election  as  hereinbefore  set  forth ;  that  six  votes  were  cast  for 
your  petitioner  and  one  vote  was  cast  for  the  respondent  Wellington; 
and  that  your  petitioner  was  declared  duly  elected  on  the  part  of  said 
board,  and  its  action  was  sent  down  to  the  common  council  for 
concurrence. 

That  on  said  eleventh  day  of  January  last  a  meeting  of  said  common 
council  was  duly  held,  and  it  was  voted  to  proceed  to  the  election  of 
a  member  of  the  board  of  public  works  for  said  city  for  three  years; 
that  several  ballots  were  taken,  in  each  of  which  your  petitioner  had 
seven  votes  and  the  respondent  Wellington  had  seven  votes,  and  there 
was  declared  to  be  no  election.  That  at  a  meeting  of  said  common 
council  held  on  the  twenty-fifth  day  oi  January  last  z.  ballot  was  taken 
for  a  member  of  the  board  of  public  works  for  three  years;  that  six 
votes  were  cast  for  your  petitioner  and  seven  votes  were  cast  for  the 
respondent  Wellington,  and  that  said  Wellington  was  declared  elected 
member  of  the  board  of  public  works  for  three  years  on  the  part  of 
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said  common  council,  ,That  at  a  meeting  of  the  board  of  aldermen 
duly  held  on  the  eighth  day  of  February  last,  notice  was  received  from 
the  common  council  of  the  election  on  the  part  of  that  body  of  the 
respondent  lVe//ington  a.s  a  member  of  the  board  of  public  works; 
that  it  was  voted  to  proceed  to  the  election  of  a  member  of  the  board 
of  public  works  for  three  years;  that  a  ballot  was  taken  in  which  /our 
votes  were  cast  for  your  petitioner  and  one  vote  was  cast  for  the 
respondent  lFe//ington;  that  your  petitioner  was  declared  elected 
member  of  the  board  of  public  works  for  three  years  on  the  part  of 
said  board  of  aldermen,  and  the  action  of  said  board  was  sent  down 
to  the  common  council  for  concurrence. 

That  on  the  eighth  day  of  February  last  a  meeting  of  said  common 
council  was  duly  held;  that  notice  was  therein  received  from  the 
board  of  aldermen  of  the  election  of  your  petitioner  by  said  board 
as  member  of  the  board  of  public  works  for  three  years;  that  it  was 
voted  to  proceed  to  the  election  of  a  member  of  the  board  of  public 
works:  that  a  ballot  was  taken  in  which  seven  votes  were  cast  for 
your  petitioner  and^z'^  votes  were  cast  for  the  respondent  Welling- 
ton; and  that  your  petitioner  was  declared  elected  a  member  of  the 
board  of  public  works  for  three  years  in  concurrence  with  the  board 
of  aldermen. 

That  on  the  ninth  A^lJ  oi  February  last  your  petitioner  received 
from  the  city  clerk  of  said  city  a  certificate  of  his  election  as  mem- 
ber of  the  board  of  public  works  of  said  city  ior  three  years  from  the 
first  Monday  of  February  last,  and  that  on  the  same  day  he  appeared 
before  said  clerk  and  made  and  subscribed  an  oath  for  the  faithful 
discharge  of  the  duties  of  said  office. 

Your  petitioner  represents  that  he  is,  and  at  all  the  times  herein 
mentioned  was,  a  resident  and  legal  voter  of  said  city;  that  by  virtue 
of  the  acts  and  proceedings  of  the  city  council  of  said  city  herein- 
before set  forth,  he  was  duly  elected  and  is  a  member  of  its  board  of 
public  works  for  the  term  of  three  years  from  the  first  Monday  of 
February  last;  and  that  he  is  entitled  to  exercise  all  the  rights,  powers, 
privileges  and  functions  of  such  member  and  to  participate  in  the 
meetings  and  in  the  performance  of  the  duties  of  said  board. 

Your  petitioner  further  represents  that  the  respondent y^«<rj  was 
in  the  year  i8Pi  duly  chosen  chairman  of  said  board  of  public  works, 
in  accordance  with  the  provisions  of  the  act  aforesaid,  and  was  law- 
ful chairman  of  said  board  at  the  time  of  your  petitioner's  election 
as  a  member  thereof;  that  upon  and  after  his  said  election,  and  after 
taking  his  oath  of  office  as  aforesaid,  your  petitioner  appeared  before 
the  respondents  Jones  and  Daly  and  demanded  recognition  as  a 
member  of  said  board,  and  requested  said  Jones  and  Daly  to  receive 
and  act  with  him  as  such  in  the  business  pertaining  to  said  board; 
that  the  said  Jones  thereupon  duly  recognized  your  petitioner  as  such 
member;  but  that  the  respondent  Z>«/v  refused  and  still  refuses  to 
recognize,  receive  or  act  with  your  petitioner  as  a  member  of  said 
board,  and  wrongfully  contends  and  asserts  that  the  respondent 
Wellington  continues  to  be  a  member  thereof;  and  that  the  said 
respondent  Wellington  wrongfully  asserts  and  pretends  to  be  still  a 
lawful  member  of  said  board  and  as  such  entitled  to  participate  in 
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the  meetings  and  business  of  said  board,  and  wrongfully  denies  that 
your  petitioner  is  a  member  thereof,  and  wrongfully  attempts  to 
participate  in  said  meetings  and  business  and  to  prevent  your  peti- 
tioner from  participation  therein. 

Your  petitioner  further  says  that  by  reason  of  such  refusal  on  the 
part  of  said  Daly  to  recognize,  receive  and  act  with  your  petitioner 
as  member  of  said  board  of  public  works  and  his  wrongful  contention 
that  said  Wellington  continues  to  be  a  lawful  member  thereof,  and  by 
reason  of  the  wrongful  claim  of  said  Wellington  to  be  a  lawful  mem- 
ber thereof,  and  his  wrongful  attempt  to  participate  in  its  business, 
the  respondent  Jones  became  unwilling  and  unable  to  act  with  your 
petitioner  as  a  member  of  said  board  in  the  conduct  of  its  business, 
and  is  unwilling  and  unable  so  to  do;  that  your  petitioner  is  desirous 
of  entering  upon  his  said  office  and  of  performing  the  duties  thereof 
in  accordance  with  law  and  his  official  oath,  but  that  by  reason  of 
said  refusal  of  the  respondents  Daly  and  Jones  to  receive  and  act 
with  your  petitioner  as  a  member  of  said  board,  and  by  reason  of 
said  wrongful  attempts  on  the  part  of  the  respondent  Wellington  to 
participate  in  its  business,  your  petitioner  is  wholly  deprived  of  his 
rights,  powers  and  privileges  as  member  of  said  board,  and  wholly 
prevented  from  the  performance  of  his  duties  as  such  member  and 
from  participation  in  the  conduct  of  its  business. 

And  all  of  the  foregoii^g  allegations  your  petitioner  is  ready  to 
verify. 

Wherefore  your  petitioner  prays  that  a  writ  of  mandamus  may  be 
issued  in  favor  of  your  petitioner  to  be  directed  against  said  respond- 
ents, commanding  the  respondent  Wellington  to  refrain  from  attempt- 
ing to  act  as  a  member  of  said  board  of  public  works,  and 
commanding  the  respondents  Daly  and  Jones  to  recognize  and 
receive  your  petitioner  as  a  member  of  said  board  and  to  act  with 
him  as  such  in  the  business  and  duties  thereto  pertaining,  and  not 
further  to  deny,  interfere  with  or  abridge  his  rights,  powers  and 
privileges  as  a  lawful  member  thereof. 

Dated  at  Pittsfield,  in  the  County  of  Berkshire^  this  eleventh  day  of 
March,  a.  d.  \W2. 

Hezekiah  S.  Russell. 
Commonwealth  of  Massachusetts. 
Berkshire,  ss.  March  11,  A,  D.  iW2. 

Then  personally  appeared  the  above-named  Hezekiah  S.  Russell 
and  made  oath  that  the  allegations  contained  in  the  foregoing  peti- 
tion are  true,  before  me, 

Walter  F.  Hawkins,  Justice  of  the  Peace. 

c.  Comptroller,  to  Draw  Warrant. 
Form  No.  13476. 

(Precedent  in  People  v.  Detroit,  18  Mich.  445.)' 
[To  the  Honorable  the  Supreme  Court  of  the  State  of  Michigan?^ 

1.  In  this  case  the  writ  was  granted  2.  The  matter  enclosed  by  [  ]  will 
as  prayed  for.  not  be  found  in  the  reported  case. 

See,  generally,  supra,  note  i,  p.  771. 
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Your  petitioner,  Paul  Gies,  respectfully  represents  and  states  to 
the  court  now  here,  that  he  is  the  duly  elected  and  qualified  treasurer 
of  the  county  of  Wayne,  in  said  state,  and  that,  being  such  treasurer, 
it  becomes  and  is  the  duty  of  all  officers  and  other  persons  who 
shall  collect  or  receive  any  moneys  on  account  of  any  fines  for 
breaches  of  the  penal  laws  and  for  penalties,  to  pay  the  same  over  to 
your  petitioner  within  twenty  days  after  the  receipt  thereof;  that  it  is 
the  duty  of  your  petitioner  to  keep  an  accurate  account  of  all  such 
moneys  paid  to  him,  separate  and  distinct  from  all  other  accounts, 
and  to  credit  the  same  to  the  library  fund,  and  to  account  therefor  to 
the  board  of  supervisors  of  said  county  at  each  annual  meeting  of  said 
board;  and  your  petitioner  further  shows  that  it  is  also  his  duty,  as 
such  treasurer,  between  \.\\q.  first  and  tenth  days  of  April  in  ^ch  year, 
to  apportion  among  the  several  townships  in  said  county,  according 
to  the  number  of  children  therein  between  the  ages  oifoiir  and  eighteen 
years,  as  shown  by  the  last  annual  statement  of  the  county  clerk,  on 
file  in  his  office,  all  fines  for  any  breaches  of  the  penal  laws  and  for 
penalties,  or  upon  any  recognizances  in  criminal  proceedings,  when 
collected  and  paid  in  to  him. 

Your  petitioner  further  shows,  that  as  he  is  informed,  and  verily 
believes  to  be  true,  the  central  police  station  court,  so-called,  of  the  city 
of  Detroit,  is  established  and  held  under  the  provisions  of  an  act 
"entitled  an  act  to  revise  the  charter  of  the  city  of  Detroit, approved 
February  5,  1857,"  approved  March  12,  1861,  and  also  under  an 
ordinance  of  the  city  of  Detroit,  passed  March  6,  1866,  to  which  said 
ordinance  reference  is  made  for  certainty,  and  a  copy  whereof  is 
hereto  annexed,  marked  A. 

And  your  petitioner  further  shows,  that  said  court  held  its  first 
session,  and  first  went  into  operation  on  the  2d  day  of  April,  a.  d. 
1866,  and  that  since  that  time,  and  previous  to  the  date  hereof,  large 
sums  of  money  have  been  collected  in  said  central  police  station  court, 
in  payment  of  fines  imposed  by  said  court  for  offenses  tried  and 
determined  therein,  and  that  said  moneys  were  by  the  clerk  of  said 
central  police  station  court  paid  in  to  Edward  S.  Leadbeater,  the  treasurer 
of  the  city  of  Detroit. 

And  your  petitioner  shows  that  said  Edward  S.  Leadbeater  xtct.vve.di^ 
in  his  capacity  as  treasurer  of  said  city,  from  the  said  clerk  of  said 
central  police  station  court,  being  said  fines  aforesaid,  the  sum  of  eleven 
thousand  and  eighty-six  dollars  and  twenty-five  cents  (%11,086.25). 

And  your  petitioner  further  shows,  that  it  is  by  law  the  duty  of 
Benjamin  G.  Stimson,  controller  of  said  city,  to  open  and  keep  an 
account  with  the  treasurer  of  said  city,  in  which  he  shall  charge  the 
said  treasurer  of  said  city  with  all  the  moneys  raised  or  received 
for  each  of  the  several  funds  of  said  city;  and  it  is  made  the  duty  of 
the  treasurer  of  said  city  to  report  to  the  said  controller,  at  the  end 
of  each  month,  the  amount  received  and  credited  by  him  to  each  fund, 
and  on  what  account  received;  and  your  petitioner  further  avers,  that 
the  aforesaid  sum  of  eleven  thousand  and  eighty-six  dollars  and  twenty- 
five  cents  has  been  so  reported  by  said  city  treasurer  to  said  Benjamin 
G.  Stimson,  controller  of  said  city  of  Detroit,  together  with  the  fund 
to  which  the  same  was  credited,  and   that  said  city  treasurer  has 
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been  charged  by  said  controller  with  this  said  sum  in  his  account 
with  him. 

And  your  petitioner  further  shows,  that  on  the  16th  day  of  November, 
A.  D.  i2>68,  Emily  P.  Benoit,  who  was  then  county  treasurer  of  said 
county,  and  the  predecessor  of  your  petitioner,  was  ready  and  willing  to 
receive  said  moneys,  and  on  the  said  day  duly  and  regularly  demanded 
officially  of  said  city  treasurer,  that  he  should  pay  over  said  moneys 
to  such  treasurer  of  Wayne  county,  as  aforesaid;  and  also  on  the  same 
day  duly  demanded  of  Benjamin  G.  Stimson,  who  is  the  controller  of 
said  city  of  Detroit,  that  he  should  draw  his  warrant  in  favor  of  such 
treasurer  of  Wayne  county,  upon  said  city  treasurer,  for  the  said 
moneys  above  stated.  Your  petitioner  further  states,  that  said  city 
treasurer  of  said  city  of  Detroit,  after  said  demand,  and  on  the  16th 
day  of  November,  i86S,  utterly  refused  to  pay  over  said  moneys  to 
such  treasurer  of  Wayne  county,  and  that  said  Benjamin  G.  Stimson, 
controller  of  said  city,  after  said  demand,  and  on  said  16th  day  of 
November,  iS68,  utterly  refused  to  draw  his  said  warrant  for  said 
moneys  upon  said  treasurer,  and  in  favor  of  such  treasurer  of  Waynr 
county. 

Your  petitioner  further  represents,  that  said  Edward  S.  Leadbeater, 
treasurer  of  said  city,  has  no  power  to  disburse  said  moneys,  nor  any 
of  the  funds  in  the  city  treasury,  except  upon  a  warrant  signed  by 
said  Benjamin  G.  Stimson,  controller  of  said  city,  and  has,  therefore, 
and  for  that  reason,  refused  to  pay  over  said  moneys  to  your  peti- 
tioner, without  said  warrant  of  said  controller. 

And  your  petitioner  further  states,  that  he  is  advised  and  believes 
that  he  is  entirely  without  remedy  in  the  premises,  unless  it  be 
afforded  to  him  by  the  interposition  of  this  honorable  court,  by  their 
writ  of  mandamus,  and  he,  therefore,  prays  that  an  order  may  be  made 
requiring  said  Benjamin  G.  Stimson,  controller  as  aforesaid,  to  show 
cause,  within  eight  days  after  service  on  him  of  a  copy  of  this  petition, 
why  a  mandamus  should  not  issue  from  this  court,  commanding  him 
to  draw  his  said  warrant  upon  said  Edward  S.  Leadbeater,  city  treas- 
urer, in  favor  of  your  petitioner,  for  all  moneys  remaining  in  said 
Edward  S.  Leadbeater  s  hands  from  those  received  by  him,  for  fines 
and  penalties  imposed  in  said  central  police  station  court  of  said  city 
of  Detroit,  and  that  such  other  and  further  order  may  be  had  in  the 
premises  as  justice  may  require. 

\{Signature  and  verification^^' 

Form  No.  13477. 

(Precedent  in  People  v.  Green,  52  How.  Pr.  (N.  Y.  Supreme  Ct.)  440.)' 

City  and  Qown\.y  of  New  York,  ss.: 

William  A.  Seaver,  of  the  city  of  Netv  York,  being  duly  sworn, 
says:  That  on  or  about  the  11  th  day  of  October,  iS72,  this  deponent, 
William  C.  Traphagen  and  John  McClave,  were,  by  a  rule  or  order, 

1.  The  matter  to  be  supplied  within  granted  at  special  term  and  this  de- 
[  ]  will  not  be  found  in  the  reported  cision  was  afterward  affirmed  by  special 
case.  term. 

2.  The   motion    for   mandamus  was  See,  generally,  supra,  note  i,  p.   771. 
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duly  made  and  entered  at  a  special  term  of  the  supreme  court  of  the 
state  of  New  York.,  duly  appointed  commissioners  of  estimate  and 
assessment,  in  a  matter  then  pending  in  said  court,  entitled:  "In  the 
matter  of  the  application  of  the  department  of  puljlic  parks,  and  the 
department  of  public  works,  for  and  in  behalf  of  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York,  relative  to  acquiring  title 
for  the  use  of  the  public  to  all  the  lands  required  for  laying  out  a 
public  '•oad  or  drive,  northwardly  from  the  southerly  line  of  One 
Hundred  and  Fifty  fifth  street  to  the  intersection  of  the  Kingsbridge 
road  with  hiwood  street,  as  laid  out  by  resolution  of  the  commis- 
sioners of  the  Central  park,  in  the  city  of  New  York." 

That  thereafter  and  pursuant  thereto,  the  said  William  C.  Trap- 
hagen  and  John  McClave  and  this  deponent,  took  and  duly  filed  the 
oath  of  office,  and  entered  upon  the  discharge  of  their  duties  as  such 
commissioners. 

That  thereafter  such  proceedings  were  duly  had  in  said  matter, 
that  the  commissioners  aforesaid  duly  made  their  report  to  the 
supreme  court,  in  and  by  which  were  specified  the  sums  awarded  by 
the  said  commissioners  to  the  parties  whose  lands  were  taken  and 
acquired  in  the  said  proceedings,  and  for  costs,  charges  and  expenses 
hereinafter  mentioned,  and  also  the  sums  assessed  by  the  said  com- 
missioners, upon  the  several  lots  or  parcels  of  land  benefited  by  the 
said  improvements,  and  upon  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  and  said  report  was,  in  all  respects,  duly 
confirmed  by  the  said  supreme  court  on  or  about  the  3d  day  of  June, 
iS73,  and  duly  filed  and  now  stands  unreversed,  and  not  in  any 
respect  modified. 

That,  prior  to  the  making  of  said  report,  the  costs,  charges  and 
expenses,  incurred  by  reason  of  the  proceedings  in  said  matter,  were 
presented  for  taxation  to  one  of  the  justices  of  the  said  supreme  court, 
pursuant  to  due  notice  in  that  behalf,  and  were  by  said  justice  duly 
taxed  and  allowed,  as  appears  by  the  record  thereof  duly  filed  and 
now  in  the  hands  of  the  comptroller  of  the  city  of  New  York,  and 
among  the  said  costs,  charges  and  expenses  was  taxed  and  allowed 
to  this  deponent,  for  his  fee  and  services  as  commissioner  in  said 
proceedings,  the  sum  of  %5,000\  and  said  costs,  charges  and  expenses 
so  taxed  and  allowed  were  duly  set  forth  by  the  said  commissioners, 
in  their  said  report  before  the  confirmation  thereof,  and  payment  of 
said  costs,  charges  and  expenses  duly  provided  for  in  said  report  by 
assessment;  that  no  part  of  the  said  moneys  has  been  paid  and  the 
full  amount  thereof  is  due  and  owing  to  this  deponent.  That  very 
large  sums  of  money,  and  much  more  than  sufficient  to  pay  the  costs 
and  expenses  incurred  by  reason  of  the  proceedings  in  said  matter, 
have  been  duly  collected  and  paid  over  to  the  finance  department  of 
the  city  of  New  York,  as  deponent  is  informed  and  believes.  And 
the  same  comptroller  has,  in  his  hands  or  under  his  control,  sufficient 
funds  applicable  to  payment  of  said  costs,  charges  and  expenses. 
And  this  deponent  has  demanded  of  the  comptroller  of  the  city  of 
New  York  the  payment  of  the  said  sums  of  money  so  awarded  to  him 
as  his  fees  as  such  commissioner.  But  said  comptroller  refuses  and 
neglects  to  make  payment  of  the  same,  or  to  draw  or  cause  to  be 
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drawn  the  proper  warrant  in  that  behalf  on  the  chamberlain  of  the 
city  of  New  York  for  the  said  sum  of  money  so  owing  to  deponent, 
or  for  any  part  thereof.  That  prior  to  the  1st  day  of  January,  i872, 
Andrew  H.  Green  has  held  and  now  holds  the  office  of  comptroller  of 
said  city. 

Wherefore,  this  deponent  prays  that  an  order  may  be  made  direct- 
ing the  said  comptroller'  to  show  cause  why  a  peremptory  writ  of 
mandamus  should  not  issue  out  of  and  under  the  seal  of  this  court, 
directed  to  Andrew  H.  Green,  comptroller  of  the  city  of  New  York, 
and  requiring  and  commanding  him  to  forthwith  pay  over  to  this 
deponent  the  sum  of  %5,000  and  any  interest  which  may  have  accrued 
thereon  in  favor  of  deponent,  as  and  for  his  fees  for  services  as  com- 
missioner as  aforesaid,  in  such  form  and  substance  as  to  the  court 
shall  seem  meet  and  proper,  and  why  this  deponent  should  not  have 
such  other  or  further  relief  in  the  premises  as  to  the  court  may  seem 
just. 

Wm.  A.  Seaver. 

\(^  Jurat  as  in  Form  No.  859.^^ 

d.  School  Board,  to  Order  Teachers  to  Refrain  from  Reading  Bible  in 

Public  Schools. 

Form  No.  13478. 

(Precedent  in  State  v.  School  Dist.  No.  8,  76  Wis.  179.)* 

[To  the  Honorable  the  Circuit  Court  for  Rock  County:]^ 

The  petition  of  Frederick  Weiss,  W.  H.  Morrissey,  Thomas  Mooney, 
James  McBride,  J.  C.  Burns,  and  John  Corbett  respectively  shows 
unto  this  court  that  your  petitioners  are,  and  for  many  years  last  past 
have  been,  residents  and  tax-payers  of  the  city  of  Edgerton,  in  Rock 
county.  Wis. ;  that  there  are  in  said  city  of  Edgerton,  kept  and  main- 
tained in  accordance  with  and  in  pursuance  of  the  Revised  Statutes 
of  said  state  of  Wisconsin,  certain  free  common  schools ;  that  the  resi- 
dents of  said  city  of  Edgerton,  who  are  taxed  for  the  support  of  said 
schools,  are  equally  entitled  to  the  benefits  thereof  by  having  their 
children  instructed  therein  according  to  law;  that  your  petitioners 
are  parents  of  children,  which  children  they  are  desirous  of  having 
educated  in  said  schools;  that  said  children  of  your  petitioners  respec- 
tively, to-wit,  Annie  Mooney,  Ettie  Weiss,  Thomas  Burns,  Nora  Corbett, 
Bessie  Corbett,  Katie  Corbett,  Annie  McBride,  Jane  McBride,  and 
James  McBride,  are  pupils  of  and  attend  said  schools  for  the  purpose 
of  receiving  instruction. 

Your  petitioners  further  show  that  certain  of  the  teachers  employed 
by  the  district  board  having  charge  of  said  schools  to  conduct  the 
same  and  instruct  the  pupils  attending  said  schools,    read  to    said 

1.  The  matter  enclosed  by  and  to  be  board  was  reversed  and  the  cause  re- 
supplied  within  [  ]  will  not  be  found  in  manded,  with  direction  to  that  court  to 
the  reported  case.  give  judgment  for  the  relators  on  the 

2.  In  this  case  the  order  of  the  cir-  demurrer,  awarding  a  peremptory  writ 
cuit  court  overruling  the  demurrer  of  of  mandamus  as  prayed  in  the  petition, 
the  relators  to  the  answer  of  the  school  See,  generally,  supra,  note  i,  p.  771. 
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pupils,  and,  among  them,  the  children  of  your  petitioners  above 
named,  each  and  every  day  when  said  schools  are  in  session,  and 
during  the  hours  fixed  for  the  instruction  of  pupils,  certain  portions 
of  the  book  commonly  known  as  the  "Bible;"  said  teachers  them- 
selves selecting  the  portion  so  read,  and  uniformly  using  in  such 
reading  the  translation  of  said  Bible  known  as  the  "  King  James  Ver- 
sion." That  such  reading  as  above  set  forth,  was  and  is  a  custom 
followed  by  certain  of  said  teachers  in  said  schools. 

Your  petitioners  further  show  that  they,  and  many  others  of  the 
residents  and  tax-payers  of  said  city  and  school  district,  whose  chil- 
dren attend  said  schools  and  are  under  the  control  and  are  instructed 
by  the  teachers  above  named,  and  who  are  lawfully  entitled  to  the 
equal  benefits  of  said  schools,  are,  together  with  their  said  children, 
members  of  the  Roman  Catholic  Church,  and  conscientiously  believe 
its  doctrines,  faith,  and  forms  of  worship;  and  that  by  said  church  the 
version  of  the  Scriptures  referred  to  in  this  petition  is  taught  and 
believed  to  be  incorrect  as  a  translation,  and  incomplete,  by  reason 
of  the  omission  of  a  part  of  the  books  held  by  such  church  to  be 
integral  portions  of  the  inspired  canon;  and  it  is  further  taught  by 
the  said  Roman  Catholic  Church,  and  believed  by  its  members,  that 
the  Scriptures  ought  not  to  be  read  indiscriminately,  inasmuch  as 
said  church  has  divine  authority  as  the  only  infallible  teacher  and 
interpreter  of  the  same,  and  that  the  reading  of  the  same  without  note 
or  comment,  and  without  being  expounded  by  the  only  authorized 
teachers  and  interpreters  thereof,  is  not  only  not  beneficial  to  the 
children  in  said  schools,  and  especially  to  the  above-named  children 
of  your  petitioners,  who  are  members  of  said  church,  but  likely  to 
lead  to  the  adoption  of  dangerous  errors,  irreligious  faith,  practice 
and  worship;  and  that  by  reason  thereof  the  practice  of  reading  the 
King  James  version  of  the  Bible,  commonly  and  only  received  as 
inspired  and  true  by  the  Protestant  religious  sects,  is  regarded  by 
members  of  said  Roman  Catholic  Church,  among  whom  are  your  peti- 
tioners, as  contrary  to  the  rights  of  conscience,  and  as  wholly  con- 
trary to  and  in  violation  of  the  law;  and  that  your  petitioners  believe 
such  exercises  as  are  above  set  forth,  and  each  and  all  of  them,  to  be 
sectarian  instruction,  and  in  violation  of  section  3,  article  X,  of  the 
constitution  of  the  state  of  Wisconsin. 

Your  petitioners  further  show  that  they,  with  others  of  said  resi- 
dents and  tax-payers  of  said  city  and  school  district,  have  petitioned 
and  requested  said  board,  having  the  control  and  management  of 
said  schools,  to  interfere,  as  they  lawfully  might  and  should  do,  and 
to  direct  said  teachers  to  discontinue  the  unlawful  and  wrongful 
practices  and  exercises  above  set  forth,  and  to  confine  the  instruction 
to  be  given  by  such  teachers  to  the  studies  and  branches  of  knowl- 
edge lawfully  provided  for  the  said  pupils;  but  that  said  board  has 
wholly  neglected  and  refused,  and  still  does  wholly  neglect  and 
refuse,  to  in  any  way  interfere  in  said  matter,  and  has,  and  does 
wholly  refuse  to  perform  the  duties  legally  devolving  upon  it,  and 
has  and  does  now  permit  said  above-mentioned  exercises  to  be  carried 
on  as  above  set  forth. 

Wherefore  your  petitioners  pray  that  a  writ  of  mandamus  may 
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issue  from  said  court  to  said  district  board,  commanding  said  board 
to  cause  said  teachers  to  discontinue  the  practices  and  exercises  above 
set  forth. 

[(^Signature  and  verification.y\'^ 

e.  Selectmen,  to  Call  Special  Town  Meeting. 

Form  No.  13479.' 

To  the  Honorable  Superior  Court  now  in  session  at  New  Haven,  in 
and  for  the  cownty  oi  Ne7v  Haven,  comes /o /in  Fen,  state's  attorney 
for  said  county,  and  shows  to  said  court  that: 

1.  Hutnphrey  Lyon  (^and  twenty-three  others,  naming  them),  all  resi- 
dents of  the  town  oi  Meriden,  in  said  county  oi  New  Haven,  on  the 
twenty-first  day  of  October,  iS73,  were  and  now  are  electors,  inhabi-- 
tants  and  tax-payers  of  said  town  of  Meriden,  and  are  duly  qualified 
to  vote  in  the  town  meetings  of  said  town. 

2.  On  said  twenty-first  day  of  October,  while  said  electors,  inhabitants 
and  tax-payers,  and  while  so  qualified  to  vote  in  the  town  meetings 
of  said  town,  the  sdixd  Humphrey  Lyon  (^and  twenty-three  others,  naming 
them)  made  application  in  writing  to  E.  D.  Castello,  Oliver  Rice  and 
Nelson  Payn,  then  and  now  selectmen  of  said  town  oi  Meriden,  that 
they  would  call  a  special  meeting  of  the  electors  of  said  town  of 
Meriden,  which  application  and  request,  in  writing  made,  was  and  is 
in  the  words  following:  "To  the  Selectmen  of  the  town  oi  Meriden, 
New  Haven  County,  Connecticut.  The  undersigned,  inhabitants  of 
the  town  oi  Meriden,  qualified  to  vote  in  town  meetings  of  said  town, 
hereby  request  you  to  call  a  special  meeting  of  the  electors  of  said 
town  of  Meriden,  at  the  Town  Hall  of  said  Meriden,  on  Saturday,  the 
1st  day  oi Noztember,  iS73,  at  two  o'clock  in  the  afternoon  of  said 
day,  for  the  following  purposes :  —  ist.  To  appoint  an  agent  to  super- 
intend and  manage  the  ordinary  business  of  the  town,  and  to  authorize 
him  to  draw  orders  on  the  treasury  to  pay  the  ordinary  expenses  of 
the  town.  2d.  To  fix  the  salary  of  the  agent  of  the  business  of  the 
town.  Meriden,  October  21st,  i875;"  which  request  was  signed  by 
each  and  all  of  your  applicants. 

3.  That  on  or  about  the  twenty-fourth  day  of  October,  i873,  the  said 
Humphrey  Lyon  {atid  twenty-three  others,  naming  them)  presented,  or 
caused  to  be  presented,  to  each  of  said  selectmen,  said  request  in 
writing,  together  with  a  warning  or  call  for  said  meeting,  properly 
drawn  and  conforming  to  the  request  made  in  their  said  application, 
for  the  signature  of  said  selectmen,  which  warning  or  call  so  drawn 
and  made  for  their  signatures  was  as  follows:  {Here  set  out  the  form 
of  the  call,  stating  the  objects  of  the  meeting  as  abo%'e). 

1.  The  matter  to  be  supplied  within  writ  against  two  only  of  the  board  of 
[]  will  not  be  found  in  the  reported  case,  selectmen.     The   petition   was   further 

2.  This  application  is  based  upon  the  defective  in  that  it  was  not  in  the  name 
facts  in  the  case  of  Lyon  v.  Rice,  41  of  the  state.  On  this  point  the  case 
Conn.  245.  in  which  case,  however,  the  was  followed  in  Peek  v.  Booth,  42 
petition  was  held  bad  on  demurrer  be-  Conn.  271. 

cause  it  prayed  for  the  issuance  of  a        See,  generally,  supra,  note  I,  p.  771. 
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4.  That  at  the  time  aforesaid,  when  said  request  and  application 
was  made  to  said  selectmen  as  aforesaid,  two  of  said  selectmen,  to 
wit,  Oliver  Rice  diXiA  Nelson  Payn,  refused  to  call  a  special  meeting  of 
the  electors  of  said  town  as  in  said  request  of  the  said  Humphrey 
Lyon  (and  twenty-three  others,  namins^  theni)  requested,  and  refused  to 
sign  said  call  or  warning,  and  still  refuse  to  do  so,  and  so  refused 
when  requested  to  join  with  ^.  D.  Castello  in  calling  a  town  meeting, 

5.  That  the  said  Humphrey  Lyon,  (and  twenty-three  others,  naming 
them)  have  no  adequate  legal  or  specific  remedy  other  than  the 
remedy  by  writ  of  mandamus,  and  that  as  the  statutes  of  this  state 
require  that  special  town  meetings  shall  be  warned  or  called  at  least 
five  days  prior  to  the  day  upon  which  they  are  to  be  holden,  by  rea- 
son of  the  neglect  of  the  selectmen  aforesaid  to  call  said  special 
meeting  on  the  day  named  in  said  request,  the  meeting  for  the  pur- 
poses specified  in  said  request  cannot  be  holden  on  the  said  day. 

The  said  attorney  therefore  moves  this  honorable  court  to  issue  a 
writ  of  mandamus  requiring  and  commanding  the  said  Oliver  Rice, 
Nelson  Payn  and  E.  D.  Castello,  selectmen  as  aforesaid,  to  immediately 
call  a  special  meeting  of  the  electors  of  said  town  oi  Meriden  for  the 
purposes  in  said  request  hereinbefore  set  forth,  to  be  holden  at  the 
time  stated  in  said  request,  or  at  such  other  time  as  this  court  may 
order  and  direct,  or  to  signify  cause  to  the  contrary  thereof  to  this 
court  forthwith. 

Dated  at  Meriden,  the  twenty-seventh  day  of  October,  iS73. 

John  Fen, . 
State's  Attorney  for  New  Haven  County. 

5.  Agrainst  Private  Corporation  Officer, 
a.  In  General,  to  Allow  Stockholder  to  Inspect  Stock-book. 

Form  No.  13480.' 

Supreme  Court,  County  of  New  York. 

In  the  matter  of  the  "| 

Application  of  William  R.  Hearst  for  I 

a    Writ    of   Peremptory    Mandamus  | 
Against  the  Ramapo  Water  Company,  j 
Borough  of  Manhattan,  \ 

City  and  County  of  New  York.  \ 

William  R.  Hearst,  being  duly  sworn,  deposes  and  says :  That  he  is 
the  petitioner  above  named;  that  he  is  a  citizen  of  the  State  of  New 
York  and  a  tax-payer  in  the  County  of  New  York,  and  a  resident  of 
the  Borough  of  Manhattan,  in  the  City  of  New  York,  County  and 
State  of  Ne7v  York; 

That  the  Ramapo  Water  Company  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York, 
pursuant  to  an  act  of  the  Legislature  passed  the  17th  day  of  February, 
1848,  entitled  "An  act  to  authorize  the  formation  of  corporations  for 

1.  See,  generally,  supra,  note  i,  p.  For  the  order  to  show  cause  in  this 
771.  case  see  infra.  Form  No.  13494. 
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manufacturing,  mining  and  mechanical  purposes,"  and  the  several 
acts  of  the  Legislature  amendatory  thereof.  That  the  said  corpora- 
tion was  organized  on  the  12th  day  of  Septetuber,  in  the  year  i8^7,  and 
provided  in  the  certificate  in  secXXon  four  (4)  thereof,  that  the  said 
corporation  should  commence  business  on  the  13lh  day  of  September, 
iS87.  That,  pursuant  to  said  statute,  certificate  of  incorporation  in 
conformity  thereto  was  duly  filed  in  the  office  of  the  Clerk  of  the 
County  of  Kings  and  the  office  of  the  Secretary  of  State.  That  the 
capital  stock  of  said  company,  as  stated  in  the  certificate  of  incor- 
poration, is  the  sum  of  two  million  five  hundred  thousand  dollars 
\^,500fiOO),  which  was  divided  into  tiventy-five  thousand  i%25,000) 
shares  of  one  hundred  dollars  {%10O)  each.  That  the  business  of  the 
said  corporation,  as  stated  in  paragraph  six  (6)  of  the  certificate  of 
incorporation,  was  to  be  transacted  in  the  counties  of  Rockland  and 
Orange^  in  the  State  of  New  York,  and  the  principal  office  for  the 
transaction  of  business  was  to  be  in  the  then  City  of  Brooklyn,  State 
of  New  York.  That  the  present  and  principal  office  and  place  of 
business  of  the  Ramapo  Water  Company  is  in  the  Arbuckle  building, 
No.  367  Fulton  street,  in  the  Borough  of  Brooklyn,  City  of  Neiu  York. 

That  the  petitioner  is  a  stockholder  in  the  said  Ratnapo  Water  Com- 
pany and  is  the  owner  of  ten  {lO)  shares  of  the  capital  stock  of  said 
company,  and  is  a  stockholder  of  record  upon  the  books  of  said  com- 
pany to  the  extent  of  seven  shares,  and  was  such  stockholder  of  said 
corporation  on  the  6th  day  of  September,  iS99.  That  your  petitioner 
recently  became  a  stockholder  of  said  corporation  and  has  no  knowl- 
edge of  the  condition  of  affairs  of  said  company,  or  the  names  of  the 
other  stockholders  thereof;  that  it  is  necessary  that  the  petitioner 
herein  have  an  examination  of  the  books  of  account  and  the  stock- 
book  and  list  of  stockholders  of  said  company  to  ascertain  the  names 
and  residences  of  the  other  stockholders  of  said  corporation,  so  that 
he  may  confer  with  them  as  to  the  management  by  the  present 
officer?  of  the  affairs  of  said  company. 

That  on  the  6th  day  of  September,  i899,  petitioner  directed  a 
letter  to  be  sent  to  the  office  of  said  Ramapo  Water  Company  by  Mr. 
Francis  T.  Gribbins,  requesting  the  said  Ramapo  Water  Company  to 
permit  Mr.  Gribbins  in  behalf  of  said  petitioner  to  inspect  the  stock- 
book  of  said  Ramapo  Water  Company  and  the  list  of  stockholders 
with  their  holdings  in  said  Ramapo  Water  Cotnpany.  That  your  peti- 
tioner is  informed  and  verily  believes  that  the  said  Ramapo  Water 
Company,  through  its  president,  refused  to  authorize  the  said  Francis 
T.  Gribbins  to  inspect  said  stock-book  and  list  of  stockholders,  as 
more  fully  appears  in  the  affidavit  of  said  Francis  T.  Gribbins  hereco 
annexed.  Thereafter  your  petitioner  on  several  occasions  commu- 
nicated with  the  office  of  said  Ramapo  Water  Company  by  telephone 
and  endeavored  to  reach  the  secretary  of  said  corporation,  Mr. 
La  Mont,  but  was  invariably  informed  that  the  said  La  Mont  was 
out  of  town. 

That  in  the  proceedings  before  a  Legislative  Committee,  commonly 
known  as  the  Mazet  Committee,  the  president  of  the  said  Ramapo 
Water  Company  publicly  testified,  in  answer  to  certain  questions 
directed  to  him  by  counsel,  as  follows: 
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Question.  We  asked  you  in  a  subpoena  to  bring  the  stock-book  of 
the  company  (meaning  the  Ramapo  Water  Company).  Have  you 
done  so  ?    Answer.     No, 

Question.  Why  not  ?  Answer.  The  stock-book  is  in  the  custody 
of  Secretary  La  Mont  of  the  company. 

Question.  Have  you  looked  for  the  stock-book  ?  Answer.  I  did, 
but  I  did  not  find  it. 

Question.  Where  did  you  look  ?  Answer.  In  the  office  of  the 
company. 

Question.  I  understood  the  other  day  that  you  said  they  were 
not  in  the  office.  Answer.  I  suppose  they  are  in  a  safe  deposit 
vault. 

Question.  You  suppose  they  are  in  a  safe  deposit  vault  —  but 
where  are  they  ?     Answer.     I  do  not  know. 

Question.  If  you  wish  to  write  to  the  secretary,  how  would  you 
address  him  ?     Answer.     I  do  not  know  where  he  is. 

That  after  the  futile  efforts  made  by  your  petitioner  to  obtain  an 
inspection  of  the  stock-book  of  the  Ramapo  Water  Company  and  the 
list  of  stockholders,  and  after  the  testimony  given  by  the  said  presi- 
dent of  said  company  before  said  Mazet  Committee,  your  petitioner, 
on  the  22d  day  of  September,  iS99,  directed  a  letter  to  the  Ramapo 
Water  Company  and  the  officers  thereof,  which  is  annexed  to  the 
affidavit  of  Clarence  Stetson,  marked  "  Exhibit  B. "  In  said  letter  your 
petitioner  requested  the  Ramapo  Water  Company  and  the  officers 
thereof  to  be  allowed  to  examine  the  books  of  the  said  company.^ 
This  letter  was  sent  by  your  petitioner  in  view  of  the  statement 
made  by  Mr.  Dutcher,  the  president  of  said  company,  that  he  did  not 
know  where  Mr.  La  Mont  (the  secretary)  was,  and  the  further  state- 
ment by  said  Dutcher  that  he  did  not  know  where  the  stock-book  of 
the  said  company  was,  and  that  it  was  not  in  the  office  of  the  com- 
pany, and  that  it  might  have  been  in  a  safe  deposit  vault  for  all  he 
knew.  Your  petitioner  is  informed  and  verily  believes,  as  more  fully 
appears  by  the  affidavit  of  Mr.  Stetson,  hereto  annexed,  that  said 
Dutcher  again  declined  to  permit  your  petitioner  to  examine  the  said 
stock-book,  in  violation  of  section  29  of  the  said  corporation  law,  the 
only  excuse  that  he  made  being  that  he  wished  to  have  the  advice  of 
counsel  before  permitting  your  petitioner  to  examine  said  stock- 
book. 

That  by  the  actions  of  the  said  Dutcher  in  refusing  to  permit  your 
petitioner  to  inspect  the  books,  and  the  action  of  said  La  Mont  in 
concealing  himself  from  the  office  of  the  said  Ramapo  Water  Company 
and  denying  himself  to  your  petitioner,  the  said  company  and  the 
said  officers  have  denied  the  right  of  your  petitioner  to  inspect  the 
stock-book  and  list  of  stockholders,  and  thereby  denied  the  right  of 
your  petitioner  to  be  informed  of  the  stockholders  of  the  said  cor- 
poration and  of  their  holdings  and  of  the  condition  of  the  corporation 

1.  Demand  to  Inspect  Books.  —  A  peti-  contained  in  books  kept  by  said  re- 
tion  for  mandamus  to  inspect  books  of  spondent,  which  was  not  furnished,  yet 
a  corporation  is  defective  which,  while  fails  to  aver  a  demand  to  see  and  in- 
alleging  that  relator  made  application  spect  said  books.  Com.  v.  Pennsyl- 
to  respondent  for  certain    information     vania  R.  Co.,  6  Pa.  Dist.  Rep.  266. 
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and  its  property.  That  notwithstanding  such  demands  made  as 
above  stated,  the  said  Dutchet\  the  president  of  said  Ramapo  Water 
Company^  who  was  the  only  officer  whom  your  petitioner  could  find, 
and  the  only  person  your  petitioner  could  ascertain  to  be  an  officer 
of  said  corporation,  said  Dutcher  has  refused  to  comply  with  the 
demand  of  your  petitioner  as  above  stated  to  examine  the  stock-list 
and  the  stock-book  of  the  said  Ramapo  Water  Company. 

Wherefore,  your  petitioner  asks  for  an  order  requiring  said  Ramapo 
Water  Company  to  show  cause  why  a  peremptory  writ  of  mandamus 
should  not  issue  herein  requiring  the  Ramapo  Water  Company  and 
Silas  B.  Dutcher  and  Horace  G.  La  Mont  to  permit  the  petitioner 
herein  to  examine  and  inspect  the  stock -book  and  the  list  of  stock- 
holders of  the  Ramapo  Water  Company,  and  for  such  other  and  further 
relief  as  may  be  just  and  proper. 

William  R.Hearst. 

Sworn  to  before  me  the  22d  day  of  September,  i  Z99. 

Norton  Porter,  Notary  Public, 
Kings  County,  N.  Y. 

b.  Parish  Register,  to  Enroll  Member  of  Church. 

Form  No.  13481.' 

To  the  Honorable  the  Circuit  Court  oi  Anne  Arundel  County. 

The  petition  of  Thomas  H.  Brayshaw,  of  the  city  of  Annapolis,  in  the 
state  of  Maryland,  respectfully  represents : 

T.  That  St.  Margaret's  (^Westminster)  Parish  in  Anne  Arundel 
county  is  one  of  the  parishes  of  the  Protestant  Episcopal  Chnrch.  of  the 
United  States  in  the  diocese  oi  Maryland,  established  under  the  pro- 
visions of  the  Act  of  the  General  Assembly  of  Maryland  of  the  year 
1798,  entitled  "An  Act  for  the  establishment  of  vestries  for  each 
parish  in  this  State." 

2.  That  your  petitioner  is  a  free  white  male  citizen  of  the  state  of 
Maryland,  thirty-three  years  of  age,  and  is  now,  and  for  more  than 
two  years  has  been  a  resident  of  said  parish,  and  is  now,  and  for 
twenty-five  years  last  past  has  been,  a  member  of  said  Protestant 
Episcopal  Church,  contributing  to  the  charges  of  said  parish,  although 
the  vestry  of  said  parish  has  never  in  writing  made  known  and 
declared  any  sum  to  be  contributed  by  the  members  of  said  church 
towards  the  charges  of  said  parish  during  the  residence  of  your  peti- 
tioner in  said  parish. 

3.  That  by  the  said  Act  all  persons  "  who  shall  have  been  entered 
on  the  books  of  the  parish  one  month  at  least  preceding  the  day  of 
election  as  a  member  of  the  Protestant  Episcopal  Church"  shall  have 
a  right  of  suffrage  in  the  election  of  vestrymen,  and  all  persons  so 
qualified  shall  on  every  Easter  Monday  forever  assemble,  etc.,  and 
elect  by  ballot  four  vestrymen,  etc. 

1.  This  petition  is  based  on  the  facts     plain  ministerial    duty,   for  failure   to 
in  Brayshaw  v.  Ridout,  79  Md.  454,  in     perform  which  mandamus  will  lie. 
which  case  it  was  held  that  the  regis-        See,    generally,    supra,    note    i,    p. 
ter's  duty  to  enroll  the  petitioner  was  a     771. 
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4.  That  by  the  said  Act  it  is  provided  that  the  vestry  of  every 
parish  are  obliged  to  provide  a  register,  whose  duty  it  is  "to  enroll 
every  person  of  the  Protestant  Episcopal  Church  who  shall  apply  for 
the  purpose,  on  the  books  of  the  parish," 

5.  'Y\v2l\.  James  M.  Ridout  is  the  register  of  said  parish,  and  has  in 
his  possession  the  books  of  the  parish. 

6.  That  your  petitioner  applied  to  said  James  M.  Ridout,  on  the 
second  6a.y  oi  January,  i85^  to  enroll  your  petitioner,  and  at  the  time 
tendered  ^/jc  cents,  and  that  your  petitioner  possessed  all  the  qualifica- 
tions entitling  him  to  be  enrolled,  of  which  the  register  was  informed, 
but  then  refused  and  still  refuses  to  register  him. 

Your  petitioner  therefore  prays  that  a  writ  of  mandamus  may  be 
issued  directed  to  the  said  James  M.  Ridout,  Register  of  St.  Mar- 
garet's (^Westminster')  Parish,  commanding  him  to  enroll  your  peti- 
tioner as  a  member  of  the  Protestant  Episcopal  Church  of  the  United 
States,  on  the  books  of  said  parish  as  required  by  the  provisions  of 
chapter  24,  of  the  Acts  of  1798  above  referred  to.  And  your  peti- 
tioner will  ever  pray,  etc. 

{^Signature  and  verification.) 

e.  Railroad. 
(1)  To  Run  Cars  in  Accordance  with  Charter. ^ 


1.  Precedents.  —  In  U.  S.  v.  Union 
Pac.  R.  Co.,  2  Dill.  (U.  S.)  527,  the 
prayer  of  the  petition  is  as  follows,  to 
wit: 

"  Wherefore  your  petitioners  pray, 
That  a  writ  of  mandamus  may  issue 
from  this  honorable  court  directed  to 
the  said  Union  Pacific  Railroad  Com- 
pany, its  officers  and  agents,  strictly  en- 
joining and  commanding  them  hence- 
forth to  operate  the  whole  of  their  said 
road,  from  Council  Bluff's  westward, 
and  including  that  portion  of  their  said 
road  between  Council  Bluffs  and.  Omaha, 
and  constructed  over  and  across  the 
said  bridge  as  one  continuous  line  for 
all  purposes  of  communication,  travel, 
and  transportation;  and  especially  com- 
manding them  to  start  their  regular 
freight  and  passenger  trains  westward 
bound  from  said  Council  Bluffs,  to  run 
their  eastward-bound  trains  of  both 
descriptions  through  and  over  said 
bridge,  to  Council  Bluffs,  and  to  run 
and  operate  said  trains  to  and  from 
said  Council  Bluffs  under  one  uniform 
time  schedule  and  freight  and  pas- 
senger tariff  with  the  remainder  of  said 
road,  and  to  wholly  desist  and  refrain 
from  operating  said  road  as  an  inde- 
pendent and  separate  line,  and  from 
causing  or  requiring  freight  or  pas- 
sengers bound  westward  or  eastward 
to  be  transferred  as  aforesaid  at  said 


Omaha ;  and  otherwise  commanding 
said  defendants  as  to  the  court  shall 
seem  just  and  agreeable  to  law  and 
required  by  the  circumstances  of  the 
case." 

In  People  v.  St.  Louis,  etc.,  R.  Co., 
176  111.  512,  the  prayer  of  the  petition 
was  as  follows,  to  wit:  "  That  a  writ  of 
mandamus  be  issued,  directed  to  the 
St.  Louis,  Alton  and  Terre  Haute  Rail- 
road Company,  commanding  it  to  cause 
to  be  furnished,  placed,  run  and  oper- 
ated on  said  railroad  extending  from 
Eldorado  to  DuQuoin,  a  daily  (Sundays 
excepted)  passenger  train,  each  way, 
suitable  and  sufficient  to  carry  all  pas- 
sengers with  their  necessary  baggage, 
in  comfortable  and  reasonable  security, 
and  at  a  reasonable  speed,  and  to  oper- 
ate said  line  of  railroad  from  East  St. 
Louis  to  Eldorado  as  a  continuous  line, 
and  that  upon  final  hearing  hereof  such 
further  order  be  made  in  the  premises 
as  to  the  court  shall  seem  meet  and 
proper." 

In  proceedings  to  compel  a  street- 
railway  company  to  operate  a  line 
which  it  has  abandoned,  the  petition 
need  not  expressly  allege  that  there  is 
no  other  adequate  remedy,  if  it  is  clear 
from  its  allegations  that  a  suit  for 
damages  would  not  afford  the  desired 
relief.  State  v.  San  Antonio  St.  R. 
Co.,  10  Tex.  Civ.  App.  12. 
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Form  No.  13482. 

(Conn.  Prac.  Act,  p.  117,  No.  190.)' 

To  the  Honorable  Superior  Court  now  in  session  at  Hartford^  in 
and  for  the  county  of  Hartford,  comes  John  Fen,  State's  Attorney  for 
said  county,  and  shows  to  said  Court  that, 

1.  The  Hartford  and  New  Haven  Railroad  Company  was  incor- 
porated by  the  General  Assembly  of  this  State  in  i8^5,  with  power 
to  construct  and  operate,  and  for  the  purpose  of  constructing  and 
operating,  a  railroad  for  the  transportation  of  passengers  and  freight 
from  Hartford  to  the  navigable  waters  of  New  Haven  harbor,  at  some 
point  between  the  canal  basin  and  the  west  end  of  Tomlinson's  bridge. 

2.  The  road  was  soon  after  constructed  and  put  into  operation 
between  Hartford  and  the  waters  of  New  Haven  harbor,  at  a  point 
within  the  prescribed  limits. 

3.  The  road  connected,  at  its  terminus  at  New  Haven  harbor,  with 
a  line  of  steamboats,  which  was  established  and  run  under  a  charter 
granted  by  the  General  Assembly  of  this  State,  for  the  transporta- 
tion of  persons  and  freight  from  said  railroad  to  the  city  of  New 
York,  and  from  the  latter  to  said  railroad. 

4.  Said  railroad  and  line  of  steamboats  have  for  a  long  time  con- 
stituted a  direct  and  important  route  for  the  public  travel,  greatly 
accommodating  the  same,  and  necessary  to  the  public  convenience, 

5.  The  respondent  is  bound  by  the  terms  of  its  charter  to  run  its 
cars  and  transport  passengers  to  said  terminus,  to  such  an  extent  as 
to  afford  reasonable  accommodation  to  the  traveling  public. 

6.  The  respondent,  on  May  1st,  i879,  wholly  discontinued  the  run- 
ning of  its  passenger  trains  to  said  terminus,  although  often  requested 
to  continue  them  by  persons  desirous  of  being  transported  over  that 
part  of  its  road,  and  ever  since  has  refused,  and  now  refuses  to  run 
its  passenger  cars  over  that  part  of  its  road. 

Said  Attorney  moves  this  honorable  Court  to  issue  a  writ  of  man- 
damus, requiring  said  corporation  to  run  its  cars  over  that  part  of 
its  road,  in  such  manner  as  shall  reasonably  accommodate  the  public 
travel  and  conform  to  the  requirements  of  its  charter,  or  to  signify 
cause  to  the  contrary  thereof  to  this  Court,  to  be  holden  at  Hart- 
ford, within  and  for  the  county  of  Hartford,  on  the  second  Tuesday  of 
September,  iS79. 

Dated  at  Hartford,  this  21st  day  of  May,  i879. 

John  Fen, 
State's  Attorney  for  Hartford  County. 

Form  No.  13483. 
(Mo.  Rev.  Stat.  (1889),  p.  2277,  No.  214.)' 
[In  the  Supreme  Court  of  Missouri.~\^ 
In  the  MaUer^oJJohn  Doe,  |  y^^^^^^^^  f^.  Mandamus. ]« 

The  petition  oi  John  Doe  respectfully  represents  that  the  Pleasant 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  enclosed  by  [  ]  will 
771.  not  be  found  in  the  form  set  out  in  the 

statute. 
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Valley  Railroad  Company  was  incorporated  by  the  general  assembly  of 
this  state,  in  i875,  with  power  to  construct  and  operate,  and  for  the 
purpose  of  constructing  and  operating,  a  railroad  for  the  transporta- 
tion of  passengers  and  freight  from  Kansas  City  to  St.  Louis;  that  the 
road  was  soon  after  constructed  and  put  in  operation  between  said 
points;  that  the  road  connected  at  its  terminus,  at  Kansas  City  on  the 
Missouri  river,  with  a  line  of  steamboats  which  was  established  and 
run  under  a  charter  granted  by  the  general  assembly  of  the  state  of 
Missouri ,ior  the  transportation  of  persons  and  freight  from  said  rail- 
road to  the  city  of  St.  Joseph,  and  from  the  latter  to  said  railroad; 
that  said  railroad  and  line  of  steamboats  have  for  a  long  time  consti- 
tuted a  direct  and  important  route  for  the  public  travel,  greatly 
accommodating  the  same,  and  necessary  to  the  public  convenience; 
that  said  railroad  is  bound  by  the  terms  of  its  charter  to  run  its  cars 
and  transport  passengers  to  its  terminus,  to  such  an  extent  as  to 
afford  reasonable  accommodation  to  the  traveling  public;  that  said 
railroad,  on  the  fifth  day  oi  June,  i899,  wholly  discontinued  the  run- 
ning of  its  passenger  trains  to  said  terminus,  although  often  requested 
to  continue  them  by  persons  desirous  of  being  transported  over  that 
part  of  its  road,  and  ever  since  has  refused  and  now  refuses  to  run  its 
passenger  cars  over  that  part  of  its  road.  John  Doe,  therefore,  moves 
the  court  for  a  writ  of  mandamus  requiring  said  corporation  to  run 
its  cars  over  that  part  of  its  road  in  such  manner  as  shall  reasonably 
accommodate  the  public  travel,  and.conform  to  the  requirements  of 
its  charter. 

John  Doe, 
By  R.  B.  Caples,  his  attorney. 
[State  of  Missouri,  \       -|i 
County  of  Barton.  \      '^ 

John  Doe  makes  oath  and  says  the  facts  stated  in  the  above  petition 
are  true. 

John  Doe. 
\(^urat  as  in  Form  No.  851.  )]^ 

(2)  To  Stop  Trains  at  Certain  Station.* 

Form  No.  13484. 
(Precedent  in  State  v.  New  Haven,  etc.,  Co.,  37  Conn.  154-)* 

To  the  Honorable  Superior  Court,  now  in  session  at  New  Haven, 
within  and  for  the  county  of  New  Haven,  comes  Eleazer  K.  Foster, 
the  Attorney  for  the  state  of  Connecticut,  within  and  for  New  Haven 
county,  and  respectfully  represents  that  the  New  Haven  ^  Northamp- 
ton Company  is,  and  for  more  than  thirty  years  last  past  has  been, 

1.  The  matter  enclosed  by  and  to  be  3.  It  was  held  in  this  case  that  a 
supplied  within  [  ]  will  not  be  found  mandamus  would  lie,  at  the  instance  of 
in  the  reported  case.  the  attorney  for  the  state,  to  compel  the 

2.  For  substance  of  another  applica-  defendants  to  re-establish  the  station, 
tion  for  a  writ  to  compel  railroad  com-  they  having  abandoned  the  same  with- 
pany  to  resume  use  of  station  see  State  out  the  consent  of  the  railroad  commis- 
V.    New    Haven,    etc.,    Co.,   43    Conn,  sioners. 

351.  See,  generally,  supra,  note  i,  p.  771. 
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a  corporation  duly  created  by  the  laws  of  the  state  of  Connecticut,  and 
that  said  company  has  an  office  for  the  transaction  of  business  and  is 
located  in  the  town  and  county  of  Neu>  Haven,  and  that  said  corpora- 
tion, by  an  act  of  the  General  Assembly  passed  May  session,  1846, 
was  duly  authorized  to  construct  a  railroad  from  said  New  Haven, 
northerly  along  the  line  of  the  said  company's  canal,  to  the  town  of 
Farmington,  in  Hartford Cownly ,  and  that  said  company,  in  accordance 
with  the  terms  and  provisions  of  said  act,  did  construct  and  put  in 
operation  a  railroad  from  said  New  Haven  to  said  Farmington,  passing 
through  the  town  of  Cheshire  in  New  Haven  County,  which  road  has 
been  operated  by  said  corporation  since  the  1st  day  of  June,  18^,  to 
the  present  time. 

And  the  said  Attorney  avers  that  said  corporation,  in  the  year  iSJ^S, 
established  a  station,  for  the  purpose  of  the  reception  and  delivery 
of  passengers  and  freight,  commonly  called  '■'■Brooks's  Station,"  at  a 
point  on  and  along  the  line  of  the  railroad  in  said  Cheshire,  and  that 
said  corporation,  and  all  persons  operating  said  railt-oad,  with  its  con- 
sent, have  from  the  ix/ day  of  July,  x2>^8,  to  the  1st  day  of  August, 
i869,  continued  said  station,  so  established  as  aforesaid,  and  have 
during  all  that  period  received  and  delivered  passengers  and  freight 
at  said  station. 

And  the  said  Attorney  further  avers,  that  on  the  1st  day  of  August, 
iS69,  and  ever  since  that  day  hitherto,  the  said  corporation  has 
abandoned  said  station,  contrary  to  the  statute  in  such  case  made 
and  provided,  and  has  ceased  to  stop  its  trains  running  over  said  road, 
at  said  station,  to  the  great  discomfort,  annoyance  and  inconvenience 
of  the  public. 

And  the  said  Attorney  avers  that  the  railroad  commissioners  have 
never  approved  of  such  abandonment  of  said  station  by  said  com- 
pany, nor  has  a  public  hearing  been  had  by  them  to  approve  of  such 
abandonment. 

Wherefore  the  said  Attorney  moves  this  honorable  court  to  issue  a 
writ  of  mandamus  requiring  and  enjoining  the  said  corporation  to 
discontinue  its  abandonment  of  said  station,  and  to  stop  its  trains, 
passing  over  said  railroad,  and  by  said  station,  at  said  station,  for  the 
reception  and  delivery  of  passengers  and  freight,  or  to  signify  cause  to 
the  contrary  thereof  to  this  court.    And  your  petitioners  will  ever  pray. 

Dated  at  New  Haven,  the  11th  day  of  November,  iS69. 

[F/eazer  K.  Foster, 
State's  Attorney  for  New  Haven  County.]^ 

d.  Telephone,  to  Furnish  Telephonic  Connection. 

Form  No.  13485.' 

State  of  Indiana,      )  In  the  Tippecanoe  Circuit  Court, 
Tippecanoe  County,  f  October  Term,  1Z88. 

1.  The  matter  enclosed  by  [  ]  will  not  supreme  court  affirmed  the  judgment 
be  found  in  the  reported  case.  of  the  court  below  overruling  a  demur- 

2.  This  form  is  based  upon  the  facts     rer  to  plaintiff's  application. 

in  Central  Union  Telephone  Co.  v.  See,  generally,  supra,  note  i,  p. 
State.  118   Ind.  194,  in  which  case  the     771. 
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The  State  of  Indiana^  on  the  relation  of  1 

SusanaB.Falley,  I  Mandamus, 

against  [ 

The  Central  Union  Telephotie  Cotnpany.  J 

Your  petitioner  respectfully  shows  to  the  court: 

That  the  Central  Union  Telephone  Company  is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Illinois,  and  that  it  is  now, 
and  was  at  the  time  of  the  doing  of  the  acts  and  things  hereinafter 
complained  of,  and  for  three  years  last  past  has  been  owning  and 
operating  a  system  of  telephone  lines  and  wires  and  engaged  in  doing 
a  general  telephone  business  in  the  city  of  Lafayette  in  the  county  of 
Tippecanoe  and  state  of  Indiana. 

That  your  petitioner,  Susana  B.  Falley,  is  now  and  for  more  than 
three  months  last  past  has  been  carrying  on  business  under  the  name 
and  style  of  "  The  F alley  Hardware  Company"  and  during  said  time 
has  been  the  occupant  of  a  business  room  in  said  city  at  numbers  31 
and  89  on  South  Third  street  therein. 

That  petitioner's  said  business  room  is  within  the  limits  of  the  said 
Central  Union  Telephone  Company  s  telephone  business  in  said  city. 

That  on  the  25th  day  of  October,  j887,  your  petitioner  did  demand 
of  the  said  Central  Union  Telephone  Company,  that  she  be  furnished  by 
the  said  company  with  a  telephone  and  telephonic  connections  and 
facilities  necessary  to  place  your  petitioner  at  her  said  business  room 
in  telephonic  connection  with  the  patrons  of  the  said  Ce/.tral  Union 
Telephone  Company  in  said  city,  and  that  your  petitioner  did  then  and 
at  the  time  of  making  said  demand,  tender  to  said  Central  Union 
Telephone  Company,  the  sum  of  nine  dollars  lawful  currency  of  the 
United  States  as  a  rental  in  advance  for  such  telephone,  telephonic 
connections  and  facilities  for  the  first  three  months'  use  thereof,  and 
at  the  same  time  offered  to  comply  with  the  reasonable  rules  and 
regulations  of  said  Central  Union  Telephone  Company  not  inconsistent 
with  the  laws  of  this  state. 

That  the  said  Central  Union  Telephone  Company  at  the  time  the  said 
demand  was  made,  refused,  and  ever  since  has  wilfully,  wrongfully 
and  without  cause,  failed  and  refused,  and  still  fails  and  refuses  to 
furnish  to  the  said  petitioner  at  her  business  room,  the  use  of  said 
telephone,  telephonic  connections  and  facilities. 

That  the  said  Central  Union  Telephone  Company  is  a  common  car- 
rier of  telephonic  messages  between  its  patrons  within  the  limits  of 
said  city  of  Lafayette,  and  that  your  petitioner,  under  the  laws  of  the 
state  of  Indiana,  is  entitled  to  demand  and  receive  from  said  com- 
pany the  use  of  the  telephone,  telephonic  connections,  facilities  and 
service  necessary  to  place  petitioner  at  her  said  business  room  in 
telephonic  communication  with  the  patrons  of  the  said  company  in 
said  city  for  the  compensation  of  three  dollars  per  month,  as  fixed 
and  prescribed  by  the  statutes  of  said  state,  and  for  such  compensa- 
tion she  is  entitled  to  receive  from  the  said  company  the  use  of  a 
telephone  and  the  highest  and  best  grade  of  telephonic  connections 
and  service  used  and  furnished  by  said  company  in  carrying  on  its 
business  in  said  city. 

Wherefore,   your  petitioner  prays  that  an   alternative   writ   may 
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issue  commanding  the  said  Central  Union  Telephone  Company  to  fur- 
nish your  petitioner  with  such  telephone,  telephonic  connections, 
facilities  and  service,  or  show  cause  why  the  same  should  not  be  done, 
and  that  upon  the  final  hearing  a  peremptory  writ  may  issue  com- 
manding said  company  to  furnish  such  telephone,  telephonic  connec- 
tions, facilities  and  service. 

{Signature  and  verification  as  in  Form  No.  13Ji40. ) 

II.  NOTICE,  MOTION,   ORDER  TO  SHOW  CAUSE,  ETC. 
1.  Notice  of  Application.! 

Form  No.  13486. 

(Precedent  in  People  z/.  Oulton,  28  Cal.  49.)* 
To  the  Honorable  George  Oulton,  Controller  of  the  State  of  California: 
Sir:  You  will  please  take  notice  that  on  Tuesday,  the  11th  day  of 
April,  A.  D.  i865,  or  as  soon  thereafter  as  counsel  can  be  heard,  I 
shall  apply  to  the  Supreme  Court  of  the  State  of  California,  to  issue  a 
peremptory  mandamus  commanding  you,  that,  as  Controller  of  the 
State  of  California,  you  do  forthwith  draw  your  warrant  on  the 
Treasurer  of  the  said  State,  in  favor  of  William  C.  Stratton,  for 
the  sum  of  one  hundred  dollars  and  eighty  cents,  due  from  the  State 
of  California  to  said  Stratton,  for  his  salary  as  State  Librarian,  from 
the  nth  to  the  31st  days  of  March,  a.  d.  \%65, 

The  said  application  will  be  founded  upon  the  affidavit  ^  of  William 
C.  Stratton^  a  copy  of  which  affidavit  is  herewith  served. 

William  C.  Stratton. 
Form  No.  13487. 
.(Precedent  in  People  v.  Pearson,  2  111.  459.)* 

1.  For  statutes  relating  to   notice   of  Washington.  —  Ballinger's     Anno, 

application  see  as  follows,  to  wit:  Codes  &  Stat.  (1897),  §  5758. 

Arizona.  —  Rev.  Stat.  (1887),  §  2338.  Precedent.  —  For  another  form  of  no- 

California.  — Code  Civ.  Proc.  (1897),  tice  see  People  v.  Gilmer,  10  111.  241. 

§  io38.  2.  California. — When  the  application 

Idaho. —  Rev.  Stat.  (1887),  §  4980.  to  the  court  is   made  without  notice  to 

Kentucky. — Bullitt's  Civ.  Code  (1895),  the  adverse  party  and  the  writ  be  al- 

§  474.  lowed,    the   alternative    must    be    first 

Maine. — Stat.  (Supp.  1895),  c.  102,  §  issued;  but  if  the  application  be  upon 

16.  due  notice  and  the  writ  be  allowed,  the 

Montana.  —  Code  Civ.  Proc.  (1895),  §  peremptory  may  be  issued  in  the  first 

1964.  instance.     Code   Civ.    Proc.   (1897),    § 

Nebraska. — Comp.     Stat.    (1899),    §  1088. 

6247.  See,  generally,  statutes  cited  supra, 

Nevada.  — Gen.  Stat.  (1885),  §  3472.  note  i. 

New  York.  —  Code  Civ.   Proc.  (1899),  3.  For  the  affidavit  in  this  case    see 

§  2070.  supra.  Form  No.  13443. 

North  Dakota.  — Rev.  Codes  (1895),  §  4.  It  was  held  in  this  case  that  where 

61 13.  a  notice  of  an  application  for  a  writ  of 

Ohio. — Bates'   Anno.  Stat.  (1897),  §  mandamus  to    a  judge    of  the  circuit 

6743.  court  is  served  upon  the  opposite  party 

'     Oklahoma.  —  Stat.  (1893),  §  4599.  in  interest  and  the  judge  of  the  court. 

South   Dakota.  —  Dak.  Comp.    Laws  and  the  law  is  plain,  the  supreme  court 

(1887),  §  5520.  will  grant  a  peremptory  writ  in  the  first 

Utah.  —  Rev.  Stat.  (1898),  §  3644.  instance. 
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Cook  Circuit  Court. 

William  Teal 

V. 

John  B.  F.  Russell^  Francis  Peyton^ 
and  Josiah  E.  McClure. 

The  plaintiff  in  this  cause,  by  Butterfield  and  Collins^  his  attorneys, 
hereby  gives  notice  to  this  honorable  Court  and  the  defendants,  that 
he  will  make  an  application  to  the  next  Supreme  Court  of  this  State, 
to  be  held  at  Vandalia,  on  the  first  Monday  in  June  next,  that  a  man- 
damus be  issued,  to  the  judge  of  this  Circuit  Court,  directing  him  to 
vacate  the  order  disallowing  the  cross-motion  made  by  the  plaintiff 
in  this  cause,  on  Friday,  the  10th  inst.,  and  that  he  allow  the  said  cross- 
motion  and  proceed  to  the  trial  of  the  said  cause  as  in  the  said  cross- 
motion  prayed,  and  that  the  Court  make  such  further  or  other  order 
as  justice  may  require,  and  prays  that  this  motion  be  entered  on  the 
records  of  this  Court.  Butterfield  and  Collins, 

Plaintiff's  att'ys. 

May  19,  jSS8. 
To  the  Hon.  /.  Pearson,  Judge  of  said  Court,  and  Messrs.  Grant  and 
Peyton,  att'ys  for  defts. 

{^Acknowledgment  of  service.y- 

Form  No.  13488. 

(Precedent  in  People  v.  Pearson,  3  111.  igi.)' 
John  F.  Phillips 

V. 

Robert  C.  Bristol. 

To  Isaac  N.  Arnold,  Esq.,  attorney  and  counsel  for  S2\d  John  F. 
Phillips. 

Sir:  —  Please  to  take  notice,  that  at  t\i&  July  term  of  the  supreme 
court  of  the  state  of  Illinois,  to  be  holden  at  Springfield,  in  said  state, 
on  the  second  Monday  of  the  month  of  July  instant,  I  shall  move  said 
court  for  a  writ  of  mandamus,  to  be  directed  to  Judge  Pearson,  judge 
of  the  circuit  court  of  Cook  county,  in  said  state,  commanding  him  to 
sign  and  seal  the  said  bill  of  exceptions,  a  copy  of  which  is  hereto 
annexed,  which  were  tendered  to  said  judge  on  the  trial  of  the  cause 
in  the  said  circuit  court  of  Cook  county,  wherein  said  John  F.  Phillips 
was  plaintiff,  and  Robert  C.Bristol  was  defendant,  by  the  said  defend- 
ant's counsel,  at  the  last  May  special  term  of  said  court;  which 
motion  will  be  predicated  upon  the  foregoing  affidavit  and  the  papers 
thereto  annexed.  Robert  C.  Bristol,  by 

J.  Young  Scammon,  his  Att'y. 

July  3d,  iS39. 

(^Acknowledgment  0/ service. y^ 

1.  Acknowledgment  of  service  was  in-  3.  Acknowledgment  of  service  was  in- 
dorsed hereon  as  follows,  to  wit:  dorsed  hereon  as  follows,  to  wit: 

"We  acknowledge  service  of  copy  of  "  I  hereby  acknowledge  due  service 

the  foregoing  notice  this  ^ytA  day  of  of  the  foregoing  notice  and  papers,  this 

May,  iSjS.  3d  day  oijuly,  a.  d.  18J9. 

Grant  and  Peyton,  I.  N.  Arnold,  Att'y  for 

Att'ys  for  defts."  John  F.  Phillips." 
%.  See  supra,  note  i,  p.  895. 
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Form  No.  13489. 
(Mo.  Rev.  Stat.  (1889),  p.  2278.) 
To  John  Brown,  Secretary  of  State: 

You  are  hereby  notified  that  on  the  tenth  day  of  May,  18SP,  or  as 
soon  thereafter  as  I  can  be  heard,  I  will  apply  to  the  Henry  circuit 
court  for  a  writ  of  mandamus  to  issue  against  you  requiring  you  to 
(Here  set  out  the  relief  demanded  in  the  petition). 

John  Doe. 
By  R.  B.  Caples,  his  attorney. 

2.  Order  to  Show  Cause.^ 

Form  No.  13490. 

(Precedent  in  Bacon  v.  York  County,  26  Me.  493.)* 

Cumberland,  %%.     Supreme  Judicial  ConxX..     November  T^xva,  xZJ^B. 

Upon  the  foregoing  petition,  it  appearing  to  the  Court  by  a  certi- 
fied copy  of  the  lists  of  votes,  and  by  the  affidavit  of  the  petitioner, 
that  by  the  returns  of  the  lists  of  votes,  duly  signed,  attested,  sealed 
up,  and  returned  into  the  office  of  the  clerk  of  the  county  commis- 
sioners, that  the  said  petitioner  had  received  a  majority  of  all  the 
votes  given  in  at  the  election  aforesaid,  for  a  person  to  fill  the  office  of 
register  of  deeds  for  said  county  of  York;  and  it  further  appearing 
that  the  said  county  commissioners,  thereupon  refused  and  neglected 
to  declare  the  petitioner  register  of  deeds  as  aforesaid :  — 

The  Court  thereupon  order  that  a  rule  of  this  Court  should  issue 
to  the  said  county  commissioners  of  the  county  of  York,  command- 
ing them  to  appear  at  a  term  of  this  Court,  next  to  be  holden  at 
Alfred,  within  and  for  the  county  of  York,  on  the  Tuesday  next  but  two 
preceding  the  last  Tuesday  of  April,  then  and  there  to  show  cause,  if 
any  they  have,  why  the  said  county  commissioners  refused  and 
neglected  to  declare  the  petitioner  register  of  deeds  as  aforesaid, 
and  why  a  writ  of  mandamus  should  not  issue  from  this  Court,  com- 
manding said  county  commissioners  to  declare  the  said  petitioner 
register  as  aforesaid,  and  that  the  said  commissioners  be  notified 
thereof  by  serving  upon  them  an  attested  copy  of  the  said  petition, 
and  of  this  rule  of  Court,  thirty  days  before  the  term  of  this  Court 
next  to  be  holden  at  Alfred  as  aforesaid. 

Given  under  the  Seal  of  said  Court. 

(seal)  Attest,     Charles  C.  Harmon,  Clerk  pro  tem. 

1.  Beqoisites  of  Order —  Generally. —  fail  to  do  the  act  for  which  the  writ  is 

For  the  formal  parts  of  an  order  or  rule  sued  out.     Knight  v.   Ferris,  6  Houst. 

to  show  cause  in  a  particular  jurisdic-  (Del.)  283. 

tion  consult  the  title  Orders.  Seal. —  The  rule  to  show  cause  why 

Entitling.  — The  rule  for  an  alterna-  a  mandamus  should  not  issue  does  not 

tive  mandamus  may  be  entitled  in  the  require  the  seal  of  the  court.    Taylor  ». 

cause.     People   v.    Sage,   2    How.    Pr.  Henry,  2  Pick.  (Mass.)  397. 

(N.  Y.  Supreme  Ct.)  60.  Precedents.  —  For  other  forms  see  the 

Against  Whom  Made. — The  rule  must  following  cases,  to  wit:  State  z/.  Mayhew, 

be  made  against  all  those,  if  more  than  2  Gill(  Md.)487;  People  ».  Croton  Aque- 

one,  whose  duty  it  will  be  to  execute  duct  Board,  6  Abb.  Pr.  (N.  Y.  Supreme 

the  writ  if  it  shall  ultimately  issue,  and  Ct.)  42;  State  v.  Mclver,  2  S.  Car.  25. 

not  merely  against  those  who  refuse  or  2.  See,  generally,  supra,  note  i. 
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Form  No.  1 3  4  9 1 . 

(Precedent  in  Att'y-Gen.  v.  Taggart,  66  N.  H.  363.)' 

In  the  Supreme  Court. 
Hillsborough.^  ss. 

This  petition  having  been  filed  \}ci\%  first  day  oi  April,  \W0\ 
It  is  ordered,  that  the  plaintiff  notify  the  'S,2\di  David  A .  Taggart 
to  appear  at  the  term  of  said  court  now  in  session  at  Manchester  in 
said  county  of  Hillsborough.,  on  the  seventh  day  of  April,  iS90,  at 
eleven  o'clock  in  the  forenoon,  and  show  cause  why  the  prayer  of  said 
petition  should  not  be  granted,  by  giving  to  him  in  hand  an  attested 
copy  of  said  petition  and  this  order  thereon,  or  by  leaving  a  like 
copy  at  his  usual  place  of  abode,  at  least  three  days  before  said  7th 
day  of  April. 

It  is  further  ordered,  that  a  like  copy  be  served  in  like  manner 
upon  His  Excellency  the  Governor,  David H.  Goodell. 

Thos.  D.  Luce,  Clerk. 

f:'i";?S:';'' I  Atfys  for  plaintiff. 

Form  No.  13492.* 

New  Jersey  Supreme  Court. 
The  State  of  New  Jersey,  on  the  relation  of^ 

The    Inhabitants    of    the     Township    of 

Union  in  the  County  of  Hudson, 
vs. 
Johfi  Paddew,  Assessor  of  the  said  Township 
of  Union. 

On  reading  and  filing  the  affidavit  of  Charles  Williams  and  Francis 
Ryan,  whereby  it  appears  that  said  John  Paddew  was  duly  elected 
assessor  of  the  township  of  Union  in  the  county  of  Hudson  aforesaid 
at  the  last  annual  election  of  said  township  and  that  he  thereafter 
took  upon  himself  the  burthen  of  said  office  and  proceeded  to  make 
an  assessment  of  the  ratables  in  said  township;  that  he  refused  to 
lay  his  duplicate  of  said  assessment  before  the  township  committee  of 
said  township,  at  their  meeting  held  in  pursuance  of  law  on  the  third 
Tuesday  in  August  last,  for  revision  and  correction,  and  has  ever  since 
refused  and  still  does  refuse  to  lay  said  duplicate  before  said  town- 
ship committee.  That  he  has  also  neglected  and  refused  to  deliver 
to  the  collector  of  said  township  within  the  time  required  by  law  a 
true  transcript  of  the  duplicate  of  said  assessment  as  required  by 
law,  and  still  refuses  and  neglects  to  do  so,  and  refuses  to  deliver  any 
abstract  of  said  assessment  to  any  officer  of  said  township  either  at 
the  present  or  any  future  time. 

Now  therefore  it  is  on  X.h\s  fifteenth  day  oi  November,  eighteen  hun- 
dred and  seventy-nine,  ordered  that  the  said  John  Paddew  do  show 
cause,  if  any  exists,  before  this  court,  at  the  State  House  in  Trenton,  on 
Tuesday,  the  eighteenth  day  of  November  instant,  at  ten  o'clock  in  the 

For  the  petition  in  this  case  see  For  the  petition  in  this  case  see 
supra.  Form  No.  13456.  supra.  Form  No.  13446. 

1.  See,  generally,  supra,  note  I,  p.  897.         2.  See,  generally,  supra,  note  i,  p.  897. 
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forenoovi^  why  a  writ  of  mandamus  should  not  issue  commanding  him 
to  at  once  lay  before  the  township  committee  of  the  township  of 
Union  in  the  county  of  Hudson  a  duplicate  of  the  assessment  of  the 
ratables  in  said  township  to  be  by  them  examined,  revised  and  cor- 
rected, and  to  forthwith  deliver  to  the  township  collector  of  said 
township  a  true  transcript  and  duplicate  of  the  said  assessment 
according  to  the  provisions  of  the  act  entitled  "An  Act  Concerning 
Taxes,"  Revision  approved  April  14,  1846,  and  generally  to  do  and 
perform  the  duties  of  his  said  office  of  assessor  according  to  law. 

And  it  is  further  ordered  that  testimony  to  be  used  on  the  hearing  of 
this  rule  may  be  taken  by  either  party  on  one  day's  notice  to  the  other. 

On  motion  of 

Bedle,  Muirheid  dr*  McGee, 

Attorneys  of  Relator. 
Form  No.  13493. 
(Precedent  in  State  v.  Governor,  25  N.  J.  L.  315.)' 
JVew  Jersey  Supreme  Court, 

JVovemier  Term,  a.  d.  i855. 
The  statCy  ex  relatione,  William  Gledhill 
v. 
His  Excellency  Rodman  M.  Price,  governor 
of  the  state  of  New  Jersey. 
Upon  application  to  the  court  on  behalf  of  William  Gledhill,  who 
claims  to  have  been  elected  surrogate  of  the  county  of  Passaic,  and 
to  have  received  a  majority  of  the  votes  cast  for  that  office,  and  it 
being  alleged  that  the  office  of  surrogate  of  said  county  is  vacant,  and 
that  his  Excellency  Rodman  M.  Price,  governor  of  this  state,  has, 
upon  demand  made,  refused  to  sign  and  issue  a  commission  to  said 
William  Gledhill,  it  is  ordered  that  said  Rodman  M.  Price  do  show 
cause,  on  the  27th  day  of  November,  instant,  before  this  court,  at  ten 
o'clock  A.  M.  of  that  day,  why  a  mandamus  should  not  issue  against 
him,  commanding  him  to  sign  and  issue  such  commission.  And  it  is 
further  ordered,  that  a  copy  of  this  rule  be  served  on  said  Rodman  M. 
Price,  and  also  on  John  M.  Gould,  esquire,  who  claims  to  have  been 
elected  to  said  office,  in  Jive  days  from  the  date  of  this  rule,  and  that 
both  parties  have  leave  to  take  depositions,  to  be  used  on  the  argu- 
ment of  this  rule  to  show  cause,  without  prejudice  to  the  rights  of  the 
said  John  M.  Gould. 

On  motion  of  A.  O.  Zabriskie,  attorney  for  William  Gledhill. 

Form  No.  13494.* 

Supreme  Court,  County  of  Ne^v  York. 
In  the  matter  of  the 
Application  of  William  R.  Hearst,  for 

a   Writ   of  Peremptory   Mandamus 

against  the  Ramapo  Water  Company. 

On  reading  the  annexed  affidavits  of  William  R.  Hearst,  Joseph  J. 
Cunningham,  Francis  T.  Gribbins  and  Clarence  Stetson,  hereto  annexed, 

1.  See,  generally,  supra,  note  i,  p.  897.         For    the   affidavit    in    this    case   sec 

2.  See,  generally,  supra,  note  i,  p.  897.     supra.  Form  No.  13480. 
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and  on  motion  of  Einstein  6^  Townsend,  the  attorneys  for  William  R. 
Hearst^  the  relator,  I  do  order 

That  the  Ramapo  Water  Company  sho-w  cause  before  me,  one  of  the 
Justices  of  said  Court,  in  Special  Term,  Part  1  thereof,  to  be  held  in 
the  County  Court-house,  borough  of  Manhattan,  city  of  New  York,  on 
the  28th  day  of  September,  iS99,  at  10:30  o'clock  in  the /<7r<fnoon,  or 
as  soon  thereafter  as  counsel  can  be  heard,  why  a  writ  of  peremptory 
mandamus  should  not  issue  out  of  this  Court  and  under  its  seal, 
directed  to  the  Ramapo  Water  Company,  to  allow  and  permit  William 
R.  Hearst,  the  petitioner  herein,  to  examine  and  inspect  and  make 
extracts  from  the  stock-book  and  list  of  stockholders  of  the  said 
Ramapo  Water  Company  kept  by  the  said  corporation,  containing  the 
names  of  all  the  persons  who  are  stockholders  and  showing  their 
place  of  residence  and  the  number  of  shares  of  stock  held  by  them 
respectively,  and  the  time  when  they  respectively  became  the  owners 
of  such  shares  and  the  amounts  actually  paid  thereon,  and  why  the 
complainant  should  not  have  such  other  and  further  relief  as  to  the 
Court  may  seem  just  and  proper,  together  with  the  costs  of  this  pro- 
ceeding, and  that  service  of  this  order  on  or  before  the  23d  day  of 
September,  iS99,  be  deemed  sufficient  service. 

M'Adam,  ].  S.  C. 
3.  Motion. 

Form  No.  13495. 
(Precedent  in  Stafford  v.  Union  Bank,  17  How.  (U.  S.)  278.)' 

In  the  supreme  court  of  the  United  States,  December  Term,  \Z5S. 

Ex  Parte.    The  Union  Bank  of  Louisiana. 

The  counsel  for  the  Union  Bank  of  Louisiana,  in  accordance  with 
the  prayer  of  the  petition  herewith  filed,  on  behalf  of  the  said  bank, 
now  move  the  court  to  order  that  a  writ  of  mandamus,  in  due  form, 
do  at  once  issue  from  this  court,  returnable  to  the  first  Friday  of  the 
next  term  thereof,  commanding  the  Hon.  John  C.  Watrous,  judge  of 
the  district  court  of  the  United  States,  for  the  district  of  Texas,  to  cause 
the  decree  rendered  by  the  said  district  court,  on  the  twenty-fifth  day  of 
February,  i85^  in  a  certain  cause  therein  then  depending,  between  the 
said  Union  Bank  of  Louisiana  as  complainant,  and  Josiah  S.  Stafford, 
and  Jeanette  Kirkland  Stafford,  his  wife,  as  defendants,  to  be  at  once 
carried  into  execution,  according  to  the  terms  thereof,  or,  on  failure 
thereof,  to  show  to  this  court,  on  the  return  day  of  said  writ,  why 
the  same  has  not  been  done. 

And  in  case  the  court  do  not  think  fit  to  make  such  order,  then 
the  counsel  for  said  Union  Bank  of  Louisiana  move  the  court  to  grant  a 
rule  on  the  said  district  judge,  requiring  him  to  show  cause,  on  the  first 
Friday  of  the  next  term  of  this  court,  why  a  peremptory  writ  of  man- 
damus should  not  issue,  for  the  purpose  above  stated.  And  in  sup- 
port of  this  motion,  the  counsel  refer  to  the  said  petition,  and  to  the 
transcripts  therein  mentioned. 

R.  S.  Coxe, 

W.  G.  Hale, 

For  the  Union  Bank  of  Louisiana. 

1.  For  the  petition  in  this  case  see  supra.  Form  No.  13436. 
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III.  Order  for  alternative  writ. 

Form  No.  13496. 

(Precedent  in  Hawkins  v.  More,  3  Ark.  347.)' 

Upon  hearing  the  foregoing  petition,  and  the  application  of 
Richard  C.  Hawkins,  founded  thereon,  for  a  writ  of  mandamus,  to  be 
addressed  to  Elijah  A.  More,  Judge  of  the  Court  0/  Probate  in  and 
for  the  County  of  Pulaski,  in  the  State  of  Arkansas,  and  upon  con- 
sideration thereof,  it  is  hereby  ordered  that  a  writ  of  mandamus 
issue,  to  the  said  Elijah  A.  More,  as  Judge  of  said  Court  of  Probate, 
commanding  him  as  such  Judge  of  said  Court  of  Probate,  to  certify 
the  matter  of  the  settlement  of  the  accounts  of  the  administration  of 
the  estate  of  Alexander  Burton,  deceased,  with  the  will  annexed,  to  the 
Governor  of  this  State,  as  a  case  pending  for  adjudication  in  said 
Court  of  Probate  in  which  he  is  alleged  to  have  been  of  counsel  for 
the  said  administration,  on  the  part  of  the  administration  thereof; 
and  to  desist  from  proceeding  to  adjudicate  upon  the  matter  of  said 
estate,  or  that  he  appear  before  the  Supreme  Court  of  said  State,  at 
the  court-house,  in  the  City  of  Little  Pock,  in  Pulaski  county,  in  said 
State,  on  Monday,  the  17th  day  of  February,  a.  d.  i2>JfO,  and  then  and 
there  show  by  what  authority  he  takes  cognizance  of,  and  adjudicates 
upon,  the  matter  of  the  settlement  of  the  accounts  of  the  adminis- 
trator of  said  estate.  And  the  Clerk  of  said  Supreme  Court  is  hereby 
directed  to  issue  said  writ. 

Form  No.  13497. 
(Precedent  in  Hagerty  v.  Arnold,  13  Kan.  368.)* 

The  within  writ  of  mandamus  allowed  and  granted  by  me  this 
twenty-first  day  of  November,  iS73. 

S.  A.  Kingman, 
Chief  Justice  of  Supreme  Court  of  Kansas. 

Form  No.  13498. 
(Mo.  Rev.  Stat.  (1889),  p.  2278.)* 

Upon  reading  the  application  of  John  Doe,  duly  verified,  praying 
for  a  writ  of  mandamus  against  The  Pleasant  Valley  Railroad  Com- 
pany, it  appearing  that  said  Pleasant  Valley  Railroad  Company  has 
had  due  notice  of  the  time  and  place  of  hearing,  and  no  good  and 
sufficient  reason  being  shown  against  issuing  the  same,  it  is  ordered 
that  an  alternative  writ  of  mandamus  issue  against  said  Pleasant  Val- 
ley Railroad  Company,  commanding  it  {Here  set  out  object  of  proceed- 
ing), returnable  on  the  tenth  day  of  November,  xS99. 

John  Marshall,  judge  Henry  Circuit  court. 

1.  This  order  was  indorsed  upon  the  by  the  judge  of  the  court  granting  it. 
writ.  The  writ  was  issued  and  subse-  Gen.  Stat.  (1897),  c.  96,  §  iii.  See 
quently  quashed  because  it  extended  also  Minn.  Stat.  (1894),  8  5979;  N. 
beyond  the  order  granting  it.  Mex.  Comp.  Laws  (1897),  fe  2765;  and 

See,    generally,    the    statutes    cited  list  of  statutes  cited  supra,  note  I,  p. 

supra,  note  i,  p.  771.  771. 

2.  Kansas.  —  The  allowance  of  the  3.  See,  generally,  statutes  cited x«^ra, 
writ  must  be  indorsed  thereon,  signed  note  i,  p.  771. 
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IV.  ALTERNATIVE  WRIT.i 


1.    Sequisites  of  Alternative  Writ  — 

Generally. —  Great  strictness  is  required 
in  issuing  a  writ  of  mandamus.  It 
must  not  be  enlarged,  nor  musi  it  be 
limited  within  narrower  bounds  than 
the  court  directs.  A  variance  in  the 
substance  changing  its  character  as  to 
the  act  required  to  be  done  will  be 
fatal.     Hawkins  v.  More,  3  Ark.  345. 

For  statutes  Q.oviQ.&xn\Vi%  the  requisites 
of  the  alternative  writ  see  as  follows, 
to  wit: 

Arizona. — Rev.  Stat.  (1887),  §  2337. 

California.  —  Code  Civ.  Proc.  (1897), 
§  1087. 

Colorado.  —  Mills'  Anno.  Code  (1896), 

§309- 

Idaho.  —  Rev.  Stat.  (1887),  §  4979. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
107. 

Louisiana.  —  Garland's  Rev.  Code 
Prac,  (1894),  §  841. 

Minnesota.  —  Stat.  (1894),  ^  5977. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
1963. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6245. 

Nevada.  —  Gen.  Stat.  (1885),  §  3471. 

New  Mexico.  —  Comp.  Laws  (1897), 
§  2763. 

North  Dakota.  —  Rev,  Codes  (1S95), 
§  6112. 

Oklahoma.  —  Stat.  (1893),  §  4597. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§596. 

South  Dakota.  —  Da...  Comp.  Stat. 
(1887),  §  5519- 

Tennessee.  — Code  (1896),  §  5333. 

Utah.  —  Rev.  Stat.  (1898),  §  3643. 
Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1897),  §  5757. 

These  statutes  generally  provide  that 
the  alternative  writ  must  state  generally 
the  allegation  against  the  party  to  whom 
it  is  directed,  and  command  such  party 
immediately  after  the  receipt  of  the 
writ,  or  at  some  other  specified  time,  to 
do  the  act  required  to  be  performed  or 
to  show  cause  before  the  court,  at  a 
specified  time  and  place,  why  he  has 
not  done  so. 

Address.  —  The  writ  must  run  singly 
to  the  person  or  persons  whose  duty  it 
is  to  perform  the  act  required.  Farrell 
V.  King,  41  Conn.  448.  And  not  merely 
to  those  who  refused  or  failed  to  do  the 
act  for  which  the  writ  was  sued  out. 
Knight  V.  Ferris,  6  Houst.  (Del.)  283. 

It  is  proper  to  direct  the  writ  to  a 
railroad  company  in  its  corporate  name. 


State  V.  Chicago,  etc.,  R.  Co.,  79  Wis. 
259.  But  a  writ  directed  to  the  indi- 
vidual trustees  constituting  the  board 
of  trustees  of  a  corporation  is  virtually 
the  same  as  if  directed  against  the  board 
of  trustees,  and  is  sufficient.  Fuller  v. 
Academic  School,  6  Conn.  532;  State  v. 
Wright,  10  Nev.  167. 

It  was  formerly  customary  to  direct 
the  writ,  when  issued  to  compel  a 
municipal  corporation  to  the  perform- 
ance of  duty,  to  the  corporation  by  its 
corporate  name;  but  the  modern  prac- 
tice is  to  direct  the  writ  to  the  members 
in  their  several  names  as  such.  Eufaula 
V.  Hickman,  57  Ala.  338;  Com.  v.  Pitts- 
burgh, 34  Pa.  St.  496.  And  a  writ  di- 
rected to  the  mayor  and  aldermen  of  a 
city  is  correct  if  it  appears  that  they 
together  constituted  the  city  council 
and  have  the  government  of  it,  even 
where  the  city  is  incorporated  by  the 
name  of  "  The  City  of  Davenport,"  and 
by  that  name  has  power  under  its  char- 
ter to  sue  and  be  sued.  Davenport  v. 
Lord,  9  Wall.  (U.  S.)  409. 

Where  the  writ  is  addressed  to  the 
board  of  selectmen  in  their  official 
capacity,  they  need  not  be  personally 
named.  Boody  v.  Watson,  64  N.  H. 
162.  And  where  a  writ  is  directed  to  a 
board,  it  is  not  necessarily  erroneous 
although  one  of  the  former  members 
has  become  functus  officio.  State  v. 
Bailey,  7  Iowa  390. 

A  writ  of  mandamus  directeci  to  a 
subordinate  judiciary  tribunal  is  prop- 
erly directed  to  the  judge  or  judges  of 
such  court.  Bell  v.  County  Ct.,6i  Mo 
App.  173;  Hollister  v.  Judges,  8  Ohio 
St.  202.  But  the  writ  may  be  addressed 
to  the  court  or  the  individuals  compos- 
ing it.  St.  Louis  County  Ct.  v.  Sparks, 
10  Mo.  117. 

In  Name  of  State.  — The  writ  runs  in 
the  name  of  the  state.  State  z/.  Jeffer- 
son County,  II  Kan.  66;  State  v.  Cole, 
33  La.  Ann.  1356;  Mullanphy  v.  St. 
Louis  County  Ct.,  6  Mo.  563;  State  v. 
McCulIough,  3  Nev.  202;  People  v. 
Martin,  62  Barb.  (N.  Y.)  570;  People 
V.  Wayne  County,  45  Hun  (N.  Y.)  62. 
Although  perhaps  it  might  issue  in  the 
name  of  the  relator  under  the  code  pro- 
vision requiring  the  real  party  in  in- 
terest to  sue.  Rider  v.  Brown,  i  Okla. 
244. 

Name  of  Relator.  —  Where  the  writ  is 
awarded  on  the  application  of  a  private 
person,  it  must  show  that  it  was  issued 
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on  his  relation.  People  v.  Wayne 
County,  45  Hun  (N.  Y.)  62.  And  when 
issued  on  the  relation  of  a  town  must 
show  that  the  town  directed  the  appli- 
cation therefor.  State  v.  Sauk  County, 
70  Wis.  485. 

Must  Make  Case  for  Relief.  —  The 
alternative  writ  must  state  a  case /rjwa 
facie  ^ooA..  Wheeler  z/.  Northern  Colo- 
rado Irrigation  Co.,  10  Colo.  582;  Peo- 
ple V.  Hatch,  33  111.  9;  People  v. 
Chicago,  51  111.  17;  Gill  v.  Slate,  72 
Ind.  266;  McKenzie  v.  Ruth,  22  Ohio 
St.  371;  McLeod  v.  Scott,  21  Oregon 
94;  Elliott  V.  Oliver,  22  Oregon  44; 
Smith  V.  Com.,  41  Pa.  St.  335.  And 
the  petition  cannot  be  looked  to  in  aid 
of  the  allegation  of  facts  contained  in 
the  writ.  People  v.  Columbia  Club, 
20  Civ.  Proc.  Rep.  (N.  Y.  Supreme  Ct.) 
319;  McLeod  V.  Scott,  21  Oregon  94. 

And  the  writ  must  not  only  show  the 
obligation  of  the  defendant  to  perform 
the  act,  but  must  also  show  his  omis- 
sion to  perform  it.  State  v.  Carney,  3 
Kan.  88;  Rosenthal  v.  Board  of  Can- 
vassers, 50  Kan.  129. 

The  alternative  writ  should  contain, 
by  way  of  recital,  the  allegations  of 
the  petition.  Bell  v.  County  Ct.,  61 
Mo.  App.  173;  State  v.  Everett,  52  Mo. 
89:  Deckman  v.  Oak  Harbor,  10  Ohio 
Cir.  Ct.  Rep.  409.  6  Ohio  Cir.  Dec.  729. 

Want  of  Legal  Remedy.  —  The  writ 
must  show  that  the  relator  has  no  other 
adequate  legal  means  of  redress,  either 
by  positive  averment  or  by  a  state- 
ment of  facts  from  which  the  non- 
existence of  other  legal  remedy  may  be 
inferred.  State  v.  Union  Tp.,  43  N.  J. 
L.  518. 

Facts  must  be  in  Issuable  Form.  — The 
writ  must  state  in  an  issuable  form  the 
facts  showing  that  the  relator  is  entitled 
to  the  relief  sought.  State  v.  Everett. 
52  Mo.  89;  Hambleton  v.  Dexter,  89 
Mo.  188;  States.  State  Board  of  Health, 
103  Mo.  22;  State  v.  Hudson,  13  Mo. 
App.  61;  Commercial  Bank  v.  Canal 
Com'rs,  10  Wend.  (N.  Y.)  25:  People 
V.  Westchester  County,  15  Barb.  (N.  Y.) 
607;  People  V.  Judges,  3  How.  Pr. 
(N.  Y.)  30;  People  v.  German  United 
Evangelical  St.  Stephen's  Church,  3 
Lans.  (N.  Y.)  434;  People  v.  Parmelee, 
22  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  380; 
Shively  v.  Pennoyer,  27  Oregon  33. 

In  a  writ  to  compel  the  mayor  of  a 
city  to  sign  an  order  for  the  payment  of 
a  claim  against  the  city,  an  allegation 


that  the  claim  was  "  duly  authorized" 
by  the  city  council  was  held  sufficient 
without  setting  out  in  detail  the  pro- 
ceedings of  the  council.  State  v.  Ames, 
31  Minn.  440. 

Mandatory  Clause. —  The  greatest  care 
must  be  used  in  framing  the  mandatory 
clause,  the  rule  being  that  the  writ  must 
be  executed  in  the  form  in  which  it  has 
been  issued  or  not  at  all.  Dane  v. 
Derby,  54  Me.  95;  Hartshorn  v.  As- 
sessors, 60  Me.  276. 

It  must  be  in  terms  so  specific  that 
the  respondent  can  know  the  precise 
duty  required  of  him  and  the  extent  of 
it.  State  V.  Mobile,  etc.,  R.  Co.,  59 
Ala.  321 ;  Douglas  v.  Chatham,  41  Conn. 
211;  People  V.  Brooks,  57  III.  142; 
Hartshorn  v.  Assessors,  60  Me.  276; 
State  V.  Pacific,  61  Mo.  155;  Com.  v. 
Pennsylvania  R.  Co.,  6  Pa.  Dist.  Rep. 
266;  State  V.  Mineral  Point,  22  Wis. 
396.  But  it  need  only  describe  the 
thing  to  be  done  with  reasonable  cer- 
tainty. People  V.  Nostrand,  46  N.  Y, 
375- 

This  clause  must  conform  to  the  case 
made  by  the  recitals  in  the  writ  and 
must  not  require  more  to  be  done  than 
is  justified  by  said  recitals.  Florida 
Cent,  etc.,  R.  Co.  v.  State,  31  Fla.  482. 
But  a  variance  between  the  declaratory 
and  mandatory  part  of  the  writ  is  not 
fatal,  as  it  may  be  amended.  People  v. 
Earle,  47    How.  Pr.  (N.  Y.  C.  PI.)  370. 

Where  the  mandatory  clause  required 
the  defendants,  the  assessors  of  a  town, 
to  assess  "  a  school  tax  according  to 
law,"  it  required  them,  in  order  to  as- 
certain their  duty,  to  look  beyond  the 
mandate  of  the  writ,  which  was,  ac- 
cordingly, held  erroneous.  Hartshorn 
V.  Assessors,  60  Me.  276.  And  where 
the  writ  commanded  a  town  supervisor 
"  to  call  an  election  of  the  legal  voters 
of  the  said  township  under  the  laws  of 
this  State  relating  thereto,"  it  was  held 
to  be  too  uncertain.  People  v.  Brooks, 
57  111-  142. 

Date.  — The  fact  that  the  writ  errone- 
ously bears  date  prior  to  the  institution 
of  the  proceedings  constitutes,  in  itself, 
no  basis  for  quashing  the  writ.  Peo- 
ple V.  Marsh,  21  N.  Y.  App.  Div.  88. 

Seal.  —  The  service  of  a  writ  to  which 
the  seal  of  the  court  is  not  affixed  is  a 
nullity.  People  v.  Fisk,  i  Hun  (N.  Y.) 
464. 

Precedents.  —  For  other  alternative 
writs  see   the  following  cases,  to  wit: 
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a.  Board  of  Canvassers,  to  Reeanvass  Election  Returns. 

Form  No.  13499. 

(Precedent  in  State  v.  McLin,  16  Fla.  18.)' 

The  State  of  Florida  to  Samuel  B.  McLin,  Secretary  of  State,  William 
A.  Cocke,  Attorney-General,  and  Clayton  A.  Cowgill,  Comptroller 
of  the  Board  of  Canvassers  of  Florida,  and  to  every  of  them  — 
Greeting: 
Whereas,  It  has  been  suggested  to  us  by  the  petition  of  George  F. 
Drew  that  a  general  election  was  held  on  the  7th  day  of  November, 
A.  D.  id>76,  in  the  several  counties  of  this  State,  for  the  election  of 
the  Governor  of  the  State,  and  Lieutenant-Governor  thereof,  and 
for  members  of  the  Assembly  for  all  the  counties  of  the  State  and  for 
Senators  from  the  several  odd  numbered  Senatorial  districts  of  the 
State,  said  election  being  held  in  pursuance  of  law  and  of  proclama- 
tion, duly  made  by  the  Secretary  of  State;  that  at  said  election,  the 
petitioner  George  F.  Drew,  who  was  and  is  eligible  and  qualified  to 
hold  the  office  of  Governor  of  said  State,  was  a  candidate  to  be 
voted  for  by  the  voters  of  said  State  to  fill  said  office,  and  that 
besides  himself,  one  Marcellus  L.  Steartts  was  a  candidate  for  said 
office,  and  that  other  than  himself  and  said  Stearns  there  was  no 
candidate  or  candidates  voted  for  to  fill  the  same;  that  by  the 
returns  of  the  said  election  received  at  the  office  of  the  Secretary  of 
State,  and  now  on  file  in  said  office,  the  whole  number  of  votes  cast 
at  said  election  for  said  George  F.  Drew  were  twenty-four  thousand 
six  hundred  and  thirteen  {2^,613)  votes,  and  the  whole  number  of 
votes  cast  for  said  Stearns  were  twenty-four  thousand  one  hundred  and 
sixteen  (2Ji.,116')  votes;  that  in  pursuance  of  law,  Samuel  B.  McLin, 
Secretary  of  State,  William  Archer  Cocke,  Attorney-General,  and  C.  A. 
Cowgill,  Comptroller,  constituting  the  Board  of  State  Canvassers  of 
Elections,  assembled,  convened  and  organized  as  such  Board,  at  the 
office  of  the  Secretary  of  State,  on  the  21lth  day  of  November,  a.  d. 
1 876,  to  canvass  the  votes  of  said  State  given,  at  the  said  election 
for  Electors  of  President  and  Vice-President  of  the  United  States, 
and  for  Governor  and  Lieutenant-Governor  of  Florida,  and  for 
members  of  the  Congress  of  the  United  States,  and  members  of  the 
Legislature  of  Florida;  that  on  their  said  organization  of  said  Board 
they  proceeded  to  canvass  and  count  the  vote  cast  at  the  said  elec- 
tion of  Electors  of  President  and  Vice-President;  that  in  the  making 
I  of  such  canvass  and  count  of  the  electoral  vote,  as  the  said  George 
F.  Drew  is  informed  and  believes  and  avers,  the  said  Board  under- 
took to  exercise,  and  did  exercise  and  usurp  judicial  functions  and 

Alexander  J/.  People,  7  Colo.  155;  State  168;  Fosdick  -v.  Perrysburg,  14  Ohio 
V.  Gibbs,  13  Fla.  55;  County-Seat  of  St.  472;  State  v.  Zanesville,  etc.,  Turn- 
Linn  County,  15  Kan.  500;  Welsford  pike  Road  Co.,  16  Ohio  St.  308;  Phoe- 
V.  Weidlein,  23  Kan.  601;  Adkins  v.  nix  Iron  Co.  v.  Com.,  113  Pa.  St.  561; 
Doolen,  23  Kan.  659;  State  v.  Missouri  Buffalo,  etc.,  R.  Co.  v.  Com.,  120  Pa. 
Pac.  R.  Co.,  33  Kan.  176;  State  v.  Kan-  St.  537. 

sas  Cent.  R.  Co.,  47  Kan.  497;  Riley  v.         1.  The  peremptory  writ  was  awarded 

Garfield  Tp.,   54  Kan.   463;  People  v.  in  this  case. 

White,  II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)         See,  generally,  supra,  note   i,  p.  902. 
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powers  in  this:  that  they  went  behind  the  face  of  the  election  returns 
from  divers  counties  of  the  State,  and  did,  upon  certain  affidavits, 
or  pretended  affidavits,  and  upon  other  pretended  evidence,  discard 
the  vote  of  the  county  of  Manatee,  and  did  refuse  to  canvass  and 
count  and  enumerate  the  votes  of  the  coxxuHts  ol  Jackson,  Hamilton 
and  Monroe,  as  shown  by  the  returns  of  and  from  said  counties  of 
said  election,  and  that  they  determined  to  pursue,  and  have  pursued 
the  same  course  in  the  canvass  and  count  which  they  pretend  to 
have  made  of  the  votes  cast  at  said  election  for  the  office  of  Governor 
and  Lieutenant-Governor  and  members  of  the  Legislature,  and  have 
refused  to  count  the  entire  vote  of  the  county  oi  Manatee  as  shown 
by  the  returns  from  said  county  to  have  been  cast  in  said  county  for 
said  officers;  and  have  refused  to  canvass  and  count  the  votes  of  the 
counties  oi  Jackson,  Hamilton  And.  Monroe,  as  shown  by  the  returns 
from  said  counties  to  have  been  cast  at  said  election  for  said  officers; 
and  that  said  Board,  as  George  F.  Drew  is  advised,  have  and  can 
exercise  no  judicial  functions  or  powers  under  the  Constitution  of 
this  State,  or  at  most  only  quasi  judicial  powers,  in  the  discharge  of 
their  duties  as  a  Board  of  State  Canvassers  of  Elections,  and  that 
it  is  and  was  their  duty  to  examine  the  papers  received  by  the  Sec- 
retary of  State,  and  purporting  to  be  election  returns  of  said  elec- 
tion, and  after  ascertaining  that  they  appear  to  be  genuine,  to  declare 
the  result  of  said  election  as  shown  by  said  returns;  that  the  said 
Board  of  State  Canvassers,  or  a  majority  of  them,  pretend  that  they 
have  already  concluded,  completed  and  performed,  the  canvass  of 
the  said  votes  cast  at  the  said  election  for  Governor  and  Lieutenant- 
Governor  and  members  of  the  Legislature,  which  the  said  George  F. 
Dreiv  denies,  and  avers  that  the  contrary  of  is  true;  that  they  have 
not,  as  the  law  requires,  canvassed  and  counted  and  enumerated  the 
votes  cast  at  said  election  in  the  counties  ol  Jackson,  Manatee,  Ham- 
ilton and  Monroe;  that  their  said  pretended  canvass  of  the  returns 
from  said  counties,  if  any  such  has  been  made,  which  he  does  not 
admit,  is  a  nullity,  as  is  their  said  pretended  canvass  of  the  returns 
of  the  votes  of  the  several  counties  of  the  State  cast  at  said  election 
for  said  officers;  that  by  reason  of  the  failure  and  refusal  of  the 
said  Board  to  canvass  and  count  and  enumerate  all  the  votes  of  all 
the  counties  of  the  said  State  cast  at  said  election  for  the  said  office 
of  Governor,  on  file  in  the  office  of  said  Secretary  of  State,  and 
upon  the  completion  of  the  said  canvass  and  count  and  enumeration, 
to  do  further,  as  required  of  them  by  law  in  such  case  made  and 
provided,  the  said  Drew  is  prevented  from  receiving  the  certificate 
to  which  he  is  entitled  certifying  that  he  has  been  elected  to 
said  office;  that  by  the  failure  of  said  Board  to  canvass  and 
count  and  enumerate  the  votes  of  the  said  counties  of  Jackson, 
Hamilton,  Manatee  and  Monroe,  as  shown  by  the  returns  of  said 
election  on  file  in  said  office  of  the  Secretary  of  State,  they 
have  made  it  to  appear  that  said  Stearns  has  been  elected  to  said 
office  of  Governor;  whereas,  if  they  had  canvassed  and  counted 
and  enumerated  the  said  returns  of  the  votes  cast  in  said  counties, 
together  with  like  returns  from  the  other  counties  of  the  State,  it 
would  manifestly  have  appeared,  and  would  manifestly  appear,  that  the 
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said  Drew  was  and  has  been  elected  to  said  office;  that  returns  have 
been  received  of  the  said  election  at  the  office  of  the  Secretary  of 
State  from  the  several  counties  of  the  State  wherein  elections  have 
been  and  were  held  on  said  1th  day  of  November  for  the  election  of 
Governor  and  Lieutenant-Governor  and  members  of  the  Legislature, 
and  that  it  is  the  duty  of  the  said  Secretary  of  State,  and  the  said 
Attorney-General,  and  the  said  Comptroller,  to  meet  at  the  office  of 
the  said  Secretary  of  State,  and  proceed  to  canvass  the  returns  of 
the  said  election,  and  determine  and  declare  who  has  been  elected 
to  the  said  office  of  Governor  of  said  State  as  shown  by  said  returns; 
that  the  said  State  Canvassing  Board,  in  canvassing  the  return  from 
the  County  of  Jackson,  went  behind  the  return  of  the  County  Can- 
vassing Board  of  said  County  and  threw  out  the  Campbellton  pre- 
cinct vote  where  the  said  George  F.  Drew  received  two  hundred  and 
fourteen  majority  of  the  votes  cast  at  said  precinct,  and  they  threw 
out  the  whole  vote  of  Friendship  Church  precinct  in  said  county 
where  said  Drew  received  one  hu7idred  and  one  majority  of  the  whole 
vote  cast  at  said  precinct;  that  the  said  Board  went  behind  the 
return  from  the  county  of  Monroe  and  threw  out  the  entire  vote  of 
o?ie  precinct  in  said  county,  to  wit:  precinct  known  as  number  three 
(<?),  at  which  said  Drew  received  a  majority  of  three  hundred  and 
forty-two  votes  (<5^)  of  the  entire  vote  cast  there;  said  Board  refused 
to  canvass  and  count  the  return  from  the  county  of  Manatee,  in 
which  said  county,  as  shown  by  the  said  returns,  the  said  George  F.  / 
Drew  received  a  majority  of  two  hundred  and  thirty- six  {236)  votes  of 
the  entire  vote  cast  in  said  county;  that  said  Board  went  behind  the 
return  from  Hamilton  county  and  threw  out  the  vote  of  a  precinct  in 
said  county  that  gave  the  said  George  F.  Drew  a  majority  of  one  hun- 
dred and  thirty-eight  {138)  votes  of  the  whole  vote  cast  there;  that  the 
said  Board,  in  throwing  out  the  entire  vote  cast  at  said  two  precincts 
in  Jackson  county,  and  at  said  one  precinct  in  Monroe  county,  and  at 
said  ofie  precinct  in  Hamilton  county,  claimed  the  right  to  act,  and 
did  act  upon  ex-parte  affidavits  to  impeach  the  returns  from  said 
counties;  that  said  Drew  alleges  that  said  Board,  in  making  their 
said  pretended  canvass  of  the  returns  from  the  said  counties  of 
Jackson,  Hamilton,  Monroe  and  Manatee,  exceeded  their  powers,  and 
that  they  should  have  confined  their  canvass  of  said  returns  to  what 
was  shown  or  appeared  on  the  face  of  said  returns,  the  same  not 
appearing  to  be  unintelligible  or  fraudulent,  but  genuine  and  bona 
fide;  that  said  Samuel  B.  McLin,  Secretary  of  State,  and  William 
Archer  Cocke,  Attorney-General,  and  Clayton  A.  Cowgill,  Comptroller, 
have  failed  and  refused  to  meet  and  convene  and  re-assemble  as  a 
Board  of  State  Canvassers  and  canvass  and  count  all  the  election 
returns  on  file  in  said  office  of  said  Secretary  of  the  said  election  for 
the  office  of  Governor,  held  on  the  1th  day  of  November,  iS16,  from 
each  and  every  of  the  counties  in  this  State  wherein  an  election  was 
held  for  said  office,  and  especially  have  they  failed  and  refused  to 
canvass  and  count  such  election  returns  from  the  said  counties  of 
Jackson,  Hamilton,  Manatee  and  Monroe,  and  have  refused  to  deter- 
mine from  a  canvass  and  count  and  enumeration  of  all  the  vote  cast 
for  the  said  office  of  Governor  at  said  election  in  all  the  counties  of 
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the  State,  as  shown  by  said  election  returns  received  at  the  office  of 
the  Secretary  of  State,  who  has  been  elected  by  the  highest  number 
of  votes  to  said  office  as  shown  by  said  returns,  and  as  such  Board 
to  make  and  sign  a  certificate  as  required  by  law  containing  in  words 
written  at  full  length  the  whole  number  of  votes  cast  at  said  election 
as  shown  by  the  said  returns  for  the  said  office  of  Governor  of  said 
State  of  Florida,  and  the  number  given  for  each  person  voted  for  for 
said  office  and  in  and  by  such  certificate  declare  the  result  of  said 
election  for  Governor  of  said  State;  that  by  reason  of  said  failure 
and  refusal  of  said  Samuel  B.  McLin,  Secretary  of  State,  said  William 
Archer  Cocke,  Attorney-General,  and  said  Clayton  A.  Cowgill,  Comp- 
troller, the  Board  of  State  Canvassers  aforesaid,  the  said  Drew  has 
been  prevented,  and  is  prevented,  from  receiving  and  obtaining  from 
the  said  Secretary  of  State  the  certificate  which  is  made  by  law/rma 
facie  evidence  of  his  election  to  said  office,  and  to  which  by  law  he  is 
entitled;  that  said  George  F.  Drew,  the  petitioner,  is  entirely  without 
remedy  in  the  premises,  unless  it  be  afforded  by  the  interposition  of 
this  court  through  writ  of  mandamus: 

And  whereas,  The  said  George  F.  Dreiv  prays  that  the  writ  of 
mandamus  may  be  issued  by  this  court  and  directed  to  the  said 
Samuel  B.  McLin,  Secretary  of  State,  the  said  William  Archer  Cocke, 
Attorney-General,  and  the  said  Clayton  A.  Cowgill,  Comptroller,  com- 
manding them  forthwith  to  meet  and  convene  and  re-assemble  as  a 
Board  of  State  Canvassers  in  the  office  of  the  Secretary  of  State  to 
canvass  and  count  all  the  election  returns  on  file  in  said  office  of  said 
Secretary  of  State  of  the  election  for  the  office  of  Governor  held  on 
the  Ith  day  of  November,  i875;  and  that  as  such  Board  of  State  Can- 
vassers, to  canvass  and  count  the  election  returns  for  the  said  office 
from  each  and  every  of  the  counties  of  this  State  wherein  an  election 
was  held  for  said  office;  and,  especially,  to  canvass  and  count  the 
said  election  returns  from  the  said  counties  of  Jackson,  Hamilton, 
Manatee  and  Monroe,  and  to  determine  from  a  canvass  and  count  and 
enumeration  of  all  votes  cast  for  the  said  office  of  Governor  at  said 
election  in  all  the  counties  of  the  State,  as  shown  by  the  election 
returns  of  said  election  as  received  at  the  office  of  the  Secretary  of 
State,  who  has  been  elected  by  the  highest  number  of  votes  to  the 
said  office  of  Governor  as  shown  by  said  returns;  and  commanding 
them  that  they  do  as  such  Board  make  and  sign  a  certificate  as 
required  by  law,  containing  in  words  written  at  full  length  the  whole 
number  of  votes  given  at  said  election  as  shown  by  said  returns  for 
the  said  office  of  Governor  of  the  State  of  Florida,  and  the  number 
of  votes  given  for  each  person  voted  for  for  said  office,  and  in  said 
certificate  declare  the  result  of  said  election  for  Governor  of  said 
State;  and  praying  that  such  other  order  maybe  had  in  the  premises 
as  justice  may  require: 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  be 
done  in  the  premises,  do  command  you,  Samuel  B.  McLin,  Secretary 
of  State,  and  you,  William  Archer  Cocke,  Attorney-General,  and  you, 
Clayton  A.  Cowgill,  Comptroller,  that  you  forthwith  meet,  and  con- 
vene, and  re-assemble  as  a  Board  of  State  Canvassers  in  the  office  of 
the  Secretary  of  State,  to  canvass  and  count  all  the  election  returns 
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on  file  in  the  said  office  of  the  Secretary  of  State,  of  the  said  election 
for  the  office  of  Governor  held  on  the  7th  day  of  Nm>ember,  a.  d.  i876, 
and  that  as  such  Board  of  State  Canvassers  you  canvass  and  count 
the  election  returns  for  the  said  office  from  each  and  every  of  the 
counties  in  this  State  wherein  an  election  was  held  for  said  office, 
and,  especially,  that  you  do  canvass  and  count  the  election  returns 
from  the  said  counties  of  Jackson,  Hamilton,  Manatee  and  Monroe  and 
that  you  do  determine  from  a  canvass  and  count  and  enumeration 
and  tabulation  of  all  the  votes  cast  for  the  said  office  of  Governor  at 
said  election  in  all  the  counties  of  the  State,  as  shown  by  the  election 
returns  of  said  election,  received  at  the  office  of  the  Secretary  of 
State,  who  has  been  elected  by  the  highest  number  of  votes  of  the 
said  office  of  Governor  as  shown  by  said  returns,  and  that  you  do  as 
such  Board  make  and  sign  a  certificate  as  required  by  law,  contain- 
ing in  words  and  figures,  written  at  full  length,  the  whole  number  of 
votes  given  at  said  election  as  shown  by  the  said  returns  for  the  said 
office  of  Governor  of  the  State  of  Florida,  and  the  number  of  votes 
given  for  each  person  voted  for  for  said  office,  and  in  said  certificate 
declare  the  result  of  the  said  election  for  Governor  of  said  State,  or 
that  you  shall  show  cause  why  you  have  not  done  so  before  our 
Supreme  Court  at  the  Capitol  in  Tallahassee  at  11  o'clock  A.  m.  on  the 
IJfth  day  of  December,  a.  d.  i876,  and  have  you  then  there  this  writ. 

Witness  the  Hon.  E.  M.  Randall,  Chief-Justice  of  the  Supreme 
Court  of  Florida  at  Tallahassee,  this  ISth  day  of  December,  a.  d.  i876, 
and  the  seal  of  said  court. 

(seal)  Fred.  T.  Myers, 

Clerk  of  the  Supreme  Court  of  Florida. 

b.  Secretary  of  State,  to  Make  and  Deliver  Certificate  of  Eleetion. 

Form  No.  13500. 

(Precedent  in  State  v.  Lawrence,  3  Kan.  96.)* 
The  State  of  Kansas  ex  rel. " 
Nathaniel  Price 

V. 

The  Secretary  of  State  for 

The  State  of  Kansas.       J 
To  the  Secretary  of  State  within  and  for  the  State  of  Kansas: 

Whereas,  Nathaniel  Price  has  represented  to  us,  that  on  the  8th 
day  of  November,  1864,  he  was  elected  a  senator  in  the  legislature  of 
this  State,  for  the  county  of  Doniphan  in  said  State,  by  receiving  a 
greater  number  of  legal  votes  than  were  given  for  any  other  person 
for  that  office,  and  that  the  county  commissioners  of  said  county,  and 
the  clerk  of  said  county,  having  canvassed  said  votes,  given  in  said 
county,  at  said  election,  for  said  office,  according  to  law,  and  made 
abstracts  of  the  same,  and  transmitted  them  to  the  office  of  the  said 
Secretary  of  State,  as  required  by  law;  that  the  State  board  of  can- 
vassers met  at  the  office  of  said  Secretary  of  State,  on  the  19th  day 

I.  In  this  case  the  peremptory  writ  See,  generally,  supra,  note  i,  p. 
was  awarded.  902. 
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of  December^  186-^  to  canvass  the  result  of  said  election,  and  having 
made  some  progress  therein,  adjourned  to  the  5th  day  of  January^ 
iS65,  when  they  again  met  at  said  office,  and  from  the  certified 
abstracts  of  votes  on  file  in  said  office,  proceeded  to  canvass  the  votes 
given  for  senator  in  said  county,  at  said  election,  and  thereupon 
found,  determined  and  declared,  that  he,  the  said  Nathaniel  Price^ 
had  been  by  the  greatest  number  of  votes,  duly  elected  senator  for 
said  county,  in  said  legislature,  and  made  a  certificate  of  their  said 
determination,  signed  the  same  and  delivered  it  to  the  said  Secretary 
of  State.  And,  whereas,  said  Nathaniel  Price  has  further  represented 
to  us  that  by  reason  of  the  premises  he  is  entitled  to  receive,  and 
that  it  is  the  duty  of  said  Secretary  of  State  to  give  to  him,  a  certifi- 
cate under  his  seal  of  office,  of  his  election  as  senator  as  aforesaid; 
that  he  has  demanded  of  said  Secretary  of  State  to  give  him  a  certifi- 
cate of  his  election  as  aforesaid,  and  that  said  Secretary  of  State 
refused,  and  still  refuses,  to  give  the  same;  that  the  refusal  of  said 
Secretary  of  State,  to  give  him  such  certificate,  is  a  great  wrong  and 
injury  to  him,  and  that  he  is  without  any  adequate  remedy  in  the 
premises  in  the  ordinary  course  of  law,  for  compelling  said  Secretary 
of  State  to  discharge  his  duty  by  giving  him  a  certificate,  as  aforesaid. 

You  are  therefore,  hereby,  commanded  forthwith,  to  make  and 
deliver  to  said  Nathaniel  Price^  a  certificate  under  your  seal  of  office, 
of  his  election  as  senator  from  the  county  of  Doniphan,  in  said  legis- 
lature, or  that  you  show  cause  to  this  court  on  the  10th  day  oi  Janu- 
ary, 1 855,  at  10  o'clock  A.  m.,  why  you  do  not  make  the  same,  and 
have  you  then  and  there  this  writ  with  your  return  thereon,  of  having 
done  as  you  are  commanded. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  the  seal 
of  said  Supreme  Court,  at  ray  office,  in  the  city  of  Topeka,  this  9th 
day  oi  January,  a.  d.  \Z65. 

(seal)  Andrew  Starky  Clerk. 

2.  To  County  Officer. 

a.  Board  of  Commissioners  or  Sapervlsors. 
(1)  To  Declare  Relator's  Election. 

Form  No.  1 3  5  o  i . 

(Precedent  in  Territory  v.  Bernalillo  County,  4  N.  Mex.  204,  5  N.  Mex.  5.)' 

Territory  of  New  Mexico,  ) 

County  of  Bernalillo.  \ 

The  Territory  of  Ne^v  Mexico  to  Marcos  C.  de  Baca,  Mariano  S.  Otero 
and  Cristobal  Arniijo,  members  of  the  board  of  county  commis- 
sioners of  the  county  of  Bernalillo,  in  said  territory,  and  to  said 
board  of  county  commissioners,  ex  officio  the  board  of  canvassers 
of  said  county  of  Bernalillo,  greeting: 

1.  The  supreme   court   in    this   case        See,    generally,    supra,    note    I,    p. 
affirmed  a  judgment  of  the  lower  court     902. 
awarding  the  peremptory  writ. 
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Whereas,  it  has  been  suggested  to  us  by  the  affidavit  and  informa- 
tion of  Charles  W.  Lewis ^  that  the  said  Marcos  C.  deBaca,  Mariano  S. 
Otero  and  Cristobal  Armijo  are  the  county  commissioners  of  ^^r«a//7/i7 
county  and  territory  oi  New  Mexico,  and  as  such  county  commission- 
ers are  ex  officio  the  board  of  canvassers  of  the  said  county  of  Ber- 
nalillo, and  as  such  are  charged  by  law  with  the  duty  of  canvassing 
the  returns  and  certificates  of  the  judges  and  clerks  of  the  election 
held  in  the  several  precincts  of  the  said  county  on  the  Tuesday  next 
after  Xh^  first  Monday  of  November,  a.  d.  \Z86,  for  the  election  of  the 
several  county  officers,  voted  for  on  said  day,  including  the  office  of 
assessor  of  the  said  county  of  Bernalillo.  And  whereas,  it  has  further 
been  made  to  appear  to  us  that  the  relator,  Charles  W.  Lewis,  was  a 
candidate  for  the  office  of  assessor  of  the  said  county  of  Bernalillo  at 
the  said  election,  and,  as  shown  by  the  returns  and  certificates  of  the 
judges  and  clerks  of  the  election  held  in  the  several  precincts  of  said 
county  on  said  day,  received  the  greatest  number  of  votes  cast  for 
said  office  on  said  day,  and  as  shown  by  the  certificates  and  returns 
of  the  said  judges  and  clerks  of  election,  as  well  as  by  the  ballots 
returned  by  said  judges  and  clerks  of  election,  was  duly  elected  to 
said  office  at  said  election.  And  whereas,  it  appears  from  the  poll- 
books,  certificates,  and  returns,  from  all  the  precincts  in  said  county, 
duly  signed  and  certified  by  said  judges  and  clerks  of  said  election 
for  said  several  precincts  as  required  by  law,  except  the  returns  and 
certificates  of  the  judges  and  clerks  of  the  election  for  precincts  num- 
bered one  (i),  two  (2),  eight  (8),  ten  (i(?),and  tivelve  (^12),  that  said  relator 
received  thirteen  hundred  and  forty  (J.,3Jfi~)  votes  for  said  office  of  assessor 
of  said  county  of  Bernalillo,  which  number  of  votes  for  said  office 
was  the  greatest  number  of  votes  shown  by  said  certificates,  returns  and 
poll-books  to  have  been  cast  for  any  person  for  said  office  at  said  elec- 
tion, it  appearing  that  on^  J.  M.  Montoya,  who  received  the  next  great- 
est number  of  votes  for  said  office  upon  the  face  of  said  returns, 
certificates  and  poll-books,  received  eleven  hundred  and  sixty -four  (J.,16Jf) 
votes  for  said  office,  and  no  more.  And  whereas,  it  further  appears  by 
the  information  of  the  said  relator,  that  the  certified  copies  of  the 
returns  and  certificates  of  the  judges  and  clerks  of  said  election  for  said 
percincts  numbered  one  {T),two {^\  eight {S),2iXidi  twelve (J.2\  show  that 
no  votes  were  cast  for  any  person  for  said  office  of  assessor  at  said 
election.  And  whereas,  it  further  appears  that  the  poll-books  used 
in  said  last  mentioned  precincts,  on  said  day  at  said  election,  do  not 
show  that  any  votes  were  cast  or  polled  for  any  person  for  said  office 
at  said  election.  And  whereas,  it  further  appears  from  the  said 
information  of  the  said  relator,  that  the  said  relator  did  actually 
receive  at  said  election  for  said  office,  on  said  day,  in  said  precinct 
number  one  (i),  twelve  (2^)  votes ;  and  in  said  precinct  number  two 
(^),  ten  {10')  votes;  and  in  said  precinct  number  eight  (8),  seventy-otie 
(7i)  votes;  and  in  said  precinct  number  tivelve  (J.2),  one  hundred  and 
twenty-eight  (128)  votes;  making  the  total  number  of  votes  by  said 
relator  at  said  election  for  said  office,  except  the  votes  received  by 
him  in  said  precinct  number  ten,  fifteen  hundred  and  sixty-one,  and  that 
the  said  Montoya  received  at  said  election,  at  all  the  precincts  of  said 
county,  including  the  votes  actually  cast  for  him  for  said  office  in 
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said  precincts  numbers  one,  two,  eight  and  twelve,  and  excluding  those 
cast  for  him  in  said  precinct  number  ten,  on\y  fifteen  hundred  and 
fifty-one  votes,  and  no  more  for  said  office.  And  whereas,  it  further 
appears  from  the  information  of  the  said  relator,  that  the  said  relator 
received  in  said  precinct  number  ten,  at  said  election  on  said  day,  for 
said  office,  ninety-one  (91)  votes,  and  the  said  Montoya  twenty-one  {21) 
votes,  and  no  more,  and  that  the  judges  and  clerks  of  said  election  for 
said  precinct  number  ten  so  certified  and  returned  as  required  by  law, 
which  certificates  and  return  so  made  by  said  judges  and  clerks  of  the 
election  for  said  precinct  were  inclosed  in  the  ballot-box  used  by  said 
judges  and  clerks  at  said  election,  together  with  the  poll-books  then 
and  there  used,  and  the  ballots  then  and  there  cast  at  said  election; 
and  that  said  ballot-box,  together  with  its  said  contents,  was,  after 
said  election,  delivered  by  said  judges  and  clerks  of  election  to  the 
clerk  of  the  said  board  of  county  commissioners,  ex  officio  X.\it  board  of 
canvassers,  and,  together  with  the  returns  and  certificates  and  ballot- 
boxes  from  the  other  precincts  in  said  county,  and  hereinbefore 
referred  to,  are  under  the  control  and  are  in  the  custody  of  the  said 
board  of  county  commissioners,  ex  officio  board  of  canvassers.  And 
whereas,  it  appears  that  the  said  relator,  including  the  votes  cast  for 
him  in  said  precinct  number  ten,  received  in  all  the  precincts  of  said 
county  for  said  office,  sixteen  hundred  and  fifty-five  0.,655)  votes,  and 
the  said  Montoya  received  for  said  office  at  said  election,  fifteen  hun- 
dred and  seventy-two  (1,572)  votes,  and  no  more,  and  that  said  relator 
received  the  greatest  number  of  votes  cast  for  any  person  for  said 
office.  And  whereas,  it  further  appears  from  said  information  that 
the  said  board  of  commissioners  met  in  session  as  a  board  of  can- 
vassers for  said  county  on  the  6th,  7th,  and  8th  days  of  November,  a.  d. 
iS86,  but  that  said  board  refused  to  open  said  ballot-box  used  in  said 
precinct  No.  10  at  said  election,  and  take  therefrom  the  poll-books 
and  the  certificates  and  returns,  and  canvass  the  vote  thereby  shown 
to  have  been  cast  in  said  precinct  at  said  election  for  said  office  of 
assessor,  and  refused  to  canvass  the  votes  as  shown  by  the  certificates 
and  returns  of  the  judges  and  clerks  of  said  election  for  the  other 
precincts  for  said  office,  and  to  issue  a  certificate  of  election  to  the 
relator,  he  being  the  person  who,  upon  the  face  of  the  returns  from 
the  several  precincts  of  said  county,  is  entitled  by  law  to  receive  a 
certificate  of  election  to  said  office  of  assessor.  And  whereas,  it 
appears  that  said  board  insist  upon  counting  votes  cast  in  said  pre- 
cincts numbered  one  (1)  and  trco  (^2),  although  the  returns  and  cer- 
tificates from  said  precincts  do  not  show  that  any  votes  were  cast  in 
said  precincts  at  said  election  for  said  office.  And  whereas,  it 
appears  from  said  information  that  the  said  relator  is  beneficially 
interested  herein,  and  that  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law: 

Therefore,  we  command  you  that  immediately  after  the  receipt  of 
this  writ  you  do  convene  as  such  board  of  county  commissioners  and 
examine  all  the  votes  shown  by  the  certificates  and  returns  of  the 
judges  and  clerks  of  the  election  held  on  said  day,  in  the  several  pre- 
cincts of  said  county,  including  said  precinct  No.  10,  and  for  that 
purpose  you  do  open  the  ballot-box  used  in  said  precinct  at  said  elec- 
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tion,  and  now  under  your  control,  and  take  therefrom  the  poll-books 
and  returns  and  certificates  of  the  judges  and  clerks  of  said  election 
of  said  precinct  No.  10,  and  that  you  do  not  count  any  votes  for  the 
said  office  of  assessor,  as  having  been  cast  at  said  election  in  the  said 
precincts  numbers  one  (i),  two  (2),  eight  (8),  and  twelve  (i^),  but  that 
you  do  take  the  votes  as  shown  by  the  face  of  the  certificates  and 
returns  of  the  judges  and  clerks  of  the  election  held  on  said  day,  and 
issue  a  certificate  of  election  in  accordance  with  the  result  as  thereby 
shown,  to  the  said  relator,  Charles  IV.  Lewis,  of  his  election  to  said 
office  of  assessor  of  the  county  of  Bernalillo,  as  required  by  law,  or 
that  you  show  cause  forthwith  before  this  court,  at  the  court  house  of 
the  county  of  Socorro,  why  you  have  not  done  so. 

Witness  the  honorable  William  H.  Brinker,  SLSSOciate  justice  of  the 
supreme  court  of  the  territory  of  New  Mexico,  and  judge  of  the  Second 
judicial  district  court  thereof,  and  the  seal  of  said  district  court,  this 
16th  day  of  November,  a.  d.  i856. 

(seal)  Lorion  Miller^  Clerk. 

(2)  To  Receive  and  Act  on  Petition. 

Form  No.  13502. 

(Precedent  in  Doolittle  v.  Cabell  County  Ct.,  28  W.  Va.  163.)' 

The  State  of  West  Virginia, 

To  the  county  court  of  Cabell  county  and  to  Thomas  Thornburg, 
Thomas  A.  Bias  and  G.  W.  Hackworth,  Commissioners  constitut- 
ing said  county  court,  Greeting: 
Whereas,  it  has  lately  been  represented  to  the  judges  of  our 
Supreme  Court  of  Appeals  on  behalf  of  E.  S.  Doolittle  and  806  others, 
citizens  and  voters  of  Cabell  county,  that  at  a  county  court  of  Cabell 
county,  held  on  April  28,  1886,  at  a  regular  term  of  said  court,  a  peti- 
tion signed  by  807  citizens  and  voters  of  Cabell  county,  duly  verified 
as  required  by  law  by  the  affidavits  of  E.  S.  Doolittle,  E.  S.  Buffing- 
ton  and  E.  Kyle,  that  the  subscribers  to  said  petition  were  legal  voters 
of  said  county,  as  they  verily  believed,  praying  the  said  county  court 
to  order  a  vote  to  be  taken  at  the  general  election  to  be  held  on 
Tuesday  next  after  the  first  Monday  in  November,  1S86,  upon  the  ques- 
tion of  moving  the  county  seat  of  Cabell  county  from  the  town  of 
Barboursville  and  re-locating  the  same  at  the  city  of  Huntington,  in 
said  county,  and  it  was  proven  to  and  adjudged  by  said  county  court 
that  the  said  petition  was  signed  by  more  than  one-fifth  of  all  the 
legal  voters  of  said  county,  but  the  said  county  court  refused  to  per- 
mit the  said  petition  to  be  filed  and  refused  to  make  the  order  prayed 
for  therein.  Now,  therefore,  we  being  willing  that  justice  be  done  in 
the  premises,  do  command  the  county  court  of  Cabell  county,  and  each 
of  you,  the  said  commissioners  constituting  the  same,  to  permit  the 
said  petition  of  E.  S.  Doolittle  and  806  others  to  be  filed  at  Xh^  July 
term  of  the  said  county  court  in  1Z86,  and  that  at  the  said  term,  you, 
the  said  commissioners,  and  the  county  court  of  Cabell  county,  do 

1.  The  peremptory  writ  was  awarded  See,  generally,  supra,  note  i,  p. 
in  this  case.  902. 
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make  an  order  submitting  to  a  vote  of  the  voters  of  said  county  at 
the  general  election  to  be  held  on  the  Tuesday  next  after  the  first 
Monday  in  November,  iS86,  the  question  of  removing  the  county-seat 
of  Cabell  county  from  the  town  of  Barboursville  and  re-locating  the 
same  at  the  city  of  Huntington,  as  in  said  petition  is  prayed;  or  that 
you  appear  before  the  judges  of  our  Supreme  Court  of  Appeals  at  their 
court  room  in  the  city  of  Wheeling  on  June  28,  iS86,  at  10  o'clock 
^.  M.,and  show  cause,  if  any  you  can,  why  refuse  so  to  do.  Witness: 
O.  S.  Long,  clerk  of  the  Supreme  Court  of  Appeals  of  West  Virginiay 
this /une  21,  i886,  and  in  the  24tA  year  of  the  State. 

O.  S.  Long. 

(3)  To  Remove  Their  Offices  to  the  Legal  County  Seat. 

Form  No.  13503. 

(Precedent  in  State  v.  Stock,  38  Kan.  155.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  13500.)]  ^ 
The    State  of  Kansas  to  /.  R.  Stock,  A.  C.  Lippert,  and  /.  E.  Ruhl, 
County  Commissioners;  L.K.  Hain,  County  Clerk;  J.  A.  Ya^v- 
ger,  Clerk  of  the  District  Court;  /.  F.  Edwards,  County  Surveyor; 
A.  J.  Redman,  Sheriff;  Z.  T.  Delaplain,   Probate   Judge;    W.  E. 
Semple,  Superintendent  of  Public  Instruction;  R.  F.Ward,  Regis- 
ter of   Deeds;    G.  Stulkin,  County  Treasurer;   Thomas  Tweedy, 
County    Attorney;    Dr.    W.   J.  Phillips,    Coroner;    and   6".  J. 
Osborne,  Judge  of  the  Twenty-ninth  Judicial  District  of  the  State 
of  Kansas  —  Greeting : 
Whereas,  an  application  for  a  mandamus  to  each  of  the  above- 
named  defendants,  duly  verified,  has  been  presented  to  the  under- 
signed, a  judge  of  the  supreme  co\ivt  of  the  state  oi  Kansas,  by  which 
it  is  made  to  appear  that  at  an  election  duly  held  in  the  said  county 
oi  Rush  on  the  12th  day  ol  February,  iS78,  for  the  purpose  of  relocat- 
ing the  county  seat  of  the  said  county  of  Rush,  a  majority  of  the  votes 
cast  at  said  election  were  in  favor  of  the  town  of  Walnut  City  for  said 
county  seat.     That  the  returns   of  said  election  were  duly  made  to 
and  canvassed  by  the  county  commissioners  of  said  county  oi  Rush, 
sitting  as  a  board  of  canvassers.     And    upon  said  canvass  it  was 
ascertained  and  determined  by  said   county  commissioners,  sitting 
as  a  board  of  canvassers,  that  a  majority  of  the  votes  so  cast  at  the 
said  election  as  aforesaid  were  for  the  town  of  Walnut  City,  which 
finding  and    determination   were  proclaimed  by  the  said  board  of 
county  commissioners  and  were  by  them  made  a  matter  of  record 
in  the  records  of  said  county.     That  upon  said  proclamation  of  said 
election  the  then  county  officers  of  said  county  of  Rush  removed  from 
the  town  of  La  Crosse,  where  the  county  seat  of  said  county  ol  Rush 
had   theretofore   been,    with    their    respective    offices,    and    books, 
records,  papers  and  documents  belonging  to  the  same,  and  to  the 
town  of  Walnut  City,  and  held  their  respective  offices  at  said  town  of 

1.  The  peremptory  writ  was  granted        2.  The  matter  to  be  supplied  within 
in  this  case.  [  ]  will  not  be  found  in  the  reported 

See,  generally,  supra,  note  i,  p.  902.     case. 
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Walnut  City.,  and  kept  there  the  records,  papers  and  documents  of 
their  respective  offices  until  about  the  30th  day  oi  November,  iS82,  at 
which  time  the  then  county  officers,  without  any  authority  for  so 
doing,  removed  their  respective  offices,  together  with  the  books, 
records,  papers  and  documents  belonging  to  the  same,  to  the  town 
of  La  Crosse,  at  which  place  they  have  since  remained,  and  the 
present  county  officers  now  keep  the  same  there,  without  authority 
of  law  for  so  doing,  and  pretend  to  do  and  transact  the  business  of 
their  respective  offices  at  said  town  of  La  Crosse,  and  neglect  and 
refuse  to  hold  their  respective  offices  and  discharge  the  duties  thereof 
at  the  town  of  Walnut  City,  and  do  compel  the  citizens  of  said  county 
to  transact  their  public  business  at  said  town  of  La  Crosse,  instead  of 
transacting  it  at  the  county  seat  of  said  county,  the  town  of  Walnut 
City.  And  that  upon  and  after  the  said  proclamation,  declaring 
and  proclaiming  Walnut  City  to  be  the  county  seat  of  said  county 
oiRush,  xht.  district  court  sitting  in  and  for  the  said  county  held   its 

terms  at  said  county  seat.  Walnut  City,  until  on  or  about  the  

day  oi  May,  i2,83,  when  said  court  again  held  its  term  at  La  Crosse^ 
and  has  since  said  date,  without  authority  for  so  doing,  continued  to 
hold  the  said  terms  of  said  court  at  the  said  town  of  La  Crosse. 

That  since  the  said  election  and  the  canvass,  determination  and 
proclamation  of  result  thereof,  as  aforesaid,  there  has  not  been  in 
said  county  oi  Rush  any  other  election  for  the  purpose  of  removing 
the  county  seat  of  said  county,  or  for  relocating  the  same,  nor  has 
there  been  any  judicial  determination  setting  aside  or  annulling  or 
vacating  the  said  election,  determination  or  proclamation,  which 
decided,  determined  and  proclaimed  the  said  town  of  Walnut  City  to  be 
the  county  seat  oi  Rush  county;  and  that  the  said  town  of  Walnut 
City  is  now  the  county  seat  of  said  Rush  county,  and  has  been  the 
county  seat  of  said  county  at  all  times  since  the  said  election  and  the 
canvass  and  determination  and  proclamation  of  the  result  of  said 
election,  to  wit,  the  12th  Aay  oi  February,  iS78. 

This  is,  therefore,  to  command  you  and  each  of  you  that  you  do 
immediately  upon  the  receipt  of  this  writ  remove  your  respective 
offices  from  the  town  of  La  Crosse  to  the  town  of  Walnut  City,  in  the 
county  of  Rush,  together  with  all  the  books,  records,  papers  and 
documents  belonging  to  the  same,  and  there  remain  and  perform  and 
discharge  the  duties  of  your  respective  offices  as  by  law  required,  or 
show  cause  to  the  supreme  court  of  the  state  of  Kansas,  on  or  before 
the  19th  day  of  August,  iS86,  why  you  should  not  be  required  to  do 
as  is  herein  commanded. 

In  testimony  whereof  [(^concluding  as  in  Form  No.  13500).]^ 

b.  Probate  Judge,  to  Certify  to  Governor  Disqualifieation  to  Act  in 

Case. 

Form  No.  13504. 

(Precedent  in  Hawkins  v.  More,  3  Ark.  348.)' 

1.  The  matter  to  be  supplied  within  2.  This  writ  was  quashed  because  it 
[]  will  not  be  found  in  the  reported  case,     commanded   the    defendant   to   desist 
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Pulaski^  Set. 

The  State  of  Arkansas^  to  the  Hon.  Elijah  A.  More,  Judge  of  the 
Court  of  Probate  of  Pulaski  County,  in  said  State  —  Greeting: 

Whereas,  it  hath  been  represented  to  us  in  our  Supreme  Court,  in 
and  for  said  State,  by  Richard  C.  Hawkins,  as  administrator,  with  the 
will  and  codicil  annexed,  of  the  estate  of  Alexander  Burton,  deceased, 
that  you,  as  such  Judge  of  Probate,  cited  him,  the  said  Richard  C. 
Hawkins,  to  appear  before  you  in  said  Court  of  Probate  of  Pulaski 
County,  to  make  settlements  of  his  accounts  as  such  administrator; 
and  that  you,  as  such  Judge  of  Probate,  are  about  to  proceed  and 
adjudicate  upon  and  make  settlement  of  such  estate,  and  to  vacate 
the  letters  of  administration  on  said  estate,  with  the  will  and  codicil 
annexed,  to  said  Richard  C.  Hawkins  heretofore  granted,  for  his  fail- 
ure and  refusal  to  appear  and  make  settlement  in  obedience  to  said 
citation.  And,  whereas,  it  is  also,  by  said  Richard  C.  Hawkins,  to  us 
in  our  said  Supreme  Court  represented,  that  you,  the  said  Elijah  A. 
More,  were,  on  the  17th  day  oi  July,  iSS8,  and  before  you  were  elected 
and  commissioned  as  such  Judge  of  Probate,  by  the  said  Richard 
C.  Hawkins,  as  such  administrator,  retained  and  employed  as  attor- 
ney for  said  estate,  and  that  you  did  then  accept  said  retainer  and 
employment,  and  that  he,  the  said  Hawkins,  did,  on  the  eighteenth  day 
oi  July,  iS38,  as  such  administrator,  pay  to  you,  and  you,  the  said 
Elijah  A.  More,  did,  on  said  last  mentioned  day,  accept  and  receive 
from  him,  the  said  Richard  C.  Hawkins,  as  such  administrator,  the 
sum  oi  fifty  dollars,  as  your  fee  in  part  for  services  by  you  rendered, 
and  to  be  thereafter  rendered,  as  attorney  for  said  estate,  and  that 
you  did  then  act  as  such  attorney  in  the  management  of  said  estate, 
whereby  you  are,  by  the  law  of  the  land,  incompetent  to  sit,  act,  and 
adjudicate  as  such  Judge  of  Probate,  in  the  matter  of  the  settlement 
of  said  estate. 

You  are,  therefore,  commanded,  and  strictly  required,  that  you  do 
forthwith  proceed  to  certify  to  the  Governor  of  said  State  of  Arkan- 
sas, in  accordance  with  the  provisions  of  the  Constitution  of  said 
State,  that  you  are  so  disqualified  from  acting  and  adjudicating  in 
the  matter  of  the  settlement  of  said  estate,  to  the  end  that  a  special 
judge  may  be  by  him  commissioned,  to  make  settlement  of  said 
estate;  and  you  are  moreover  commanded,  and  strictly  enjoined,  that 
you  utterly  desist  from  any  further  proceedings  against  said  Hawkins, 
and  upon  said  citation,  and  from  any  further  in  regard  to  the  matter 
of  the  settlement  of  said  estate ;  or  else  you  show  cause  to  our  said 
Supreme  Court,  on  Monday,  the  nth  day  of  February,  instant,  at  the 
present  court-house,  in  the  City  of  Little  Rock,  why  you  should  not 
obey  the  mandate  aforesaid,  and  by  what  authority  you,  as  such 
judge,  claim  to  take  cognizance  of,  and  proceed  to  adjudicate  on, 
the  matter  of  said  settlement.  Hereof  you  will  see  that  you  fail 
not,  at  your  peril. 

In  testimony  whereof  [(concluding  as  in  Form  No.  ^<?6i).]* 

from  further  proceedings  on  the  cita-  See,  generally,  supra,  note  i,  p.  902. 
tion,  while  the  order  granting  the  writ  1.  The  matter  to  be  supplied  within 
{supra.  Form  No.  13496)  contained  no  [  ]  will  not  be  found  in  the  reported 
such"  order.  case. 
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c.  Superintendent  of  Schools,  to  Appoint  Three  Persons  to  Appraise 

School  Lands. 

Form  No.  13505. 

(Precedent  in  Philpin  v.  McCarty,  24  Kan.  393.)' 

[  The  State  of  Kansas  ex  rel.  T.  J.  Philpin^ " 
J.  B.  Smyth,  Henry  W.  Crow  and  N. 
B.  Adams. 

against 
Thomas  L.  McCarty,  County  Superintend- 
ent of  Public  Schools  of  Ford  County, 
Kansas. 

To  Thomas  L.  McCarty,  county  superintendent  of  public  schools  of 
Ford  county,  Kansas-^ 
Whereas,  it  has  been  suggested  and  made  to  appear  to  the  court, 
upon  the  information  and  affidavit  of  T.  J.  Philpin,  J.  B.  Smith,  Henry 
W.  Crow,  and  N.  B.  Adams,  that  you  were  duly  elected,  and  are  now  the 
acting  superintendent  of  public  schools  of  Ford  county,  Kansas,  and 
that  they  each  settled  upon  and  improved  a  quarter-section  of  section 
16,  of  township  2Jf.  south,  of  range  32  west,  and  have  ever  since 
resided,  and  still  do  reside  thereon,  which  said  described  section  of 
land  is  situated  in  the  county  of  Sequoyah,  state  of  Kansas  —  which 
said  county  is  an  unorganized  county  of  the  state  of  Kansas,  and  is 
attached  to  the  county  of  Ford,  in  said  state,  for  judicial  and  municipal 
purposes,  and  was  organized  as  a  municipal  township  of  ^^r^  county, 
state  of  Kansas,  in/uly,  i879,  according  to  the  laws  of  the  state  pro- 
viding therefor;  and  that  on  the day  of  November,  iS79,  they 

caused  a  petition,  signed  by  thirty-one  householders,  all  of  whom 
were,  and  tw enty- eight oi  whom  are,  still  residents  of  said  unorganized 
county  of  Sequoyah,  attached  to  the  county  of  Ford,  and  organized  as 
and  forming  a  municipal  township  of  said  county  as  aforesaid,  to  be 
delivered  into  your  hands  as  superintendent  of  public  schools  as 
aforesaid,  praying  you  that  you  proceed  to  have  the  foregoing 
described  school  lands  sold  according  to  law  —  a  copy  of  which  said 
petition  is  before  us  —  and  that  at  the  time  the  said  petition  was 
placed  in  your  hands  and  filed  in  your  office,  you  refused,  and  that 
you  do  still  refuse,  to  act  upon  said  petition,  as  you  by  law  are  in 
duty  bound  to  do;  and  that  by  your  refusal  so  to  act  upon  said  peti- 
tion, they  are  deprived  of  their  right  to  purchase  said  school  lands 
so  settled  upon  and  improved  as  aforesaid,  at  the  appraised  value  as 
by  law  provided. 

You  are  therefore  commanded,  by  and  with  the  advice  and  consent 
of  the  board  of  commissioners  of  Ford  county,  Ka?isas,  to  appoint  in 
writing  three  disinterested  residents  in  the  county  of  Ford,  wherein 
said  school  lands  lie  [^Sequoyah  county,]  to  appraise  the  same  imme- 
diately on  the  receipt  of  this  writ,  or  that  you  show  cause,  [{con- 
cluding as  in  Form  No.  13500).]^ 

1.  The  peremptory  writ  was  awarded  2.  The  matter  enclosed  by  and  to  be 
in  this  case.  supplied  within  [  ]  will  not  be  found  in 

See,  generally,  supra,  note  i,  p.  902.     the  reported  case. 
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d.  Tax  Collector,  to  Turn  Over  Property  to  Successor. 
Form  No.  13506. 

(Precedent  in  State  v.  Johnson,  30  Fla.  434.)' 

The  State  of  Florida  to  James  E.  Johnson^  Greeting: 

Whereas,  it  has  been  suggested  by  the  petition  of  the  Attorney- 
general  of  the  State  oi  Florida  that  heretofore,  to-wit:  On  the  29/A 
day  of  October,  a.  d.  i895,  his  Excellency  Francis  F.  Fleming,  Governor 
of  Florida,  suspended  from  the  office  of  tax  collector  of  Duval  county, 
until  the  adjournment  of  the  next  session  of  the  Senate,  you,  the  said 
James  E.  Johnson,  for  neglect  of  duty  in  office,  of  which  suspension 
you  had  due  notice,  and  by  said  act  of  suspension,  you,  the  said 
James  E.  Johnson,  was  prohibited  from  performing  the  duties  or  exer- 
cising the  functions  of  the  said  office  for  the  period  aforesaid,  a 
copy  of  said  order  of  suspension  being  hereto  attached,  marked 
exhibit  "-A;" 

That  afterwards,  on  the  26th  day  of  November,  a.  d.  \Z92,  one 
Edmund  W.  Gillen,  was,  after  appointment  by  the  Governor  afore- 
said, duly  commissioned  by  the  Governor  of  Florida  to  be  tax  col- 
lector in  and  for  Duval  county,  until  the  adjournment  of  the  next 
Senate,  a  copy  of  said  commission  being  hereto  attached,  marked 
exhibit  "^;" 

That  you,  the  said  James  E.  Johnson,  though  so  suspended  from 
said  office  of  tax  collector  in  and  for  Duval  county,  still  retain  exclu- 
sive possession  of  the  room  or  office  set  apart  in  Duval  county  as  the 
county  tax  collector's  office,  and  still  retain  in  your  possession, 
custody  and  control  all  property  belonging  to  the  said  office,  consist- 
ing, as  nearly  as  can  be  described,  of  the  furniture  belonging  to  the 
tax  collector's  office  in  and  for  Duval  county,  and  of  the  tax  books 
or  assessment  rolls  of  said  county,  for  the  year  \W2,  with  the  tax 
assessor's  warrant  annexed,  authorizing  and  empowering  the  col- 
lection of  State  and  county  taxes,  and  the  tax  books  or  assessment 
rolls  of  all  preceding  years,  belonging  to  said  office;  also  books  con- 
taining blank  capitation  tax  receipts  heretofore  sent  to  you  as  such 
former  tax  collector  of  Duval  county,  by  the  Comptroller  of  the  State 
ol  Florida;  all  books  and  stubs  containing  blank  tax  receipts  for  pay- 
ment of  State  and  county  taxes,  and  of  all  other  books  and  papers 
appertaining  to  the  said  office  of  tax  collector  in  and  for  Duval 
county,  Florida;  and  that  you,  the  '&2i\di  James  E.  Johnson,  having 
possession  of  the  same  room  or  office,  and  the  books,  papers  and 
furniture  aforesaid,  refuse  to  deliver  possession  and  the  custody  and 
control  of  the  same  to  the  said  Edmund  W.  Gillen,  commissioned  to 
be  tax  collector  aforesaid,  though  the  said  Gillen  has  made  formal 
demand  of  you,  the  said  James  E.  Johnson,  for  the  possession,  custody 
and  control  of  the  same,  as  will  appear  by  affidavit  of  Edmund  W. 
Gillen  hereto  annexed,  marked  exhibit  "C;" 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  be 
done  in  the  premises,  do  command  you,  the  said  James  E.  Johnson^ 

1.  A  motion  to  quash  this  writ  was  See,  generally,  supra,  note  i,  p. 
overruled.  902. 
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to  forthwith  turn  over  and  deliver  to  the  said  Edmund  IV.  Gillen.,  as 
tax  collector  in  and  for  Duval  county,  Florida.,  the  room  or  office  of 
the  county  tax  collector  of  Z>«z/<z/ county,  i%?/7d^a,  and  all  furniture 
belonging  to  the  county  tax  collector's  room  or  office,  and  the  tax 
book  or  assessment  roll  for  the  year  a.  d.  i89^,  with  the  tax  assessor's 
warrant  annexed,  authorizing  and  empowering  the  collection  of 
State  and  county  taxes  belonging  to  the  said  office  of  tax  collector 
oi  Duval  county,  Florida,  and  the  tax  books  or  assessment  rolls  of  all 
preceding  years  belonging  to  said  office;  and  all  book  or  books  con- 
taining blank  capitation  tax  receipts  heretofore  sent  to  you,  the  said 
James  E.  Johnson,  as  such  former  tax  collector  of  Duval  county,  by 
the  Comptroller  of  the  State  oi  Florida,  and  all  books  and  stubs  con- 
taining blank  tax  receipts  for  the  payment  of  State  and  county  taxes, 
and  all  stubs  showing  tax  receipts,  issued  for  payment  of  State  and 
county  taxes,  and  all  other  books  and  papers  appertaining  to  the  said 
office  of  tax  collector  in  and  for  Duval  county,  Florida,  all  of  which, 
viz,  the  said  room  or  office  aforesaid,  the  said  books,  stubs,  receipts 
and  furniture,  you,  the  said  James  E.  Johnson,  now  have  in  your  pos- 
session, custody  and  control,  and  refuse  to  turn  over  and  deliver  the 
same  to  the  said  Edniutid  W.  Gillen,  commissioned  to  be  tax  collector 
of  Duval  county,  Florida,  as  aforesaid,  and  to  the  possession,  custody 
and  control  of  which  the  said  Edmund  W.  Gillen,  as  tax  collector  in 
and  for  Duval  county,  State  of  Florida,  is  entitled. 

Or  that  you  do  show  cause  why  you  have  not  done  so,  before  the 
Supreme  Court  of  the  State  of  Florida,  at  Tallahassee,  the  Capital,  at 
10  o'clock  on  Thursday,  the  eighth  day  of  December,  A.  D.  \^92,  and 
have  then  and  there  this  writ. 

Witness,  the  Honorable  George  P.  Raney,  Chief  Justice  of  the 
Supreme  Court  of  the  State  of  Florida,  and  the  seal  of  said  Supreme 
Court  affixed  by  James  B.  Whitfield,  Clerk  of  said  Supreme  Court,  at 
Tallahassee,  the  Capital,  this  the  thirtieth  day  of  November,  a.  d. 
\Z92. 

(seal)  James  B.  Whitfield, 

Clerk  of  Supreme  Court,  State  of  Florida. 

3.  To  City  or  Town  Officer, 
a.  Board  of  Police,  to  Restore  Relator  to  Police  Force. 

Form  No.  13507. 

(Precedent  in  People  v.  Board  of  Police,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  258.)' 

The  People  of  the  State  of  New  York,  to  the  Board  of  Police  of  the 
Metropolitan  Police  District  of  the  State  of  New  York,  Greeting: 
Whereas,  Thomas  Beaty,  on  tht  fifteenth  day  of  April,  i857,  when 
the  act  entitled  "  An  act  to  establish  a  Metropolitan  Police  District, 
and  to  provide  for  the  government  thereof  "was  passed  and  took 
effect,  was  a  policeman,  duly  appointed  and  commissioned  by  war- 
rant, under  the  act  entitled  "An  act  in  relation  to  the  Police  Depart- 
ment in  the  city  and  county  of  New  York,"  passed  April  13,  1853, 

1.  See,  generally,  supra,  note  I,  p.  902. 
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and  became,  by  virtue  of  said  act  of  April  15,  1857,  a  member  of  the 
police  force,  and  patrolman  of  the  Metropolitan  Police  District 
thereby  constituted ;  and  whereas,  although  the  said  Thomas  Beaty 
can  read  and  write  the  English  language,  and  is  a  citizen  of  the 
United  States,  and  resided  in  the  city  of  New  York,  within  said 
Metropolitan  Police  District,  during  tht  five  ytdivs,  next  preceding  his 
appointment  as  policeman  aforesaid,  and  has  never  been  convicted  of 
any  crime,  and  was  and  is  by  law  in  every  respect  qualified  to  hold 
and  discharge  the  duties  of  the  office  of  patrolman  under  said  act  of 
April  15,  1857; 

Nevertheless,  you,  the  said  Board  of  Police,  have,  without  written 
charges  being  preferred  against  him,  said  Thomas  Beaty,  as  required 
by  law,  or  any  opportunity  being  afforded  him  of  being  heard  in  his 
defense,  and  without  cause,  unjustly,  illegally,  and  without  jurisdic- 
tion in  that  behalf  or  for  that  purpose,  removed  him,  the  said  Thomas 
Beaty,  from  his  said  office  of  patrolman,  and  deprived,  and  continue 
to  deprive  him  of  the  profits  and  pay  thereof,  and  refused,  and  con- 
tinue to  refuse  to  recognize  him  as,  or  permit  him  to  exercise  the 
powers  and  duties  of,  patrolman  aforesaid  of  the  police  force  of  the 
Metropolitan  Police  District,  to  the  grievous  damage  of  the  said 
Thomas  Beaty  as  we  are  informed  by  his  complaint. 

Therefore,  we,  being  willing  that  full  and  speedy  justice  be  done  in 
this  behalf  to  him,  the  said  Thomas  Beaty,  as  it  is  just,  command 
you,  firmly  enjoining  you  that,  immediately  after  the  receipt  of  this 
writ,  you  restore  him  to  the  aforesaid  office  of  patrolman  and  mem- 
ber of  the  police  force  of  the  Metropolitan  Police  District,  and  per- 
mit him  to  exercise  the  same,  and  to  take  the  profits  and  pay  thereof, 
or  show  cause  to  the  contrary  before  our  Supreme  Court,  at  a  special 
term  thereof,  held  at  chambers,  in  the  court-house  in  the  Park,  in  the 
city  of  New  York,  on  the  eighteenth  day  of  May,  inst.,  at  10  o'clock  in 
the/<?r«ioon,  lest  complaint  come  to  us  by  your  default;  and  in  what 
manner  this  our  command  shall  be  executed,  make  appear  to  our 
said  court  on  that  day,  then  sending  back  to  us  this  our  writ. 

Witness  the  Hon.  Thomas  W.  Gierke,  one  of  the  justices  of  our 
said  Supreme  Court,  at  the  court-house  in  the  city  of  New  York,  the 
seventh  day  of  May,  a.  d.  i859. 

(seal)  By  the  Court. — John  Clancy,  Clerk. 

John  C.  Devereux,  Attorney  for  relator. 

b.  Common  Council. 
(1)  To  Assess  and  Levy  Tax, 

Form  No.  13508. 

(Precedent  in  Com.  v.  Pittsburgh,  34  Pa.  St.  497-)' 
Eastern  District  of  Pennsylvania:  ss. 

The  Commonwealth  of  Pennsylvania, 
(seal)     To  the  Select  and  Common  Councils  of  the  City  of  Pittsburgh, 

composed  of  D.  Fitzsimmons,  J.  T.  Kincaid,  \Vm.  Phillips,  Janus 

1.  The  peremptory  writ  was  awarded  See,  generally,  supra,  note  i,  p. 
in  this  case.  902. 
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/.  Bennett^  Jackson  Duncan,  James  Herdman,  James  McAuley,  W. 
B.  Brown,  Thomas  S.  Blair,  David  Kammerer,  IVm.  Ward,  A.  B. 
Berger,  Thomas  Barbin,  Jacob  Tomer,  Joseph  Nixon,  Lewis  Kim, 
Joseph  Read,  John  McCargo,  select  councilmen;  and  James  Rees, 
Joseph  Ross,  S.  R.  Burkheimer,  Aaron  Floyd,  J.  R.  Reed,  Andrew 
Fulton,  James  P.  Barr,  Edward  Campbell,   Jr.,   James   Gildea, 
Thomas  Barns,  J.  H.   Bailey,   H.   Demmler,  E.   P.   Darlington, 
James   Robb,    B.    Thompson,    William    Seibert,    George    Hill,    S. 
S.   Davis,  I.    Ward,    Theodore  Bobbins,  Henry  Mc  Geary,  Russell 
Errett,    Wm.   Branhill,  Sr.,  Robert   Coward,   Christopher  Magee, 
Joseph  C.  Dixon,  and  James  Donnell,  common  councilmen,  greet- 
ing:— 
Whereas,  by  an  Act  of  Assembly  of  said  Commonwealth,  approved 
the  7th  day  of  February,  1853,  certain  persons  therein  named  were 
authorized  to  organize  a  company,  by  the   style  and   title  of  the 
"  Chartiers  Valley  Railroad  Company!' 

And  section  6th  of  said  act  authorized  the  'City  of  Pittsburgh  to 
subscribe  to  the  capital  stock  of  the  said  company,  not  exceeding  the 
number  of  5000  shares;  to  borrow  money  to  pay  for  such  subscription, 
and  to  make  provision  for  the  payment  of  the  principal  and  interest 
of  the  money  so  borrowed,  by  the  assessment  and  collection  of  such 
tax  as  may  be  necessary  for  that  purpose,  as  in  other  cases  of  loans 
to  corporations. 

And  section  7th  of  said  act  provided,  that  the  subscription  of  stock 
aforesaid  should  be  directly  by  resolution,  passed  by  the  corporate 
constituted  authorities  of  the  said  city. 

And  an  ordinance  of  councils  of  said  city,  passed  the  ^Ith  day  of 
June,  \W3,  authorized  and  directed  the  mayor  to  subscribe,  in  behalf 
of  said  city,  for  3000  shares  of  the  capital  stock  of  said  company,  and 
to  make  and  execute  bonds  for  the  payment  of  such  subscription. 

And  on  the  6V<^day  of  Alay,  \^5J^,  the  mayor  of  said  city  subscribed 
in  behalf  of  said  city,  3000  shares,  or  %150,000  to  the  capital  stock 
of  said  company;  and  that  the  bonds  of  said  city,  having  coupons 
attached,  in  the  gross  amount  aforesaid,  and  in  amounts  respectively 
of  %1000,  dated  the  1st  day  oi  July,  i8<5^  duly  signed  by  the  mayor, 
countersigned  by  the  treasurer,  and  sealed  with  the  corporate  seal  of 
said  city,  were  issued  in  payment  of  such  subscription. 

And  whereas,  R.  G.  Hamilton  purchased  and  is  possessed  in  his  own 
right  of  two  of  said  certificates  of  loan,  or  bonds,  representing  %2,000, 
numbered  respectively  30  and  31.  That  said  certificates  of  loan,  or 
bonds,  on  the  face  thereof,  do  set  forth  and  declare  that  the  faith, 
credit,  and  property  of  the  said  city  of  Pittsburgh  were  pledged  for 
the  payment  of  the  principal  and  interest  thereof,  and  that  said 
certificates  of  loan,  or  bonds,  were  issued  in  pursuance  of  the  above- 
mentioned  Act  of  Assembly  and  ordinance  of  the  said  city. 

And  said  certificates  of  loan  or  bonds  were  duly  transferred  in 
accordance  with  the  aforesaid  Act  of  Assembly. 

And  a  large  amount  of  interest  on  said  certificates  of  loan  or  bonds 
is  now,  and  has  been  for  some  time  past,  due  and  payable  thereon  to 
your  petitioner  and  other  holders  thereof,  but  that  the  said  city  of 
Pittsburgh  has  wholly  neglected  and  refused  to  pay  said  interest  so 
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due,  or  to  make  any  provision  whatever  for  the  payment   of  said 
interest. 

And  by  virtue  of  the  said  Act  of  Assembly,  and  also  of  the  Act  of 
Assembly  of  said  Commonwealth  conferring  upon  the  Select  and 
Common  Councils  of  the  City  of  Pittsburgh  power  to  assess  and  col- 
lect tax  for  the  use  of  said  city,  it  became  the  duty  of  the  Select  and 
Common  Councils  of  said  city  in  each  and  every  year  to  provide  for 
the  payment  of  the  said  interest  on  said  certificates  of  loan  or  bonds, 
by  the  assessment  and  collection  of  such  taxes  as  might  be  necessary 
for  the  purpose. 

And  the  said  Select  and  Common  Councils  of  said  city  have  wholly 
and  wrongfully  neglected  to  make  any  provisions  whatever  for  the 
payment  of  the  said  interest,  so  accruing  on  the  said  certificates  of 
loan  or  bonds,  although,  as  aforesaid,  authorized  and  required  so  to 
do,  as  in  other  cases  of  loans  to  said  city. 

By  reason  whereof  the  said  R.  G.  Hamilton  has  been  unable  to 
recover  the  amount  of  interest  now,  and  for  a  longtime  past,  due  and 
unpaid.  And  whereas  the  holders  of  said  certificates  of  loan  or  bonds 
have  demanded  and  endeavored  to  procure  the  payment  of  said 
interest  so  due  and  unpaid;  and  whereas  said  councils,  in  violation  of 
their  duty,  have  wholly  neglected  to  make  provision  for  said  payment, 
and  in  consequence  thereof  said  interest  has  not  been  paid;  and 
whereas  the  holders  of  said  certificates  of  loan  or  bonds,  and  the  said 
R.  G.  Hamilton,  one  of  the  said  holders,  cannot  have  adequate  relief 
in  the  premises,  without  the  aid  of  a  writ  of  mandamus. 

We,  therefore,  being  willing  that  due  and  speedy  justice  should  be 
done  in  this  behalf,  do  command  you,  firmly  enjoining  that  forthwith 
you  make  full  and  ample  provisions  for  the  payment  of  all  the  interest 
now  due  on  said  certificates  of  loan  or  bonds,  and  that  which  shall 
become  due  thereon  in  the  year  i8J9,  by  the  assessment  and  collec- 
tion of  such  taxes  as  may  be  necessary  for  the  purpose,  as  in  the 
aforesaid  Act  of  Assembly  you  are  authorized  and  required  to  do. 
And  that  all  and  singular  the  matters  for  the  speedy  performance  of 
the  foregoing,  according  to  the  exigency  of  the  law,  you  shall  do  and 
execute  immediately;  or  the  cause  wherefore  you  cannot  do  the  same, 
to  us  you  shall  signify  on  or  before  the  19th  day  of  March,  next,  at 
Philadelphia,  lest  for  your  default  further  complaint  shall  come  to  us. 

Witness,  the  Honorable  Walter  H.  Loiorie,  Esq.,  Doctor  of  Laws, 
Chief  Justice  of  our  said  Supreme  Court,  at  Philadelphia,  the  fourth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
aLtid  fifty -nine,  and  of  the  Commonwealth  the  eighty-third. 

Robert  Tyler, 
Prothonotary  Sup.  Court,  E.  D.  Pa. 

(2)  To  Order  Payment  of  School  Expenses. 

Form  No.  13509, 
(Precedent  in  State  v.  Cincinnati,  19  Ohio  182.)' 

1.  The  peremptory  writ  was  awarded  See,  generally,  supra,  note  i,  p. 
in  this  case.  902. 
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The  State  of  Ohio^  Hamilton  county : 

To  the  city  of  Cincinnati,  and  the  city  council  thereof,  Greeting: 

Whereas,  it  has  been  suggested  to  us,  that  you  have  refused  to 
issue  an  order  directing  the  treasurer  of  said  city  to  pay  certain  sums 
of  money,  alleged  to  be  due  as  follows,  to  wit:  The  sum  of  six  dol- 
lars, to  the  trustees  of  New  Street  Church,  for  two  months'  rent  of 
school  room;  the  sum  of  twenty  dollars,  to  the  trustees  oi  North 
Street  Church,  for  two  months'  rent  of  school  room;  the  sum  of  seven 
dollars  to  the  trustees  of  the  Union  Baptist  Church,  for  one  month's  rent 
of  school  room;  to  Martha  S.  Whipple,  the  sum  of  twenty  dollars,  for 
one  month's  salary  as  teacher;  to  Peter  Clarke,  the  sum  of  twenty 
dollars,  for  one  month's  salary  as  teacher;  to  William  R.  Casey,  for 
one  month's  salary  as  teacher,  the  sum  of  ttventy  dollars;  to  O.  J.B. 
Nickens,  the  sum  of  sixty  dollars,  for  two  months'  salary  as  teacher; 
the  correctness  of  which  several  sums  of  money  had  been  certified  to 
you  by  the  board  of  directors  of  common  schools  for  the  eastern  and 
western  districts  of  the  city  of  Cincinnati.  Now  therefore,  we  being 
willing  that  full  and  speedy  justice  should  be  done  in  the  premises, 
do  command  you  that  you  issue  an  order  directing  the  treasurer  of 
said  city  to  pay  the  said  several  sums  of  money,  so  certified,  as 
herein  before  stated,  or  that  you  appear  before  the  judges  of  our 
supreme  court,  sitting  within  and  for  the  said  county  of  Hamilton,  at 
the  court-house  in  said  county,  on  the  18th  day  of  May,  i850,  at  nine 
o'clock  A.  M.  of  said  day,  to  show  cause  why  you  refuse  to  do  so. 

Witness,  Isaac  G.  Burnet,  clerk  of  our  supreme  court,  at  Cincinnati, 
this  16th  day  of  May,  a.  d.  i2>50. 

'    (seal)  Isaac  G.  Burnet,  Clerk. 

Per  S.  G.  Burnet,  Deputy. 

(3)  To  Receive,  Inspect  and  Execute  Bonds. 

Form  No.  13510. 

(Precedent  in  Smalley  v.  Yates,  36  Kan.  519.)' 
\(Title  of  court  and  cause  as  in  Form  No.  13500. y\^ 
To  the  said  Mayor  and  Council  of  the  City  of  Hiawatha,  in  the  State 
of  Kansas,  and  the  said  Frank  J.  Thomas,  Clerk: 
Whereas,  it  has  been  suggested  to  us  that  the  city  of  Hiawatha, 
being  a  city  of  the  second  class,  did  duly  submit  to  the  electors  of  said 
city  oi  Hiawatha  a  proposition  to  \oi&  fifty  thousand  dollars  of  thirty- 
year  bonds,  to  bear  interest  at  the  rate  not  to  exceed  six  per  cent,  per 
annum,  payable  semi-annually,  to  pay  for  the  erection  of  permanent 
water-works  and   laying  of  water-mains  for  the  use  of  said  city  of 
Hiawatha,  and  that  the  said  electors  of  said  city  of  Hiaivatha  did,  at 
an  election  duly  called  and  held  in  said  city  on  the  20th  day  of  Decem- 
ber, 1S86,  vote  upon  said  proposition,  and  that  afterward  said  vote 
was  duly  canvassed  and  said  proposition  declared  duly  carried;  and 
whereas,  it  has  been  further  suggested  to  us  that  the  said  city  of 

1.  A  motion  to  quash  this  writ  was  See,  generally,  supra,  note  i,  p.  902. 
overruled  and  the  peremptory  writ  2.  The  matter  to  be  supplied  within 
awarded.  [  ]  will  not  be  found  in  the  reported  case. 
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Hiawatha  did  ofiFer  said  bonds  in  the  sum  oi  fifty  thousand  dollars, 
bearing  interest  at  the  rate  of  six  per  cent,  per  annum,  to  the  public 
for  sale,  upon  sealed  proposals  to  be  opened  on  the  21st  day  of  Feb- 
ruary, iS87f  at  eight  o'clock  P.  m.  on  said  day,  reserving  the  right  to 
reject  any  and  all  bids  so  contained  in  said  sealed  proposals;  and 
whereas,  at  the  time  said  sealed  proposals  were  to  be  opened 
under  said  order,  the  mayor  and  council  met  in  regular  session  to 
open  the  same,  and  found  that  no  sealed  proposals  had  been  sub- 
mitted; and  thereupon  the  said  council,  being  then  and  there  in  regu- 
lar session,  decided  then  and  there  to  offer  said  bonds  at  public 
auction  to  the  highest  bidder;  and  upon  the  offer  of  the  said  bonds 
to  the  highest  bidder,  the  said  plaintiff  made  a  proposition  to  the  said 
council  to  take  the  said  fi/ty  thousand  dollars  of  bonds,  provided  for 
by  the  submission  and  vote  aforesaid,  to  bear  interest  at  the  rate  of 
five  and  one-half  per  cent,  per  annum,  payable  semi-annually;  that 
the  said  mayor  and  council,  being  then  and  there  in  regular  session, 
rejected  all  bids  made  for  the  said  fifty  tlwusand  dollars  of  bonds,  to 
bear  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually, and  upon  the  resolution  of  said  body  in  such  session,  offered 
said  fifty  thousatid  dollars  of  bonds  to  bear  interest  at  five  and  one-half 
per  cent,  per  annum,  payable  semi-annually,  to  the  highest  bidder  for 
cash;  that  thereupon,  several  bids  were  made  for  said  bonds,  and  the 
highest  bid  for  said  bonds  was  made  by  the  said  plaintiff,  to-wit,  the 
sum  of  forty-nine  thousand  one  hundred  and  sixty-nine  and  fifty  one- 
hundredths  dollars,  for  said  fifty  thousand  dollars  of  bonds,  provided 
for  in  said  vote  and  submission,  to  bear  interest  at  the  rate  ol  five  and 
one-half  per  cent,  per  annum,  payable  semi-annually;  and  the  said 
bonds  were  thereupon  by  said  mayor  and  council,  in  such  session, 
declared  sold  to  the  said  plaintiff; 

And  whereas,  the  said  plaintiff,  as  such  bidder,  was  required  to 
furnish  printed  or  engraved  forms  of  said  bonds,  at  his  expense,  for 
execution,  which  said  form  of  bonds  was  to  be  inspected  and  approved 
or  disapproved  by  the  said  mayor  and  council,  and  upon  his  furnish- 
ing a  form  of  bond,  approved  by  said  mayor  and  council,  the  said 
mayor  was  authorized  and  directed  to  issue  said  bonds,  and  the  same 
were  to  be  attested  by  said  city  clerk,  with  the  seal  of  the  city 
attached,  and  were  to  be  delivered  to  one  C.  H.  Janes,  as  custodian, 
to  be  held  by  said  C.  H.  Janes  until  the  said  purchaser  should  within 
a  reasonable  time  pay  into  the  said  city  treasury  the  said  forty-nitie 
thousand  one  hundred  and  sixty-nine  and  50-100  dollars ; 

And  whereas,  it  has  been  suggested  to  us  that  the  said  plaintiff  has 
furnished  to  the  said  mayor  and  city  council  an  engraved  form  of 
bonds,  in  due,  regular  and  proper  form,  such  as  is  provided  for  by 
law,  and  by  the  vote  and  submission  aforesaid,  with  coupons  attached, 
in  numbers  sufficient  to  execute  the  said  fifty  thousand  dollars  of 
bonds,  to  bear  interest  at  the  rate  of  five  and  one-half  per  cent,  per 
annum,  with  proper  coupons  attached,  and  that  the  said  mayor  and 
city  council. have  refused  and  do  now  refuse  to  inspect  said  bonds, 
and  to  pass  upon,  approve  or  disapprove  the  same,  or  to  indicate  in 
anywise  to  the  said  plaintiff  wherein,  if  at  all,  said  bonds  are  defec- 
tive, so  that  he  may  supply  under  said  order  for  execution  a  form  of 
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bonds  and  coupons  in  conformity  with  the  wishes  and  requirements 
of  said  mayor  and  city  council; 

And  whereas,  it  has  been  further  suggested  to  us  that  the  said 
mayor,  L.  R.  Vales,  and  the  said  Frank  J.  Thomas,  city  clerk,  acting  in 
concert  with  the  said  mayor  and  city  council,  and  in  wrong  of  the 
said  plaintiff,  and  in  violation  of  his  vested  rights,  and  in  violation 
of  the  plain  and  manifest  duty  devolving  upon  them,  have  refused 
and  do  now  refuse  to  execute  said  bonds,  to  wit,  the  said  fifty 
thousand doWavs  of  bonds  and  coupons,  bearing  interest  at  the  rate  of 
fiz>e  and  one-half  per  cent,  per  annum; 

And  whereas,  the  said  council,  in  violation  of  their  plain  manifest 
duty,  have  refused  and  do  now  refuse  to  receive,  inspect  and 
approve  said  bonds  as  to  form; 

And  whereas,  it  has  been  further  suggested  to  us  that  the  said 
Smalley  has  tendered  and  doth  now  tender  the  said  sum  oi  forty -nine 
thousand  one  hundred  and  sixty-nine  and  50-100  dollars  to  the  said  city 
of  Hiawatha,  and  is  ready  and  willing  to  pay  the  same  into  the 
treasury  of  the  said  city  oi  Hiawatha: 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice  should 
be  done  in  the  premises,  do  command  you,  the  mayor  and  the  said 
council  of  the  said  c\ty  oi  Hiawatha,  immediately  upon  receipt  of  this 
writ,  to  receive  and  inspect  said  bonds;  and  to  approve  or  disapprove 
the  same,  in  matter  of  form;  and  to  indicate  wherein,  if  at  all,  said 
bonds  are  in  any  wise  defective  in  form,  so  that  the  said  plain- 
tiff may  supply  such  bonds  as  shall  meet  your  full  approval  in  form, 
to  be  executed  on  behalf  of  the  said  city  oi  Hiawatha  as  hereinafter 
provided.  And  we  do  command  you,  the  said  Z.  R.  Yates,  mayor, 
and  the  said  Frank  J.  Thomas,  city  clerk,  to  execute  the  bonds  afore- 
said in  due  and  regular  manner,  namely,  by  the  signature  and  attes- 
tation of  said  clerk,  with  the  seal  of  said  city  of  Hiaivatha  attached; 
and  that  you  thereupon  deliver  said  bonds  into  the  keeping  of  the 
said  C.  H.  Janes,  custodian ;  and  that,  upon  the  payment  into  the 
city  treasury  of  the  city  of  Hiawatha  of  the  said  sum  of  forty-nine 
thousand  one  hundred  and  sixty-nine  and  60-100  dollars  by  the  said 
plaintiff,  you  forthwith  make  the  necessary  order  upon  the  said  cus- 
todian for  the  delivery  of  the  said  bonds  to  the  said  J/.  S.  Smalley; 
and  that  you  appear  before  the  judges  of  the  supreme  court,  at  their 
regular  place  of  holding  court,  on  the  5th  day  of  April,  i887,  at  2 
o'clock  P.  M.of  the  said  day,  and  show  cause  why  you  have  not  obeyed 
this  writ;  and  have  you  then  and  there  this  writ,  with  your  return 
thereon  of  having  done  as  you  are  hereby  commanded. 

[In  testimony  {concluding  as  in  Form  No.  13500)].^ 

c.  Mayor,  to  Sign  City  Ordinance. 

Form  No.  13511. 

(Precedent  in  Dreyfus  v.  Lonergan,  73  Mo.  App.  337-)* 

1.  The  matter  enclosed  by  and  to  be  affirmed  a  judgment  of  the  court  below 
supplied  within  [  ]  will  not  be  found  in     awarding  a  peremptory  writ. 

the  reported  case.  See,    generally,    supra,     note    I,    p. 

2.  In   this   case   the   supreme   court     902. 
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The  State  of  Missouri,  at  the  relation ' 
of  J-  ^'  Dreyfus,  John  W.  Mat- 
son,  IV.    T.  Findly,  Joseph  Smith, 
and  Jatnes  C.  L.  Thompson 

V. 

Patrick  F.  Lonergan. 

Before  Reuben  F.  Roy,  judge  of  circuit  court  of  Pike  county,  MiS' 
souri,  in  vacation,  i897. 

Alternate  writ  of  mandamus. 
The  State  of  Missouri  to  Patrick  F.  Lonergan,  Mayor  of  the  City  of 
Louisiana,  Greeting: 

Whereas,  it  has  been  represented  to  the  judge  of  the  Pike  county 
circuit  court  in  said  state,  that  J.  IV.  Dreyfus,  John  W.  Matson,  Wm. 
T.  Findly,  Joseph  Smith,  and  James  C.  L.  Thompson  are  residents  of 
the  city  of  Louisiana  and  members  of  the  city  council  of  the  city  of 
Louisiana,  which  is  situated  in  Buffalo  township.  Pike  county,  Mis- 
souri, and  were  members  of  said  council  at  all  the  dates  hereinafter 
mentioned. 

That  said  city  council  is  composed  of  eight  members  and  is  pre- 
sided over  by  the  mayor,  or  in  his  absence,  by  the  president  pro  tem., 
and  that  the  defendant  is  and  was  at  all  the  dates  mentioned  mayor 
of  said  city  of  Louisiana. 

That  said  city  of  Louisiana  is  organized  under  a  special  charter  and 
is  governed  by  the  provisions  of  said  charter,  and  that  it  is  provided 
in  said  special  charter  by  section  21  of  article  seven  as  follows:  "It 
shall  be  the  duty  of  the  mayor  or  president  pro  tem.  to  sign  all  ordi- 
nances, resolutions  and  memorials  passed  by  the  city  council  and  the 
clerk  shall  attest  the  same."  And  that  under  the  provisions  of  said 
charter  and  amendments  made  thereto  by  the  state  legislature  the 
said  city  council  has  power  and  authority  to  make  all  ordinances  not 
inconsistent  with  the  laws  of  the  state  which  shall  be  necessary  and 
proper  for  carrying  into  effect  the  powers  conferred  upon  it  and  all 
other  powers  vested  by  act  of  legislature  in  the  corporation,  the  city 
government  or  any  department  or  office  thereof,  and  it  is  further  the 
duty  of  the  mayor  of  said  city  to  act  as  president  of  said  city  council 
and  to  sign  such  ordinances,  resolutions,  etc.,  when  passed  by  said 
city  council. 

That  at  a  regular  session  of  said  city  council  of  the  city  of  Louisi- 
ana, held  on  May  J^,  iS97,  all  the  members  of  the  city  council,  includ- 
ing the/?/^  plaintiffs  herein,  were  present,  and  the  defendant  presiding 
over  said  city  as  mayor,  the  following  ordinance  was  duly  and  legally 
passed  by  said  council,  viz.: 

"Ordinance  No.  1481,  entitled  'Amending  an  ordinance.* 

Be  it  ordained  by  the  city  council  of  the  city  of  Louisiana,  as  follows, 
to  wit: 

Sec.  I.  That  section  (i)  one  of  chapter  (7)  seven  of  the  revised 
ordinances  of  the  city  of  Louisiana  be  and  the  same  is  hereby  repealed 
and  such  committees  as  are  now  holding  by  virtue  of  said  section  be 
and  the  same  are  hereby  abolished. 

Sec.  2.  That  in  lieu  of  section  (i)  one  of  chapter  (7)  seven  of  the 
revised  ordinances  of  the  city  of  Louisiana,  the  following  section  be 
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and  the  same  is  hereby  adopted :  The  city  council  shall  select  the 
following  committees,  to  wit:  A  committee  on  finance  and  accounts, 
a  committee  on  ordinances,  a  committee  on  streets  and  alleys,  a 
committee  on  police,  a  committee  on  fire  department,  a  committee 
on  gas  and  lights,  a  committee  on  water  and  a  committee  on  poor 
relief.  Said  committees  shall  consist  of  two  members  each  and  the 
member  first  selected  on  the  committee  shall  be  chairman  thereof, 
except  the  committee  on  poor  relief,  which  shall  consist  of  one 
member  from  each  ward  in  the  city. 

Sec.  3.  That  this  ordinance  shall  take  effect  and  be  in  full  force 
from  and  after  its  passage. 

Passed  May  4,  1897. 

Attest:  ,  Mayor, 

,  Clerk." 

And  thereupon  the  said  ordinance  was  presented  to  said  mayor  for 
his  signature  and  he  refused  to  sign  the  same  and  still  refuses,  though 
often  requested  so  to  do. 

That  before  said  ordinance  shall  take  effect  it  is  necessary  that  the 
mayor  should  sign  the  same,  and  that  said  defendant  is  unlawfully 
attempting  to  exercise  a  veto  power  over  the  acts  and  proceedings 
of  said  city  council  by  refusing  to  sign  the  ordinances  passed  by  it, 
particularly  the  ordinance  above  mentioned.  That  under  the  charter 
provisions  governing  said  city  and  its  ordinances  hitherto  passed  in 
conformity  therewith  the  said  mayor  has  no  right  to  exercise  any 
discretion  in  the  matter  of  signing  ordinances,  but  that  he  is  a  minis- 
terial officer  under  said  provisions  in  regard  thereto.  That  all  legis- 
lative power  of  said  city  is  vested  in  said  city  council  and  the  mayor's 
only  authority  to  participate  in  legislation  or  in  voting  on  ordinances 
other  than  merely  presiding  at  the  meeting  is  when  there  shall  be  a 
tie  vote  of  the  members  of  the  city  council  on  the  passage  of  an 
ordinance.  That  by  failure  and  refusal  of  said  defendant  to  sign 
said  ordinance  he  unlawfully  and  illegally  prevents  the  said  ordinance 
from  becoming  effective  and  in  said  unlawful  act  in  refusing  and 
failing  to  sign  said  ordinance  he  prevents  the  city  council  from  exer- 
cising its  lawful  rights  to  make  laws  for  said  city  and  thereby  causes 
an  injury,  not  only  to  these  complainants  who  constitute  a  majority 
of  said  city  council,  but  also  to  the  public,  the  inhabitants  of  the 
city  of  Louisiana. 

Plaintiffs  further  state  that  said  ordinance  is  within  the  scope  of 
said  city  council's  authority  and  is  a  proper  subject  of  legislation 
under  its  charter  provisions,  and  that  defendant,  in  refusing  to  sign 
the  same,  is  acting  illegally  and  unlawfully  and  perpetrating  an 
irreparable  wrong.  That  these  complainants  and  the  inhabitants  of 
the  city  of  Louisiana  have  no  adequate  remedy  at  law  to  repair  the 
injuries  resulting  from  the  unauthorized,  illegal  and  wrongful  act  of 
the  defendant  mayor  in  refusing  to  sign  said  ordinance. 

I  therefore,  being  willing  that  due  and  speedy  justice  be  done 
to  the  said  J.  W.  Dreyfus^  John  W.  Mat  son,  W.  T.  Findly,  Joseph 
Smith  and  James  C.  L.  Thompson  in  this  behalf,  command  you  that 
immediately  after  the  receipt  of  this  writ  you  do,  without  further 
excuse  or  delay,  sign  said  ordinance  as  prayed  for  in  said  petition,  or 
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show  cause  before  my  circuit  court  of  Pike  county,  held  at  Bowling 
Green  the  second  Monday  in  June  next  ensuing,  and  the  first  day 
thereof  why  you  should  not  do  so.  Herein  fail  not  at  your  peril  and 
have  then  and  there  this  writ.  Witness,  the  judge  of  the  circuit  court 
of  Pike  county,  Missouri^  this  twenty-ninth  day  of  May,  \Zl91. 

Reuben  F.  Poy^ 
Judge  10th  Judicial  Circuit  Court  of  Mo. 

4.  To  Railroad, 
a.  To  Construct  Bridge  as  Ordered  by  Court. 

Form  No.  1 3  5 1  2 . 

(Precedent  in  State  v.  New  York,  etc.,  R.  Co.,  71  Conn.  44.)' 
[(Caption  as  in  Form  No.  135H.y\^ 
To  the  New  York,  New  Haven  and  Hartford  Railroad  Company,  a  cor- 
poration organized  by  the  legislature  of  the  state  of  Connecticut, 
located  and  having  its  principal  place  of  business  at  New  Haven, 
in  the  county  of  New  Haven,  state  of  Connecticut  —  Greeting: 

1.  Whereas,  the  city  of  New  Haven  is,  and  for  many  years  has 
been,  a  municipal  corporation  created  by  the  laws  of  the  state  of 
Connecticut,  and  located  within  the  town  and  county  of  New  Haven, 
and  on  the  26th  day  of  October,  i894,  the  court  of  common  council  of 
said  city  passed  the  following  order,  directed  to  the  New  York,  New 
Haven  and  Hartford  Railroad  Company,  a  corporation  created  by  the 
legislature  of  the  state  of  Connecticut,  and  located  and  having  its 
principal  place  of  business  in  the  city  and  county  of  New  Haven, 
through  which  said  city  said  railroad  company,  by  its  charter,  has  a 
right  of  way,  and  through  which  its  tracks  are  laid,  to  wit:  "  Ordered, 
that  the  New  York,  Neiu  Haven  and  Hartford  Railroad  Company  erect 
an  iron  bridge  over  the  tracks  of  said  railroad  company  where  said 
tracks  cross  Olive  street,  in  the  city  of  New  Haven,  said  bridge  to 
replace  the  wooden  structure  now  there,  and  to  be  the  full  width  of 
said  street,  with  proper  sidewalks  to  each  side,  and  adequate  to  pub- 
lic interest  and  convenience,  to  the  satisfaction  of  the  board  of  public 
Works  of  said  city,  within  six  months  after  the  passage  of  this  order." 

2.  And  whereas,  on  June  26th,  iS95,  the  said  Netc  York,  New 
Haven  and  Hartford  Railroad  Company,  claiming  to  be  aggrieved  by 
said  order  of  the  court  of  common  council,  appealed  to  the  Hon. 
Simeon  E.  Baldwin,  a  judge  of  the  Superior  Court  for  the  State  of 
Connecticut,  praying  for  a  review  of  said  order,  and  that  the  same 
might  be  annulled  and  made  of  no  effect. 

3.  And  whereas,  in  consequence  of  said  petition,  the  city  of  New 
Haven  was  cited  to  appear  before  him,  and  said  city  duly  appeared 
by  counsel;  that  on  the  22d  day  oi  July,  iS95,  by  an  agreement  of  the 
parties  in  interest,  the  Hon.  Simeon  E.  Baldwin  passed  an  order 
appointing  the  Hon.  Lewis  Sperry,  of  the  town  of  East  Windsor, 
county  of  Hartford  and  State  of  Connecticut,  a  committee  to  hear  the 

1.  In  this  case  a  motion  to  quash  was  See,  generally,  supra,  note  i,  p.  902. 
overruled  and  the  peremptory  writ  is-  2.  The  matter  to  be  supplied  within 
sued,  and  this  judgment  was  affirmed  [  ]  will  not  be  found  in  the  reported 
by  the  supreme  court.  case. 
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parties  and  to  report  to  him  as  judge  of  the  Superior  Court,  a  review 
of  the  order  directed  to  said  New  York,  New  Haven  and  Hartford 
Railroad  Company^  and  as  to  his  doings  under  his  said  appointment. 

4.  And  whereas,  the  Hon.  Lewis  Sperry,  acting  under  and  by  virtue 
of  his  said  appointment  as  aforesaid,  met  the  parties  in  interest,  to 
wit,  the  New  York,  New  Haven  and  Hartford  Railroad  Company  irnA  the 
city  of  New  Haven,  and  gave  a  hearing  upon  said  petition  and  order, 
at  which  said  hearing  witnesses  were  sworn  on  both  sides,  and  the 
matters  contained  in  said  petition  and  order  were  fully  heard. 

5.  And  whereas,  afterwards,  on  December  2d,  iS95,  said  Hon.  Letvis 
Sperry  submitted  his  report  to  said  Hon.  Simeon  E.  Baldwin,  and 
found  as  his  conclusions:  "That  public  convenience  and  necessity 
required  that  an  iron  bridge  should  be  built  at  Olive  street  crossing, 
in  the  place  of  the  wooden  bridge  then  existing,  and  that  the  New 
York,  New  Haven  and  Hartford  Railroad  Company  was  not  aggrieved 
by  said  order  of  the  court  of  common  council,  and  that  said  order 
was  not  unreasonable,  unjust,  or  oppressive  to  the  petitioners." 

6.  And  whereas,  on  the  9th  day  oi  Decejnber,  i895,  the  Hon.  Simeon 
E.  Baldwi7i  accepted  and  confirmed  the  report  of  said  Lewis  Sperry, 
and  further  ordered  and  adjudged  that  said  order  of  the  court  of 
common  council  of  the  city  of  New  Haven  above  referred  to,  passed 
on  the  26th  day  biMay,  \WI^,  be  confirmed  and  made  the  order  of 
the  Hon.  Simeon  E.  Baldwifi,  Judge  of  the  Superior  Court,  in  all 
respects,  except  as  to  the  time  therein  prescribed  for  the  erection  of 
said  bridge  in  said  order;  and  in  lieu  of  said  time  so  prescribed,  the 
Hon.  Simeon  E.  Baldwin  ordered  and  adjudged  that  said  bridge  be 
erected  and  completed,  to  the  satisfaction  of  the  board  of  public 
works  of  said  city  on  or  before  the  1st  day  oi  July,  i897,  without 
prejudice,  nevertheless,  to  the  right  of  the  court  of  common  council 
of  said  city  prior  to  said  day  to  order  any  repairs  or  changes  in  the 
now  existing  wooden  bridge  mentioned  in  the  order  appealed  from, 
which  it  might  deem  necessary. 

7.  And  whereas,  although  said  railroad  company  had  due  notice  of 
the  order  of  the  Hon.  Simeon  E.  Baldwin,  said  railroad  company  failed, 
neglected,  and  refused  to  construct  said  bridge  within  the  time  pre- 
scribed in  said  order,  and  although  said  time  has  expired  and  a  demand 
has  been  made  upon  said  railroad  company  to  comply  with  the  terms 
of  said  order,  still  said  railroad  company  fails,  neglects,  and  refuses 
to  construct  said  bridge. 

Therefore,  that  due  and  speedy  justice  may  be  done  in  this  behalf, 
it  is  hereby  required  and  enjoined  of  you,  the  said  New  York,  New 
Haven  and  Hartford  Railroad  Company,  that  on  or  before  the  10th  day 
of  March,  a.  d.  i898,  you  commence  the  construction  of  said  bridge 
as  required  by  the  order  of  the  Hon.  Simeon  E.  Baldwin,  and  com- 
plete the  structure  of  said  bridge,  in  conformity  with  said  order, 
Within  four  months  from  said  10th  day  oi  March,  a.  d.  1W8,  or  signify 
cause  to  the  contrary  thereof  to  this  court,  to  be  holden  dit  New 
Haven,  in  and  for  said  county,  on  the  11th  day  oi  March,  iS98. 

[(^Sigfuiture  of  clerk  as  in  Form  No.  ISdlJfS)^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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b.  To  Receive  and  Transport  Cars  in  Accordance  with  Interstate 

Commerce  Act. 

Form  No.  135 13. 

(Precedent  in  Petition  of  Morris,  2  Int.  Com.  Rep.  6i8.)' 

The   President  of  the  United  States  of  America  to  the  Delaware^ 
Lackawanna  and  Western  Railroad  Company,  Greeting: 

Whereas,  It  appears  to  us  in  our  Circuit  Court  in  and  for  the 
Northern  District  of  New  York,  by  the  sworn  petition  of  Nelson  Morris 
and  the  American  Live  Stock  Transportation  Company,  that  you  have 
lately  refused  to  receive  at  Buffalo,  in  the  State  of  New  York,  certain 
cattle  cars  of  petitioners,  loaded  with  live  cattle,  received  by  you 
from  connecting  lines  from  the  City  of  Chicago,  and  to  transport  said 
cars  and  cattle,  by  your  road  and  its  connecting  lines,  to  Philadelphia 
and  other  seaboard  cities,  and  that  you  continue  so  to  refuse;  and 
that  you  are  so  receiving  and  so  transporting  other  cattle  cars,  loaded 
with  live  cattle,  for  other  parties,  to  wit,  Schwartzchild  and  Sulzberger 
and  others,  at  a  certain  rate  which  petitioners  have  heretofore  paid 
to  you  and  are  now  offering  to  pay  to  you. 

And  Whereas,  such  refusal  on  your  part  appears  to  be  an  unlawful 
discrimination  and  unjust  preference  against  said  petitioners,  contrary 
to  the  Act  of  Congress  entitled  "An  Act  to  Regulate  Commerce," 
approved  February  4,  1887,  and  amendments  thereto,  as  in  said  peti- 
tion stated. 

Nevertheless  you,  the  said  Delaware,  Lackaiuanna  &•  Western  Rail- 
road Company,  have  unlawfully  refused,  as  above  stated,  to  so  receive 
and  to  so  transport  petitioners'  cars  and  live  cattle,  as  we  are  informed 
by  said  petitioners: 

Now,  therefore,  We,  being  willing  that  full  and  speedy  justice  be 
done  in  this  behalf  to  the  said  petitioners,  Nelson  Morris  and  the 
American  Live  Stock  Transportation  Company,  do  therefore  hereby 
command  you  that,  immediately  after  the  receipt  of  this  writ,  you, 
the  Delaware,  Lackawanna  cr'  Western  Railroad  Company,  do  receive 
at  Buffalo,  in  the  State  of  New  York,  the  said  petitioners'  Improved 
Palace  Stock  Cars,  loaded  with  live  stock  at  the  Union  Stock  Yards,  at 
the  City  of  Chicago,  that  have  been  transported  to  Buffalo,  and  to 
transport  said  cars,  loaded  with  live  stock,  over  your  line  of  road, 
and  its  connecting  lines  from  Buffalo  to  the  cities  of  Philadelphia, 
Jersey  City  or  Boston,  according  to  the  destination  of  each  train  of 
said  cars,  upon  the  same  and  as  favorable  terms  and  conditions  as 
are  given  by  you  for  like  traffic,  under  similar  conditions,  to  the  said 
firm  of  Schivarizchild  or*  Sulzberger  or  the  Lackaivanna  Live  Stock 
Express  Company,  or  to  any  other  shipper;  and  that  you  discontinue 
and  cease  from  giving  any  undue  or  unlawful  preference  or  advantage 
to  any  other  person  or  shipper  in  respect  to  similar  traffic  in  receiving 
and  transporting  cattle  cars  and  live  cattle; 

Or,  that  you  show  cause  to  the  contrary  thereof  before  our  said 
circuit  court,  at  a  special  term  thereof,  to  be  held  at  the  United  States 

1.  In  this  case,  the  return  to  the  writ         See,    generally,    supra,    note    i,    p. 
showing  sufficient  cause,  the  peremp-    902. 
tory  writ  was  denied. 
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Court  House  in  the  City  of  Utica,  at  10  a.  m.  on  the  30th  day  of  July^ 
A.  D.  i85P,  lest  complaint  shall  again  corae^to  us  by  your  default;  and 
in  what  manner  you  shall  have  executed  this  our  writ,  make  known  to 
our  said  circuit  court  to  be  held  at  the  time  and  place  aforesaid. 

Witness,  the  Honorable  Melville  M.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States  of  America,  at  the  City  of  Utica, 
this  11th  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine. 

(seal)  W.  S.  Doolittle,  Clerk. 

c.  To  Run  Cars  in  Accordance  with  Charter. 

Form  No.  135 14. 
(Conn.  Prac.  Act,  p.  118,  No.  191.)'  ■ 

Hartford  County, 
Superior  Court, 

January  Term,  i875. 
To  the  Hartford  and  New  Haven  Railroad  Company,  a  corporation  in- 
corporated by  the  State  of  Connecticut,  and  located  at  Hartford — 
Greeting: 

1.  Whereas  said  Hartford  and  New  Haven  Railroad  Company  was 
incorporated  by  the  General  Assembly,  in  \ZS3,  with  power  to  con- 
struct and  operate, ^and  for  the  purpose  of  constructing  and  operating, 
a  railroad  for  the  transportation  of  passengers  and  freight  from 
Hartford  to  the  navigable  waters  of  New  Haven  harbor,  at  some  point 
between  the  canal  basin  and  the  west  end  of  Tomlinsons  bridge; 

2.  And  whereas  the  road  was  soon  after  constructed  and  put  into 
operation  between  Hartford  2iX\d  the  waters  of  New  Haven  harbor,  at 
a  point  within  the  prescribed  limits; 

3.  And  whereas  the  road  connected  at  its  terminus  with  a  line  of 
steamboats  which  was  established  and  run,  under  a  charter  granted 
by  the  General  Assembly,  for  the  transportation  of  persons  and 
freight  from  said  railroad  to  the  city  of  New  York,  and  from  the 
latter  to  said  railroad; 

4.  And  whereas  said  railroad  and  line  of  steamboats  have  for  a 
long  time  constituted  a  direct  and  important  route  for  the  public 
travel,  greatly  accommodating  the  same,  and  necessary  to  the  public 
convenience; 

5.  And  whereas,  said  railroad  company  is  bound  by  the  terms  of  its 
charter  to  run  its  cars  and  transport  passengers  to  said  terminus,  to 
such  an  extent  as  to  afford  reasonable  accommodation  to  the  travel- 
ing public; 

6.  And  whereas  said  railroad  company  on  May  1st,  i879,  wholly 
discontinued  the  running  of  its  passenger  trains  to  said  terminus, 
although  often  requested  to  continue  them  by  persons  desirous  of 
being  transported  over  that  part  of  its  road,  and  ever  since  has 
refused  and  now  refuses  to  run  its  passenger  cars  over  that  part  of 
its  road;  as  by  the  application,  on  file,  of  fohn  Ren,  State's  Attorney 
for  Hartford  County,  it  is  understood: 

1.  See,  generally,  supra,  note  i,  p.  902. 
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Therefore,  that  due  and  speedy  justice  may  be  done  in  this  behalf, 
it  is  hereby  required  and  enjoined  of  you,  the  said  Hartford  and  New 
Haven  Railroad  Company\  that  on  or  before  the  second  Tuesday  of  Sep- 
tember, 1 879,  you  commence  and  continue  to  run  your  cars  over  that 
portion  of  your  road,  in  such  a  manner  as  shall  reasonably  accommo- 
date the  public  travel  and  conform  to  the  requirements  of  your  char- 
ter; or  signify  cause  to  the  contrary  thereof  to  this  Court,  to  be 
holden  at  Hartford,  in  and  for  said  county  of  Hartford,  on  the  second 
Tuesday  of  September,  i&79. 

By  order  of  Court.  Richard  Roe,  Clerk. 

5.  To  Owner  of  Grain  Elevator,  to  Receive  and  Store  Grain. 

Form  No.  i  3  5  ^  S  • 
(Precedent  in  Brass  v.  North  Dakota,  153  U.  S.  392.)' 

[State  of  North  Dakota,  \  In  District  Court, 

County  of  Ramsey.      \  Second  Judicial  District. 

The  State  of  North  Dakota  ex  relatione  ^ 

Louis  W.  Stoeser,  plaintiff,  I 

against  [ 

Norman  Brass,  respondent.  J^  J 

The  State  of  North  Dakota  to  Norman  Brass,  respondent: 

Whereas,  the  following  facts  have  been  made  to  appear  to  this 
court  by  the  verified  petition  of  the  above  named  relator,  to  wit: 
I.  That  he  is  the  relator  in  the  above-entitled  matter;  that  he  owns 
and  operates  a  farm  containing  oJfO  acres  in  the  vicinity  of  the  rail- 
road station  at  Grand  Harbor,  in  the  county  and  State  aforesaid,  and 
during  the  year  i?>91  has  raised  on  said  farm  about  JfiOO  bushels  of 
grain,  principally  wheat.  2.  That  the  relator  has  not  sufficient 
storage  capacity  on  his  farm  or  elsewhere  for  said  grain  so  raised  as 
aforesaid,  but  is  dependent  almost  wholly  upon  the  grain  elevators  and 
warehouses  in  the  vicinity  of  said  farm  for  storage  capacity.  3.  That 
fully  fifty  per  cent,  of  the  grain  raised  in  Ramsey  County,  North 
Dakota,  is  dependent  for  storage  capacity  upon  the  grain  elevators  and 
warehouses  at  the  various  towns,  villages,  and  railroad  stations  in  said 
Ramsey  County.  4.  That  the  respondent,  Norman  Brass,  is  now  and 
and  at  all  the  time  herein  stated  has  owned  and  operated  a  grain  ele- 
vator at  the  railroad  station  of  Grand  Harbor  aforesaid  for  the  pur- 
pose of  buying,  selling,  storing,  and  shipping  grain  for  profit.  5, 
That  the  relator  on  the  30lh  day  of  September,  iWl,  hauled  _/f/"/r-<r/^A/ 
bushels  of  wheat  to  the  grain  elevator  of  respondent,  Norman  Brass, 
at  Grand  Harbor  nioressi'id,  and  tendered  the  same  at  said  elevator 
of  Norman  Brass  for  storage,  and  requested  said  Norman  Brass  to 
receive,  elevate,  insure,  and  store  said  grain  for  t7venty  days,  and  at 
the  time  tendered  to  said  Brass  ttvo  cents  per  bushel  for  compensa- 
tion  for  receiving,   elevating,   insuring,   and  storing  said  grain  for 

1.  A  peremptory  writ  was  awarded         See,    generally,    supra,    note    l,    p. 
in    the  state  court  and   this  judgment    902. 

was  affirmed  by  the  United  States  su-        2.  The  matter  enclosed  by  [  ]  will  not 
preme  court.  be  found  in  the  reported  case. 
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twenty  days;  that  said  grain  when  so  tendered  as  aforesaid  was  dry 
and  in  a  suitable  condition  for  storage,  and  there  was  in  said  grain 
elevator  of  said  Brass  at  Grand  Harbor  aforesaid  at  said  time  storage 
capacity  for  over  twenty-five  thousand  bushels  of  grain  not  in  use  and 
wholly  unoccupied.  6.  That  said  Brass  then  and  there  refused  to 
receive  the  said  grain  for  the  purpose  aforesaid  and  wholly  refused 
to  store  said  grain  at  said  price.  7.  That  the  relator  endeavored  to 
secure  storage  for  said  grain  at  the  only  other  elevator  in  operation 
at  said  railroad  station  of  Grand Haibor  aforesaid,  but  said  elevator 
refused  to  receive  relator's  grain  upon  the  same  ground  as  respond- 
ent. 8.  That  the  relator  is  informed  and  believes  that  the  owners 
of  grain  elevators  and  warehouses  within  a  radius  of  fifty  miles  of 
Grand  Harbor  aforesaid  refuse  to  receive  grain  for  storage  at  said 
price:  Now,  therefore,  this  court,  in  order  that  justice  may  be  done 
in  this  behalf  to  him,  Louis  W.  Sioeser,  relator,  does  hereby  com- 
mand and  enjoin  you  that  immediately  upon  receipt  of  this  writ  you 
do  receive  from  relator,  while  your  storage  capacity  at  your  elevator 
herein  mentioned  is  sufficient  for  that  purpose,  all  grain  that  may  be 
tendered  you  by  the  relator  in  a  dry  and  suitable  condition  for 
storage  at  a  rate  of  compensation  not  exceeding  the  following 
schedule,  viz.,  for  receiving,  elevating,  insuring,  delivering,  and  twenty 
days'  storage,  two  cents  per  bushel;  storage  rates  after  the  first 
twenty  days,  one- half  cent  per  bushel  for  edich  fifteen  days  or  fraction 
thereof,  and  shall  not  exceed  five  cents  for  six  months,  or  that  you 
show  cause  to  the  contrary  before  this  court  at  the  court-house,  in 
the  city  of  Devil's  Lake,  -Ramsey  County,  North  Dakota,  on  the  5th 
day  of  October,  i891,  at  ten  o'clock  in  the  forenoon  of  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard;  and  how  you  have  executed 
this  writ  make  known  to  this  court  at  the  time  and  place  aforesaid, 
and  have  you  then  and  there  this  writ. 

[Witness  (^coneludi/ig  as  in  Form  No.  8882^.^- 

V.  RETURN  OR  ANSWER.^ 

1,  The  matter  enclosed  by  and  to  be  Minnesota.  —  Stat.  (1894),  §  5980. 
supplied  within  []  will  not  be  found  in  Montana. — Code  Civ.  Proc.  (1895),  § 
the  reported  case.  1965. 

2.  Bequisites  of  Return  or  Answer. —  Nebraska. — Comp.  Stat.  (1899),  §6249. 
For  statutes  of  the  various  states  relat-  Nevada.  —  Gen.  Stat.  (1885),  §  3473. 
ing  to  the  answer  or  return  see  as  New  Mexico. —  Comp.  Laws  (1897),  § 
follows,  to  wit:  2766. 

Arizona.  —  Rev.   Stat.   (1887),  §  2339  New  York. — Code  Civ.  Proc.  (1899), 

et  seq.  §§  2073,  2077. 

Arkansas. — Sand.  &  H.  Dig.  (1894),  North  Dakota.  —  Rev.    Codes    (1895), 

§4894..  §6114. 

California.  —  Code  Civ.  Proc   (1897),  Oklahoma.  — Stat.  (1893),  §  4601. 

§1089.  Oregon. — Hill's  Anno.   Laws  (1892), 

Colorado.  —  Mills'  Anno.  Code  (^1896),  §  598. 

§§310,  311.  South  Dakota.  —  Dak.    Comp.    Laws 

Idaho.  —  Rev.  Stat.  (1887).  ^  4981.  (1887),  §  5521. 

Kansas.  —  Gen.  Stat.    (1897),   c.    96,  TVww^-jj^^. —Code  (1896),  §  5334. 

§  112.  Utah.  —  Rev.  Stat.  (1898),  ^  3645. 

Louisiana.  —  Garland's     Rev.     Code  Washington.  —  Ballinger's     Anno. 

Prac.  (1894),  §  842.  Codes  &  Stat.  (1897),  §  5759. 
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1.  By  State  Officer. 


West  Virginia.  —  Code  (1891),  c.  109, 

Wyoming.  —  Rev.  Stat.  (1887),  §  3080. 

Must  Deny  or  Avoid.  —  The  return  to 
an  alternative  writ  must  deny  the  facts 
stated  or  state  other  facts  to  defeat  re- 
lator's claim.  People  z/.  Grand  County, 
6  Colo.  202;  Canova  v.  State,  18  Fla. 
512;  Springfield  v.  Hampden  County. 
10  Pick.  (Mass.)  59;  Commercial  Bank 
V.  Canal  Com'rs,  10  Wend.  (N.  Y.)  25; 
People  V.  Highway  Com'rs,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  89;  Gorgas  v. 
Blackburn,  14  Ohio  252;  State  v.  Lean, 
9  Wis.  279. 

Every  intendment  is  against  a  return 
which  does  not  answer  as  to  the  im- 
portant facts.  Chicago  Board  of  Trade 
V.  Nelson,  62  111.  App.  541. 

Every  material  allegation  of  the  peti- 
tion not  traversed  is  in  law  regarded  as 
admitted  by  defendant.  People  v. 
Crabb,  156  111.  155. 

Facts,  Not  Evidence,  must  be  Alleged.  — 
The  return  must  set  forth  the  facts  and 
not  merel)' the  evidence  of  them.  Com- 
mercial Bank  v.  Canal  Com'rs,  10 
Wend.  (N.  Y.)  25;  People  v.  American 
Institute,  2  N.  Y.  Leg.  Obs.  170. 

Facts  must  be  Alleged  7oith  Certainty. — 
The  answer  must  set  forth  the  facts 
with  such  distinctness,  precision  and 
certainty  as  to  enable  the  court  to  judge 
of  them  and  determine  whether  they 
form  an  excuse  or  justification  suf- 
ficient in  law.  Commissioners'  Ct.  v. 
Tarver,  21  Ala.  661;  Ex  p.  Candee,  48 
Ala.  386;  U.  S.  V.  Bayard,  5  Mackey 
(D.  C.)  428;  State  v.  Jacksonville,  22 
Fla.  21;  Polk  County  v.  Johnson,  21 
Fla.  577;  State  v.  Bloxham,  33  Fla. 
482;  People  V.  Ohio  Grove  Tp.  51  111. 
191;  People  V.  Horton,  46  111.  App. 
434;  Chicago  Board  of  Trade  v.  Nelson, 
62  III.  App.  541;  People  V.  New  York 
County,  18  How.  Pr.  (N.  Y.  Supreme 
Ci.)  152;  Com.  z/.  Allegheny  County,  32 
Pa.  St.  218;  Central  Dist.,  etc.,  Tel. 
Co.  V.  Com.,  114  Pa.  St.  592;  Com.  v. 
Hancock,  4  Leg.  Gaz.  (Pa.)  no;  Com. 
V.  Coxe,  I  Leg.  Chron.  (Pa.)  89;  Cullem 
V.  Latimer,  4  Tex.  329;  Fitzhugh  v. 
Custer,  4  Tex.  391. 

Allegations  of  a  return  or  answer  to  an 
alternative  writ  should  be  stated  posi- 
tively and  not  upon  information  and 
belief.  State  v.  Sumter  County,  22 
Fla.  i;  State  v.  Williams,  96  Mo.  13; 
State  V.  Trammel,  106  Mo.  510.  Contra, 
holding   that   denials   and   aflSrmative 


allegations  on  information  and  belief 
are  sufficient  in  the  return.  People  v. 
Alameda  County,  45  Cal.  395;  State  v. 
Cooley,  58  Minn.  514. 

An  answer  that  the  defendant  neither 
aflirms  nor  denies  certain  material  alle- 
gations of  the  petition,  or  calls  upon 
the  relator  for  proof,  is  insufficient  upon 
special  demurrer.  People  v.  Crabb, 
156  111.  155;  People  V.  Board  of  Assess- 
ors. 7  Hun  (N.  Y.)  228. 

Need  Not  be  Single.  —  The  return  may 
set  up  any  number  of  facts  constituting 
valid  reasons  for  not  doing  the  act 
enjoined.  Commissioners'  Ct.  v.  Tar- 
ver, 21  Ala.  661;  Ex  p.  Selma,  etc.,  R. 
Co.,  46  Ala.  230;  People  v.  Ulster 
County,  32  Barb.  (N.  Y.)473.  And  the 
return  may,  in  separate  paragraphs, 
set  up  a  general  denial  and  any  affirma- 
tive matter.  Boone  County  v.  State, 
61  Ind.  379. 

Signature.  —  A  return  signed  by  a 
reputable  attorney  of  the  court,  as  coun- 
sel for  respondent,  will  be  taken  as  re- 
spondent's return.  State  v.  Edwards, 
II  Mo.  App.  152. 

Verification.  —  The  return  is  not  re- 
quired to  be  verified  by  the  oath  of 
the  respondent.  Commissioners' Ct.  f.  • 
Tarver,  21  Ala.  661;  Parsel  v.  Barnes, 
25  Ark.  261.  State  v.  Morris,  103  Ind. 
161;  State  V.  Wickham,  65  Mo.  636; 
State  V.  Edwards,  11  Mo.  App.  152. 

Precedents.  —  For  other  forms  of  re- 
turns to  answers  see  the  following 
cases,  to  wit:  Oakland  Paving  Co.  v. 
Hilton,  69  Cal.  479;  American  Rapid 
Tel.  Co.  z/.  Connecticut  Telephone  Co., 
49  Conn.  352;  Wooley  v.  Watkins,  2 
Idaho,  555;  Christy  v.  Whitmore,  67 
Iowa  60;  Diligent  F.  Co.  v.  Com.,  75 
Pa.  St.  291;  Mussina  v.  Cavazos,  20 
How.  (U.  S.)  280. 

Order  Stxiking  Out  Part  of  Eetnm.  —  In 
State  z/.  McLin,  16  Fla.  17,  the  following 
order  is  set  out,  to  wit: 

"  And  now,  on  reading  and  filing  the 
certificate  of  the  respondents  under 
date  oi  January  7,  1877,  and  the  ad- 
ditional certificate  of  the  respondents 
filed  this  day,  and  the  relator  not  ob- 
jecting, it  is  considered  by  the  court 
that  the  said  respondents  have  sub- 
stantially complied  with  the  mandate 
of  this  court  in  this  behalf.  But,  be- 
cause the  respondents  have  incorpo- 
rated in  their  said  certificate  a  detailed 
statement  of  votes  cast  in  the  several 
counties  at  the  late  election,  which  said 
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a.  Auditor,  that  Office  for  Which  Relator  Seeks  Pay  has  been 

Abolished. 

Form  No.  i  35  i6. 

(Precedent  in  People  v.  Auditor  of  Public  Accounts,  2  111.  538.)' 
Benjamin  S.  Enloe  \  ^^^^  ^^  ^^^^  ^^^^^  ^^^  ^  ^^^  ^^ 


—,,     ^   J-.       X  n  LI-    A  J     C        Mandamus  should  not  issue 

The  Auditor  of  Fublic  Accounts. 

The  said  Auditor,  by  the  Attorney  General,  comes  and  shows  for 
cause  why  the  said  writ  of  mandamus  should  not  issue:  That  in  the 
year  of  our  Lord  i855,  Jacob  C.  Bruner  was  appointed  by  the  Gover- 
nor of  the  State  of  Illinois  to  supply  the  vacancy  occasioned  by  the 
resignation  of  Stinson  H.  Anderson,  Warden  of  the  Penitentiary  of 
said  State,  and  in  accordance  with  the  tenor  of  such  appointment, 
continued  to  hold  such  office  until  the  6th  day  of  March,  iS37,  at 
which  time  the  said  Benjamin  S.  Enloe  entered  upon  the  duties  of  said 
office;  that  from  Xht.  jirst  ddiy  ci  January,  in  the  year  of  our  Lord 
iS37,  to  the  6th  day  of  March,  iS37,  the  said  Jacob  C.  Bruner  was 
entitled  to,  and  drew  from  the  Treasury  of  the  said  State  of  Illinois, 
the  sum  of  one  hundred  and  forty-jive  dollars  and  twenty-one  cents,  said 
sum  being  a  part  of  the  sixteen  hundred  dollars  appropriated  by  the 
legislature  for  the  salary  of  the  Warden  of  the  Penitentiary,  for  the 
years  i2>S7  and  i2)28,  and  which  is  claimed  by  the  applicant  here. 

And  the  said  Auditor,  for  further  cause,  shows  to  the  Court  here 
that  the  said  Enloe  was  a  member  of  the  10th  General  Assembly  of 
the  State  of  Illinois,  at  which  he  was  elected  to  the  office  of  Warden 
of  the  Penitentiary,  and  at  which,  by  the  terms  of  the  appropriation 
before  referred  to,  the  salary  attached  to  the  office  of  Warden  of  the 
Penitentiary  was  raised  from  the  sum  of  '^600  per  annum  to  the  sum 
of  ^00  per  annum,  and  that  the  said  Enloe  continued  to  sit  as  a 
member  of  the  10th  General  Assembly,  as  aforesaid,  to  the  end  of  the 
session  thereof. 

And  the  said  Auditor  further  shows,  that  on  the  21st  day  of  July, 
in  the  year  i857,  the  legislature  of  the  State  of  Illinois  abolished  the 
said  office  of  Warden  of  the  Penitentiary  aforesaid;  which  office  the 
said  Benjamin  S.  Enloe  then  claimed  to  hold.  By  which  act  the  said 
Enloe  is  entitled  to  no  compensation  more  than,  nor  as  much  as,  he 
has  received,  being  the  sum  of  %362.18,  the  salary  attached  to  said 
office,  by  the  said  10th  General  Assembly,  from  the  said  6th  day  of 
March,  jS37,  to  the  said  21st  day  of  July,  iSS7. 

George  W.  Olney,  Atty.  General. 

detailed  statement  was  not  required  by  same  is  hereby  quashed  and  struck  out, 
the  order  of  this  court,  and  with  which  leaving  and  saving  the  rest  and  residue 
this  court  in  this  proceeding  has  no  of  said  response  to  stand  as  a  sub- 
concern,  and  in  the  making  and  in-  stantial  compliance  with  the  require- 
corporating  such  statement  in  their  said  ments  of  the  law  as  to  the  matter  before 
certificate    the    said    respondents    have  this  court. 

unnecessarily  encumbered  the  records         It  is  further  considered  and  adjmlged 

of   this    court    with    matter   not    perti-  that  the  respondents,  Samuel B.  McLin 

nent  or  material,  it  is  therefore  ordered  and  Clayton  A.  Cowgill,  pay  the  costs  of 

by  the  court,  of  its  own  motion,  that  this  proceeding." 

all  such  detailed  statement  be  and  the         1.  On  demurrer  to  this  answer  it  was 
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b.  Board  of  Equalization,  that  Statutory  Limit  of  Tax  has  been 

Beached. 

Form  No.  i  3  5  1 7 . 
(Precedent  in  People  v.  State  Board  of  Equalization,  20  Colo.  224.)* 
[(  Title  of  court  and  cause  as  in  Form  No.  13523.  )]2 
Now  come  the  above  named  defendants,  and  for  their  return  and 
answer  to  the  alternative  writ  and  petition  herein  say: 

That  it  is  not  true  that  the  defendants  refuse  to  make  or  transmit 
the  said  special  levy  in  behalf  of  the  said  university  for  the  year 
1894  because  they  do  not  consider  that  the  said  university  was  in  ab- 
solute need  or  in  any  need  of  said  extra  funds,  but  because  the  said 
board,  at  the  said  September  meeting,  of  the  year  i89-4,  had,  by 
making  other  levies  required  by  law  which  have  a  constitutional  and 
statutory  preference  and  priority  over  said  special  tax,  already  made 
levies  aggregating /<?«r  mills  on  the  dollar  of  the  taxable  property  of 
the  state,  before  they  reached  the  levy  provided  by  the  act  of  i85<?, 
mentioned  in  plaintiff's  writ  and  petition;  that  the  levies  so  made,  as 
aforesaid,  are  as  follows,  viz: 

For  General  Revenue 2  9-30  mills 

Interest  on  Capitol  Building  Bonds ^-30    " 

Mute  and  Blind  Asylum 1-6      " 

University 1-5      ** 

Agricultural  College 1-6      " 

School  of  Mines 1-6      " 

Insane  Asylum 1-5      *' 

Capitol  Building  Fund 1-2      " 

Stock  Inspection 1-30    " 

Normal  School 4-30    ' ' 

Total 4  mills. 

Defendants  further  say  that  the  said  levy  of  t7vo  and  nine-thirtieths 
mills  for  general  revenue  is  necessary  for  the  payment  of  the  ordi- 
nary expenses  of  the  executive,  judicial  and  legislative  departments 
of  the  state  government  for  the  fiscal  year  a.  d.  i8i>^and  legislative 
appropriations,  payable  out  of  the 'general  revenue  of  said  fiscal  year, 
having  a  preference  and  priority  in  law  to  said  special  university  tax; 
that  the  other  said  levies,  except  that  of  the  capitol  building  bond 
sinking  fund,  as  made  by  said  board,  are  based  upon  statutory  con- 
tinuing appropriations,  and  constitute  a  fixed  tax  required  by  law  to 
be  annually  levied  by  said  board,  said  appropriations  having  been 
made  by  the  general  assembly  of  Colorado  prior  to  the  enactment  of 
said  special  university  tax;  that  the  levy  for  said  capitol  building 
fund  is  made  in  pursuance  of  a  law  passed  by  said  general  assembly 
long  before  the  enactment  of  said  special  university  tax,  and  for  the 
purpose  of  liquidating  an  existing  obligation  of  the  state. 

held  that  the  motion  for  a  writ  of  man-  For  the  petition  in  this  case  seej«/ra, 
damus  be  denied.  Form  No.  13441. 

See,  generally,  supra,  note  2,  p.  932.         See,  generally,  supra,  note  2,  p.  932. 

1.  In  this  case  a  peremptory  writ  was  2.  The  matter  to  be  supplied  within 
denied  and  the  proceeding  dismissed.     []  will  not  be  found  in  the  reported  case. 
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Defendants  further  say  that  the  aggregate  of  the  levies  so  made,  as 
hereinbefore  alleged,  amount  to/<i'//r  millsonall  the  taxable  property 
of  the  state,  and  that  they  are  prevented  by  an  inhibition  of  the  state 
constitution  from  levying  a  greater  sum  than  sdad/our  mills. 

Defendants  answering  further  allege  that  the  payment  of  said 
statutory  appropriations  for  the  fiscal  year  a.  d.  i854,  out  of  and  from 
the  general  revenue  of  said  year,  will  exhaust  said  revenue. 

Wherefore  defendants  pray  that  said  alternative  writ  may  be  dis- 
charged, and  for  costs. 

[(^Signaiure  and  verification  as  in  Form  No.  13528.  yy- 


c  District  Judge,  that  Statement  of  Facts  was  Not  Approved  Because 
New  Trial  had  been  Granted. 

Form  No.  i  3  5  i  8 . 

(Precedent  in  Garza  v.  Baker,  58  Tex.  484.)' 

To  the  Honorable  the  Supreme  Court  of  the  State  of  Texas: 

The  district  judge  of  the  iiventy-second  iwdioiaX  district  of  the  state 
of  Texas,  for  return  to  the  alternative  writ  of  mandamus  heretofore 
issued  by  said  court  against  him  on  application  made  by  the  Bakers, 
says  there  was  a  case  tried  in  the  district  court  of  the  county  of  Bexar, 
wherein  one  GarzavfdiS  plaintiff  and  the  said^^^^r^  were  the  defend- 
ants, and  said  cause  was  tried  at  the  December  term  of  said  court, 
which  December  term  is  still  in  session. 

This  respondent  further  says,  that  the  verdict  of  the  jury  was  in 
favor  of  the  plaintiff,  and  that  afterwards  plaintiff  on  motion  sought 
to  set  aside  a  portion  of  said  verdict  and  have  a  new  trial  on  the 
question  of  damage;  that  said  motion  was  refused,  whereupon  both 
plaintiff  and  defendants  gave  notice  of  appeal. 

This  respondent  further  says,  that  afterwards  the  plaintiff  had 
leave  to  withdraw  his  notice  of  appeal.  He  then  made  a  motion  for 
a  new  trial,  which  was  granted. 

This  respondent  further  says,  that  several  days  after  a  new  trial 
of  said  cause  was  granted,  a  paper  purporting  to  be  a  statement  of 
facts  in  said  cause  was  presented  on  the  part  of  the  defendants  to  this 
respondent  for  his  approval;  said  paper  was  neither  read  or  approved 
by  this  respondent,  for  the  reason  that  this  verdict  had  been  set 
aside. 

This  respondent  further  says,  that  although  said  cause  of  Garza  v. 
Bakers  was  tried  by  a  jury,  no  motion  for  a  new  trial  was  ever  made 
by  the  defendants. 

Wherefore  this  respondent  prays  that  the  honorable  court  will 
make  such  order  in  the  premises  as  shall  be  required  by  the  law,  and 
that  this  respondent  may  be  hence  dismissed. 

G.  H.  Noonan,  Respondent. 

1.  The  matter  to  be  supplied  within         2.  In  this  case  the  application   for  a 
[  ]  will  not  be  found  in  the  reported     mandamus  was  denied, 
case.  See,  generally,  supra,  note  2,  p.  932. 
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2.  By  County  Officer. 

a.  Board  of  Commissioners  or  Supervisors. 

(1)  That  Election  was  Void  at  Which  Issue  of  Railroad  Aid 
Bonds  was  Authorized. 

Form  No.  135x9. 
(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Chase  County,  43  Kan.  761.)' 

[(ZiV/^  of  court  and  cause  as  in  Form  No.  5911. y^ 

The  defendants,  William  Harris,  C.  S.  Ford,  and  IV.  H.  Holsinger, 
as  the  board  of  county  commissioners  of  the  county  of  Chase,  state  of 
Kansas,  and  J.  S.  Stanley,  county  clerk  of  said  county,  for  amended 
answer  to  the  alternative  writ  of  mandamus  issued  herein  and  returned 
herewith,  say:  * 

1.  These  defendants  deny  every  allegation  contained  in  said  writ 
that  is  not  hereinafter  expressly  admitted  to  be  true. 

2.  These  defendants  admit  that  the  plaintiff,  the  Chicago,  Kansas 
&*  Western  Railroad  Company,  is  a  railroad  corporation  created  and 
organized  under  the  laws  of  the  state  of  Kansas,  for  the  purpose  of 
constructing,  among  other  things,  a  line  of  railroad  through  the  county 
of  Chase,  in  the  state  of  Kansas,  and  which  these  defendants  aver  is 
the  line  of  railroad  hereinafter  mentioned. 

3.  These  defendants  further  state,  that  on  the  12th  day  of  October, 
1S86,  there  was  presented  to  the  board  of  county  commissioners  of 
Chase  county  a  petition,  requesting  said  board  to  submit  to  the 
qualified  electors  of  said  county  a  proposition  to  vote  aid  to  the 
plaintiff,  a  copy  of  which  petition,  omitting  the  names  pretended  to 
be  signed  thereto,  is  hereto  attached,  marked  "Exhibit  A,"  and  is 
referred  to  and  made  a  part  of  this  amended  answer;  but  these 
defendants  aver  and  charge  the  fact  to  be  that  said  petition  was  not 
signed  by  at  least  ttvo- fifths  of  the  resident  tax-payers  of  Chase co^xnX.y', 
that  the  said  petition  was  not  the  petition  of  at  least  two-fifths  of  the 
resident  tax-payers  of  said  Chase  county,  nor  did  two- fifths  of  the 
resident  tax-payers  of  said  county  give  authority  for  their  signatures 
to  be  signed  thereto;  that  at  the  time  of  the  presentation  of  said 
petition  there  were  then  at  least  two  thousand  resident  tax-payers  in 
said  county  of  Chase,  and  that  said  petition  did  not  contain  the  names 
of  more  than /Icwr  hundred  resident  tax-payers  of  said  county;  and 
these  defendants  further  aver,  and  charge  the  same  to  be  true,  that  by 
reason  of  said  petition  not  being  the  petition  or  not  containing  the 
names  of  two-fifths  of  the  resident  tax-payers  of  said  county,  the 
said  petition  was  illegal  and  void,  and  it  conferred  and  gave  to 
the  said  board  of  county  commissioners  of  Chase  county  no  jurisdic- 
tion, authority,  power  or  right  to  call  the  special  election  hereinafter 
alleged,  and  that  said  special  election  so  held,  and  all  acts  of  said 
board  based  thereon,  were  and  are,  by  reason  thereof,  illegal  and  void. 

4.  That  the  said  board  of  county  commissioners  of  Chase  county, 

1.  A  motion  to  quash  the  third  para-  2.  The  matter  to  be  supplied  within 
graph  of  this  return  was  overruled.  [  ]  will  not  be  found  in  the  reported 

See,  generally,  supra,  note  2,  p.  932.     case. 
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on  the  date  aforesaid,  by  its  determination  and  finding,  declared  that 
it  did  contain  and  was  the  petition  of  two-fifths  of  the  resident  tax- 
payers of  said  county,  and  did  thereupon  order  a  special  election  to 
be  held  at  the  various  voting-places  in  said  county  of  Chase,  on  Novem- 
ber 16,  i886,  at  which  said  election  said  proposition  was  to  be  submitted 
for  adoption  or  rejection. 

5.  That  notice  was  given  of  said  election,  and  on  the  day  last  afore- 
said the  said  election  was  held  in  the  various  voting  precincts  of  said 
Chase  county. 

b.  That  afterward,  on  the  19th  day  of  November,  1886,  the  said 
board  of  county  commissioners  of  Chase  county  canvassed  the 
returns  of  said  election,  and  declared  that  the  said  proposition  had 
been  carried  by  a  majority  of  155  votes,  and  directed  the  county 
clerk  of  said  county  to  make  subscription  in  the  name  of  the 
county  of  Chase,  in  the  sum  of  eighty  thousand  dollars  {$80,000),  to  the 
capital  stock  of  the  plaintiff,  according  to  and  upon  the  terms 
embraced  in  said  proposition. 

7.  That  immediately  afterward,  and  without  interval,  on  the  date 
last  aforesaid,  the  county  clerk,  on  the  request  and  suggestion  of  the 
plaintiff,  made  such  subscription. 

8.  These  defendants  further  state,  that  after  the  subscription  of 
said  stock,  and  continuously  thereafter,  until  and  long  after  the  4^h 
day  oi  July,  iS87,  neither  the  plaintiff  nor  any  of  its  representatives, 
officers  or  agents  ever  appeared  before  said  board  of  county  commis- 
sioners, or  otherwise  gave  the  said  board  or  anyone  else  in  authority 
for  said  board,  any  notice  or  information  that  it  had  accepted  said 
subscription,  and  would  build,  or  proceed  to  build,  or  was  proceeding 
to  build,  said  road  on  the  faith  of  said  subscription;  and  these 
defendants  further  aver,  that  at  no  time  prior  to  or  on  said  date  did 
the  plainti.i  accept  said  proposition,  or  authorize  any  of  its  officers 
so  to  do. 

9.  These  defendants  further  state,  that  the  plaintiff  ought  not  to 
have  or  further  maintain  this  action,  for  the  reason  that  no  demand 
has  at  any  time  ever  been  made  of  or  on  the  defendants,  the  board 
of  county  commissioners,  the  said  county  of  Chase,  for  said  bonds  or 
any  of  them,  by  the  plaintiff  or  any  one  for  it  or  in  its  behalf. 

10.  These  defendants  further  state,  that  the  plaintiff  ought  not  to 
have  or  further  maintain  this  action,  for  the  further  reason  that  no 
delivery  of  the  said  shares  of  the  capital  stock  of  the  plaintiff  was 
ever  made  to  the  treasurer  of.  said  county,  nor  to  anyone  else  on 
behalf  of  and  for  the  said  county  of  Chase,  and  no  tender  of  said 
shares  of  stock  was  ever  made  to  said  treasurer  or  any  of  these 
defendants,  as  was  required  by  the  terms  of  said  proposition,  before 
it  was  entitled  to  have  or  receive  said  bonds,  or  sue  for  the  same. 

11.  These  defendants  further  state,  that  the  plaintiff  did  not  accept 
said  subscription  of  stock,  that  it  did  not  build  its  railroad  on  the 
faith  of  such  subscription,  and  that  it  did  not  comply  with  and  per- 
form the  terms  and  conditions  to  be  performed  by  it  in  said  proposi- 
tion; that  it  did  not  build,  complete  and  have  in  operation  its  line  of 
railroad  from  connection  with  the  £//tnor  extension  of  that  company, 
to  the  north  line  of  Chase  county,  on  or  before  the  1st  day  oi  June, 
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i8^7;  that  it  did  not  build  its  said  railroad  of  standard  gauge,  complet- 
ing the  same  and  have  the  same  in  operation  by  lease  or  otherwise 
from  a  connection  with  the  ^///«<?r  extension  of  the  said  Chicago^  Kan- 
sas CT"  JVestern  Railroad  Company^  at  any  favorable  or  other  point  in 
the  valley  of  the  south  fork  of  the  Cottonwood  v'wqx,  in  the  county  of 
Chase,  in  the  state  of  Kansas,  to  the  north  line  of  Chase  county,  via 
Diamond  creek  valley,  in  Chase  county,  by  the  1st  day  oi  June,  iS87, 
nor  by  or  at  any  other  time;  and  that  it  had  wholly  failed  and  neg- 
lected to  build,  complete  or  operate  any  portion  of  its  grade,  bridges, 
road-bed  or  telegraph  line,  or  procure  any  right-of-way  therefor  for 
about  three  miles  of  its  route  from  about  Strong  City,  to  £vans, by  the 
1st  day  oi  June,  i887,  and  for  many  months  thereafter;  and  that  it 
did  not  establish  and  maintain  a  division  terminus  with  division' 
facilities  as  was  or  might  be  necessary  for  the  operation  of  its  rail- 
road between  the  city  of  Strong  City,  and  Cottonwood  Falls,  Chase 
county,  Kansas,  by  the  1st  day  oi  June,  i8(97,'as  it  was  required  to  do 
by  the  terms  of  said  proposition;  and  that  it  was  not  delayed  or 
hindered  in  the  construction  of  the  said  line  of  railroad  |by  labor 
strikes,  legal  proceedings,  or  extraordinary  action  of  the  elements. 

These  defendants  further  say,  that  by  reason  of  the  facts  herein- 
before alleged,  they  should  be  dismissed  with  their  reasonable  costs. 

\(^Signature  as  in  Form  No.  5917.^)^ 

(2)  That  No  Funds  Exist  ^  with  Which  to  Undertake 
Improvements. 

1.  The  matter  to  be  supplied  within  action  could  be  paid  had  been  col- 
[  ]  will  not  be  found  in  the  reported  lected,  or  that  suflicient  time  had 
case.  elapsed  to  enable  such  funds  to  be  col- 

2.  That  No  Funds  Exist  with  which  to  lected  in  the  mode  provided  by  the  laws 
Pay  Warrants. —  In  Stryker  v.  Grand  of  the  state  of  Cb^rac/i?,  or  that  the  de- 
County,  77  Fed.  Rep.  567,  the  answer,  fendant  had  in  any  way  failed,  neg- 
omiiting  the  preliminary  parts,  which  lected,  or  refused  to  apply  any  means 
contained  admissions  of  many  facts,  provided  by  law  for  the  collection  of 
stated  in  the  petition,  was  as  follows,  such  funds  or  the  payment  of  such 
to  wit:  warrants. 

"  Defendant  denies  that  the  judg-  Defendant  denies  that  the  said  war- 
ment  recited  in  said  petition  is  now,  or  rants  referred  to  in  the  petition,  and 
ever  was,  a  valid  and  subsisting'judg-  upon  which  the  judgment  sought  to  be 
ment  against  the  defendant,  and  avers  enforced  in  this  action  was  obtained,  or 
the  fact  to  be  that  no  right  of  action  any  of  them,  represented  or  were  issued 
had,  at  the  commencement  of  the  said  for  valid  debts  and  obligations  of  the 
suit  in  which  said  judgment  was  ob-  said  county  of  G^rfl««/,  as  amounts  justly 
tained,  or  at  any  time  prior  or  subse-  due  or  owing  by  said  county  to  the 
quent  to  or  at  the  time  said  judgment  several  persons  or  officers  mentioned  in 
was  obtained,  accrued  to  the  petitioner  said  complaint,  or  any  of  them,  for 
herein,  or  to  any  person  whomsoever,  services  or  otherwise;  and  avers  the 
upon  the  warrants  upon  which  said  ac-  fart  to  be  that  the  said  services  of  the 
tion  was  predicated  and  said  judgment  said  officers  and  persons,  and  of  each 
obtained;  and  further  avers  that  in  the  and  every  of  them,  were  rendered  and 
complaint  in  the  original  action  it  was  performed  with  the  understanding  and 
not  alleged,  nor  did  it  appear  there-  agreement  that,  after  their  respective 
from,  nor  was  it  in  fact  shovvn  or  made  accounts  therefor  had  been  audited  and 
to  appear,  that  the  funds  out  of  which  allowed,  they,  and  each  and  every  of 
the  warrants  therein  set  forth  as  the  them,  would  accept  in  payment  there- 
foundation   of   the   plaintiff's  cause  of  for  the  said  warrants,  corresponding  in 
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amount,  respectively,  to  the  several 
amounts  so  audited  and  allowed,  and 
that  each  and  every  of  the  said  holders 
of  said  warrants  accepted  the  same  in 
payment  of  their  said  respective  de- 
mands, with  full  knowledge,  and  under 
the  agreement,  that  the  said  warrants 
would  be  paid  only  in  the  order  of 
their  registration,  and  not  until  the 
money  could  be  raised  through  such 
means  as  had  been  or  might  thereafter 
be  provided  by  law  for  the  collection  of 
revenues;  and  the  said  holders,  and 
each  and  every  of  them,  well  knew,  and 
accepted  in  payment  of  their  sever- 
al demands  the  said  warrants  or  or- 
ders, respectively,  with  the  knowledge, 
that  at  the  time  of  the  presentation 
thereof  there  was  no  money  in  the 
treasury  of  said  county  out  of  which 
the  same  could  be  paid,  and  that  there 
were  a  large  number  of  warrants  or  or- 
ders theretofore  issued  and  registered 
which  were  entitled  to  precedence  of 
payment  before  the  said  warrants  or 
orders  by  them  respectively  accepted 
and  presented  could  be  paid;  and  the 
said  holders  then  and  there  well  under- 
stood and  knew  that  the  whole  duty 
and  power  of  the  defendant,  the  said 
board  of  county  commissioners,  in  the 
premises,  was  to  levy  such  taxes  as 
they  might  by  law  be  authorized  to 
levy,  and  to  that  extent  provide  for  the 
collection  of  funds  for  the  payment  of 
said  warrants  or  orders  in  the  order  of 
their  registration,  as  well  as  for  the 
payment  of  the  current  expenses  of  the 
said  county. 

And  this  defendant  avers  that  it  has 
not  at  any  time,  or  to  any  extent,  or 
in  any  particular  or  respect,  neglected, 
failed,  or  refused  to  faithfully  perform 
and  fulfill  the  duty  so  imposed  upon 
it,  but,  on  the  contrary,  has,  in  every 
year,  levied  the  highest  rate  of  taxa- 
tion which  it  was  by  law  authorized 
and  empowered  to  levy  for  such  pur- 
poses. 

Defendant  denies  that  the  said  war- 
rants or  orders,  or  any  of  them,  con- 
stituted a  part  of  the  general  expenses 
of  said  county,  but  avers  that  the  said 
warrants  constituted  a  part  of  the  gen- 
eral indebtedness  of  said  county,  to  be 
paid  as  might  be  provided  by  law  for 
the  payment  of  such  outstanding  or 
floating  indebtedness. 

Defendant  denies  that  under  and  by 
virtue  of  the  laws  of  Colorado  the  said 
judgment  in  favor  of  the  petitioner  can 
only  be  paid,  or  be  paid  at  all,  by  the  levy 


of  a  special  tax,  and  avers  that  under 
said  laws  it  is  not  the  duty  of  the 
defendant,  nor  has  it  the  power  or 
authority,  to  levy  any  such  special 
tax,  or  in  any  way  or  by  any  means 
give  preference  to  the  said  judgment 
creditor,  and  the  holder  of  said  war- 
rants upon  which  said  judgment  was 
obtained,  by  the  payment  thereof  be- 
fore warrants  or  orders  previously 
registered  have  been  called  in  or  can- 
celled, or  by  an)'  payment  otherwise 
than  in  the  order  of  the  registration  of 
such  warrants  or  orders. 

Defendant  avers  that  the  said  judg- 
ment has  not  at  any  time,  by  the  peti- 
tioner or  any  person,  been  submitted 
to  it  for  audit  or  allowance,  and  that 
no  demand  for  the  issue  of  a  warrant 
in  payment  thereof  has  ever  been 
made;  that  the  defendant  has  not  de- 
termined, and  has  not  been  called 
upon  to  determine,  as  to  whether  or  not 
it  may  lawfully  issue  a  warrant  in  pay- 
ment of  said  judgment,  but  defendant 
denies  that  either  said  judgment  or 
any  warrant  which  may  be  issued  in 
payment  thereof  is  payable  out  of  the 
ordinary  county  fund  of  said  county 
of  Grand,  and  avers  that  said  judg- 
ment or  warrant,  like  the  warrants 
upon  which  said  judgment  was  ob- 
tained, is  payable  only  out  of  the  fund 
provided  by  law  for  the  payment  of 
the  outstanding  or  floating  indebted- 
ness of  said  county. 

Defendantadmits  thatthesaid  county 
of  Grand  is  insolvent,  and  that  there 
are  no  moneys  in  the  treasury  of  said 
county  with  which  to  pay  said  judg- 
ment, and  admits  that  other  warrants 
have  already  been  issued  against  and 
in  anticipation  of  the  collection  of 
taxes  already  levied;  but  defendant 
denies  that  it  is  absolutely  or  at  all 
inhibited  or  prevented  from  drawing 
or  issuing  a  warrant  in  payment  of 
said  judgment,  and  avers  that  it  has 
power  and  authority,  upon  the  satis- 
faction of  said  judgment  and  the  sur- 
render and  cancellation  of  the  warrants 
on  which  it  is  based,  to  draw  and  issue 
in  payment  thereof  a  warrant  on  the 
redemption  funds  for  'Ordinary  County 
Revenue  Fund  Warrants,'  which  said 
warrant,  when  so  drawn  and  issued, 
will  be  entitled  to  registration,  and 
payment  in  the  order  of  its  registra- 
tion, as  provided  by  law.  And  de- 
fendant avers  that  the  issue  of  such  a 
warrant  or  the  payment  in  their  proper 
order  out  of  s.iid   'Redemption  Fund,' 
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as  it  shall  be  collected,  of  the  warrants 
upon  which  said  judgment  was  ob- 
tained, are  the  only  proper  and  legal 
and  just  methods  provided  by  law  for 
the  paymeat  or  satisfaction  of  such 
judgment. 

Defendant  denies  that  it  has,  or  ever 
had,  the  power  or  authority,  or  that  it 
ever  was  or  became  the  duty  of  de- 
fendant to  levy  or  cause  to  be  levied 
or  assessed  any  special  tax  for  the 
payment  of  said  judgment,  or  any 
part  thereof,  or  any  tax  other  than  the 
tax  provided  by  law  for  the  payment 
and  redemption  of  outstanding  war- 
rants and  other  floating  indebtedness; 
the  defendant  avers  that  from  year  to 
year  it  has  annually  levied  such  tax 
to  the  extreme  limit  authorized  by 
law,  and  the  funds  thereby  collected 
have  been  exclusively  appropriated  to 
the  payment  of  such  outstanding  war- 
rants and  indebtedness,  in  the  manner 
pointed  out  by  statute. 

Defendant  denies  that  the  petitioner 
at  any  time  requested  defendant  to 
pay  or  discharge  the  said  judgment, 
or  to  take  any  steps  (except  as  herein- 
after set  forth)  to  pay  or  discharge  the 
same,  in  compliance  with  the  pro- 
visions of  the  statutes  of  Colorado  or 
otherwise,  or  to  provide  (except  as 
hereinafter  set  forth)  for  the  payment 
or  settlement  of  said  judgment,  or  any 
part  thereof. 

Defendant  avers  that  on  theyf/M  day 
of  December,  A.  D.  i89j>,  after  the  an- 
nual appropriation  resolution  for  the 
year  189^  and  the  annual  levy  of  taxes 
for  the  year  189^  had  been  made,  and 
after  the  last  meeting  of  the  defendant 
for  the  year  189J'  had  been  held,  the 
petitioner,  by  his  attorneys,  addressed, 
by  mail,  to  the  defendant,  in  the  care 
of  its  clerk,  a  peremptory  demand  that 
it  levy  or  cause  to  be  levied  a  special 
tax  on  the  taxable  property  of  said 
county  for  the  purpose  of  paying  and 
discharging  said  judgment,  which  said 
demand  was  laid  before  the  defendant 
at  its  first  meeting  after  the  receipt 
thereof,  to  wit,  on  ihe  ^rst  Monday  in 
January,  189^,  when,  under  the  laws  of 
Colorado,  it  was  beyond  the  power  and 
authority  of  the  defendant  to  increase 
or  change  the  levy  of  taxes  for  that 
year. 

Defendant  further  says  that,  although, 
prior  to  July  7,  iSgj,  power  and  authori- 
ty was  conferred  upon  it  by  law  to  pay 
judgments  by  the  issue  of  interest- 
bearing  bonds  in  satisfaction  thereof. 


and  though  it  hath  always  been  the 
law  that  judgments  might  be  paid  by 
warrants,  and  though  all  demands  and 
claims  against  said  county  must,  by 
law.  be  presented  to  the  defendant  for 
audit  and  allowance  before  the  same 
can  be  paid,  yet  the  petitioner  has 
never  presented  said  judgment  for  al- 
lowance, hath  never  expressed  or  inti- 
mated his  willingness  or  desire  to  accept 
bonds  in  satisfaction  thereof,  hath  never 
requested  that  a  warrant  issue  there- 
for, and  hath  never,  at  any  other  time 
than  that  above  recited,  made  any  re- 
quest or  demand  of  the  defendant  con- 
cerning said  judgment,  and  then  only 
the  peremptory  demand  above  set 
forth. 

Defendant  further  avers  that  in  on^ 
week  after  the  date  of  said  demand, 
and  in  less  than  one  week  after  the 
same  was  received  by  the  clerk  to 
whom  it  was  addressed,  and  before  it 
was  possible  for  petitioner  to  know 
whether  or  not  any  action  had  or  would 
be  taken  in  reference  thereto,  the  peti- 
tioner instituted  this  action;  and  before 
it  was  possible  for  defendant  to  have 
complied  with  said  demand,  if  it  had 
been  willing  so  to  do,  yet,  because  of 
its  failure  so  to  do,  procured  the  alter- 
native writ  of  mandamus  issued  herein. 
And  defendant  avers  that  at  the  time 
of  the  institution  of  this  action  no  right 
of  action  had  accrued  to  petitioner  upon 
said  judgment  to  have,  claim,  or  de- 
mand the  relief  prayed  for  herein  or 
any  relief. 

Defendant  denies  that  it  has  at  any 
time  been,  or  is  now,  neglectful  of  its 
obligation  to  the  petitioner,  or  to  any 
creditor  of  said  county  of  Grand,  or  to 
any  person;  denies  that  the  failure  to 
pay  said  judgment  arose  from  any  in- 
tention or  design  to  deprive  the  peti- 
tioner of  any  moneys  to  which  he 
might  be  entitled,  or  is  due  to  any 
neglect  on  the  part  of  the  defendant; 
and  alleges  that  the  defendant  has  at 
all  times  levied  all  the  taxes  it  was  by 
law  authorized  to  levy  for  the  payment 
of  the  indebtedness  of  said  county  in 
the  manner  provided  by  law,  and  that 
it  is  now,  and  always  has  been,  willing 
to  levy  any  lawful  tax  which  may  be 
authorized  (due  regard  being  had  so 
far  as  the  same  is  intrusted  to  the  dis- 
cretion of  the  defendant,  as  well  as  to 
the  interests  of  taxpayers  and  citizens 
of  said  county,  as  to  the  rights  of 
creditors). 

Further  answering,    this    defendant 
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alleges  that  there  are  now  pending  in 
several  courts,  to  wit,  in  this  court,  in 
the  district  court  in  and  for  the  county 
of  Clear  Creek,  in  the  state  of  Colorado, 
in  the  court  of  appeals  of  the  said  state 
of  Colorado,  and  in  the  district  court  in 
and  for  the  county  of  Arapahoe,  in  said 
state  of  Colorado,  four  several  actions 
in  addition  to  this  action,  of  the  same 
nature,  seeking  the  same  relief,  founded 
upon  similar  judgments,  obtained  on 
similar  warrants  or  orders,  and  differ- 
ent from  this  and  from  each  other  only 
as  to  the  amounts  and  the  parties  plain- 
tiff; that  there  are  also  pending  in  the 
supreme  court  of  Colorado  and  in  the 
county  court  of  Grand  County,  in  said 
state,  two  other  actions  against  the  de- 
fendant herein,  wherein  the  plaintiffs 
seek,  on  warrants  similar  to  those  de- 
scribed in  the  petition  herein,  to  obtain 
like  judgments,  which  will  be  entitled 
to  like  remedies  for  their  enforcement; 
that  the  moneys  sought  to  be  recovered 
in  said  actions  and  paid  by  the  levy  of 
special  taxes  exceed  the  sum  of  twenty- 
Jive  thousand  dollars;  and  that,  should 
the  several  courts  in  which  the  said  ac- 
tions are  pending,  not  only  command 
the  levy  of  such  special  taxes,  but  un- 
dertake to  ftx  the  rate  of  taxation,  such 
action  will,  from  the  nature  of  the  case, 
from  the  disparity  in  amount  of  the 
several  judgments  whose  payments  it 
is  thus  sought  to  enforce,  from  the  dif- 
ferent degrees  of  importance  naturally 
attached  by  different  judges  to  some 
portion  or  another  of  the  same  state  of 
facts,  and  the  natural  diversity  of 
opinion  thereby  produced,  necessarily 
result  in  a  gross  inequality  of  payment, 
even  as  among  those  who  are  the  bene- 
ficiaries of  such  action. 

Defendant  further  states  that  the  out- 
standing warrants  of  the  said  county  of 
Grand,  including  those  upon  which  the 
several  actions  above  mentioned  and 
this  action  are  founded,  exceed  in  the 
aggregate  the  sum  of  sixty  thousand  dol- 
lars, exclusive  of  interest;  and  that  of 
said  warrants  those  which  were  pre- 
sented for  payment  and  duly  registered 
prior  to  any  of  the  warrants  upon  which 
the  judgment  in  favor  of  the  petitioner 
was  obtained,  amount  to  the  sum  oi  ten 
thousand  dollars,  exclusive  of  interest; 
that  under  the  law  of  Colorado  the  first 
registered  warrantsare  entitled  to  prece 
dence  of  payment,  and  the  petitioner 
when  he  took  the  warrants  he  sued  on, 
and  the  several  persons  who  accepted 
them  in  payment  for  services  rendered. 


at  the  time  of  such  acceptance  and 
when  such  services  were  rendered,  well 
knew  and  understood  that  said  war- 
rants could  not  and  would  not  be  paid 
until  those  theretofore  presented  for 
payment  and  registered  had  been  fully 
paid  off  and  discharged ;  and  the  holders 
of  the  said  prior  registered  vvarrants 
took,  accepted,  and  received  the  same 
upon  and  with  the  understanding  and 
agreement  that  the  defe.dant  would 
carry  out  in  good  faith  the  agreement 
provided  for  by  law  on  its  part,  and 
would  provide  for  the  payment  of  such 
warrants  in  full,  before  any  payment 
whatever  was  made  upon  petitioner's 
warrants,  or  any  warrants  subsequently 
registered. 

Defendant  further  states  that  it  is 
without  power  or  authority  to  pay  or  to 
refuse  to  pay,  or  to  direct  the  payment 
or  nonpayment  or  order  of  payment,  of 
any  warrant  by  it  issued;  that  under 
the  law  of  Colorado  the  treasurer  of  said 
county  has  the  collection,  custody,  and 
disbursement  of  the  moneys  of  the 
county,  and  that  he  alone  is  authorized 
to  determine,  in  the  first  instance,  the 
order  in  which,  under  the  provisions 
of  the  law,  any  warrant  should  be 
paid. 

Defendant  further  states:  That  under 
the  laws  of  Colorado  it  has  power  and 
authority,  and  it  is  made  its  duty,  to 
levy  taxes  in  addition  to  taxes  for  state 
purposes  as  follows:  For  the  ordinary 
county  revenue  fund,  whatever  amount 
(and  no  more  than)  may  be  necessary 
to  pay  the  ordinary  current  expenses 
of  the  county;  for  the  support  of  schools, 
not  less  than  two  mills  and  not  more 
than  five  mills  on  every  dollar  of  the 
taxable  value  of  the  property  subject 
to  taxation  in  the  county;  for  the  sup- 
port of  the  poor,  not  more  than  three 
mills  on  every  such  dollar;  for  road 
purposes,  not  more  than  seven  mills  on 
every  such  dollar;  for  unforeseen  con- 
tingencies, not  more  than  three  vniWs  on 
every  such  dollar;  and  for  the  special 
fund  for  the  redemption  and  payment 
of  outstanding  and  unpaid  warrants, 
not  more  than  five  mills  on  every  such 
dollar.  That  the  taxes  so  levied  can, 
under  the  provisions  of  said  law,  be 
appropriated  and  used  when  collected 
only  for  the  purpose  for  which  they  were 
levied;  and  that  the  only  fund  authorized 
by  law  for  the  payment  of  outstanding 
warrants  is  that  derived  and  to  be 
derived  from  the  levy  for  said  special 
fund,  which  can  only  be  used   for  the 
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payment  and  redemption  of  such  war- 
rants in  the  order  of  their  registration. 

Defendant  states  that  by  the  laws  of 
Colorado,  and  within  the  limits  above 
mentioned,  discretionary  power  is  con- 
ferred upon  the  defendant  to  levy  and 
assess  the  taxes  to  be  collected  in  said 
county  of  Grand,  and  that  additional 
power  and  authority  is  conferred  upon 
it  to  levy,  in  its  discretion,  a  special 
tax  to  be  applied  to  the  payment  and 
satisfaction  of  judgments  against  the 
county;  but  defendant  avers  that  it 
would  be  an  unwarrantable,  unjust, 
and  perverted  exercise  of  such  discre- 
tion to  levy  a  special  tax  for  the  pay- 
ment of  a  judgment  obtained  upon 
county  warrants  or  orders,  payment  of 
such  warrants  having  been,  as  afore- 
said, otherwise  provided  for  and  the 
efifect  of  such  action  being  to  give  to 
the  holders  of  said  warrants  an  undue 
and  improper  preference  right  of  pay- 
ment not  contemplated  at  the  time  said 
warrants  were  issued  and  accepted. 

Defendant  denies  that  by  writ  of 
mandamus  or  otherwise  issuing  out  of 
this  court,  or  any  court,  the  defendant 
may  be  lawfully  commanded  or  com- 
pelled to  levy,  assess,  or  collect  any 
tax  upon  the  taxable  property  of  the 
said  county  of  Grand  for  the  purpose  of 
paying  the  judgment  recited  in  the 
petition,  and  alleges  the  fact  to  be  that 
this  defendant  alone  is  unauthorized, 
in  its  discretion,  to  determine  as  to 
whether  such  tax  or  any  tax  shall 
be  levied,  assessed,  and  collected  and 
as  to  what  the  rate  of  taxation  shall 
be,  and  as  to  what  purpose  and  pay- 
ments the  same  shall  be  applied  when 
collected. 

Further  answering,  this  defendant 
alleges  that  the  utmost  limit  of  taxation 
which  can  reasonably  be  levied,  and 
which  can  be  hoped  to  be  collected,  in 
said  county  of  Grand,  is,  and  has  for 
many  years  been,  barely  sufficient  to 
pay  the  ordinary  and  necessary  current 
expenses  of  the  county;  that  the  said 
county  is,  in  a  measure,  isolated;  that 
it  has  no  rail  communication  with  other 
parts  of  the  state;  that  it  is  traversed  by 
high  mountain  ranges,  and  so  distant 
and  inaccessible  as  to  be  unable  to  com- 
pete in  the  general  markets  with  other 
counties  having  inferior  natural  ad- 
vantages and  resources;  that  a  very 
large  portion  of  its  indebtedness,  in- 
cluding a  portion  of  that  due  to  peti- 
tioner, was  incurred  in  the  development 
and  improvement  of,  and  in  the  county 


management  of,  a  very  fertile  and  de- 
sirable tract  of  country,  which  at  the 
time  such  expenditures  were  made  and 
such  indebtedness  incurred  was  be- 
lieved to  be  a  part  of  said  county  of 
Grand,  and  from  which,  it  was  reason- 
ably and  properly  expected  that  a  large 
portion  of  the  revenue  to  be  appropri- 
ated to  the  payment  of  said  indebted- 
ness would  be  raised;  but  it  was  so 
determined  by  a  court  of  competent 
and  final  jurisdiction,  to  wit,  by  the 
supreme  court  of  the  state  of  Colorado, 
that  said  tract  of  country  was  a  part  of 
another  county,  to  wit,  the  county  of 
Larimer,  and  that  this  defendant  had 
no  power  or  authority  to  levy  any  tax 
therein,  or  otherwise  to  provide  from 
the  revenue  thereof  for  the  payment  of 
the  indebtedness  incurred  therein.  So 
that,  with  a  debt  greatly  increased  from 
acting  on  the  belief  that  said  tract  of 
country'  was  a  part  of  the  county  of 
Grand,  and  with  resources  greatly 
diminished  by  the  determination  that 
said  belief  was  without  foundation  in 
fact,  the  county  of  (7ra«(/ cannot,  in  its 
present  condition,  provide  in  any  way 
other  than  in  the  mode  prescribed  by  law 
for  all  creditors  for  the  payment  of  the 
judgment  due  petitioner,  and  the  de- 
fendant could  not,  without  increasing 
the  burden  of  taxation  beyond  what 
the  taxpayers  can  pay,  and  without 
great  injustice  to  other  creditors,  whose 
claims  are  equally  meritorious  with 
that  of  plaintiff,  and  whose  demands 
are  equally  insistent,  levy  a  special  tax 
for  the  payment  of  the  judgment  of 
petitioner  or  any  part  thereof. 

Defendant,  further  answering,  alleges 
that  the  total  valuation  of  the  taxable 
property  of  the  county  of  Grand  is 
%2(^,886  (a  comparatively  small  por- 
tion of  which  is  income-producing 
property);  that  the  outstanding  valid, 
interest-bearing  indebtedness  of  the 
county  amounts  to  the  sum  of  %6o,ooo 
more  or  less,  the  annual  interest  charged 
on  which  is  about  the  sum  of  %6,ooo; 
that  the  annual  current  expenses  of  the 
county,  necessary  for  the  maintenance 
of  the  county  government,  amount  to 
about  the  sum  of  %6,ooo;  that  the  real 
estate  in  said  county  is  mortgaged  by 
the  owners  thereof  to  about  seventy-five 
percent,  of  the  total  assessed  valuation 
thereof,  which  said  mortgage  indebted- 
ness bears  interest  at  various  rates 
ixoxnten  to  twenty  percent,  per  annum; 
that  heretofore  there  has  been  annually 
collected  not  more  than  ninety  percent. 
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Form  No.  13520. 

(Precedent  in  Shawnee  County  v.  State,  42  Kan.  328.)' 

\{Commencing  as  in  Form  No.  13519,  and  continuing  down  to  *.)]^ 

1.  The  petitioners  have  a  plain  and  adequate  remedy  at  law  in 
this,  that  any  one  of  them,  or  all  of  them,  have  the  right  to  appeal 
from  the  order  of  the  board  refusing  to  appoint  commissioners. 

2.  The  board  refused  because  there  was  not  a  sufficient  amount  of 
money  in  the  general  fund  to  pay  the  current  expenses  of  the  county 
and  make  such  improvements  on  said  road,  and  that  the  levy  to  meet 
current  expenses  of  the  county  was  so  large  that  if  it  made  a  levy  to 
make  the  improvements  petitioned  for  in  addition  to  the  levy  to  meet 
current  expenses,  it  would  exceed  the  limit  allowed  by  law,  or  if  the 
amount  of  the  levy  to  meet  current  expenses  was  reduced  in  order  to 
allow  the  levy  for  improvements,  there  would  not  be  funds  sufficient 
to  pay  the  current  expenses. 

3.  The  board  was  advised  and  believed  that  the  law  of  i8<J7  pro- 
viding for  the  improvement  of  county  roads  is  unconstitutional. 

4.  There  was  quite  a  number  of  petitions  presented  to  the  board 
under  the  law  of  i857,  that  came  up  for  action  at  the  same  time  of 
this  petition,  and  to  make  the  improvements  petitioned  for  by  all  to 
be  made,  would  more  than  exhaust  the  general  fund  of  Shawnee  county . 

[These  defendants  further  say  {concluding  as  in  Form  No.  13519^.]'^ 


of  the  total  tax  levied,  and  that  under 
present  depressed  business  conditions, 
which  bear  with  particular  severity 
upon  detached  and  sparsely  settled 
communities,  such  as  compose  the 
county  of  Grand,  the  percentage  of  un- 
collected and  uncollectible  taxes  will, 
as  the  defendant  believes,  be  increased 
rather  than  diminished;  that  the  scat- 
tered population,  the  low  rate  of  valua- 
tion, the  higher  wages,  and  the  larger 
size  of  the  districts  require  the  levy  of 
taxes  for  the  maintenance  of  the  public 
schools  in  the  several  districts  at  much 
higher  rates  than  are  necessary  in  other 
more  favored  localities. 

In  view  of  all  which  facts,  and  with 
careful  consideration  of  all  the  interests 
intrusted  to  their  charge,  the  defend- 
ant, the  said  board  of  count)'  commis- 
sioners of  the  said  county  of  Grand, 
believed  it  to  be  inexpedient  to  levy, 
and  impossible  to  collect,  in  addition  to 
the  state  and  school  district  taxes,  more 
than  the  county  taxes  above  menti'oned; 
that  the  necessary  county  expenses  are 
not  proportionately  reduced  by  the  low 
valuation  of  the  property  in  the  county, 
and  have  actually  been  increased  to 
much  more  than  they  should  have  been 
by  the  protracted  and  expensive  litiga- 
tion into  which  the  county  has  been 
forced  to  enter,  so  that,  with  the  low 
valuation,    the    rate    of     taxation    has 


necessarily  been  higher,  and  the  burden 
imposed  upon  the  individual  taxpayer 
correspondingly  greater  and  more  oner- 
ous; that  heretofore  the  defendant  has 
been  able  to  levy  the  highest  rate  al- 
lowed by  law  for  the  payment  of  out- 
standing warrants,  and  this  rate  it  hopes 
to  be  able  to  continue  to  levy,  and  will 
do  so,  if,  in  the  judgment  of  the  de- 
fendant the  burden  upon  the  taxpayers 
is  not  thereby  unreasonably  increased; 
and  the  said  tax  when  collected,  will  be 
so  appropriated  and  paid  to  the  several 
creditors  of  said  county  of  Grand  as 
the  law  shall  direct,  and  as  the  rights  of 
said  creditors  respectively  shall  require. 

And  this  defendant  alleges  that  the 
levy  of  a  special  tax  at  this  time  for  the 
express  purpose  of  paying  the  judg- 
ment of  petitioner,or  any  part  thereof, or 
any  interest  thereon,  or  any  costs, would 
be  (if  at  all  permissible)  a  gross  abuse 
of  the  power,  authority,  and  discretion 
conferred  on  this  defendant  by  law. 

And,  having  fully  answered,  defend- 
ant asks  to  be  hence  discharged  with  its 
costs." 

1.  In  the  district  court  a  demurrer 
to  this  return  was  sustained,  but  this 
judgment  was  reversed  by  the  su- 
preme court  and  the  cause  remanded 
for  further  proceedings. 

See,  generally,  supra,  note  2,  p.  932. 

2.  The  matter  enclosed  by  and  to  be 
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(3)   That  Town  had  Voted  No  License. 

Form  No.  i  3  5  2  i . 

(Precedent  in  Donovan  v.  Fairfield  County,  60  Conn.  341.)' 
\^John  H.  Donovan  )  Superior  Court, 

against  r  Fairfield  County, 

The  Commissioners  of  Fairfield  County.  )  January  Term,  i89i. 

Demurrer. 
The  respondent  demurs  to  the  petition  for  a  writ  of  mandamus  in 
said  case  on  the  ground  r]^ 

I  St.  That  upon  the  facts  as  set  forth  in  paragraphs  12  and  IS  it 
appears  that  the  vote  of  the  town  of  Huntington  cast  on  the  first 
Monday  of  October,  i890,  upon  the  question  of  license,  was  legal  and 
valid,  and  that  the  vote  was  in  favor  of  no  license,  and  was  not  illegal 
and  void  as  claimed  by  the  plaintiff. 

2d.  Because  upon  the  facts  set  forth  in  paragraphs  12  and  13  of 
the  application  it  appears  that  the  plaintiff  is  not  entitled  to  a  license 
under  the  laws  of  the  state  of  Connecticut. 

3d.  Because  upon  the  facts  set  forth  in  paragraphs  12  and  13,  the 
respondents,  as  county  commissioners  of  F'airfield  County,  could  not 
legally  grant  a  license  to  sell  spirituous  and  intoxicating  liquors  in 
the  town  of  Huntington,  and  any  license  that  might  have  been  or 
may  be  granted  by  them  to  sell  spirituous  and  intoxicating  liquors 
in  said  town  would  be  in  violation  of  sections  3051  and  3053  of  the 
General  Statutes  of  Connecticut,  and  would  be  illegal  and  void  under 
the  provisions  of  said  sections. 

[By  Oliver  Ellsworth,  their  Attorney.]^ 

b.  Clerk  of  Court,  that  Execution  has  been  Enjoined. 

Form  No.  13522. 

(Precedent  in  State  v.  Engelmann,  86  Mo.  551.)' 

[In  the  Supreme  Court  of  the  State  of  Missouri. 
The  State  of  Missouri  at  the  relation  of  John  Phelan,  plaintiff,  ^ 

against 

John  Engelmann,    clerk   of  the   court  of  common  pleas  of 

Cape  Girardeau  county,  defendant.]^ 

The  said  respondent  comes  now,  and  for  return  to  the  alternative 

writ  of  mandamus  herein  admits  the  institution  of  the  suit  of  A.  J.  P. 

Garesche  against  the  president,  directors  and  faculty  of  St.  Vincent's 

supplied  within  [  J  will  not  be  found  in  claimed   to  have   no  discretion    in  the 

the  reported  case.  matter  of   the   application   because   of 

1.  This  demurrer  was  filed  to  an  ap-  that   vote.      The    demurrer   was    sus- 

plication  for  a  writ  of   mandamus    to  tained. 

compel  respondents  to  grant  the  appli-  See,  generally,  supra,  note  2,  p.  932. 

cant    a    license  to   sell   spirituous  and  2.  The  matter  enclosed  by  []  will  not 

intoxicating    liquors    in    the   town   of  be  found  in  the  reported  case. 

Huntington,    respondents   having    re-  3.  In  this  case  the  peremptory  writ 

fused  to  grant  the  license  for  the  sole  was  denied. 

reason   that  at  its  annual  meeting  the  See,    generally,    supra,    note    2,    p. 

town  voted  no  license,  and  respondents  932. 
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College^  and  the  recovery  by  said  plaintiff  of  the  verdict  and  judgment 
on  June  9,  i877,  the  taking  of  an  appeal  by  the  defendant  to  this 
court,  the  reversal  of  said  judgment,  the  granting  of  the  motion  for 
a  re-hearing,  and  the  affirmance  of  said  judgment  as  stated  in  said 
alternative  writ.  And  the  said  respondent  states  that  he  cannot 
issue  the  writ  of  execution  demanded  by  the  relator  because  he 
stands  enjoined  from  doing  so  by  a  decree  rendered  and  writ  of 
injunction  issued  by  the  circuit  court  of  Cape  Girardeau  county,  a 
court  of  general  and  competent  jurisdiction,  rendered  after  due 
notice  to  and  hearing  of  all  the  parties  thereto,  all  of  which  will  fully 
appear  from  a  transcript  of  said  proceedings  herewith  filed  and  made 
a  part  hereof. 

The  respondent  states  that  the  alternative  writ  correctly  sets  forth 
the  petition  for  said  decree,  and  he  admits  that  the  relator  appeared 
in  said  circuit  court  in  answer  to  said  suit  in  equity,  and  contested 
the  same,  and  alleges  that  after  the  rendition  of  final  judgment 
against  him,  applied  for,  and  was  granted,  an  appeal  to  this  court, 
where  the  said  cause  is  now  pending. 

And  respondent  denies  that  any  plea  of  res  adjudicata  which  may 
have  been  filed  by  the  relator  in  said  cause  was  sustained  by  proof, 
or  that  all  or  any  of  the  matters  or  things  alleged  in  said  bill  as 
grounds  for  the  relief  therein  sought,  were,  or  could  have  been, 
passed  upon,  or  in  any  otherwise  adjudicated  by  this  court  on  the  re- 
hearing of  said  appeal,  or  that  at  any  other  time,  but  the  respondent 
avers  that  the  files  of  this  court  will,  and  do,  show  that  in  the  original 
abstract  of  the  record  prepared  by  the  attorneys  for  the  appellant  in 
said  cause,  the  instructions  above  referred  to  were  stated  to  have 
been  given  only  on  behalf  of  the  respondents  therein,  and  that  no  ex- 
ception was  taken  to  said  abstract  in  this  respect,  but  its  correctness 
admitted,  and  that  upon  a  submission  of  said  cause  the  judgment 
therein  was,  by  this  court,  on  December  20,  i880,  reversed,  and  the 
said  cause  remanded,  and  that  on  December  29,  iS80,  the  respondent 
therein  filed  a  motion  for  a  re-hearing,  alleging  that  the  original 
transcript  in  said  cause  showed  that  the  instructions,  because  of  the 
giving  of  which  on  behalf  of  said  respondent,  this  court  had  reversed 
the  judgment,  had  also  been  given  on  behalf  of  the  appellant,  which 
motion  was  by  the  court  on  January  7,  iS81,  sustained.  That  on 
April  19,  i881,  the  said  appellant  filed  in  this  court  an  application 
alleging  that  the  instructions  had  not  in  fact  been  given  on  behalf  of 
said  appellant,  but  only  on  behalf  of  the  respondent,  Garesche,  and 
that  the  transcript  erroneously  showed  that  they  had  been  given  for 
said  appellant,  and  supported  the  same  by  affidavits  fully  showing  the 
facts  and  the  cause  of  the  mistake,  and  asking  for  a  writ  of  certiorari 
to  bring  to  this  court  a  correct  transcript;  that  said  application  was 
by  this  court  granted,  and  a  certiorari  issued  on  April  29,  \%81\  that 
in  response  to  said  writ  a  transcript  was  filed  in  this  court  which 
showed,  first,  the  instructions  given  for  said  defendant;  next,  the 
modification  of  two  instructions  asked  by  it  by  the  court,  and  their 
giving  by  the  court  as  modified,  and  exceptions  to  the  action  of  the 
court  in  so  modifying  said  instructions,  and  then,  under  the  caption, 
"erroneous  instructions,"  were  inserted  the  two  instructions  in  con- 
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troversy,  and  the  endorsement  thereon  by  the  judge  of  the  court 
which  tried  the  case,  as  follows:  "The  above  endorsement,  to  wit: 
'Defendant's  instructions,'  written  in  pencil,  appears  to  be  in  my 
handwriting,  and  is  simply  a  clerical  error  made  by  me.  This  in- 
struction was  given  for  the  plaintiff,  and  not  for  the  defendant.  The 
same  theory  is  embraced  at  the  close  of  instruction  number  nine  for 
defendant,  but  it  was  added  by  the  court,  and  not  given  at  defend- 
ant's instance  or  request  "  (page  199y,  that  on  May  22,  iS82,  the  said 
respondent  asked  this  court  for  a  certiorari  asking,  among  other 
things,  that  a  transcript  be  sent  to  this  court,  omitting  therefrom  the 
above  endorsement  of  said  judge;  and  the  said  appellant  resisted  said 
application  and  insisted  that  the  amended  transcript  was  perfect  and 
should  be  taken  as  true  by  this  court,  and  that  /une 20,  iS82,  this 
court  made  the  following  endorsement  upon  the  said  respondent's 
application  for  a  certiorari:  "  It  appearing  from  the  transcript  filed 
in  obedience  to  the  writ  of  certiorari,  that  there  is  no  error  in  the 
original  transcript  as  to  the  instructions  upon  which  the  re-hearing 
was  granted,  the  cause  will  be  set  down  for  hearing  on  the  October 
term  on  the  original  transcript."  And  this  respondent  avers  that 
said  affirmance  was  had  solely  and  alone  upon  said  original  trans- 
cript,, and  that  there  was  not  in  fact  in  anywise  an  adjudication  by 
this  court  upon  the  question  of  said  error  and  mistake  in  said 
original  transcript;  that  said  action  was  at  law  pending  in  this  court 
on  appeal,  and  of  which  this  court  only  had  appellate  and  not  original 
jurisdiction;  that  relief  could  only  be  had  by  the  appellant  against 
and  from  the  result  of  such  mistake  by  a  proper  suit  in  a  court  of 
equity,  and  that  no  original  equitable  jurisdiction  could  be  conferred 
upon  this  court  by  any  motion  or  suggestion  of  any  party  to  an  ac- 
tion at  law  pending  before  it  on  appeal;  that  the  appellant  in  said 
cause  fully  showed  to  this  court  all  the  facts  of  said  error  and  mis- 
take, not  in  contradiction  of  the  transcript,  but  in  support  of  its  ap- 
plication for  a  certiorari,  and  as  corroborative  of  the  endorsement  of 
said  judge  upon  said  erroneous  instructions,  but  that  this  court  held 
that  such  matter  could  not  be  investigated  before  it  in  said  cause, 
but  that  it  would,  and  did,  in  fact,  decide  said  cause  upon  said 
original  transcript,  and  upon  it  alone;  that  thereafter  the  appellant 
in  said  cause  filed  its  bill  in  equity  in  the  circuit  court  of  Cape 
Girardeau  county,  a  court  of  general  and  competent  jurisdiction,  a 
copy  of  which  bill  is  inserted  in  said  alternative  writ,  and  that  upon 
a  hearing  of  said  cause,  the  facts  therein  stated  being  fully  proved, 
the  said  court  gave  judgment  and  rendered  a  decree,  among  other 
things,  perpetually  enjoining  this  defendant  from  issuing  an  execu- 
tion upon  the  judgment  in  favor  of  said  Garesche  against  said  St. 
Vincent's  College,  and  setting  the  same  aside;  that  a  writ  of  injunction 
has  been  accordingly  served  upon  this  respondent,  and  under  it  he 
stands  enjoined  by  a  court  of  competent  jurisdiction  from  issuing 
said  execution,  and  should  he  do  so  he  is  in  danger  of  being  held 
liable  for  damages,  and  to  arrest  for  violating  its  decree  and  writ, 
and  that  said  judgment  has  been  set  aside  by  a  decree  of  a  court  of 
competent  jurisdiction,  which  latter  decree  remains  in  full  force  and 
unreversed,  and  the  same  is  now  pending  in  the  court  by  appeal 
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therefrom  by  this  relator,  and  beyond  the  jurisdiction  of  said  circuit 
court,  and  until  reversed  it  is  binding  upon  all  the  parties  thereto, 
and  especially  this  relator  and  respondent;  that  the  real  party  in 
interest  in  this  proceeding  and  in  maintaining  the  correctness  of  said 
decree,  to-wit:  the  president,  directors  and  faculty  of  St.  Vincent's 
College,  is  not  a  party  to  this  proceeding  and  not  before  the  court,  and 
that  it  has  a  right  to  be  heard,  and  that  as  the  judgment  upon  which 
this  relator  demands  a  writ  of  execution  to  be  levied  upon  the  prop- 
erty, real  and  personal,  of  said  president,  directors  and  faculty  of  St. 
Vincent's  College,  has  been  set  aside,  annulled,  and  the  enforcement 
thereof  enjoined  by  the  decree  and  judgment  of  a  court  of  compe- 
tent jurisdiction,  which  latter  decree  and  judgment  remains  in  full 
force  and  effect,  the  issuing  of  said  execution  by  this  respondent,  and 
its  enforcement  against  the  sale  of  the  property  of  the  said  president, 
directors  and  faculty  of  St.  Vincent's  College  thereunder,  would  be  a 
saving  of  the  said  property  of  the  president,  directors  and  faculty  of 
St.  Vincent's  College  without  due  process  of  law,  in  violation  of  the 
provisions  of  section  one  of  the  fourth  amendment  to  the  constitu- 
tion of  the  United  States,  and  of  section  thirty  of  article  two  of  the 
constitution  of  this  state. 

Wherefore,  by  reason  of  the  facts  of  this  case,  this  respondent  says 
he  ought  not  to  be  compelled  by  a  writ  of  mandamus  to  issue  the 
writ  of  execution  demanded  by  the  relator,  contrary  to  said  decree 
and  writ  of  injunction  of  said  circuit  court.  And  having  fully 
answered,  he  asks  to  be  discharged  with  his  costs. 

\^John  Engelmann, 
By  Walker  &>  Walker,  his  attorneys.]^ 

e.  County  Clerk,  Denying  Legality  of  Change  in  Valuation  Made  by 
State  Board  of  Equalization. 

Form  No.  13523. 

(Precedent  in  People  v.  Lothrop,  3  Colo.  435.)* 

In  the  Suprejne  Court  of  the  State  of  Colorado. 
The  People  ex  rel.  David  C.  Crawford,  ^ 
as  Auditor  of  State,  j 

agst.  \ 

Wilbur  C.  Lothrop,  County  Clerk  of  the 
County  of  Arapahoe. 
First.  The  defendant,  Wilbur  C.  Lothrop,  answers  the   petition  of 
the  relator  herein,  and  denies  that  the  State  board  of  equalization  of 
the  State  of  Colorado  met  at  the  office  of  the  secretary  of  State,  at  the 

1.  The  matter  enclosed  by  [  ]  will  represents  and  shows  that  on  the  2d 
not  be  found  in  the  reported  case.  Monday  oi  August,  A.  D.  1877,  being  the 

2.  This  answer  was  made  to  the  fol-  ijth  day  of  August,  the  State  board  of 
lowing  petition,  to  wit:  equalization  in  and  for  the  State  of 
"  To  the  Honorable  the  Supreme  Court  Colorado    did  convene    and  sit    at  the 

of  the  State  of  Colorado:  office   of    Secretary    of    State,    at    the 

Your  petitioner,  David  C.  Crawford,     capitol,  pursuant  to  and  by  authority  of 

as  State  auditor,  on  behalf  of  the  people     the  Constitution  of  the  State  of  Colorado, 

of  the   State   of    Colorado,   respectfully     and  of  an  act  '  to  provide  for  the  assess- 
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capitol  of  the  State,  on  the  second  Monday  of  August,  a.  d.  i877,  or  at 
any  other  time  after  that  date,  pursuant  to  law,  for  the  purpose  of 
examining  the  various  assessments  of  the  several  counties  of  the 
State,  so  far  as  regards  the  State  tax,  or  to  equalize  the  rate  of 
assessment  in  the  various  counties  of  the  State;  or  to  adjust  and 
equalize  the  value  of  real  and  personal  property  among  the  several 
counties  of  said  State. 

And  he  denies  that  the  State  board  of  equalization  of  the  State  of 
Colorado  on  or  after  the  said  second  Monday  of  August,  a.  d.  i877, 
adjourned  from  time  to  time,  or  met  pursuant  to  any  adjournment 

at  the  office  of  the  secretary  of  State  or  elsewhere,  until  the 

day  of  August,  a.  d.  i877. 

And  this  defendant  denies  that  the  State  board  of  equalization  of 

the  State  of  Colorado  on   the  day  of  August,  a.  d.  i877,  sat 

publicly  at  the  office  of  the  secretary  of  State,  or  proceeded  to  act 
and  discharge  the  duties  imposed  upon  the  State  board  of  equaliza- 
tion; and  he  denies  that  at  that  time,  the  abstract  of  the  assessment 


ment  and  collection  of  revenue  and  to 
repeal  certain  acts  in  relation  thereto,' 
approved  on  the  20th  day  of  March, 
A.  D.  1S77.  for  the  purpose  of  examin- 
ing the  various  assessments  of  the 
several  counties  of  the  State,  as  far  as 
regards  the  State  tax,  and  to  equalize 
the  rate  of  assessment  in  the  various 
counties  of  the  State,  and  to  adjust 
and  equalize  the  valuation  of  real  and 
personal  property  among  the  several 
counties  of  said  State,  as  by  the  Con- 
stitution and  said  act  contemplated, 
whenever,  upon  such  examination, 
they  should  be  satisfied  that  the  scale 
of  valuation  in  said  counties  had  not 
been  adjusted  with  reasonable  uni- 
formity, by  the  different  assessors 
thereof,  and  to  discharge  such  other 
duties  as  were  imposed  upon  them  by 
law;  that  sai  a  board  was  duly  adjourned 
from  time  to  time,  and  met  pursuant  to 
adjournment,  at  the  said  office  of  Secre- 
tary of    State    until    the   day    of 

August,  A.  D.  1877,  at  which  time  ab- 
stracts of  the  assessment  rolls  of  all  the 
counties  in  said  State  had  been  received 
by  the  State  auditor,  from  the  county 
clerks  of  each  of  the  respective  counties 
in  said  State,  and  said  board  did  then 
and  there  publicly  sit  and  proceed  to  act 
and  discharge  the  duties  imposed  upon 
the  said  State  board  of  equalization; 
and  that  at  said  last-named  meeting, 
the  said  abstracts  of  the  assessment 
rolls  were  severally  before  the  said 
board  and  duly  considered;  that  said 
board  did  then  and  there  proceed 
to  examine  the  various  abstracts  of 
the  assessment  rolls  of  property  in  the 
various  counties  in   the  State,  for  the 


year  A.  u.  1877,  as  far  as  the  State  tax 
was  concerned,  for  the  purpose  of 
equalizing  the  rate  of  assessment  in 
the  various  counties  of  the  State,  and 
to  increase  or  diminish  the  aggregate 
valuation  of  real  estate  in  any  county, 
so  as  in  their  judgment  to  adjust  and 
equalize  the  rate  of  assessment  in  the 
various  counties  of  said  State;  that 
upon  such  examination  the  said  board 
of  equalization  became  and  were  satis- 
fied that  the  scale  of  valuations  in  the 
various  counties  of  the  State  had  not 
been  adjusted  with  reasonable  uni- 
formity by  the  different  assessors 
thereof,  and  that  thereupon  the  said 
board  being  so  satisfied,  in  the  dis- 
charge of  their  said  duty,  then  and 
there  proceeded  to  equalize  the  rate  of 
valuation  of  real  and  personal  property 
among  the  several  counties  of  the 
State,  as  regards  the  State  tax;  that  to 
that  end.  and  in  the  discharge  of  their 
duty,  the  said  board  of  equalization 
adjourned  from  day  to  day,  and  met 
pursuant  to  adjournment,  at  the  office 
of  secretary  of  State,  until  they  had 
completed  their  work,  as  said  board, 
to  equalize  the  rate  of  assessment  in 
the  said  various  counties:  that  said 
board  did  proceed,  after  said  abstracts 
of  the  assessment  rolls  had  been  re- 
ceived, as  in  their  judgment  authorized, 
after  careful  examination  and  delibera- 
tion had,  to  adjust  and  equalize  the 
rate  of  assessment  of  the  various 
counties  as  far  as  regards  State  tax, 
and  adjust  and  equalize  the  valuation 
of  real  and  personal  property  among 
the  several  counties  of  the  State,  accord- 
ing to  their  best  knowledge  and  judg- 
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rolls  of  the  several  counties  of  the  State  were  before  the  State  board 
of  equalization,  or  were  duly  considered  by  said  State  board;  and  he 
denies  that  the  State  board  of  equalization  ever,  at  any  time,  ex- 
amined the  various  abstracts  of  the  assessment  rolls  of  property  in 
the  various  counties  in  the  State  for  the  year  i877,  as  far  as  the 
State  tax  was  concerned,  for  the  purposes  in  said  petition  stated,  or 
for  any  other  purpose;  and  he  denies  that  the  State  board  of  equali- 
zation of  the  State  of  Colorado  ever  became  or  was  satisfied,  that  the 
scale  of  valuations  in  the  various  counties  of  the  State  had  not  been 
adjusted  with  reasonable  uniformity  by  the  different  assessors 
thereof;  and  he  denies  that  the  State  board  of  equalization  of  the 
State  of  Colorado  ever  proceeded  to  equalize,  or  ever  did  equalize, 
the  rate  of  valuation  of  real  and  personal  property  among  the  several 
counties  of  the  State  as  regards  the  State  tax;  and  that  in  the  dis- 
charge of  its  duty  the  said  State  board  of  equalization  of  the  State 
of  Colorado  adjourned  from  day  to  day  and  met  pursuant  to  such 


ment,  and  said  board  did  ascertain  that 
the  valuation  of  the  real  estate  in 
several  counties  of  the  State  did  not 
bear  a  fair  relation  or  proportion  to 
the  valuation  in  all  other  counties  of  the 
State,  and  thereupon  they  increased 
the  aggregate  valuation  of  the  real 
estate  of  some  of  said  counties  and 
diminished  the  aggregate  valuation  of 
the  real  estate  of  other  of  the  said 
counties  as  much,  and  no  more,  than 
in  their  judgment  was  necessary  to  pro- 
duce a  just  relation  between  all  the 
valuations  of  real  estate  in  the  State; 
that  said  board,  in  the  discharge  of 
duty,  to  adjust  and  equalize  the  valua- 
tion of  real  and  personal  property 
among  the  several  counties  of  the 
State,  made  certain  changes  in  the 
valuation  and  assessment  of  the  real 
and  personal  property  of  the  county  of 
Arapahoe  from  the  valuation  as  shown 
by  the  abstract  of  assessment  roll  re- 
turned as  aforesaid  by  Wilbur  C.  Loth- 
rop,  then  and  now  being  county  clerk 
oi  Arapahoe  counly ,  to  the  State  auditor, 
as  follows:  Increased  the  valuation  of 
land  loo  per  centum,  increased  the 
valuation  of  horses  /j"  per  centum,  in- 
creased the  valuation  of  mules  2j  per 
centum,  increased  the  valuation  of 
cattle  7/  per  centum,  and  increased  the 
valuation  of  sheep  yo  per  centum;  that 
the  said  action  of  the  said  State  board 
of  equalization  in  respect  to  the  equali- 
zation of  the  rate  of  assessment,  and 
the  increase  and  diminution  of  the 
value  of  real  estate  aforesaid,  and  in 
respect  to  the  said  changes  made  in  the 
assessment  of  Arapahoe  county  was 
agreed  to  by  a  majority  of  all  the  mem- 
bers of  said  board,  as  in  their  judgment 


just  and  right,  and  as  authorized  by 
law;  that  thereafter,  on  the  ist  day  of 
September,  A.  D.  1877,  the  said  State 
auditor,  David  C.  Crawford,  duly  trans- 
mitted to  each  of  the  county  clerks  of 
the  various  counties  of  the  State  a  state- 
ment of  the  changes  so  made  in  the 
assessment  of  his  county  by  said  board, 
and  to  Wilbur  C.  Lothrop,  then  and  now 
being  county  clerk  of  the  county  of 
Arapahoe,  the  said  State  auditor  duly 
transmitted  a  statement  of  the  changes 
so  made  in  the  assessment  of  said 
county  of  Arapahoe,  and  the  rate  of 
State  tax  to  be  levied  and  collected  in 
said  county  oi  Arapahoe,  at  the  rate  of 
five  mills  on  the  dollar;  that  said  state- 
ment, so  sent,  was  duly  received  by  the 
said  Wilbur  C.  Lothrop,  county  clerk, 
as  aforesaid,  on  or  about  the  ist  day  of 
September,  A.  D.  1877. 

Your  petitioner  further  complaining 
shows  that  the  said  changes  in  the  as- 
sessment and  valuation  of  the  real  and 
personal  property  oi  Arapahoe  county 
were  made  by  said  board  as  aforesaid, 
as  in  their  judgment  was  just  and 
right,  to  adjust  and  equalize  the  valua- 
tion of  real  and  personal  property  in 
said  Arapahoe  county  with  the  valua- 
tion of  the  real  and  personal  property 
of  the  several  counties  of  the  State,  and 
said  statement  of  changes  so  made  and 
transmitted  to,  and  received  by  the  said 
county  clerk  of  said  Arapahoe  county, 
have  been  by  him  disregarded,  and 
he  hath  and  still  doth  neglect  and  re- 
fuse to  perform  his  duty  in  the  prem- 
ises, and  he  hath  and  doth  wrongfully 
refuse,  in  making  up  the  tax  list  in 
and  for  said  county  of  Arapahoe,  to 
compute  and  carry  out  in  the  proper 
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adjournment  at  the  office  of  the  secretary  of  State,  until  it  had  com- 
pleted its  work,  as  alleged  in  said  relator's  petition  herein;  and  he 
denies  that  after  the  abstracts  of  the  assessment  rolls  had  been 
received,  the  State  board  of  equalization  of  the  State  of  Colorado 
proceeded  to  adjust  and  equalize,  or  ever  did  adjust  or  equalize,  the 
valuation  of  real  and  personal  property  among  the  several  counties  of 
the  State,  according  to  it^  best  knowledge  and  judgment;  and  he 
denies  that  the  State  board  of  equalization  of  the  State  of  Colorado 
ascertained  that  the  valuation  of  real  estate  in  several  counties 
of  the  State  did  not  bear  a  fair  relation  and  proportion  to  the 
valuation  in  all  other  counties  of  the  State;  and  he  denies  that  the 
State  board  of  equalization  of  the  State  of  Colorado  thereupon 
increased  the  aggregate  valuation  of  the  real  estate  of  some  of  the  said 
counties  and  diminished  the  aggregate  valuation  of  the  real  estate  of 
other  of  said  counties,  as  much,  and  no  more,  as  in  its  judgment  was 
necessary  to  produce  a  just  relation  between  all  the  valuations  of 


column  a  State  tax  according  to  said 
change  so  made  as  aforesaid  by  the  said 
board  of  equalization,  and  so  trans- 
mitted to  said  clerk,  contrary  to  the 
provisions  of  said  act,  and  he,  the  said 
Wilbur  C.  Lothrop,  county  clerk  of  said 
Arapahoe  county  as  aforesaid,  hath 
wholly  failed  and  refused,  and  doth 
continue  to  fail  and  refuse  to  discharge 
his  duty  herein,  contrary  to  the  pro- 
visions of  said  act. 

Wherefore,  inasmuch  as  said  Wilhur 
C.  Lothrop,  county  clerk  as  aforesaid, 
hath  failed  and  refused,  and  doth  fail 
and  refuse  to  compute  and  carry  out  in 
the  proper  column  a  State  lax  at  the 
rate  as  returned  to  him,  as  aforesaid, 
by  said  State  board  of  equalization; 
and.  whereas,  your  petitioner  further 
shows,  that  there  is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary 
course  of  law,  whereby  the  said  Wilbur 
C.  Lothrop,  county  clerk  as  aforesaid, 
can  be  compelled,  in  making  up  his 
tax  list,  to  compute  and  carry  out  in 
the  proper  column,  a  State  tax  accord- 
ing to  the  changes  so  made  in  the  as- 
sessment of  property  in  said  Arapahoe 
county  by  said  State  board  of  equaliza- 
tion: and  your  petitioner  further  shows 
that  the  only  remedy  whereby  the  peo- 
ple of  the  State  of  Colorado  can  or  may 
realize  from  the  said  connly  ol  A rapa/toe 
its  just  quota  of  taxes  for  State  pur- 
poses in  accordance  with,  and  pursuant 
to  said  act,  is  by  the  writ  of  mandamus. 

Wherefore,  your  petitioner  prays  a 
writ  of  mandamus  directed  to  the  said 
Wilbur  C  Lothrop,  county  clerk  of  said 
Arapahoe  county,  commanding  him  to 
proceed  without  delay  in  making  up 
the  tax  list  as  required  by  said  act,  to 


compute  and  carry  out  in   the  proper 
column,  a  State   tax    according  to  the 
statement  of  the  changes  so  made  by 
the  State   board  of  equalization,  in  the 
assessment   of   said  Arapahoe   county, 
and    transmitted   to  him  by  the  State 
auditor,  at  the  rate  of  j  mills  on  the 
dollar,  to  be  collected  within  the  said 
county  of  Arapahoe,  and  that  such  other 
and  further  order  may  be  made  in  the 
premises  as  justice  may  require,  etc. 
David  C.  Crawford. 
State  of  Colorado,         ) 
County  of  Arapahoe.  ) 

David  C.  Crawford,  being  duly  sworn 
according  to  law.  deposes  and  says  that 
he  is  the  petitioner  named  in,  and  who 
signed  the  foregoing  petition;  that  he 
is  the  auditor  of  the  State  of  Colorado, 
and  a  member  of  the  State  board  of 
equalization  for  the  State  of  Colorado, 
and  attended  personally  all  the  sittings 
of  the  said  board  mentioned  and  re- 
ferred to  in  said  petition,  and  partici- 
pated in  all  the  prOceedings.deliberation 
and  action  of  said  board  in  said  petition 
mentioned;  that  the  several  matters 
and  things  in  said  petition  set  forth  are 
true  of  his  own  knowledge  except  as  to 
matters  therein  stated  on  information 
and  belief,  and  as  to  those  matters  he 
believes  them  to  be  true. 

David  C.  Crawford. 

Sworn  to  and  subscribed  before  me, 
this  22d  da.y  of  October,  a.  d.  1877. 

(seal)  Orson  Brooks, 

Notary  Public  " 

A  demurrer  to  this  answer  was  over- 
ruled, except  as  to  certain  irrelevant,  re- 
dundant and  immaterial  matter,  which 
was  ordered  stricken  out  and  which  has 
been  particularly  noted  in  the  text. 
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real  estate  in  the  State;  and  he  denies  that  the  said  State  board  of 
equalization  in  the  discharge  of  its  duty,  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  among  the  several  counties 
of  the  State,  made  certain  changes  in  the  valuation  and  assessment 
of  the  real  and  personal  property  in  the  county  of  Arapahoe  from 
the  valuations  as  shown  by  the  abstract  of  assessment  roll  returned 
by  the  county  clerk  of  said  county  to  the  auditor  of  State;  and  he 
denies  that  the  State  board  of  equalization  of  the  State  of  Colorado 
increased  the  valuation  of  land  in  Arapahoe  county  one  hundred  per 
centum;  the  valuation  of  hovsts  fifteen  per  centum;  the  valuation  of 
m\x\&s  hventy-five  per  centum;  the  valuation  of  C2it\.\&  seventy-one  ■ptr 
centum,  and  the  valuation  of  sheep  thirty  per  centum;  and  as  to  the 
allegation  in  the  relator's  petition,  that  on  the  1st  day  of  September, 
A.  D.  1 877,  the  auditor  of  State  duly  transmitted  to  each  of  the 
county  clerks  of  the  various  counties  of  the  State  a  statement  of  the 
changes  alleged  to  have  been  made  in  the  assessment  of  his  county 
by  the  said  State  board  of  equalization,  this  defendant  states  that  he 
has  not  and  cannot  obtain  sufficient  knowledge  or  information  upon 
which  to  base  a  belief. 

Second.  And  for  a  second  and  further  answer  to  the  petition,  this 
defendant  admits: 

That  he  is  now,  and  on  the  ^/fr^/ day  of  September  last  past  was,  the 
county  clerk  of  said  county  of  Arapahoe; 

That,  as  such  county  clerk,  on  or  about  the  1st  day  of  September, 
A.  D.  1 877,  he  received  from  the  auditor  of  State  a  statement  in 
writing  containing  certain  changes  in  the  valuation  of  real  and  personal 
property  in  the  county  of  Arapahoe,  purporting  to  have  been  made 
by  the  State  board  of  equalization  of  the  State  of  Colorado,  which  said 
statement  is  the  same  referred  to  by  the  relator  in  his  petition  herein, 
as  this  defendant  is  informed  and  verily  believes,  and  none  other  or 
different,  but  this  defendant  denies  that  any  such  changes  in  the 
valuation  of  the  real  and  personal  property  in  said  county  of  Arapahoe, 
as  were  contained  in  said  statement,  were  ever  made,  or  authorized 
to  be  made,  by  the  State  board  of  equalization  of  the  State  of  Colo- 
rado, or  by  a  majority  of  the  members  of  the  said  State  board  of 
equalization  at  any  meeting  of  said  board;  and  he  denies  that  the 
changes  in  the  valuation  of  the  real  and  personal  property  of  said 
county  of  Arapahoe,  which  appeared  in  said  statement  so  as  aforesaid 
received  from  the  said  auditor  of  State,  were  ever  made  by  the  said 
State  board  of  equalization,  as  in  its  judgment  was  just  and  right  to 
adjust  and  equalize  the  valuation  of  real  and  personal  property  in  said 
county  of  Arapahoe  with  the  valuation  of  real  and  personal  property 
of  the  several  counties  of  the  State;  [and  this  defendant  denies  that 
any  such  changes  as  appeared  upon  the  said  statement  were  necessary 
to  be  made  in  the  valuation  of  the  real  and  personal  property  of  said 
county  of  Arapahoe  for  the  year  i877  in  order  to  equalize  and  adjust 
the  valuation  of  the  real  and  personal  property  of  said  county  of 
Arapahoe  with  the  valuation  of  real  and  personal  property  of  the 
several  counties  of  the  State  ;]^  and  this  defendant  further  admits  that 

1,  The  matter  enclosed  by  [  ]  was  ordered  stricken  out  as  irrelevant,  redundant 
and  immaterial. 
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he,  as  such  county  clerk,  has  disregarded  the  changes  in  the  valuation 
of  real  and  personal  property  in  said  county  of  Arapahoe  as  appeared 
in  the  said  statement  so  as  aforesaid  received  by  him,  and  that  he  has 
refused,  in  making  up  the  tax  list  for  said  county  of  Arapahoe^  for  the 
year  i877,  to  compute  and  carry  out  in  the  proper  column  a  State 
tax  according  to  said  changes  in  said  statement  contained,  for  the 
reason  that,  as  he  is  advised  and  believes,  no  such  changes  were  ever 
made  by  the  State  board  of  equalization  of  the  State  of  Colorado;  [and 
that  such  changes  were  contrary  to  the  spirit  and  intent  of  the  consti- 
tution and  laws  of  this  State  ;]^  and  that  it  was  his  duty  to  disregard 
all  such  changes  in  carrying  out  the  State  tax  for  the  year  i877,  upon 
the  assessment  roll  of  said  county  of  Arapahoe;  and  he  denies  that, 
as  he  is  advised  and  verily  believes,  such  refusal  was,  or  is,  contrary 
to  the  Constitution  and  laws  of  this  State. 

Third.  And  for  a  third  and  further  answer  this  defendant,  upon 
information  and  belief,  avers: 

That  on  the  13th  day  of  August^  a.  d.  i877,  being  the  2d  Monday  oi 
August,  A.  D.  1 877,  the  governor,  auditor  of  State,  State  treasurer, 
and  attorney-general,  members  of  the  State  board  of  equalization, 
met  at  the  office  of  the  secretary  of  State,  at  the  capitol  of  the  State. 

That  on  that  occasion  the  secretary  of  State  was  absent  and  took 
no  part  in  the  deliberations  or  proceedings  of  the  other  members  of 
said  State  board; 

That  the  other  members  of  said  State  board,  to  wit:  the  governor, 
the  auditor  of  State,  the  State  treasurer,,  and  the  attorney-general, 
assuming  to  act  as  the  State  board  of  equalization  of  the  State  of 
Colorado,  transacted  no  business,  and  adjourned  to  the  20th  day  of 
August,  iS77; 

That  on  the  20th  day  of  August,  i877,  the  said  auditor  of  State, 
State  treasurer,  and  attorney-general,  members  of  said  State  board, 
again  met  at  the  office  of  the  secretary  of  State  in  Denver;  that  the 
governor  and  secretary  of  State  did  not,  nor  did  either  of  them,  meet 
with  or  take  any  part  in  the  deliberations  of  the  other  members  of 
said  State  board; 

That  the  said  auditor  of  State,  State  treasurer,  and  attorney-general 
did  no  business  at  that  meeting  except  to  direct  the  auditor  and  the 
clerk  of  said  members  of  said  board  to  prepare  tables  of  the  assess- 
ment returns  for  the  year  1 876  and  of  the  year  i877,  so  far  as  the 
same  had  been  received,  and  to  adjourn,  which  they  did  to  the  2Tth 
day  of  August,  i877; 

That  afterward,  and  on  the  31st  day  oi  August,  a.  d.  i877,  the  said 
auditor  of  State,  State  treasurer,  and  attorney-general,  members  of 
said  State  board  of  equalization,  again  met  at  the  office  of  the  secre- 
tary of  State  in  the  city  of  Denver;  that  the  governor  and  secretary 
of  State  did  not,  nor  did  either  of  them,  have  any  notice  of  a  meeting 
of  the  State  board  of  equalization  on  that  day;  and  the  said  governor 
and  secretary  of  State  did  not,  nor  did  either  of  them,  on  that  day 
meet  with,  or  take  any  part  in  the  deliberations  of  the  other  mem- 
bers of  said  State  board; 

1.  The  matter  enclosed  by  [  ]  was  ordered  stricken  out  as  irrelevant,  redundant 
and  immaterial. 
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That  on  the  said  31st  day  of  August,  a.  d.  i877,  the  said  auditor  of 
State,  State  treasurer  and  attorney-general  assuming  to  be,  and  to 
act  as  the  State  board  of  equalization  of  the  State  of  Colorado,  and  in 
the  absence  of  the  other  members  of  said  board,  and  without  authority 
of  law,  proceeded  to  examine  the  various  assessments  as  far  as  regards 
the  State  tax,  and  to  make  certain  changes  in  the  rate  of  assessment 
in  the  various  counties  of  the  State;  and  then  and  there,  contrary  to 
the  true  intent  and  spirit  of  the  constitution  and  laws  of  this  State, 
called  before  them  and  took  the  advice  and  opinion  of  sundry  farm- 
ers, ranchmen,  stock  breeders  and  money  lenders  as  to  the  proper 
value  of  real  and  personal  property  in  the  different  counties  of  the 
State,  and  compared  the  abstracts  of  the  assessments  from  the  various 
counties  of  the  State  returned  in  previous  years  with  the  abstracts 
for  the  year  i877,  for  the  purpose  of  equalizing  the  valuation  of 
property  in  the  various  counties  of  the  State,  and  then  and  there, 
instead  of  equalizing  the  rate  of  assessment  in  the  various  counties  in 
the  State,  whenever  the  scale  of  valuation  had  not  been  adjusted  with 
reasonable  uniformity  by  the  different  assessors  and  by  increasing 
the  aggregate  valuation  of  the  real  estate  of  such  counties  in  the 
State,  as  was  relatively  too  low  in  proportion  to  the  valuation  of  real 
estate  in  the  other  counties  in  the  State,  and  diminishing  the  aggre- 
gate valuations  of  real  estate  of  such  counties  of  the  State  as  was 
relatively  too  high  in  proportion  to  the  valuation  of  the  real  estate 
of  the  other  counties  of  the  State,  so  as  to  produce  a  just  relation 
between  all  the  valuations  of  real  estate  in  the  State,  increased  the 
aggregate  valuation  of  the  real  and  personal  property  over  and  above 
the  valuations  as  returned  by  the  clerks  of  the  following  counties  as 
follows: 

The  county  of  Arapahoe $960, 255  90 

The  county  of  Bent 22Jt,  038  J,5 

The  county  of  Boulder 630,  e5Jf  70 

The  county  of  Douglas 305, 389  60 

The  county  of  Elbert Jfi9,  008  95 

The  county  of  El  Paso 383, 818  90 

The  county  of  G/lpln 55,025  00 

The  county  of  Huerfano  12,  538  H 

The  county  of  Jefferson 5^7,  979  05 

The  county  of  Lake 272  85 

The  county  of  La  Plata 5,962  50 

The  county  of  Larimer 305,  330  85 

The  county  of  Las  Animas 2J^,  648  98 

The  county  of  Park 11,303  00 

The  county  of  Pueblo 6U,  S32  70 

The  county  of  Rio  Grande    2,  694  50 

The  county  of  Routt 49,206  50 

The  county  of  Saguache 28,568  73- 

The  county  of  Summit 4^^  72 

The  county  of  Weld 889,  545  20 

$5,  490,  993  32 
The  said  auditor  of  State,  State  treasurer  and  attorney-general, 
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assuming  to  be  the  State  board  of  equalization  of  the  State  of  €010- 
rado,  at  tlie  same  time  and  place  diminished  the  aggregate  valuations 
of  the  following  named  counties  as  follows: 

The  county  of  Conejos $/^  852  80 

The  county  of  Costilla   .. .'. j,  287  00 

The  county  of  Custer 26,  834  05 

The  county  of  Fremont  , 15,  617  00 


$49, 590  85 
And  made  no  changes  whatever  in  the  valuations  of  the  property 
in  the  other  counties  of  the  State,  thereby  making  a  net  increase  in 
the  aggregate  valuation  of  all  the  counties  in  the  State,  above 
the  aggregate  valuations  as  returned  by  the  clerks  of  the  several 
counties,  of  %5,Jfj^l,Ji.02.47,  as  will  more  fully  and  at  large  appear  by 
reference  to  the  tabular  statement  hereto  attached,  and  made  apart 
of  this  answer,  and  to  which  the  defendant  begs  leave  to  refer  if  it 
becomes  necessary  for  him  to  do  so. 

That  in  making  such  net  increase  in  the  aggregate  valuations  of 
all  the  counties  as  aforesaid,  above  the  aggregate  valuations  as 
returned  by  the  clerks  of  the  several  counties,  the  said  auditor  of 
State,  State  treasurer  and  attorney-general  increased  the  aggregate 
valuation  of  the  property  in  the  said  county  of  Arapahoe  as 
follows: 

They  increased  the  value  of  lands  one  hundred  per  centum,  thereby 
fixing  the  valuation  of  lands  in  said  county  at  the  average  value  of 
%1S.06  per  acre,  while  the  equalized  valuation  of  all  the  lands  in  the 
State  as  returned  by  the  clerks  of  the  several  counties  is  only  ^.63 
per  acre. 

They  increased  the  valuation  of  horses  in  said  county  Ji/teen  per 
centum,  thereby  fixing  the  valuation  of  horses  per  head  in  said 
county  at  $4'^. 89,  while  the  equalized  valuation  of  all  the  horses  in 
the  State  as  returned  by  the  clerks  of  the  several  counties  is  $4<^.^i 
per  head. 

They  increased  the  valuation  of  mules  in  said  county  twenty-five  per 
centum,  thereby  fixing  the  valuation  of  mules  in  said  county  at  ^4-24 
per  head,  while  the  equalized  valuation  of  all  the  mules  in  the  State 
as  returned  by  the  clerks  of  the  several  counties  is  ^66.33  per 
head. 

They  increased  the  valuation  of  cattle  in  said  county  seventy-one 
per  centum,  thereby  fixing  the  valuation  of  cattle  in  said  county  at 
$12.02  per  head,  while  the  equalized  valuation  of  all  the  cattle  in 
the  State  as  returned  by  the  clerks  of  the  several  counties  is  $10.02 
per  head. 

They  increased  the  valuation  of  sheep  in  said  county  thirty  per 
centum,  thereby  fixing  the  valuation  of  sheep  in  said  county  at  $1.70 
per  head,  while  the  equalized  valuation  of  all  the  sheep  in  the 
State  as  returned  by  the  clerks  of  the  several  counties  is  $1.63  per 
head. 

All  which  will  more  fully  and  at  large  appear  by  reference  to  the 
said  tabular  statement  hereto  attached,  and  to  which  this  defendant 
begs  leave  to  refer. 
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That  the  changes  so  as  aforesaid  made  by  the  said  auditor  of  State, 
State  treasurer,  and  attorney-general,  in  the  valuation  of  the  real  and 
personal  property  of  said  Arapahoe  county,  for  the  year  i877,  are  the 
same  changes  therein  alleged  by  the  relator  herein  to  have  been 
made  by  the  State  board  of  equalization  of  the  State  of  Colorado,  and 
none  other  or  different. 

Fourth.  And  this  defendant  further  answering,  avers,  that  as  he  is 
advised  and  believes,  and  he  so  charges  the  truth  to  be,  [the  said 
David  C.  Crawford,  auditor  of  State,  George  C.  Corning,  State 
treasurer,  and  Archibald  J.  Sampson,  attorney-general,  do  not,  and 
never  did,  constitute  the  State  board  of  equalization  of  the  State  of 
Colorado,  and  that  they,  the  said  Crawford,  Corning  and  Sampson,  had 
no  right,  power,  or  authority  whatever,  in  the  absence  of  the  governor 
and  secretary  of  State,  to  sit  as  a  State  board  of  equalization  or  to 
make  any  changes  in  the  valuation  in  the  real  and  personal  property 
in  the  several  counties  of  the  State  as  returned  by  the  several  county 
clerks;]^  that  the  State  board  of  equalization  never  met,  nor  con- 
sidered, nor  examined  the  various  assessments,  nor  equalized  the 
rate  of  assessments  in  the  various  counties  in  the  year  i877,  and 
never  made  any  changes  whatever  in  the  valuation  of  real  or  per- 
sonal estate  in  the  county  of  Arapahoe  for  the  year  i877;  and  he  is 
advised  and  so  charges  the  truth  to  be,  that  all  the  changes  made  in 
the  valuation  of  real  and  personal  property  in  said  county  of  Arapa- 
hoe, so  far  as  regards  the  State  tax,  were  made  by  the  said  David 
C.  Crawford,  auditor  of  State,  George  C.  Corning,  State  treasurer, 
a.n6.  Archibald /.  Sampson,  attorney-general,  [and  that  such  changes 
were  made  without  authority  of  law,  and  were  irregular,  improper, 
null  and  void.]^ 

Fifth.  This  defendant,  further  answering,  denies  each  and  every 
allegation  in  said  petition  contained  not  hereinbefore  specifically 
denied,  admitted,  or  controverted. 

Wherefore  this  defendant  prays  that  the  peremptory  writ  of  man- 
damus prayed  against  him  may  be  denied. 

Wilbur  C.  Lothrop. 

Wm.  B.  Mills,  Attorney  for  the  defendant. 

State  of  Colorado,       \ 
County  of  Arapahoe.  \ 

Wilbur  C.  Lothrop,  being  duly  sworn,  deposes  and  says:  that  he  is 
the  defendant  in  the  above  entitled  proceeding;  that  he  has  heard 
read  the  foregoing  answer  by  him  subscribed,  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  upon  information  and  belief,  and  as  to 
those  matter  he  believes  it  to  be  true. 

Wilbur  C.  Lothrop. 

Subscribed  and  sworn  to  this  2Jfth  day  of  October,  a.  d.  i877, 
before  me, 

(seal)  Lorin  A.  Staley,  Notary  Public. 

1.  The  matter  enclosed  by  [  ]  was  allegations  asserted  nothing  but  a  con- 
ordered  stricken  out,  as  each  of  these     elusion  of  law. 
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d.  Judge,  that  Injunction  had  Issued  in  Accordance  with  Decree  of 

Supreme  Court. 

Form  No.  13524. 
(Precedent  in  Whiteman's  Petition,  141  Pa.  St.  601. )• 


In  \.\\t.  Supreme Q,o\xr\. 

of  Pennsylvania,  for  the 

>  Eastern  District.     Of 

March    Term,     \%91. 

No.  13. 


[  The  Commonwealth  of  Pennsylvania  ex  rel. '' 

L.  P.  IVhiteman 

against 

James  Ingraham,  President  Judge  of  the  Court 

of  Common  Pleas  of  Fayette  County. 

The  respondent,  for  return  to  the  alternative  writ  of  mandamus 
herein,  saith]  2  that  without  conceding  the  correctness  of  all  the 
statements  contained  in  the  petition  of  the  plaintiff,  of  many  of  which 
your  respondent  is  entirely  ignorant,  the  respondent  makes  full 
answer  to  all  that  is  material  and  relevant  to  the  issue  as  it  appears 
to  him: 

That  your  respondent  resides  in  the  borough  of  Waynesburg  in  the 
county  of  Greene^  whereas  the  contention  arises  in  the  county  of 
Fayette,  where  all  the  counsel  concerned  also  reside;  that  the  counsel 
for  plaintiff  forwarded  by  mail  to  your  respondent  the  order  of  your 
Honorable  Court  reversing  the  decree  refusing  a  preliminary  injunc- 
tion in  the  case  of  L.  P.  IVhiteman  v.  Fayette  Fuel- Gas  Co.,  and 
directing  that  a  preliminary  injunction  be  issued  as  prayed  for;  that 
the  same  counsel  also  enclosed  a  form  of  order  with  the  explanation 
that  "the  gas  company  had  procured  an  execution  to  be  issued 
against  them,  evidently  to  evade  the  responsibility  of  disobeying  the 
injunction,"  and  that  the  sheriff  of  Fayette  county  had  seized  the 
property  of  the  defendant  under  said  execution;  that  upon  these 
representations  your  respondent  made  the  following  order  dated 
January  23,  iS91:  (^Here  said  order  7vas  copied). 

The  above  order  was  made  without  notice  to  the  counsel  for  A.  IV. 
Mellon,  the  execution  creditor;  and  that  part  of  it  containing  direc- 
tions to  the  sheriff  of  Fayette  county  was  in  excess  of  the  order  of 
your  Honorable  Court,  and  was  made  upon  the  representations  of 
counsel  that  "the  gas  company  had  procured  the  execution  to  be 
issued  against  them,  evidently  to  evade  the  responsibility  of  disobey- 
ing the  injunction."  But,  at  the  hearing  before  your  respondent,  on 
February  21,  i891,  upon  motion  to  dissolve  the  said  preliminary 
injunction  granted  on  January  23d,  it  was  shown  and  admitted  by 
counsel  that  A.  IV.  Mellon,  the  execution  creditor,  was  acting  in  good 
faith  in  the  prosecution  of  his  claim  against  the  Fayette  Fuel-Gas  Co.; 
whereupon  your  respondent  modified  the  decree  ol  January  23,  i891, 
so  far  as  it  affected  the  sheriff  of  Fayette  county,  but  your  respondent 
expressly  continued  the  preliminary  injunction  so  far  as  the  Fayette 
Fuel-Gas  Co.  was  concerned;  so  that  at  all  times  since  the  order  of 
your  Honorable  Court  was  presented  to  your  respondent,  he  has 
strictly  complied  therewith,  and  the  said  preliminary  injunction, 
directed  to  be  issued  against  the  Fayette  Fuel-Gas  Co.,  by  your  Hon- 

1.  In  this  case  a  peremptory  writ  of  See.  generally,  supra,  note  2,  p.  932. 
mandamus  was  denied  and  the  petition  2.  The  matter  enclosed  by  [  J  will 
was  dismissed.  not  be  found  in  the  reported  case. 
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orable  Court,  is  now  in  force,  and  has  never  been  changed  or  inter- 
fered with  by  your  respondent  since  it  was  first  issued. 

Your  respondent  further  states  that,  believing  that  he  had  no  legal 
right  to  interfere  with  the  due  process  of  law  invoked  by  A.  W. 
Mellon,  the  execution  creditor,  for  the  collection  of  his  claim  against 
the  Fayette  Fuel-Gas  Co.,  and  the  testimony  taken  on  the  motion  to 
dissolve  the  injunction  satisfying  your  respondent  that  the  said 
A.  W.  Mellon  was  injured  by  reason  of  said  order  to  the  sheriff,  and 
would  suffer  loss  if  not  relieved  therefrom,  your  respondent  was 
moved  to  withdraw  said  order  of  January  23,  i891,  so  far  as  it  related 
to  the  sheriff  of  Fayette  county;  but  your  respondent  is  in  no  wise 
responsible  for  the  action  of  the  sheriff  subsequent  to  said  revoca- 
tion, nor  for  the  construction  the  said  sheriff  put  upon  said  order  of 
revocation. 

Your  respondent,  for  these  reasons  respectfully  declines  to  issue 
the  preliminary  injunction  to  the  sheriff  and  others  as  'prayed  for, 
unless  otherwise  directed  by  your  Honorable  Court;  but  will  cheer- 
fully and  promptly  abide  by,  and  act  on  such  judgment  and  decree 
or  order,  as  your  Honorable  Court  may  see  fit  to  make. 

\^James  Ingra/iam, 

President  Judge  of  the  Court  of  Common  Fleas 

of  Fayette  County.]^ 

e.  Justice  of  Peace,  that  Appellant  was  Not  Entitled  to  Certiflcation  of 
Record  to  Circuit  Court,  Not  Having  Paid  Justice's  Costs. 

Form  No,  I3S2S- 

(Precedent  in  Dibell  v.  People,  22  Mich.  372  )' 

To  the  Circuit  Court  for  the  County  of  Hillsdale:  In  pursuance  of 
an  order  of  this  court,  I  do  hereby  certify  and  return  to  the  court 
that  in  a  certain  cause  wherein  Elmira  C.  Keefer  was  complainant, 
and  Peter  S.  B rinkerhoff  deitn6.a.nt,  I  rendered  judgment  in  favor  of 
said  complainant  and  against  said  defendant,  on  the  Slst  day  oi  May, 
A.  D.  i870,  as  is  set  forth  in  said  order,  which  said  judgment  was  for 
the  restitution  to  the  said  complainant,  Elmira  C.  Keefer,  of  the  prem- 
ises described  in  said  order,  and  also  for  her  costs  of  suit,  taxed  at 
forty-four  and  eighty-six  one-hundredths  dollars. 

I  also  further  certify  and  return  to  the  court,  that  on  the  I^th  day  of 
June,  A.  D.  1870,  the  defendant,  Peter  S.  Brinkerhoff,  made  and  filed  with 
me  an  affidavit  and  a  bond  duly  executed,  for  an  appeal  of  said  cause, 
and  at  the  same  time  paid  tome  /^«  dollars  as  the  costs  in  said  cause, 
and  one  doWzx  for  making  said  return;  that  the  time  the  said  affi- 
davit and  bond  were  filed  and  money  so  paid,  I  informed  the  said  Peter 
S.  Brinkerhoff  XhaX  I  should  not  make  a  return  on  said  appeal  unless  he 
paid  the  full  amount  of  the  taxed  costs,  viz:  forty-four  and  eighty-six 
one-hundredths  dollars,  and  that  I  did  not  receive  the  ten  dollars  as  a 
payment  of  the  costs  in  said  suit,  but  received  it  under  protest. 

1.  The  matter  enclosed  by  [  ]  will  circuit  court  awarding  a  mandamus 
not  be  found  in  the  reported  case.  against  the  justice  was  reversed. 

2.  In  this  case  the  judgment  of  the        See,  generally,  supra,  note  2,  p.  932. 
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I  further  return  and  certify  to  the  court,  that  I  have  not  made 
return  in  said  cause  to  this  court,  because  I  considered  that  net 
appeal  had  been  taken  therein  for  the  reason  that  the  full  amount  of 
the  costs  was  not  paid  to  me,  as  required  by  statute  in  such  cases 
made  and  provided. 

[Timothy  C.  Dibeli.y 

t.  Treasurer,  that  Warrant  was  Drawn  Contrary  to  Constitution. 

Form  No.  13526.  , 

(Precedent  in  People  v.  May,  gColo.  82.)* 
[(  Tif/e  of  court  and  cause  as  in  Form  No.  13523. ) 
Now  comes  the  above  named  defendant  and  for  his  return  and 
answer  to  the  alternative  writ  and  petition  herein,  denies]^ 

1.  That  the  relator  was  the  legal  holder  of  the  certain  county  war- 
rant or  order  of  said  alleged  county  ol  Lake,  No.  12,119,  mentioned 
and  described  in  said  petition  and  alternative  writ,  as  alleged 
therein. 

That  the  said  warrant  or  order  was,  on  the  9t/t  day  of  May,  a.  d. 
iSS^y  or  at  any  other  time  before  or  since,  for  value  received  or 
otherwise,  sold,  assigned,  transferred  or  delivered  to  said  petitioner, 
and  denies  that  the  said  petitioner  was  or  is  the  owner  of  said  county 
warrant  or  order,  or  entitled  to  receive  payment  therefor  from  the 
county  treasurer  of  said  county  of  Lake. 

2.  And  for  a  second  and  separate  defense  to  this  action  and  the 
matters  and  things  alleged  and  set  forth  in  the  said  relator's  petition 
and  the  alternative  mandamus  herein,  the  said  defendant  and  re- 
spondent further  answering  alleges  that  said  supposed  and  alleged 
county  warrant  or  order  No.  12,119,  issued  to  William  L.  Ledford  for 
%15.Jfi,  mentioned  and  set  forth  in  the  said  relator's  petition  and  the 
alternative  mandamus  herein,  was  made  and  issued  or  attempted  to 
be  made  and  issued,  and  the  debt  and  obligation  thereof  assumed  to 
be  contracted,  or  attempted  to  be  contracted,  by  the  said  county 
oi  Lake  \n  direct  violation  and  contravention  of  the  provisions  of 
section  six  (6)  of  article  eleven  (11)  of  the  constitution  of  the  state 
of  Colorado  in  such  case  made  and  provided,  and  at  a  time,  to  wit,  the 
fifth  (J5th)  day  oi  July,  a.  d.  \Z83,  when  the  limitation  of  the  aggre- 
gate amount  of  debt  or  indebtedness  which  could  lawfully  be  con- 
tracted or  incurred  by  the  said  county  of  Lake  for  all  purposes  as 
prescribed  by  said  constitutional  provision,  had  been  reached  and 
exceeded  by  said  county,  and  in  this,  to  wit: 

First.  That  at  the  said  time  the  total  valuation  of  the  taxable  real 
and  personal  property  of  said  county  of  Z<z>J<r  was  not  less  than  <?«<? 
million  dollars  {%1, 000,000),  and  in,  fact  and  truth,  at  such  time  such 
valuation,  as  assessed  in  pursuance  of  the  laws  of  the  state  of  Colo- 

1.  The  matter  enclosed  by  and  to  be  was  not   noticed  in  the  opinion.     The 

supplied  within  [  ]  will  not   be  found  sufficiency  of  the  second  defense  was 

in  the  reported  case.  submitted  on  demurrer  and  the  demur- 

8.  The  first  defense  of  this  answer  rer  was  overruled,  the  defense  inter- 
was  treated  as  amounting  to  a  traverse  posed  by  the  answer  being  held  good, 
of  the  allegations  of  the  complaint  and  See,  generally,  supra,  note  2,  p.  932. 
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rado,  amounted  to  the  sum  of,  to  vi\t,four  million  two  hundred  and 
forty-one  thousand  Jive  hundred  and  thirty-Jive  dollars  ($^,^-^2,555). 

Second.  That  at  said  time  the  aggregate  amount  of  the  indebted- 
ness of  said  county  of  Lake,  for  all  purposes,  exclusive  of  debts  con- 
tracted before  the  adoption  of  the  constitution  of  the  state  of  Colorado, 
exceeded  the  snm.  oi  Jijty  thousand  eight  hundred  and  ninety-eight  do\- 
lars  (^%50,898'),  and,  in  fact,  exceeded  the  sum  of  one  hundred  thousand 
dollars  {%100,000),  and  that  at  such  time  said  indebtedness  exceeded 
twice  the  rate  upon  the  whole  valuation  of  the  taxable  property,  real 
and  personal,  of  said  county  of  Lake,  as  specified  in  and  by  said  con- 
stitutional provision,  by  reason  of  all  which  the  said  county  warrant 
or  order  is  of  no  validity,  force  or  effect  whatever  against  said 
county  of  Lake,  and  ought  not  to  be  received  for  or  in  payment  of 
the  taxes  in  s^id  petition  and  alternative  writ  of  mandamus  mentioned 
and  alleged. 

[(^Signature  and  verijication  as  in  Form  No.  13523^)^ 

3.  By  City  or  Town  Officer. 

a.  Commissioners,  that  Railroad  Refused  to  Make  Agreement  as  to 
Application  of  Railroad  Aid  Bonds. 

Form  No.  13527. 

(Precedent  in  People  v.  Hitchcock,  2  Thomp.  &  C.  (N.  Y.)  135.)* 

[Supreme  Court,  Chenango  County. 
The  People  oj  the  State  oj  New  York,  ex  relatione  the '' 

Utica,  Chenango  and  Cortland  Railroad  Company 

against 

Norman  P.  Hitchcock,  D.  R.  Hakes  and  William 

Tayljr,  Commissioners  oJ  the  town  oJ  Pitcher.  ^^ 

We,  Norman  P.  Hitchcock,  D.  R.  Hakes  and  IVilliam  Taylor,  do 
answer  and  return  to  the  supreme  court  above  mentioned: 

I.  That  we  and  each  of  us  entered  upon  the  duties  of  our  office 
and  offices,  as  commissioners  of  the  town  of  Pitcher,  as  above  men- 
tioned, without  making  or  delivering  to  the  clerk  of  said  town,  or  to 
any  other  person  or  officer,  any  bond  or  bonds  conditioned  for  the 
faithful  discharge  of  our  official  duties,  or  otherwise,  and  without 
making  or  delivering  any  official  bonds  whatever;  that  we  have  not, 
nor  has  either  of  us,  since  being  appointed  as  such  commissioner  or 
commissioners,  given  or  delivered  any  such  official  bond  or  bonds; 
that  we  have  not,  nor  has  either  of  us,  given  or  delivered  any  bond 
or  bonds  in  pursuance  of  chapter  270  of  the  Laws  of  1873,  or  other- 
wise; that  we  did  not,  nor  did  either  of  us,  know  of  the  passage  of 
said  chapter  270,  until  more  than  twenty  days  after  its  passage;  and 
that  we  are  advised  and  verily  believe  that  we  are  no  longer  com- 
missioners of  the  town  oi  Pitcher;  that  we  have  no  authority  to  issue 

1.  The  matter  enclosed  by  and  to  be  granting  a  peremptory  writ  was  re- 
supplied  within  []  will  not  be  found  in  versed  and  the  motion  for  mandamus 
the  reported  case.  denied. 

2.  A  judgment  of  the  special   term  See,  generally,  supra,  note  2,  p.  932. 
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or  deliver  the  said  bonds   mentioned  in  said  writ,  and   that   our 
respective  offices  have  become  vacant. 

2.  That  the  town  of  Pitcher  proceeded  to  the  bonding  mentioned 
in  said  writ,  and  the  tax  payers  mentioned  in  said  writ  made  the  appli- 
cation to  the  county  judge,  and  set  forth  in  said  writ,  and  signed  the 
petition  in  said  proceeding  before  said  county  judge,  mentioned  in 
said  writ,  upon  the  express  assurance,  promise  and  guaranty  of  the 
Utica,  Chenango  and  Cortland Hailroad  Company,  its  officers  and  agents, 
that  the  bonds  of  said  town  should  not  be  delivered  to  said  company, 
except  as  follows,  to  wit:  After  the  road  of  said  company  should 
be  completely  graded  from  Cortlatid  to  said  town  of  Pitcher,  then,  as 
fast  and  as  often  as  one  mile  of  the  road  of  said  company  should  be 
graded  in  said  town  of  Pitcher,  and  the  necessary  bridges  built,  and 
the  same  put  in  readiness  for  the  placing  of  the  ties  upon  the  same, 
$5,000  in  amount  of  said  bonds  should  be  delivered  to  said  company; 
when  the  whole  of  said  road  through  the  town  of  Pitcher,  on  or  near 
the  line,  as  now  located,  should  be  completed  and  in  readiness  for 
the  rolling  stock,  and  a  substantial  depot  constructed  near  the  vil- 
lage of  Pitcher,  and  also  a  substantial  depot  on  the  cross-road  at 
North  Pitcher,  near  the  grist-mill,  then  the  remainder  of  said  bonds 
should  be  delivered  to  said  company.  And  the  said  Hitchcock,  Tay- 
lor and  Hakes  allege  that  the  tax  payers  of  said  town,  signing  said 
petition,  believed  said  promises,  assurances  and  guaranties,  and 
relied  upon  them,  and  were  induced  by  them  to  sign  said  petition, 
which  they  otherwise  would  not  have  done;  that  the  commissioners 
of  the  town  of  Pitcher  have  never  refused  to  issue  or  deliver  to  said 
company  the  said  bonds  of  said  town,  upon  the  terms  and  conditions 
above  mentioned;  that  on  the  10th  day  oi  June,  iS73,  and  before  this 
proceeding  was  commenced,  at  Pitcher  aforesaid,  the  said  Hitchcock, 
Taylor  and  Hakes,  as  commissioners  of  said  town,  offered  to  execute 
an  agreement  with  said  company,  in  accordance  with  the  aforesaid 
terms  and  conditions,  and  tendered  to  the  president  of  said  company 
the  draft  of  a  written  agreement  containing  said  terms  and  condi- 
tions, and  offered  to  issue  and  deliver  to  said  company  said  bonds  in 
accordance  therewith,  if  said  company  would  execute  said  agree- 
ment, or  a  similar  one  with  said  commissioners;  but  said  company, 
by  its  president,  declined  to  execute  the  same,  or  a  similar  one  with 
said  commissioners;  and  said  commissioners  and  said  company  could 
not  agree  in  relation  thereto. 

3.  We  further  allege,  that  the  subscription  to  said  stock,  men- 
tioned in  said  writ,  was  made  by  two  of  said  commissioners,  on  their 
part,  in  the  county  of  Cortland,  and  not  in  the  county  of  Chenango', 
that  said  two  commissioners  were  urged  to  subscribe  for  said  stock 
by  the  officers  and  agents  of  the  railroad  company  mentioned  in  said 
writ,  at  the  time  of  such  subscription,  and  were  told  and  assured  by 
them,  and  by  the  attorney  and  counsel  of  said  company,  that  they, 
said  commissioners,  although  they  should  subscribe  for  said  stock, 
could  not  be  compelled  to  deliver  the  bonds  of  said  town  until  they 
could  make  an  agreement  with  said  company,  in  pursuance  of  chap- 
ter 507  of  the  Laws  of  1870,  and  the  said  attorney  and  counsel  showed 
said  two  commissioners  a  copy  of  said  law,  to  satisfy  them  that  such 
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was  the  case;  that  the  said  two  commissioners  believed  said  repre- 
sentations of  said  attorney  and  counsel,  and  relied  upon  them,  and 
were  thereby  induced  to  subscribe  for  said  stock,  which  they  other- 
wise would  not  have  done  without  the  execution  of  an  agreement, 
and  the  giving  of'some  guaranty  on  the  part  of  said  company. 

4.  We  further  allege,  that  said  Uiica,  Chenango  and  Cortland  Rail- 
road Company  was  organized  for  the  purpose  of  constructing  and 
operating  a  railroad  from  Utica  to  Cortland,  through  the  town  of 
Pitcher  and  the  Otselic  Valley,  and  for  no  other  purpose ;  that  such 
was  the  promise  of  the  officers  of  said  company  at  the  time  the  said 
\.o\iw  oi  Pitcher  zxidi  the  tax  payers  thereof  proceeded  to  authorize 
the  bonding  of  said  town  in  aid  of  the  construction  of  said  road;  that 
all  that  was  done  by  the  said  tax  payers  to  authorize  the  bonding  of 
said  town  as  aforesaid  was  done  with  the  express  understanding  and 
agreement  and  on  the  faith  of  the  promise  that  said  road  should  be 
constructed  and  run  as  aforesaid,  and  that  there  should  be  an 
unbroken  line  of  road  from  Cortland  through  the  Otselic  Valley  and 
said  town  of  Pitcher  to  Utica. 

We  further  allege,  that  it  is  now  the  intention  of  the  officers  of 
said  company  and  those  having  control  of  its  organization,  to  con- 
struct a  road  from  Cortland  to  Deposit,  or  some  point  in  Delaware 
county,  on  Xh^  New  York  and  Erie  Railroad,  which  road  would  not 
run  near  or  benefit  the  town  of  Pitcher,  and  to  consolidate  with 
other  railroad  companies  for  that  purpose,  and  that  negotiations 
have  been  already  had  and  steps  taken  for  that  purpose ;  and  that  if  the 
said  bonds  of  the  said  town  of  Pitcher  should  be  procured  by  said 
company,  they  would  be  used  to  assist  in  the  construction  of  said 
last-mentioned  line  of  road;  and  that  it  is  now  the  intention  of  the 
officers  of  the  said  company,  when  said  bonds  are  procured,  to 
use  them  to  aid  in  the  construction  of  said  last-mentioned  line  and 
not  to  aid  in  the  construction  of  the  road  originally  intended,  and 
to  aid  the  construction  of  which  said  town  was  bonded. 

We  further  allege,  that  the  diversion  of  the  means  of  said  com- 
pany to  the  construction  of  said  road  from  Cortland  to  Deposit  or 
other  point  on  the  New  York  and  Erie  road,  would,  in  our  opinion,  so 
weaken  said  company  that  it  could  not,  if  it  desired  to,  construct 
the  road  originally  intended. 

5.  We  further  answer  and  allege,  that  it  was  the  express  under- 
standing and  agreement  between  said  company,  its  officers  and 
agents,  and  the  tax  payers  of  said  town  of  Pitcher,  at  the  time  the 
proceedings  were  had  on  their  part  to  bond  said  town;  that  the 
bonds  of  said  town,  or  the  proceeds  thereof,  should  be  used  on  that 
portion  of  the  road  running  through  said  tovin  oi  Pitcher;  that  all 
the  bonds  of  said  town  that  have  been  thus  far  delivered  to  said 
company,  by  any  of  the  commissioners  of  said  town,  have  been  so 
delivered  upon  the  express  agreement  made  between  the  officers  of 
said  companies  and  the  commissioners  so  delivering  them  —  that 
said  bonds  should  be  so  used  and  not  otherwise;  but  we  allege  that 
it  is  now  the  intention  of  the  officers  of  said  company  to  use  said 
bonds,  if  they  can  procure  them,  to  aid  in  the  construction  of  the 
line  from  Cortland  to  the  New  York  and  Erie  Railroad,  and  to  procure 
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the  rails  to  lay  upon  that  portion  of  said  line  between  Cortland  and 
McGrawville,  and  not  to  use  any  portion  of  same  in  said  town  of 
Pitcher. 

Wherefore,  we  ask  that  the  court  do  not  compel  us  to  issue  or 

deliver  said  bonds  to  said  railroad  company,  but  leave  said  company 

to  apply  to  the  general  term  of  the  court,  in  pursuance  of  chapter  507 

of  the  Laws  of  1870,  as  amended  by  chapter  925  of  the  Laws  of  1871. 

[E.  H.  Prindle,  Attorney  for  Respondents.  ]i 

b.  Common  Council,  that  Council  had  Regularly  Decided  that  Relator 

was  Not  Elected. 

Form  No.  13528. 

(Precedent  in  Selleck  v.  South  Norwalk,  40  Conn.  359.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  13521. )]  ^ 
Now  the  respondents,  for  answer  to  the  petition  in  said  case,  say, 
that  upon  the  petition  of  sundry  voters  of  the  city  of  South  Norwalk, 
setting  forth  that  the  petitioner  had  not  been  duly  and  legally  elected 
a  councilman  of  said  city  at  the  election  referred  to  in  the  petition 
in  said  cause,  said  common  council  at  a  legal  meeting,  the  petitioner 
being  present,  appointed  a  committee  of  the  members  of  their  body 
to  find  the  facts  in  relation  to  said  election  and  report  the  same  to 
said  common  council;  that  the  petitioner  was  notified  to  appear 
before  said  committee,  and  did  so  appear,  and  claimed  that  he  was 
legally  elected  a  councilman  of  said  city,  as  stated  in  his  petition, 
and  protested  against  such  proceedings  on  the  part  of  said  common 
council,  which  protest  was  overruled  by  said  council,  whereupon  he 
was  fully  heard  with  his  evidence  and  counsel  in  relation  to  the 
validity  of  his  election  as  aforesaid,  and  said  committee,  after  a  full 
hearing,  on  t\\Q  first  day  of  August,  1.873,  reported  the  facts  found  by 
them  in  relation  to  said  election  to  said  common  council;  and  there- 
upon, on  the  7th  day  of  August,  iS73,  said  common  council,  at  a  legal 
meeting,  passed  the  vote  referred  to  in  the  petition  in  said  case;  all 
of  which  they  are  ready  to  verify.  Wherefore  the  respondents  pray 
that  said  petition  be  dismissed  with  costs  to  the  respondents. 
[{Signature  as  in  Form  No.  13521. )Y 

c.  Reeorder,  that  Examination  of  Accused  Cannot  be  Had,  Owing  to 
Absence  of  Important  Witnesses. 

Form  No.  13529. 

(Precedent  in  State  v.  Aucoin,  47  La.  Ann.  1678.)* 
[In  the  Supreme  Court  of  the  State  of  Louisiana. 

1.  The  matter  enclosed  by  and  to  be  return  was  sufficient  and  that  the  pro- 
supplied  within  [  ]  will  not  be  found     ceedings  be  dismissed. 

in  the  reported  case.  See,  generally,  su/>ra,  note  2,  p.  932. 

2.  On  demurrer  to  this  return,  the  3.  In  this  case  the  relief  prayed  for 
court  reserved  the  questions  arising  on  was  denied  and  the  alternative  man- 
the    demurrer    for   the   advice   of   the  damns  set  aside. 

supreme  court,  who  advised  that  the        See,  generally,  supra,  note  2,  p.  939. 
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The  State  of  Louisiana^  ex  relatione  Paul  Milliet^ 

against 

A.  M.  Aucoin,  Recorder  of  Second  Recorder's  Court.  Y- 

And  now  comes  A.  M.  Aucoin,  recorder  of  the  Second  recorder's 
court,  and  in  answer  to  the  order  of  this  honorable  court,  to  show 
cause  why  the  writ  of  mandamus  should  not  issue  herein,  says:  That 
he  is  now,  and  has  ever  been,  willing  and  ready  to  examine  and 
investigate  the  accusations  and  complaints,  mentioned  in  relator's 
petition,  against  Paul  Milltet,  and  that  he  has,  up  to  this  time,  been 
unable  to  do  so,  because  the  evidence  of  one  Thomas  Kenny  is 
important  and  material,  and  without  whose  evidence  respondent  verily 
believes  the  state  cannot  safely  proceed  to  examine  and  investigate 
said  accusations  and  complaints  against  the  said  Paul  Milliet;  that  it 
is  alleged,  in  one  of  said  complaints  against  said  Paul  Milliet,  that  he 
(^Milliet')  shot  and  wounded  Thomas  Kenny  with  intent  to  murder; 
that  in  the  other  of  said  complaints  it  is  alleged  that,  at  the  same 
time  and  place,  Milliet  shot  and  wounded  Thomas  Monday,  with 
intent  to  murder;  that  Thomas  Kenny  is  now  confined  and  is  danger- 
ously ill  in  the  Charity  Hospital,  suffering  from  the  effects  of  a  gun- 
shot wound  alleged  to  have  been  inflicted  by  Milliet;  that  Thomas 
Kenny  is  now  physically  unable  to  give  his  evidence  in  the  said  cases 
against  Paul  Milliet,  on  account  of  said  wounds,  and  the  said  Kenny 
is  not  yet  in  such  a  condition  of  mind  as  to  make  his  declarations 
[dying  declarations].  And  respondent,  further  answering,  says  that 
he  has  fixed  the  amount  of  bail  in  the  cases  against  Milliet  as  follows: 
In  case  of  shooting  and  wounding  Thos.  Kenny,  with  intent  to  murder, 
twenty  thousand  diOWdLXs;  in  the  case  of  shooting  and  wounding  Thomas 
Monday,  with  intent  to  murder,  ^z;^  thousand doWars. 

[A.  M.  Aucoin.y 

d.  School  Principal,  that  Separate  Schools  were  Provided  for  Colored 

Children. 

Form  No.  i  3  S  3  o . 

(Precedent  in  Ward  v.  Flood,  48  Cal.  43.)' 

[In  the  Supreme  Court  of  the  State  of  California. 

Mary  Frances  Ward,  by  A.  J.  Ward,  her^ 

guardian  ad  litem, 

against 

Noah  F.  Flood,  principal  of  the  Broadway 

Grammar  School,  in  the  city  and  county  of 

San  Francis  CO. Y 

Now  comes  Noah  F.  Flood,  and  for  his  answer  in  the  above  entitled 
action  or  proceeding,  admits  that  he  is  and  was  on  or  about  the  1st 
day  oi  July,  iS73,  the  Principal  of  the  Broadway  Grammar  School,  in 
the  city  and  county  of  San  Francisco;  admits  that  Harriet  A.  Ward, 
in  said  action  or  proceeding  mentioned,  is  the  mother  of  Mary  Frances 

1.  The  matter  enclosed  by  []  will  not  cient  and  the  writ  of  mandamus  was 
be  found  in  the  reported  case.  denied. 

2.  This  answer  was  held  to  be  sufB-        See,  generally,  supra,  note  2,  p.  932. 
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Ward,  a  minor  under  the  age  of  fourteen  years,  and  that  she  is  the 
wife  of  A.  J.  Ward;  admits  that  petitioner  and  her  said  mother  and 
father  are  of  African  descent,  and  colored  citizens  of  the  United 
States,  and  admits  their  residence  as  stated  in  the  affidavit  of  Harriet 
A.  Ward  in  said  action  or  proceeding;  admits  that  the  said  city  and 
county  of  San  Francisco  is  not  now,  nor  for  the  year  last  past  has  been 
divided  into  school  districts;  and  admits  that  by  law,  and  also  by  the 
custom  adopted  and  established  by  the  Board  of  Education  of  said 
city  and  county,  white  pupils  residing  therein  have  a  right  to  be 
received  as  such  at  the  public  school  nearest  their  residence,  in  case 
such  school  is  not  full,  and  they  have  made  sufficient  progress  to  be 
received  therein,  but  denies  that  children  of  African  descent  have  a 
right  to  be  admitted  into  any  public  school  other  than  those  separately 
organized  and  provided  for  them. 

Further  answering,  said  defendant  admits  that  the  nearest  public 
school  to  the  residence  of  petitioner  has  been  for  six  months  last  past, 
and  now  is,  the  said  Broadway  Grammar  School;  and  admits  that  the 
same  is  a  public  school  under  the  control  of  the  Board  of  Education 
of  said  city  and  county,  sustained  by  taxes  raised  in  said  city  and  county 
for  the  support  of  public  schools  therein,  and  was  on  or  about  the  1st 
day  oi  July,  iS72,  and  ever  since  has  been,  and  now  is,  in  charge  of 
this  defendant,  as  Principal  thereof,  appointed  thereto  by,  and  holding 
office  as  such  under  the  said  Board  of  Education. 

He  admits  that  on  or  about  the  1st  day  oi  Ju/y,  iS72,  the  said  Harriet 
A.  Ward,  by  the  consent  and  direction  of  her  said  husband,  took  the 
petitioner  with  her  to  the  said  Broadway  Grammar  School,  and  that 
the  same  was  then  in  session ;  that  said  Harriet  then  and  there  pre- 
sented the  said  petitioner  to  this  defendant  as  a  pupil  asking  to  be 
admitted  as  such  to  said  school,  this  defendant  then  and  there  being 
such  Principal  as  aforesaid.  He  admits  that  said  school  was  not  then 
and  there  full,  but  denies  that  there  was  no  good  or  lawful  reason 
why  said  petitioner  should  not  be  received  in  said  school  as  said  pupil 
as  aforesaid,  and  denies  that  he  had  any  right  or  authority  to  admit 
her  as  such  pupil,  or  that  she  had  any  right  to  be  admitted  as  such 
pupil;  but  on  the  contrary, avers  that  there  was  a  good  and  sufficient 
reason  in  this,  that  he  was  appointed  as  such  Principal  by  the  said 
Board  of  Education,  and  in  refusing  to  receive  the  petitioner  as  a 
pupil,  he  acted  under  and  in  accordance  with  the  rules  and  regulations 
adopted  and  prescribed  by  the  said  Board,  one  of  which  is  as  follows: 

"Sec.  117.  Separate  Schools.  — Children  of  African  or  Indian  de- 
scent shall  not  be  admitted  into  schools  for  white  children,  but  sepa- 
rate schools  shall  be  provided  for  them  in  accordance  with  the 
California  School  Law." 

And  this  defendant  avers  that  in  accordance  with  said  rule  and 
the  Act  of  the  Legislature  therein  referred  to,  entitled  "  an  Act  to 
amend  an  Act  to  provide  for  a  system  of  common  schools,"  approved 
April  sth,  1870,  two  separate  schools  were  and  are  provided  for  col- 
ored children,  with  able  and  efficient  teachers,  and  which  afford  equal 
advantages  and  are  conducted  under  the  same  rules  and  regulations 
as  those  provided  for  the  education  of  white  children. 

Further  answering,   defendant  admits   that   the   said   Broadway 
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Grammar  School  was  then  and  is  now  of  the  description  called  a 
graded  school,  which  signifies  that  the  pupils  in  it  are  classified  into 
distinct  grades,  according  to  the  instruction  which  they  may  respec- 
tively require;  but  this  defendant  avers  that  the  lowest  grade  in 
said  Grammar  School  then  was  and  now  is  the  sixth  grade,  into  which 
the  petitioner  had  not  received  sufficient  instruction  to  enable  her  to 
enter;  and  further  avers  that  the  said  Mary  Frances  Ward  was,  prior 
to  and  at  the  time  of  the  said  application,  and  now  is  a  member  of 
and  pupil  in  a  school  provided  for  colored  children  or  children  of 
African  descent,  under  the  said  Act  of  the  Legislature  of  the  State 
of  California,  and  in  the  seventh  grade  of  said  school. 

And  this  defendant  further  avers  that  the  said  Mary  Frances,  in 
applying  for  admission  into  the  said  Broadway  Grammar  School,  did 
not  present  to  him,  as  the  Principal  thereof,  any  certificate  of  trans- 
fer, as  required  by  the  said  rules  and  regulations  as  adopted  by  the 
said  Board  of  Education,  one  of  which  rules  is  as  follows: 

"  Sec.  134.  Transfers.  — Pupils  desiring  to  be  transferred  from  one 
school  to  another  shall  apply  to  their  principal  for  a  certificate, 
which  shall  state  their  name,  age,  grade,  scholarship,  deportment, 
residence  and  cause  of  transfer." 

And  now,  having  fully  answered,  the  said  defendant  asks  that  the 
prayer  of  petitioner  be  denied,  and  that  said  defendant  be  hence  dis- 
missed, with  judgment  for  his  costs  in  this  proceeding  incurred. 

INoah  F.  Flood.y 

4.  By  Private  Corporation  Officer. 

a.  Church,  that  Relator  had  been  Excommunicated  According  to 
Articles  of  the  Church. 

Form  No.  13531. 
( Precedent  in  German  Reformed  Church  v.  Seibert,  3  Pa.  St.  283.)* 

[The  Commonwealth  of  Pennsylvania^ 

ex  rel.  Jacob  Seibert 

against 

The    Incorporation    of  the    German 

Ref-ormed  Church  of  Heidelberg  in 

the  County  of  Dauphin. 

The  Incorporation  of  the  German  Reformed  church  of  Heidelberg,  in  the 
county  of  Dauphin,  now  situate  in  the  county  of  Lebanon,  in  answer  to  the 
above  rule  of  court,  humbly  certify,  that  true  it  is,  that  Jacob  Seibert, 
at  whose  instance  the  above  rule  was  granted,  no  longer  enjoys  the 
rights  and  privileges  of  a  member  of  said  incorporation,  having  been 
excommunicated  and  wholly  separated  therefrom  by  the  consistory 
of  said  church,  according  to  the  articles  and  rules  adopted  for  the 

1.  The  matter  enclosed  by  []  will  not  but  the  judgment  was  reversed  by  the 
be  found  in  the  reported  case.  supreme  court. 

2.  In  this  case  a  peremptory  man-  See,  generally,  supra,  note  2,  p. 
damus  was  awarded  in  the  court  below,  932. 
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government  and  discipline  of  said  church  and  congregation;  that 
according  to  the  constitution,  rules,  and  discipline  of  said  church,  the 
vestry,  consistory,  or  ecclesiastical  council,  consists  oi  four  trustees, 
four  elders, /<?«r  deacons,  and  the  minister  for  the  time  being,  and 
that  in  this  body,  so  constituted,  is  vested  the  power  and  authority 
of  expulsion  and  excommunication;  that  iht  fourth  article,  adopted 
for  the  government  of  said  church,  reads  as  follows,  to  wit:  "those 
who  obstinately  reject  the  admonitions  of  the  consistory,  or  have 
committed  an  act  of  public  scandal,  shall  be  excluded  from  the  com- 
munion of  the  Lord's  supper.  If,  after  this  suspension  and  repeated 
admonition,  they  give  no  evidence  of  repentance,  they  shall  be 
excommunicated. " 

And  that  the  seventh  article,  adopted  for  the  government  of  said 
church,  reads  as  follows:  — 

"If  an  offense  be  so  gross,  that  forbearance  would  bring  dishonor 
upon  the  religion  of  Jesus,  and  be  a  cause  of  scandal  in  the  church, 
the  consistory  shall  immediately,  upon  the  conviction  of  the  offender, 
separate  him  from  the  church,  and  put  away  the  evil  from  it,  agree- 
ably to  St,  Paul's  direction,  i  Cor.  v.  1-13." 

That  under  the  said  constitution,  rules,  and  discipline  of  said  church, 
the  following  charges  were  preferred  against  the  said  Jacob  Seiberty 
to  wit: 

1.  That  he  published  in  the  public  papers,  matters  against  the 
preacher,  and  other  members,  which  are  untrue  and  utterly  false; 
whereby  he  has  violated  the  rule  of  Jesus,  Matt,  xviii.  15-17,  and  of 
the  church. 

2.  That  he,  when  the  preacher  and  two  elders,  as  is  required  in  the 
church  discipline,  visited  him,  for  the  purpose  of  admonishing  him  in 
peace  and  justice,  although  he  was  requested  to  remain  at  home,  still 
left  his  home,  and  thereby  violated  and  rejected  the  fourth  article  of 
the  church  discipline. 

3.  That  he  was  requested  on  a  day  certain  to  meet  a  portion  of  the 
vestry,  at  the  parsonage  of  said  church,  of  which  he  spoke  in  a  mock- 
ing manner;  whereby  he  clearly  has  shown,  that  he  does  not  regard 
or  acknowledge  the  first  jurisdiction  of  our  church. 

4.  That  he  has  committed  such  sins  which,  according  to  the  eleventh 
articleof  the  church  discipline,  merit  excommunication,  viz. :  calumny 
and  detraction. 

And  that  at  a  meeting  of  the  vestry,  consistory  or  ecclesiastical 
council,  constituted  as  aforesaid,  and  assembled  and  met  together  for 
the  purpose  of  hearing  the  proofs  and  allegations  on  the  charges  pre- 
ferred against  the  said  Jacob  Seiberi,  as  above  set  forth,  to  wit,  on 
the  12th  day  of  October,  a.  d.  184^  of  which  time  and  place  of  meeting 
the  sa\d  Jacob  Seibert  had  due  notice;  they  did,  after  due  deliberation 
and  after  hearing  of  the  testimony,  adjudge  him  guilty,  and  pro- 
nounced him  convicted  of  the  charges  above  set  forth;  and  thereupon 
the  vestry,  consistory,  or  ecclesiastical  council,  did,  by  a  vote, 
excommunicate  and  separate  from  the  said  church  the  said  Jatob 
Seibert. 

Jacob  Groh, 
One  of  the  elders  of  said  Church. 
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b.  Railroad,  that  Abandonment  of  Old  Station  and  Establisliment  of 
New  was  for  Public  Benefit. 

Form  No.  13532- 

(Precedent  in  Mobile,  etc.,  R.  Co.  v.  People,  132  111.  565.)*   . 

[In  the  Alexander  Circuit  Court. 

March  Term,  18PO. 

The  answer  of  The  Mobile  and  Ohio  Railroad  Company  to  the  peti- 
tion of  The  People  of  the  State  of  Illinois^  petitioner,  for  a  writ  of 
mandamus. 

The  defendant  for  answer  to  the  said  petition  says,  that]^  The 
Cairo  and  St.  Louis  Railroad  Company  was  incorporated  by  and  under 
a  special  act  of  the  legislature  of  the  State  of  Illinois,  in  the  year 
xZ65,  and  that  under  and  by  virtue  of  said  act  it  built  its  railroad 
from  East  St.  Louis  to  Cairo,  in  said  State,  in  the  year  i875, 
and  that  said  company  put  up  a  small  frame  depot  building  or 
station  house,  and  put  in  one  or  two  side-tracks  at  said  Hodges  Park, 
and  made  it  a  station  or  stopping-place  for  a  part,  but  only  a  part,  of 
its  trains,  passenger  and  freight,  up  to  the  time  its  railroad  and  other 
property  passed  into  the  possession,  control  and  ownership  of  the 
St.  Louis  and  Cairo  Railroad  Company,  —  or  rather,  until  it  passed  into 
the  possession  and  control  of  receiver  Henry  W.  Smithers,  which  was 
in  the  year  i877;  but  there  was  no  contract  or  agreement  of  any 
kind  whatever,  by  or  under  which  said  place  became  a  station  or 
stopping  place,  nor  was  any  property  of  any  kind  conveyed  to  it,  or 
furnished  or  given  to  it,  as  an  inducement  to  the  company  to  make 
the  place  a  station  or  stopping  place. 

Defendant  further  says,  that  in  the  year  i877,  the  said  company 
having  incurred  a  large  mortgage  and  indebtedness,  and  being  largely 
in  arrear,  the  mortgage  bondholders  caused  its  railroad  and  other 
property  to  be  placed  in  the  possession  and  control  of  the  United 
States  Circuit  Court  in  and  for  this  district,  which  appointed  said 
Henry  W.  Smithers  receiver,  and  caused  the  mortgage  to  be  fore- 
closed, and  the  entire  property  to  be  sold,  under  the  decree  of  the 
said  United  States  court,  on  the  22d  dsiy  oi  December,  iS81,a.ndJ'osiah 
A.  Horsey  a.nd  Charles  J.  Canda  then  and  there  became  the  purchasers 
of  said  property,  and  that  afterward,  to-wit,  on  the  31st  day  oi  Janu- 
ary, i882,  said  purchasers  conveyed  the  property  to  the  St.  Louis  and 
Cairo  Railroad  Company,  which  was  organized  under  the  general  act 
for  the  incorporation  of  railroad  companies  in  this  State,  on  or  about 
the  2Jtth  day  of  May,  1S8I. 

Defendant  further  says,  that  the  said  St.  Louis  and  Cairo  Rail- 
road Company  took  possession  of  said  railroad,  and  used  and  operated 
the  same  until  the  1st  da.y  oi  February,  1S86,  when  it  leased  its  rail- 
road and  other  property  to  this  defendant  for  the  period  oi  forty-five 
years;  and  that  the  said  St.  Louis  and  Cairo  Railroad  Company,  during 

1.  The  circuit  court  awarded  a  man-  enter  judgment  for  the  respondent, 
damus  as  prayed,  but  this  judgment  See,  generally,  supra,  note  2,  p.  932. 
was  reversed  by  the  supreme  court  and  2.  The  matter  enclosed  by  [  ]  will  not 
the  cause  remanded  with  direction  to     be  found  in  the  reported  case. 
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the  time  it  had  possession  and  control  of  said  railroad,  stopped  a 
part  of  its  trains,  but  only  a  part  of  them,  at  said  Hodges  Park. 

Defendant  further  says,  that  long  prior  to  the  leasing  aforesaid, 
the  St.  Louis  and  Cairo  Railroad  Company  had  decided  to  discontinue 
the  station  aforesaid,  and  to  make  the  station  or  stopping  place  at  a 
point  or  place  on  its  road  one-half  a  mile  north  of  the  former  station 
house  at  Hodges  Park,  aforesaid,  and  that  said  St.  Louis  and  Cairo 
Pail  road  Company,  for  some  two  ox  three  years  before  said  leasing, 
was  accustomed  to  stop  its  passenger  trains  at  said  place  one-half  a. 
mile  north,  as  aforesaid,  and  this  defendant  has  only  done  what  the 
St.  Louis  and  Cairo  Railroad  Company  had  decided  to  do,  in  view  of 
the  needs  and  demands  of  passengers  and  freight. 

Defendant  further  says,  that  since  the  leasing  aforesaid,  and  long 
before  this  petition  was  filed,  it  built  a  depot  building  on  its  road 
which  is  just  twenty-eight  hundred  and  fifty  feet  north  of  the  station 
house  building  aX  Hodges  Park;  that  the  present  station,  as  located, 
is  much  more  convenient  to  and  for  the  public  than  the  former  one; 
that  it  is  nearer  to  more  people  who  have  occasion  to  use  the  road, 
either  for  the  purpose  of  travelling  or  the  shipment  of  freights,  than 
the  former  one;  that  it  is  nearer  and  much  more  convenient  to  the 
farms  and  shippers  in  that  vicinity,  both  in  Alexander  and  Pulaski 
counties;  that  Hodges  Park,  which  contains  less  than  two  hundred 
people,  both  white  and  black,  and  men,  women  and  children,  and 
which  has  always  done  very  little  business  of  any  kind,  is  on  the  very 
edge,  or  southward  boundary  line,  of  a  large  agricultural  district, 
lying  entirely  north  of  it,  and  that  from  Hodges  Park  southward, 
there  is  scarcely  a  farm  of  any  kind  for  a  distance  of  six  miles;  that 
four-fifths  of  the  people  who  have  heretofore  gone  to  the  former 
station  to  take  passage  on  trains  or  to  ship  or  receive  freights,  have 
had  to  pass  by  the  present  station  and  go  on  southward  to  the  former 
station,  and  return  the  same  way;  that  all  the  public  roads  in  that 
vicinity  lead  to  the  present  station;  that  the  only  bridge  across  Cache 
river,  for  a  distance  of  ten  miles  up  and  down  the  river,  which  is  the 
boundary  between  the  two  counties,  and  which  has  been  maintained 
ioT  fifty  years,  is  only  two  or  three  hundred  ya.rds  northeastward  from 
the  present  station;  that  the  present  station  is  much  nearer  to  every 
house  and  foot  of  ground  in  or  at  Hodges  Park  than  is  the  court 
house  in  Cairo  to  any  of  the  railroad  station  houses  therein,  or  than 
is  the  station  in  Murphysboro  to  the  public  square  therein,  and  that 
only  to  a  portion  of  the  people  of  Hodges  Park  is  the  present  station 
less  convenient  than  the  former  one,  and  to  everybody  else  who  is  in 
anywise  interested,  the  present  station  is  much  more  convenient  than 
the  former  one. 

[This  defendant  says  that  it  made  the  change  in  the  location  of 
its  depot  building  or  station,  as  above  stated,  because  the  wants  and 
demands  of  the  public  required  the  change  or  removal  to  be  made, 
and  because  of  the  further  fact,  that  at  the  present  location  the 
defendant  could  obtain  grounds  for  the  putting  in  of  tracks,  and  the 
making  of  other  necessary  improvements  and  facilities  for  the  trans- 
action of  the  business  of  the  defendant  at  that  point  and  in  that 
neighborhood,  and  that  at  the  former  location  such  grounds  could 
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not  be  obtained.  And  defendant  further  says,  the  business  of  said 
Hodges  Park  and  of  the  vicinity  and  neighborhood  would  not  justify 
or  require  the  maintenance  of  the  two  places  or  points  as  stations, 
and  that  the  business  at  Hodges  Park  does  not  require  that  the  station 
should  be  maintained,  as  formerly,  for  its  benefit  or  accommodation, 
without  regard  to  the  wants  and  requirements  of  the  neighborhood 
at  large. ]^ 

Defendant  further  says,  that  the  said  railroad,  up  to  the  time  of 
the  leasing  aforesaid,  was  a  narrow  gauge  road,  the  gauge  thereof 
being  three  feet,  and  that  the  chief  consideration  for  the  leasing  of 
the  same  was  the  undertaking  by  this  defendant  to  rebuild  said  rail- 
road and  make  it  a  standard  gauge  road,  and  that  this  defendant  has 
rebuilt  the  road  and  made  it  a  standard  gauge  road,  and  has  operated 
the  same  as  such  for  the  period  now  of  hvo  years,  and  that  the  busi- 
ness of  the  line  has  thereby  been  largely  increased,  both  in  its  local 
and  through  traffic,  and  that  the  wants  and  needs  of  this  defendant 
and  of  the  public  require  the  location  of  its  stations  at  the  most 
convenient  places,  and  that  it  is  neither  just  nor  equitable  that  the 
interests  of  this  defendant  or  of  the  public  should  be  controlled, 
limited  or  restricted,  or  defendant's  hands  tied,  by  what  the  other 
companies,  or  either  of  them,  may  have  done  or  omitted  to  do. 

Defendant  denies  that  either  it  or  its  lessor,  the  St.  Louis  and  Cairo 
Railroad  Company,  has,  at  any  time,  had  knowledge  of  any  contract, 
agreement  or  understanding,  if  any  ever  existed,  between  the  Cairo 
and  St.  Louis  Railroad  Company  and  any  one  else,  whereby  said  Hodges 
Park  was  to  be  or  become  a  station  on  said  Cairo  and  St.  Louis 
railroad. 

Defendant  respectfully  submits,  that  neither  the  facts  set  forth  in 
the  petition,  nor  the  facts  as  they  exist  outside  of  it,  in  regard  to 
this  matter,  are  sufficient  to  justify,  or  can  justify,  the  court  in  inter- 
fering with  the  control  and  management  of  its  railroad,  or  the  matter 
of  the  location  of  stations  thereon;  and  defendant  further  respect- 
fully insists,  that  no  such  case  is  made  in  and  by  the  petition  as 
should  require  defendant  to  make  answer  to  the  same. 

\Lansden  cf  Leek, 
Attorneys  for  Respondent.]^ 

VI.  FINAL  ORDER  OR  JUDGMENT. 
1.  Granting  Peremptory  Writ.3 

1.  The  paragraph  enclosed  by  [  ]  was  the  district  of  Texas,  having  failed  to 
added  to  the  return  by  way  of  amend-  file  any  return  to  the  rule  granted  at 
ment.  the  last   term,   in   this  case,    requiring 

2.  The  matter  enclosed  by  []  will  not  him  to  appear  and  show  cause,  if  any 
be  found  in  the  reported  case.  he  had,  why   a  mandamus   should  not 

3.  Precedent.  —  In  Stafford  v.  New  be  awarded,  requiring  and  command- 
Orleans  Canal,  etc.,  Co.,  17  How.  (U.  S.)  ing  him  to  cause  the  decree  rendered 
283,  the  following  order  was  made,  by  the  said  court  on  the  2(1  day  of 
to  wit:  March,  A.    D.   iSj^,   in  a   certain    case 

"The  Honorable  yi^Aw  C.  Watrous,  therein  then  depending,  between  the  said 
district  judge  of  the  United  States  for     New  Orleans  Canal  and  Banking   Com- 
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Form  No.  13533.' 

In  Columbia  Circuit  Court. 
Spring  \.^xvc^,  xW5. 

March  1st.     11th  day. 
School  District  No.  Jf.    \ 

1018  vs.  [•  Judgment  for  plaintiff. 

School  District  No.  IJf.  ) 

Comes  the  plaintiff  by  their  attorneys,  Smead  6-  Powell,  and  comes 
also  the  defendant,  School  District  Number  Fourteen  by  their  attor- 
neys, Stevens  &=  Stevens  and  Gaughan  6^  Sifford,  and  also  by  their 
directors  of  said  school  district,  and  this  cause  comes  on  for  hearing 
on  the  complaint  of  the  plaintiff  and  answer  of  the  defendant  and 
agreed  statement  of  facts,  marked  "^,"  being  all  the  evidence  in  the 
case.  And  after  argument  by  plaintiff  and  defendant  the  court  finds 
that  plaintiff  obtained  judgment  against  the  defendant  in  the 
Columbia  Circuit  Court,  March  term,  iZ90,  for  the  sum  of  one  hundred 
twenty-five  and  65-100  dollars  and  cost  of  said  suit,  amounting  to 
twenty-four  dollars  2iX\A  fifteen  cents  {^1^.15).  That  said  judgment 
bears  six  per  cent,  interest,  and  the  interest  now  due  on  same  amounts 
to  ^T.J^.  That  nothing  on  said  judgment  has  been  paid,  and  that 
it  is  now  in  full  force  and  effect. 

That  demand  has  been  made  by  plaintiff  for  warrant  on  treasurer 
to  pay  said  judgment,  which  was  refused.  That  the  following  are 
now  the  directors  of  said  School  District  Number  IJ/.:  H.  C  Ste^uart, 
J.  E.  Smith,  jR.  S.  IVarnock,  John  Goode,  J.  E.  Coney  and  C.  M. 
Fomby,  who  were  duly  elected,  qualified,  and  are  acting.  That  plain- 
tiff has  not  a  plain,  adequate  and  speedy  remedy  at  law,  and  further 
that  the  alternative  writ  of  mandamus  herein  should  be  made  final. 

It  is  therefore  considered,  ordered  and  adjudged  by  the  court 
that  the  alternative  writ  of  mandamus  herein  be,  and  the  same  is 
hereby  made  perpetual  and  final,  and  the  defendants  pay  all  costs  in 
and  about  this  cause  expended. 

It  is  further  ordered  and  adjudged  by  the  court  that  the  prayer  of 
the  complaint  herein  be,  and  the  same  is  hereby  granted,  and  the  clerk 
of  this  court  is  hereby  ordered  and  directed  to  issue  a  peremptory 

pany,  as  complainant.  a,ndfosiak  S,  Staf-  to  carry  the  decree  into  execution,  and 

ford  3^x\.6.  feanette  Kir kland,  his  wife,  as  that  the  judge  was  bound  to  issue  the 

defendants,  to  be  at  once  carried   into  proper  process  on  the  application  of  the 

execution  according  to  the  terms  thereof,  complainant. 

notwithstanding  the  appeal  from  said  It  is,  therefore,  now  here  directed  and 

decree  taken  by  the  said  defendants  to  ordered  by  this  court,  that  a  mandamus 

this  court,   and  the  order  of  the   said  be  awarded  to  the  district  judge  of  the 

court  that  the  appeal  bond,  filed  by  the  United  Stales  for  the  district  of  Tfxas, 

said   defendants   on    the   said   appeal,  requiring   and    commanding   the   said 

operated  as  a  supersedeas  to  the  said  judge  forthwith  to  carry  the  aforesaid 

decree  of  the  said  court;  and,  after  due  decree  of  the  said  district  couri,  of  the 

deliberation  thereupon  had,  it  appear-  gd  oi  March,  a.  d.  iSf^,  into  effect." 

ing  to  the  court  that  it  was  the  duty  of  1.    This    form    is  copied    from    the 

the  judge,  in  allowing  the  appeal,  to  record  in  School  Dist.  No.  14  v.  School 

take  security  on  the  appeal  in  the  sum  Dist.  No.  4,  64  Ark.  483. 

decreed,  and  not  having  done  so.  that  For   the    petition    in    this   case    see 

the    appellant    was   not   entitled   to  a  supra.  Form  No.  13465- 
supersedeas  of  any  process  necessary 
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mandamus  herein,  commanding  the  said  H.  C.  Stewart,  R.  S.  War- 
nock,  J.  E.  Coney,  J.  E.  Smith,  John  Goode,  and  C.  M.  Foniby,  directors 
of  said  School  District  Number  Fourteen,  to  make  out,  sign  and  deliver 
to  the  plaintiff.  School  District  Number  Four,  the  warrant  of  said 
District  Number  Fourteen,  drawn  on  the  treasurer  of  Columbia  County, 
for  the  full  amount  of  said  judgment,  cost,  and  interest  up  to  date, 
and  the  cost  of  this  suit. 

Form  No.  13534. 

(Precedent  in  People  v.  San  Francisco,  11  Cal.  43.* 

[(7!rV/<f  of  court  as  in  Form  No.  12237.^ 

The  People  of  the  State  of  California,  ex  relatione  ^ 

the  San  Francisco  Gas  Company, 

against 

The  Board  of  Supervisors  of  the  City  and  County 

of  San  Francisco.^ 

On  filing  affidavits  in  this  cause,  and  after  hearing  F.  M.  Haight 
on  the  part  of  the  relator,  and  F.  P.  Tracy  on  the  part  of  the 
defendants,  and  due  notice  having  been  given  of  the  application 
according  to  law:  It  is  ordered,  adjudged  and  decreed  that  a  writ  of 
mandate  be  ordered  to  the  Board  of  Supervisors  of  the  city  and  county 
of  San  Francisco,  commanding  them  to  audit  the  accounts  of  the 
relator,  set  forth  in  the  affidavit  of  J.  G.  Eastland,  which  have  accrued 
since  the  first  day  of  July,  jS56,  in  accordance  with  the  original  con- 
tract made  with  James  Donahue  dr'  Co.,  and  in  pursuance  of  the  pro- 
visions of  an  act  of  the  Legislature,  entitled  "  An  Act  for  the  ReUef 
of  the  San  Francisco  Gas  Company,"  approved  March  5th,  1858. 

{(^Signature  as  in  Form  No.  12231. y^ 

Form  No.  1353  5- 

(Precedent  in  Beachy  v.  Lamkin,  i  Idaho  51.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  118^9. y\^ 
On  hearing  the  above  cause,  it  is  ordered  that  a  mandamus  issu§ 
to  the  said  B.  F.  Lamkin  to  audit  the  claim  of  said  Beachy  and  number 
It  four  and  one  half  (Jf  1-2).  And  the  said  cause  is  hereby  remanded 
to  the  supreme  court,  and  the  clerk  will  send  all  the  papers  in  this 
case  to  the  clerk  of  the  supreme  court.  And  the  auditor,  the  said 
B.  F.  Lamkin,  is  hereby  authorized  to  audit  the  claim  of  E.  F.  Gray, 
and  the  costs  of  this  suit  against  the  territory.  This  is,  however, 
in  no  way  to  conflict  with  any  payment  heretofore  made  by  the 
treasurer,  but  to  take  precedence  of  all  the  claims  allowed  and  not 
paid  prior  to  the  issue  of  the  alternative  mandamus. 

Aleck  C.  Smith, 
Judge  First  Judicial  District. 

1.  From  this  order  the  defendants  supplied  within  []  will  not  be  found  in 
appealed  and  the  order  was  affirmed.         the  reported  case. 

See,  generally,  the  statutes  cited  3.  See,  generally,  the  statutes  cited 
supra,  note  i,  p.  771.  supra,  note  I,  p.  771. 

2.  The  matter  enclosed  by  and  to  be 
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Form  No.  13536.' 

Ordered,  that  the  Clerk  of  said  Court  in  said  County  make  the  fol- 
lowing entry,  under  said  case,  in  the  docket  of  said  Court,  viz :  Writ 
of  Mandamus  to  issue  directed  to  Daniel  Proulx  and  the  Board  of 
Aldermen,  naming  each  Alderman,  declaring  that  said  Proulx  was  not 
elected  to  the  office  of  Collector  of  Taxes  by  the  vote  of  the  joint  con- 
vention held  on  January  19th,  i892,  and  commanding  him  to  refrain 
from  usurping  that  office  and  from  performing  the  duties  of  it  and 
declaring  that  the  petitioner  was  duly  elected  to  the  office  by  the 
vote  of  the  joint  convention  held  on  January  5th,  iS92,  and  com- 
manding the  Aldermen  to  consider  the  bond  presented  by  the  peti- 
tioner, and  to  approve  or  reject  it  as  it  may  or  may  not  be  found 
satisfactory  by  them  and  in  the  form  required  by  law. 

Jlenry  A.  Clapp,  Clerk. 
May  10,  i892. 

Form  No.  i  3  S  3  7  • 
(Precedent  in  People  v.  Police  Com'rs,  57  How.  Pr.  (N.  Y.  Supreme  Ct.)  462.)* 
[At  an  Extraordinary  General  Term  of  the  Supreme  Court,  held  in 
and  for  the  First  Department  at  the  County  Court-house,  in  the  city  of 
New  York  on  the  twenty-ninth  day  of  September,  i879. 

Present,  Hon.  Noah  Davis,  Presiding  Justice,  and  Hon.  John  H. 
Brady  and  George  C.  Barrett,  Justices. 
The  People  of  the  State  of  New  York,  ^ 
ex  relatione  Robert  A.    Van    Wyck 
and  others.  Committee  of  Election  of 
Tam?nany  Hall,  > 

against 
The  Police  Commissioners  of  the  City 
of  New  York.Y 

An  application  for  a  mandamus  being  lOw  made  to  this  court, 
upon  the  affidavit  oi  Robert  A.  Van  W) ,  ■  and  others,  and  the  said 
affidavits  and  the  papers  annexed  thereto  having  been  read  for  the 
relators,  and  the  affidavits  of  Charles  E.  MacLean,  James  E.  Morrison, 
De  Witt  C.  Wheeler  and  Stephen  B.  French  having  been  read  for  the 
respondents,  and  Mr.  David Dudl'.y  /vV/d^and  Mr.  Edwin  W.  Stoughton 
having  been  heard  for  the  application,  and  Mr.  Elihu  Root\izy'\n%  been 
heard  for  the  respondents,  Wheeler  and  French,  and  Mr.  Francis  N. 
Bangs  in  opposition  thereto,  it  is  now  ordered  and  adjudged  that  a 
peremptory  writ  of  mandamus  issue  forthwith  to  De  Witt  C.  Wheeler, 
Stephen  B.  French,  Charles  F.  MacLean  Sind  James  E.  Morrison,  and 
each  of  them,  they  being  the  commissioners  of  police,  and  to  the 
board  of  police  of  the  city  of  New  York,  commanding  them  and  each 
of  them  forthwith  to  appoint  as  inspectors  of  election  in  the  city  of 
New  York,  for  the  year  i879,  in  addition  to  the  persons  already 
appointed  by  them  as  such  inspectors,  one  person  in  each  election 

1.  This    form    is    copied    from    the        2.  See,  generally,   the  statutes   cited 
original  papers  in  Keough  v.  Board  of    supra,  note  i,  p.  771. 
Aldermen,  156  Mass.  403.     For  the  peti-        8.  The  matter  enclosed  by  [  ]  will  not 
tion  in  this  case  see  supra.  Form  No.     be  found  in  the  reported  case. 
13468. 
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district  in  the  said  city  where  four  inspectors  have  not  already  been 
selected,  who  shall  be  such  persons  as  they  are  required  by  law  to 
appoint,  and  also  such  persons  as  poll  clerks  in  the  city  of  Nnv  York, 
for  the  year  iS79,  as  they  are  required  by  law  to  appoint  and  as  they 
may  not  have  hereto  appointed;  and  it  appearing  to  the  court  that 
the  said  commissioners  of  police  have  already  appointed  for  each 
election  district  ^wo  persons  representing  the  political  minority  in  the 
said  city  on  state  issues,  and  one  person  from  the  political  majority  on 
state  issues,  being  of  different  political  faith  and  opinion  from  the 
said  minority;  and  that  such  iAird  person  was  taken  from  a  section 
of  the  said  majority  which  has  a  separate  organization  and  is  inferior 
in  numbers  to  another  section  of  the  same  political  faith  and  opinions 
on  state  issues,  which  also  has  a  separate  organization  commonly 
known  as  the  Tammany  Hall  democracy,  and  that  the  said  commis- 
sioners of  police  have  refused  to  appoint  from  the  said  last  mentioned 
section,  and  it  further  appearing  on  the  papers  before  the  court  that 
the  sections  referred  to  constitute  the  entire  majority  party  in  said 
city  and  county  of  New  York;  it  is  ordered,  that  the  said  writ  shall 
further  command  the  said  persons  and  board  to  appoint  the  said 
fourth  inspector  for  each  election  district  from  the  said  last  men- 
tioned section,  commonly  known  as  the  Tarnmany  Hall  democracy. 
[Enter:  N.  Z>.,  P.  J.  S.  C.  N.  Y.  C.y 

Form  No.  13538. 

(Precedent  in  Com.  v.  Allegheny  County,  37  Pa.  St.  247.)' 

And  now,  to  wit,  November  9th,  i860,  this  cause  having  been  argued 
by  counsel  and  fully  considered,  it  is  ordered  and  adjudged  that 
judgment  be  entered  upon  the  demurrer  for  the  Commonwealth,  and 
that  the  defendants  and  their  successors  in  office  be  and  they  are 

1.  The  matter  enclosed  by  []  will  not  come  due  thereon,  within  the  year  next 
be  found  in  the  reported  case.  ensuing  said  meeting  of   said  county 

2.  Precedents,  —  In  Com.  z^.  Allegheny  commissioners,  on  the  bonds,  or  cer- 
County,  37  Pa.  St.  277,  a  similar  form  tificates  of  loan  set  forth,  or  referred  to 
is  set  out  as  follows,  to  wit:  in  the  writ  of   the   relator,  to  wit:  the 

"And  now,    to  wit,  November  iqth,  bonds  of  the  county  of  ^//^^^^wy,  issued 

i860:  This  cause  having  come  on  to  be  in  payment  of  the  subscription  of  %7$o,- 

heard  at  the  last  term  of  this  court  at  000  of  said  county  of  Allegheny  to  the 

Pittsburgh,  was  fully  argued  by  coun-  stock  of  the  Pittsburgh  and  Connellsville 

sel;  whereupon,  after  due  and  mature  Railroad    Company,    according    to    the 

consideration   thereon   had.  and  it  ap-  tenor  thereof,  by  the   assessment  and 

pearing  that  the  said  return  by  the  de-  collection    of    such   taxes  as   may    be 

fendants  therein  made  to  the  alternative  necessary  therefor;  and  for  that  purpose 

writ,  is  altogether  insuflScient,  it  is  now  to  issue  their  proper  warrants  to  the 

ordered  and  adjudged,  that  judgment  several  collectors  of  county  rates  and 

be  entered  upon  the  demurrer  for  the  levies  of  the  said  county,  for  the  collec- 

Commonwealth,  and  that  the  defend-  tion  of  same,  as  in  and  by  law  and  the 

ants  and  their  successors  in  office  be,  several  Acts  of  Assembly  in  such  cases 

and   they  are   hereby  commanded,  at  made  and  provided  they  are  authorized 

their    next   annual    meeting   for    esti-  and  required  to  do,  and  that  the  costs 

mating  the  probable  expenses  of  said  be  paid  by  the  said  respondents,   the 

county,  to  make  full   and  ample  pro-  commissioners  aforesaid." 

vision  for  the  payment  of  the  interest  See  also  forms  in  Com.  v.  Pittsburg, 

now  due,  or  which  shall  at  that  time  43  Pa.  St.  391 ;  Com.  v.  Perkins,  43  Pa. 

remain  due,  and  that  which  shall  be-  St.  400. 
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hereby  peremptorily  commanded  to  make,  at  their  next  annual  meet- 
ing for  estimating  the  probable  expenses  of  said  county  of  Allegheny^ 
full  and  ample  provision  for  the  payment  of  all  the  interest  upon  the 
bonds  issued  by  the  county  of  Allegheny,  in  payment  of  the  said  sub- 
scription of  said  county  of  %150ft00  to  the  capital  stock  of  the  Char- 
tiers  Valley  Railroad  Company,  which  shall,  at  the  time  of  the  said 
estimate,  be  due  and  unpaid,  and  also  all  the  interest  which  shall 
become  due  and  payable  on  said  bonds  in  the  year  next  succeeding 
such  meeting  of  them  the  said  commissioners  —  and  that  the  said 
defendants  immediately  thereafter  issue  their  proper  warrants  to  the 
collectors  of  the  county  rates  and  levies  of  the  said  county  for  the 
collection  thereof,  and  that  they  forthwith  pay  the  costs  of  this  suit, 

2.  Denying"  Peremptory  Writ. 

Form  No.  13539. 

(Precedent  in  Mathis  v.  Duplin  County.  122  N.  Car.  4i6.)* 

[(^Commencement  as  in  Form  No.  11869.y\^ 

This  cause  coming  on  for  hearing  before  me  at  Clinton,  N.  C,  and 
being  heard  upon  the  petition,  answer,  exhibits  and  affidavits,  the  fol- 
lowing facts  are  found: 

1.  That  the  town  of  Magnolia  is  situate  in  Duplin  county  and  is 
duly  incorporated. 

2.  That  on  the.  first  Monday  in  December,  i897,  the  plaintiff  applied 
to  the  defendant  for  an  order  to  the  sheriff  of  Duplin  county  to  issue 
him  a  license  to  sell  spirituous,  vinous  and  malt  liquors  in  the  town 
of  Magnolia  for  the  period  ivom  January  1st,  i898,  X.Q  June  1st,  i898. 

3.  That  said  application  was  in  due  form,  and  the  same  was  heard 
and  considered  by  the  defendant;  and  after  consideration  thereof, 
the  defendant  refused  to  grant  said  order. 

4.  That  upon  the  hearing  of  said  application  the  plaintiff  offered 
evidence  of  his  good  character,  and  that  the  place  where  he  proposed 
to  do  business  was  not  within  t7C'o  hundred  feet  of  any  church  or 
grounds  pertaining  thereto,  and  was  not  in  any  prohibition  district, 
and  no  evidence  was  offered  to  the  contrary. 

5.  That  upon  the  hearing  of  the  said  application,  the  town  oi  Mag- 
nolia was  represented  by  counsel,  who  opposed  the  granting  of  said 
application. 

6.  That  the  defendant  Board  of  Commissioners  is  composed  of  three 
members,  y.  T.  Wilkins,  Chairman;  y  F.  Wallace  and  B.  L.  Black- 
more,  the  first  of  whom  voted  in  favor  of  the  application  and  the  last 
two  against  it;  that  in  voting  against  said  application,  J.  F.  Wallace 
said  he  did  so  because  he  did  not  believe  he  was  legally  compelled  to 
grant  the  license;  and  the  said  Blackmore  said  he  had  various  good 
and  sufficient  reasons,  but  he  declined  to  give  them. 

7.  That  a  local  option  election  was  held  in  Magnolia  on  the  Hih 
ddiy  oi  June,  iS97,  the  result  of  which  was  in  favor  of  license  by  a 
majority  of  one. 

1,  This  judgment  was  affirmed  by  the  2.  The  matter  to  be  supplied  within 
supreme  court.  [  ]  will  not  be  found  in  the  reported  case. 
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8.  That  the  Board  of  Commissioners  of  the  town  of  Magnolia^  who 
were  elected  on  \\it.  first  Monday  in  May,  iS96,  on  May  8th,  iS96, 
granted  petitioner  a  license  to  retail  within  said  town  from  Afay  1st 
iS96,  to  May  1st,  i897;  and  on  the  3d  day  of  May,  iS97,  a  few  days 
before  the  town  election  in  May,  the  same  board  granted  the  plaintiff 
a  license  to  retail  from  May  1st,  i897,  to  April  30th,  iS98. 

g.  That  said  meeting  of  May  3d,  iH97,  at  which  said  license  was 
granted  by  the  Board  of  Commissioners  of  Magnolia,  was  a  special  and 
not  a  regular  meeting.  ^ 

10.  That  W.  R.  Newbury  was  at  the  time  of  said  meeting  a  member 
of  the  Board  of  Co?nmissio?iers  of  Magnolia  and  was  opposed  to 
granting  said  license;  that  he  was  present  in  Magnolia  at  the  time  of 
said  meeting  and  had  no  notice  thereof. 

11.  That  on  the  ^^  day  oi  July,  i897,  the  Board  of  Commissioners 
of  Magnolia,  elected  in  May,  i897,  at  a  meeting  regularly  called  and 
held,  revoked  and  rescinded  the  license  granted  on  the  3d  day  of  May, 
1 897,  and  the  resolution  of  the  board  of  May  3d,  i897,  and  tendered 
to  the  plaintiff  the  license  fee  paid  thereunder,  which  he  refused  to 
receive,  and  at  the  same  time  passed  a  resolution  requesting  the 
deiendant  Board  of  Commissioners  not  to  grant  license  to  the  plain- 
tiff; that  the  time  of  election  for  Town  Commissioners  of  Magnolia 
was  changed  by  the  Act  of  Legislature  of  1897,  to  Tuesday  after  first 
Monday  in  May,  i897;  that  the  Board  of  Commissioners  of  Magnolia, 
who  were  elected  on  Tuesday  aiter  first  Monday  in  May,  i897,  did  not 
qualify  until  18th  day  oi  June,  \897,  and  the  old  board,  who  were 
elected  in  \896,  held  over  nntW  June  18ih,  i897. 

And  upon  consideration  of  the  same,  it  is  considered  and  adjudged 
that  the  application  of  the  plaintiff  for  a  mandamus  be  refused,  and 
that  this  action  be  dismissed. 

It  is  further  considered  and  adjudged  that  the  defendant  recover 
of  the  plaintiff  and  his  surety  its  costs,  to  be  taxed  by  the  Clerk, 

[{Signature  as  in  Form  No.  11869.  y^ 

Form  No.  13540. 

(Precedent  in  Glenn  v.  Cutshaw,  96  Va.  677.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  11882. y^ 

This  day  came  again  the  parties  by  counsel,  and  the  court  having 

maturely  considered  the  petition  of  the  plaintiff,  the  demurrer  and 

answer  of  the  defendant,  and  arguments  of  counsel,  is  of  opinion  that 

where  the  Corporation  Court   has,  under   the    provision    of  sec.  666 

1.  The  matter  to  be  supplied  within  Code,  as  amended  by  Acts  of  1897-8, 
[  ]  will  not  be  found  in  the  reported  p.  343,  the  applicant  to  purchase  has 
case.  no  right  to  a  deed  until  the  survey  and 

2.  Precedent.  —  In  Glenn  z/.  Christian,  report  therein  required  has  been  made, 
96  Va.  679,  a  similar  form  is  set  out  as  unless  the  Corporation  Court  has  de- 
follows,  to  wit:  cided  that  such  survey  is  unnecessary, 

"This  day  came  again  the  parties  by  and  doth  therefore  refuse  the  man- 
counsel,  and  the  court  having  maturely  damus  prayed  for.  It  is  therefore  con- 
considered  the  petition  of  the  plaintiff,  sidered  by  the  court  that  the  petition  of 
the  demurrer  and  answer  of  the  de-  the  plaintiff  be  dismissed,  and  that  the 
fendant,  and  arguments  of  counsel,  is  defendant  recover  against  the  plaintiff 
of  opinion   that,  under  sec.  666  of  the  his  costs  herein  expended." 
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of  the  Code,  as  amended  by  Acts  of  1897-8,  p.  343,  decided  that  an 
additional  survey  need  not  be  made  because  a  sufficient  description 
of  the  lot  can  be  obtained  from  the  records,  there  is  no  necessity  of 
a  report  by  the  City  Engineer,  since  any  report  made  by  him  without 
a  survey  would  only  show  what  the  court  has,  by  dispensing  with  the 
survey,  declared  sufficiently  appears  by  the  record.  It  is  therefore 
considered  that  the  prayer  of  said  petition  for  a  mandamus  be 
denied,  and  the  petition  dismissed,  and  that  the  defendant  recover 
against  the  plaintiff  his  costs  by  him  about  his  defense  herein 
expended. 

VII.  PEREMPTORY  WRIT.^ 


1.  Sequiflites    of   Peremptory  Writ.  — 

For  statutes  concerning  the  requisites 
of  the  peremptory  writ  see  as  follows, 
to  wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  2337. 

California.  —  Code  Civ.  Proc.  (1897), 
§  1087. 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§309. 

Idaho.  —  Rev.  Stat.  (1887),  ^  4979. 

Kansas.  —  Gen.  Stat.  (1897),  c.  96,  § 
108. 

Minnesota.  —  Stat.  (1894),  §  5977. 

Montana. — Code  Civ.  Proc.  (1895),  § 
1963. 

Nebraska.  —  Comp.  Stat.  (1899),  § 
6245. 

Nevada.  — Gen.  Stat.  (1885),  p  3471. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
2763. 

North  Dakota.  — R&v.  Codes  (1895), 
§  6112. 

Oklahoma.  — Stat.  (1893),  §  4597. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 

§596- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887).  §  5519. 

Tennessee.  —  Code  (1896),  §  5333. 

Utah.  —  KciV.  Stat.  (1898),  §  3643. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  5757. 

These  statutes  generally  provide  that 
the  peremptory  writ  shall  be  similar 
in  form  to  the  alternative,  except  that 
the  words  requiring  the  party  to  show 
cause  why  he  has  not  done  as  com- 
manded must  be  omitted  and  a  return 
day  inserted. 

Address.  —  A  peremptory  writ  of 
mandamus  should  issue  to  an  officer 
in  his  individual  name  and  not  merely 
by  the  name  of  his  office.  State  v. 
Smith,  9  Iowa  334. 

Must  Conform  to  Alternative  Writ.  — 
The  peremptory  writ  must  in  general 
conform  strictly  to  the  alternative  writ. 
Douglas   V.   Chatham,    41    Conn.    211; 


Columbia  County  v.  King,  13  Fla. 
451;  Columbia  County  v.  Davidson.  13 
Fla.  482;  State  v.  Call,  39  Fla.  165; 
State  V.  Johnson  County  Judge,  12 
Iowa  237;  State  v.  Kansas  City,  etc., 
R.  Co.,  77  Mo.  143;  State  v.  Schmitz, 
36  Mo.  App.  550;  State  v.  Field,  37  Mo. 
App.  83;  State  V.  Joplin  Water  Works,  52 
Mo.  App.  312;  State  v.  Davis,  54  Mo. 
App.  447;  People  V.  Dutchess  County, 
I  Hill  (N.  Y.)  50;  People  v.  New  York 
County,  18  How.  Pr.  (N.  Y.  Supreme 
Ct.)  152;  People!'.  Westchester  County, 
12  Barb.  (N.  Y.)  446;  People  v.  Gilroy, 
60  Hun  (N.  y.)  507;  Morgenthaler  v. 
Crites,  4  Ohio  Cir.  Ct.  Rep.  495,  2  Ohio 
Cir.  Dec.  663;  State  v.  Cheraw,  etc.,  R. 
Co.,  16  S.  Car.  524.  Or,  in  the  absence 
of  the  alternative  writ,  lo  the  prayer 
of  the  petition,  which  is  the  basis  of 
the  proceeding  and  clearly  indicates 
the  particular  duty  to  be  performed. 
Laflin  v.  State,  49  Neb.  614. 

But  a  slight  variation  between  the 
peremptory  writ  and  the  alternative 
writ  in  matters  of  detail  is  not  fatal. 
State  V.  Weld,  39  Minn.  426;  State  v. 
Joplin  Water  Works,  52  Mo.  App.  312; 
People  V.  Dutchess,  etc.,  R.  Co..  58' N, 
Y.  152.  And  it  has  been  held  that  the 
peremptory  writ  need  not  conform  to 
the  prayer  of  the  petition,  nor  to  the 
mandatory  clause  in  the  alternative 
writ,  but  may  be  framed  according  to 
the  facts  established.  School  Dist.  No. 
I  V.  Board  of  Education.  73  Mo.  627. 
See  also  People  v.  Queens  County,  142 
N.  Y.  271. 

Precedent.  —  In  People  v.  Rochester, 
etc.,  R.  Co.,  76  N.  Y.  294,  the  manda- 
tory clause  of  the  writ  read  as  follows,  to 
wit:  "  That  upon  receipt  of  this  writ  you 
do  proceed  to  build  and  erect  a  fence 
to  the  height  and  strength  of  a  division 
fence,  on  each  side  of  your  roadway, 
as  required  by  law,  and  that  you  pro- 
ceed  and    construct    cattle-guards   on 
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Form  No.  i  3  5  4  i . 

(Precedent  in  Boody  v.  Watson,  64  N.  H.  208.)* 

The  State  of  New  Hampshire. 
Rockingham,  ss. 

(seal) 
To  the  selectmen  of  the  town  of  Northwood,  in  said  county. 

Whereas  the  following  judgment  has  been  rendered: — 
The  State  of  New  Hampshire. 
Rockingham,  ss. 

In  the  supreme  court  of  said  state,  at  the  law  term  held  at  Concord 
on  Xh^  first  Tuesday  of  December,  1S86. 
Elbridge  G.  Boody,  Irving  Do7v,  Charles  F.  Cate,  Lewis  E.  Kimball, 

Caleb  W.  Hanson,  Charles  A.  Hill,  Charles  Wingate,  William  Knowles, 

John  C  Hill,  John  R.  Dow,   Warren  P.  Swain,  N.  Rollins,  M.  P. 

Know  lion,  Joseph  S.  Trie  key,  and  J.  A.  Cate,  all  of  Northwood,  in 

said  county,  plaintiffs, 

against 

William  D.  Watson,  Enoch  Fogg,  and  James  W.  Hoyt,  all  of  said 
Northwood,  defendants. 

On  a  petition,  for  that  said  plaintiffs  complain  against  said  defend- 
ants, and  say  that  the  plaintiffs  are  owners  of  real  and  personal  es- 
tate in  said  town  of  Northwood,  and  are  legal  voters  and  tax  payers 
there;  that  at  the  annual  meeting  holden  within  and  for  said  town  on 
the  second  Tuesday  of  March,  \%8Jf.,  said  Watson,  Fogg  and  Hoyt  were 
duly  elected  and  qualified  as  selectmen  of  said  town  for  the  year  next 
ensuing;  that  as  such  selectmen  they  were  bound  by  law  to  take  an 
invoice  of  all  the  estate  liable  to  be  taxed  in  said  town  on  \h^  first 
day  of  April,  1884,  and  seasonably  thereafter  to  assess  thereon  all 
state,  county,  town,  and  other  taxes  which  by  law  they  might  be  re- 
quired to  assess;  that  on  said  first  day  of  April,  John  J.  Pillsbury 
and  Alpha  J.  Pillsbury,  both  of  said  Northwood,  and  doing  business 
under  the  name  and  style  of  Pillsbury  Brothers,  were  the  owners  of 
certain  real  and  personal  estate  in  saXd  Northwood oi  the  value  oi  fif- 
teen thousand  dollars,  liable  to  be  taxed;  that  warrants  from  the 
treasurers  of  the  state  of  New  Hampshire  and  the  county  of  Rocking- 
ham aforesaid  were  duly  furnished  to   said  selectmen,  whereby  they 

each  side  of  every  road-crossing  along  running  cars  or  engines  thereupon, 
the  line  of  your  railroad,  from  Rochester  Lestcomplaintshallagaincome  tous  by 
city  to  the  village  of  Le  Roy,  where  such  your  default — and  in  what  manner  this, 
fences  are  not  already  built  or  cattle-  our  command,  shall  be  executed,  make 
guards  constructed,  so  that  on  or  before  appear  to  our  said  Supreme  Court,  at  its 
the /frj/ day  of  ya«Mrtry«i?^/(i877)  there  .S/^«dr/ Term,  appointed  to  be  held  at 
shall  have  been  erected  and  shall  then  the  court-house,  in  the  city  of  Rochester, 
be  maintained  such  a  fence  on  each  side  on  the  last  Monday  oi  January,  A.  D.  1877, 
of  the  roadway,  and  cattle-guards  on  then  and  there  returning  this  our  writ." 
each  side  of  each  road-crossing,  as  re-  1,  In  this  case  it  was  held  that  in 
quired  by  law,  upon  each  and  every  process  addressed  to  the  board  of  select- 
part  of  the  line  of  your  railroad,  from  men  and  their  successors  in  their  official 
the  city  of  Rochester  to  the  village  of  Le  capacity  as  a  continuous  court  of  assess- 
Roy,  or  at  least  upon  all  such  portions  ment,  they  need  not  be  personally 
of  such  line  as  may  then  or  thereafter  named. 

be  used  or  operated  as  a  railroad   by  See,  generally  supra,  note  i,  p.  977. 
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were  required  to  assess  a  tax  amounting  to  a  large  sum,  to  wit,  the 
sum  oi  fifteen  Aundred dollars;  that  certain  taxes  were  also  voted  by 
said  town  for  the  year  aforesaid,  amounting  to  a  large  sum,  to  wit, 
the  sum  of  two  thousand  dollars,  all  of  which  taxes  said  selectmen 
were  by  law  bound  to  assess  upon  the  aforesaid  property  of  said 
Pillsbury  Brothers:  yet  the  said  selectmen,  although  notified  and  re- 
quested to  assess  said  taxes  upon  said  estate,  neglect  and  refuse  so  to 
do.  And  your  petitioners  say  that  they  have  no  other  remedy  at  law 
than  the  writ  of  mandamus.  Wherefore,  they  pray  that  the  said 
Watson^  Fogg,  and  Hoyt,  selectmen  as  aforesaid,  may  be  ordered  and 
commanded  by  this  court  to  assess  the  taxes  aforesaid  upon  the  es- 
tate aforesaid,  and  that  a  writ  of  mandamus  may  be  issued  by  said 
court,  directed  to  them  for  the  purpose  aforesaid,  arid  for  such  other 
relief  as  may  be  just. 

The  foregoing  petition  of  the  plaintiffs  was  filed  on  theM/Wday  of 
June,  1S84,  was  entered  at  the  law  term  of  said  court  held  at  Concord 
on  \.\\^  first  Tuesday  oi  June,  iSS^-,  and  was  then  postponed  for  notice 
returnable  August  28,  i8^^  at  which  time  all  parties  appeared;  and  it 
was  ordered  that  the  facts  be  found  at  the  trial  term  of  said  court. 

[The  plea  and  replication  are  fully  recited.] 

At  the  next  trial  term,  held  on  the  third  Tuesday  of  October,  iB8J^ 
the  parties  agreed  that  the  following  are  the  facts: 

'*  The  Pillsbury  Brothers,  named  in  said  petition,  are  residents  of 
the  town  of  North-wood,  and  shoe  manufacturers,  and  have  been 
engaged  in  said  business  since  about  i867,  and  during  the  whole 
time  have  had  invested  in  their  business,  as  shoe  manufacturers,  a 
capital  exceeding  ten  thousand  dollars. 

At  a  legal  meeting  of  said  North-wood,  holden  on  the  2l5t  day  of 
June,  iS73,  the  following  resolution  was  passed,  in  accordance  with 
an  article  inserted  in  the  warrant  therefor,  under  Gen.  Sts.,  c.  49,  s.  9. 
'  Resolved,  That  we  exempt  from  taxation  any  shoe  manufactory,  or 
any  other  manufactory  that  has  been  or  may  be  established  in  this 
town  for  the  term  of  ten  years,  provided  there  shall  be  invested  in 
such  manufacturing  business  at  least  ten  thousand  dollars,  and  is  estab- 
lished prior  to  January  first,  iS75.' 

During  the  period  of  ten  years  fixed  by  said  resolution  the  Pil/s- 
bury  Brothers'  establishment  and  capital  invested  therein  were  not 
taxed  by  said  town. 

On  Sept.  23,  i&82,  at  a  legal  meeting  of  said  town,  the  following 
vote  was  passed,  in  accordance  with  an  article  inserted  in  the  war- 
rant therefor,  under  Gen.  Laws,  c.  53,  s.  10,  that  'the  town  will  exempt 
from  taxation  any  shoe  manufacturing  establishment  and  the  capital 
used  in  operating  the  same  for  the  term  of  ten  years  which  has  been 
or  may  be  established  in  said  town,  or  any  other  manufacturing 
establishment  that  has  been  or  may  be  established,  provided  there 
shall  be  invested  in  any  such  manufacturing  business  at  least  ten 
thousand  dollars,  and  may  be  established  prior  to  January  1,  1S84.' 

It  was  under  this  last  vote  that  the  exemption  of  the  Pillsbury 
Brothers'  establishment  and  capital  invested  therein  was  claimed 
April  1,  1S84.     When  the  vote  of  June  21,  iS73,  and  that  of  Sept.  SS^ 
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iZ82,  were  passed,  there  was  in  said  town  no  shoe  manufactory  except 
that  of  the  Pillsbury  Brothers,  and  no  other  was  then  contemplated. 

There  being  some  question  as  to  the  sufficiency  of  said  vote  of 
Sept.  23,  i882,  the  town,  at  a  legally  holden  meeting,  on  /ufy  2Jf,  i85^ 
under  an  article  in  the  warrant  therefor,  passed  the  following  vote: 
*  Voted  to  exempt  from  taxation  for  the  term  of  ten  years  the  shoe 
manufacturing  establishment  of  Pillsbury  Brothers  in  this  town  and 
the  capital  used  in  operating  the  same;  said  manufacturing  establish- 
ment and  the  capital  used  in  operating  the  same  exceed  in  value  the 
sum  oi  five  thousand  do\\a.rs.'  At  the  time  of  the  passage  of  the  vote 
of  Sept.  23,  iS82,  the  capital  invested  by  the  Pillsbury  Brothers  was 
much  larger  than  that  invested  at  the  time  of  the  passage  of  the  vote 
oi  June  21,  i873. 

Defendants  proved  that  after  the  passage  of  the  vote  of  Sept.  23, 
i882,  and  relying  upon  it,  the  Pillsbury  Brothers  reorganized  their 
business,  and  expended  several  thousand  dollars  that  they  otherwise 
would  not;  and  that  they  continued  their  business  in  said  town, 
relying  upon  said  vote  of  iS82." 

This  cause  came  on  to  be  heard  on  the  foregoing  agreed  facts,  and 
was  argued  by  counsel,  and  thereupon  all  and  singular  the  premises 
being  seen  and  by  the  court  now  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  appears  to  this  court,  and  it  is 
accordingly  considered  and  adjudged,  that  the  said  votes  of  the  town 
of  Northwood  of  September  23,  iS82,  and /uly  24,  1S84.,  in  the  record 
mentioned,  so  far  as  they  purport  or  were  intended  to  exempt  from 
taxation  the  manufacturing  establishment  and  capital,  or  any  prop- 
erty, of  the  said  Pillsbury  Brothers,  are  repugnant  to  the  law  of  said 
state,  and  so  not  valid,  and  therefore  that  the  selectmen  of  said 
Northwood,  as  a  municipal  court  of  assessment,  erred  in  their  judicial 
judgment  and  action  upon  said  invalid  votes,  and  in  their  assessment 
of  taxes  for  the  year  \%8Jf,  whereby  taxable  property  of  said  Pillsbury 
Brothers  was,  by  the  said  erroneous  judgment  and  action  of  said 
court,  illegally  exempted  from  taxation;  and  that  the  said  court 
ought  to  have  assessed  to  s?ad  Pillsbury  Brothers  the  taxable  property 
illegally  exempted  as  aforesaid :  Whereupon,  it  is  considered,  ordered, 
and  adjudged  by  the  court  now  here  that  the  exemption  allowed  and 
adjudged  by  the  said  court  of  assessment  as  aforesaid,  and  the  judg- 
ment of  said  court  of  assessment  so  far  as  it  illegally  exempts  taxable 
property  as  aforesaid,  be  and  the  same  hereby  are  reversed  and 
annulled ;  that  the  error  of  exemption  in  said  assessment  be  corrected ; 
that  an  assessment  of  a  tax  be  made  to  said  Pillsbury  Brothers  on 
their  property  illegally  exempted  as  aforesaid,  at  its  value  on  tht  first 
day  of  April,  i2>8Jf,  and  at  the  rate  of  that  year;  that  the  tax  thus 
assessed  be  collected  by  suit  or  otherwise;  that  the  foregoing  orders 
of  assessment  and  collection  be  carried  into  execution  by  the  defend- 
ants' successors  in  the  office  of  selectmen  of  said  Northwood,  as 
a  municipal  court  of  assessment;  and  it  is  by  this  court  now  here 
further  ordered  and  adjudged  that  a  special  mandate  do  go  from  this 
court  to  the  selectmen  of  said  NortMvood  as  such,  and  as  a  municipal 
court  of  assessment,  to  carry  into  execution  the  foregoing  orders  of 
assessment  and  collection;  that  if  any  judgment  heretofore  rendered 
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in  this  cause  is  not  compatible  with  this  judgment,  it  be  so  modified 
as  to  conform  hereto;  that  if  any  mandate,  writ,  or  other  process  for 
the  execution  of  any  judgment  in  this  case  has  issued,  the  same  be 
recalled  and  cancelled;  and  that  execution  be  issued  in  favor  of  the 
plaintiffs  against  the  defendants  for  their  taxable  costs. 

Now,  therefore,  we  command  you,  the  selectmen  of  said  Northwoody 
to  carry  into  execution  the  foregoing  orders  of  assessment  and 
collection. 

Witness,  diaries  Doe,  Esquire,  the  26th  day  of  February,  iS87. 

C.  G.  Conner,  Clerk. 
Form  No.  13542. 

(Precedent  in  Blunt  v.  Greenwood,  i  Cow.  (N.  Y.)  22,  note  (e).)' 

The  People  of  the  State  of  New  York:  —  To  the  Judges  of  the  Court 
(seal)  0/  Common  Fleas  of  the  city  of  New  York,  Greeting: 
Whereas,  Edmund M.  Blunt  lately  recovered  a  judgment  for  the 
sum  of  nine  hundred  and  ninety-seven  dollars  and  eighty-two  cents, 
against  one  Isaac  Greenwood,  which  said  judgment  was  entered  of 
record,  in  the  said  Court  of  Common  Fleas,  on  the  eleventh  day  of 
January  last,  and  upon  which  said  judgment  a  fieri  facias  was  issued; 
and,  afterwards,  a  levy  made  by  virtue  of  the  said  fieri  facias,  upon 
the  goods  and  chattels  of  the  said  Isaac,  to  wit,  on  the  seventeenth  day 
of  sdi^xd  January ;  and  whereas,  we  have  been  informed,  from  the  com- 
plaint of  the  said  Edmund,  that  a  rule  was  granted  by  you,  during  the 
last  February  term  of  the  said  Court  0/ Common  Fleas,  setting  aside  the 
said  fieri  facias,  to  the  great  damage  and  grievance  of  the  said  Edmund: 
We,  therefore,  being  willing  that  due  and  speedy  justice  should  be 
done  to  the  said  Edmund,  in  this  behalf,  as  it  is  reasonable,  do  com- 
mand you,  firmly  enjoining  you,  that  immediately  after  the  receipt 
of  this  our  writ,  you  do,  without  delay,  vacate  and  cause  to  be 
vacated,  the  said  rule  granted  by  you  at  the  last  February  term  of 
the  said  Court  0/  Common  Fleas,  that  the  same  complaint  may  not, 
by  your  default,  be  again  repeated  to  us:  and  how  you  shall  have 
executed  this  our  writ,  make  known  to  us,  before  our  Justices  of  our 
Supreme  Court  of  Judicature,  at  the  Academy  in  the  town  of  Utica,  in 
the  county  oi  Oneida,  on  th&  first  Monday  of  August  next,  then  and 
there  returning  this  our  writ,  upon  peril  that  may  fall  thereon. 

Witness  John  Savage,  Esquire,  Chief  Justice,  at  the  City  Hall  of 
the  city  of  New  York,  the  sn<enteenth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-three. 

Fairlie,  Bloodgood  &*  Breese,  Clerks. 
/.  Blunt,  Att'y. 

Form  No.  13  54  3- 

(Precedent  in  Taylor  v.  Com.,  103  Pa.  St.  97.)* 
In   the   Court  of  Common  Fleas  No.  2,   in  and  for  the  City  and 
County  of  Fhiladelphia. 
In  the  Matter  of  the  Last  Will  of  \  March  Term,  \%82. 

Feter  Cullen,  deceased.  \  No.  S23. 

Fhiladelphia  county,  ss. 

1.  See,  generally,  supra,  note  i,  p.  977. 
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The  Commonwealth  of  Pennsylvania  to  William  M.  Taylor,  Esq., 
Register  of  Wills,  Greeting: 
Whereas,  the  petition  of  Charles  W.  Sparhawk,  executor  of  the 
will  oi  Peter  Cullen,  deceased,  has  caused  us  to  understand  and  be 
informed  that  Peter  Cullen  died  September  5th,  iS81,  leaving  a  last 
will  and  testament,  wherein  he,  the  said  Charles  W.  Sparhawk,  was 
appointed  executor;  that  upon  September  9,  i881,  he,  the  said  Charles 
W.  Sparhawk,  offered  the  said  will  for  probate  before  William  M. 
Taylor,  Esq.,  Register  of  Wills  oi Philadelphia  County;  that  a  caveat 
having  been  filed  by  Mary  Duffy  and  Ellen  Cullaghan  against  the 
admission  to  probate  of  said  will,  the  said  William M.  Taylor,  Esq., 
Register  of  Wills,  proceeded  to  take  testimony  of  the  subscribing 
witnesses  to  said  will;  that  before  the  subscribing  witnesses  were 
sworn,  he,  the  said  Charles  W.  Sparhawk,  as  proponent  of  the  will, 
insisted  that  the  said  caveators  should  first  prove  their  relationship  to 
the  testator;  that  the  said  caveators,  in  answer  to  the  demand,  testi- 
fied from  hearsay  that  Peter  Cullen  was  born  in  County  Wicklow, 
Ireland,  and  was  brought  to  America,  whilst  a  child,  by  a  family  by 
the  name  of  Maitland ;  that  though  Peter  Cullen  was  a  very  old  man, 
and  they  came  from  the  same  county,  they  had  never  seen  the  said 
Peter  Cullen  until  within  a  few  years  last  past,  although  all  residents 
of  Philadelphia  ior  a.  long  time  past;  that  after  the  subscribing  wit- 
nesses had  been  sworn,  the  said  caveators  produced  as  a  witness  one 
yohn  J.  Maitlafid,  subpoenaed  as  a  member  of  the  said  family  of  M ait- 
lands,  with  whom  the  said  Peter  Cullen  had  come  to  America  as  a 
child;  that  the  smd.  John  J.  Maitland  \.t%t\iied  Xhdit  it  was  the  tradi- 
tion of  his  family  that  the  said  Peter  Cullen  was  brought  to  America 
by  his  grandmother;  also  that  Peter  Cullen  was  a  relative  of  the 
Maitlands,  and  that  all  came  from  the  neighborhood  of  Dublin,  and 
not  from  the  County  Wickloiv;  that  the  said  caveators  produced 
another  witness,  John  Tack,^ho  testified  that  he  knew  the  said  Peter 
Cullen  when  a  boy,  and  understood  that  Cullen  was  a  relation  of  the 
Maitlands-,  that  the  said  caveators  produced  another  witness,  William 
E.  Lehman,  who  testified  that  he  had  heard  it  stated  that  Peter  Culleti 
was  born  at  sea;  that  neither  the  caveators  nor  any  other  witnesses 
stated,  of  their  own  knowledge,  that  they  were  related  to  the  said 
Peter  Cullen;  that  some  witnesses  produced  by  the  caveators  testified 
that  Cullen  had  said  that  said  caveators  were  his  relations,  whilst 
others  testified  that  he  had  said  that  he  had  no  living  relations;  that 
other  witnesses  were  produced  by  the  caveators,  on  the  grounds  of 
undue  influence  and  insanity;  that,  after  the  caveators  had  con- 
cluded their  testimony,  the  said  Charles  W.  Sparhawk,  in  order  to 
have  the  matter  of  relationship  of  the  said  caveators  referred  to  the 
Orphans'  Court,  produced  two  witnesses,  namely,  William  Kane  and 
Samuel  Burrows,  who  contradicted  point-blank  the  testimony  of  the 
witnesses  produced  by  the  caveators  that  the  said  Peter  Cullen  had 
said  that  the  caveators  were  relatives,  and  testified  that  they  had 
heard  him  say  that  he  had  no  living  relatives;  that  a  conflict  of  testi- 
mony having  thus  arisen  amongst  the  witnesses  produced  by  the  said 
caveators,  as  well  as  between  them  and  those  produced  by  the  said 
Charles  W.  Sparhawkm  regard  to  the  question  whether  the  said  cave- 
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ators  are  of  kin  to  decedent;  that  he,  the  said  Charles  W.  Sparhaivk, 
to  the  best  of  his  knowledge  and  information,  does  not  believe  that 
the  said  caveators  are  of  kin  to  the  decedent,  or  in  any  way  related  to 
him;  that  such  also  is  the  uncertainty  connected  with  their  claims, 
that  on  the.  fifteenth  day  oi  September,  188 J,  information  of  an  escheat 
was  filed  with  the  Auditor-General  of  Pennsylvania,  and  on  the 
seventh  day  of  December,  iSSl,  a  deputy  escheator,  appointed  on 
behalf  of  the  Commonwealth;  that  after  the  production  of  the 
witnesses  aforesaid  by  the  said  Charles  W.  Sparhawk,  on  the  tenth 
ddiy  oi  January,  iS82,  he  made  a  formal  request  in  writing,  to  the 
said  Register  of  Wills,  to  refer  the  said  difficult  and  disputable 
matter  (that  is,  the  determination  of  the  question  whether  or  not 
the  said  caveators  were  of  kin  to  said  decedent)  to  the  Orphans' 
Court,  under  the  provisions  of  the  twenty-fifth  section  of  the  Act  of 
March  15th,  1832;  that  afterwards,  to  wit,  n^on  January  31st,  \S82, 
the  said  caveators  filed  a  formal  request  in  writing  to  the  said  Regis- 
ter of  Wills,  to  grant  an  issue  devisavit  vel  non,  to  determine  the 
validity  of  said  will;  that  upon  January  27th,  iS82,  Christopher  O' Toole 
filed  a  petition  with  the  said  Register  of  Wills,  claiming  kinship  with 
the  said  decedent,  and  also  praying  that  an  issue  devisavit  vel  non  be 
granted ;  that  at  the  time  when  the  said  Charles  W.  Sparhawk  made 
the  request  to  the  said  Register  of  Wills,  to  ^'xX.,  January  10th,  iS82, 
to  refer  the  said  difficult  and  disputable  matter  to  the  Orphans'  Court, 
no  request  for  an  issue  devisavit  vel  non  had  been  made  by  either  of 
the  said  caveators,  or  by  the  said  Christopher  C  Toole;  that  the  said 
William  M.  Taylor,  Register  of  Wills,  upon  February  10th,  \%82, 
refused  to  grant  the  request  of  the  said  Charles  W.  Sparhawk,  to  refer 
the  said  question  of  kindred  to  the  Orplians'  Court,  but  granted  an 
issue  devisavit  vel  non  to  the  Court  of  Common  Pleas,  to  determine 
the  validity  of  said  will,  but  not  to  determine  the  question  of  kindred, 
thereby  preventing  him,  the  said  Charles  IF.  Sparhawk,  from  having 
the  said  question  of  kindred  determined  by  a  court  of  law  judges,  as 
contemplated  by  the  Act  of  March  15th,  1832;  that  upon  February 
14th,  iS82,  the  said  Charles  IV.  Sparhawk  made  application  to  the 
Orphans'  Court  for  a  rule  to  show  cause  why  the  said  William  M. 
Taylor,  Esq.,  Register  of  Wills,  should  not  certify  the  said  difficult 
and  disputable  matter  to  the  said  Orphans'  Court;  that  on  i\\t  fourth 
day  of  March,  iS82,  the  rule  was  discharged,  and  the  said  Charles  W. 
Sparhawk  is  without  legal  remedy  in  the  premises  unless  our  said 
court  shall  intervene. 

We,  therefore,  being  willing  that  due  and  speedy  justice  should  be 
done  in  this  behalf,  do  command  you,  IVilliam  Marshall  Taylor,  Regis- 
ter of  Wills,  that  forthwith  you  shall  certify  the  said  difficult  and  dis- 
putable question  of  kindred  whether  the  said  caveators  are  of  kin  to 
the  said  Peter  Cullen,  deceased,  to  the  Orphans'  Court  for  the  county 
of  Philadelphia,-  the  precept  for  said  issue  devisavit  vel  non  not  to  be 
sent  to  the  Court  of  Common  Pleas  until  the  determination  of  this 
proceeding. 

Witness  ^concluding  as  in  Form  No.  13508').\- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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'  Form  No.  i  3544. 

(Precedent  in  Exp.  Bradstreet,  7  Pet.  (U.  S.)  648.)' 
United  States  of  America,  ss. 

To  the  honorable  Alfred  Concklin,  judge  of  the  district  court  of  the 
United  States  for  the  northern  district  of  New  York,  greeting: 
Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced  and 
prosecuted,  in  your  court,  several  certain  real  actions,  or  writs  of 
right,  in  your  court  lately  pending  between  the  said  Martha  Brad- 
street, demandant,  and  the  following  named  tenants  severally  and 
respectively,  to  wit,  Apollos  Cooper  and  others  {naming  theni).  And 
whereas,  heretofore,  to  wit,  at  a  session  of  the  supreme  court  of  the 
United  States,  held  at  Washington  on  the  second  Monday  oi  January, 
in  the  year  i8<?i2,  it  appeared,  upon  the  complaint  of  the  said  Martha 
Bradstreet,  among  other  things,  that  at  a  session  of  your  said  court, 
lately  before  holden  by  you,  according  to  law,  all  and  singular 
the  said  writs  of  right  then  and  there  pending  before  your  said  court, 
upon  the  several  motions  of  the  tenants  aforesaid,  were  dismissed 
for  the  reason  that  there  was  no  averment  of  the  pecuniary  value  of 
the  lands  demanded  by  the  said  demandant  in  the  several  counts 
filed  and  exhibited  by  the  said  demandant  against  the  several 
tenants  aforesaid;  which  orders  of  your  said  court,  so  dismissing  the 
said  actions,  were  against  the  will  and  consent  of  demandant;  where- 
upon the  said  supreme  court,  at  the  instance  of  said  demandant, 
granted  a  rule  requiring  you  to  show  cause,  if  any  you  had,  among 
other  things,  why  a  writ  of  mandamus  from  the  said  supreme  court, 
should  not  be  awarded  and  issued  to  you,  commanding  you  to  rein- 
state and  proceed  to  try  and  adjudge,  according  to  the  law  and  right 
of  the  case,  the  several  writs  of  right  aforesaid,  and  the  mises  therein 
joined.  And  whereas,  at  the  late  session  of  the  said  supreme  court, 
held  at  Washington  on  the  second  Monday  oi  January.,  in  the  year  \%3S, 
you  certified  and  returned  to  the  said  supretne  court,  together  with 
the  said  rule,  that  after  the  mises  had  been  joined  in  the  several 
causes  mentioned  in  the  said  rule,  motions  were  made  therein,  on 
the  part  of  the  tenants,  that  the  same  should  be  dismissed  upon  the 
ground  that  the  counts  respectively  contained  no  allegation  of  the 
value  of  the  matter  in  dispute,  and  that  it  did  not  therefore  appear, 
by  the  pleadings,  that  the  causes  were  within  the  jurisdiction  of  the 
court:  that,  in  conformity  with  what  appeared  to  have  been  the 
uniform  language  of  the  national  courts  upon  the  question,  and  your 
own  views  of  the  law,  and  in  accordance  especially  with  several 
decisions  in  the  circuit  court  for  the  third  circuit  (see  4  Wash.  C.  C. 
Rep.  482,  624,)  you  granted  their  motions;  and  assuming  that  the 
causes  were  rightly  dismissed,  it  follows  of  course  that  you  ought  not 
to  be  required  to  reinstate  them,  unless  leave  ought  also  to  be 
granted  to  the  demandant  to  amend  her  counts:  and  whereas,  after- 
wards, to  wit,  at  the  same  session  of  the  said  supreme  court  last 
aforesaid,  upon  consideration  of  your  said  return  and  of  the 
cause  shown  by  you  therein  against  the  said  rule's  being  made 
absolute,  and   against   the    awarding   and    issuing   of  the  said  writ 

1,  See,  generally,  supra,  note  i,  p.  977. 
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of  mandamus,  and  upon  consideration  of  the  arguments  of  counsel, 
as  well  on  your  behalf,  showing  cause  as  aforesaid,  as  on  behalf 
of  the  said  demandant,  in  support  of  the  said  rule,  it  was  con- 
sidered by  the  said  supreme  court,  that  you  had  certified  and 
returned  to  the  said  court  an  insufficient  cause  for  having  dismissed 
the  said  actions,  and  against  the  awarding  and  issuing  of  the  said 
writ  of  mandamus,  pursuant  to  the  rule  aforesaid;  the  said  supreme 
court  being  of  opmion,  and  having  determined  and  adjudged  upon 
the  matter  aforesaid,  that  in  cases  where  the  demand  is  not  made  for 
money,  and  the  nature  of  the  action  does  not  require  the  value  of  the 
thing  demanded  to  be  stated  in  the  declaration,  the  practice  of  the 
said  supreme  court,  and  of  the  courts  of  the  United  States,  is  to  allow 
the  value  to  be  given  in  evidence:  that,  in  pursuance  of  this  practice, 
the  demandant  in  the  suits  dismissed  by  order  of  the  judge  of  the 
district  court,  had  a  right  to  give  the  value  of  the  property  demanded 
in  evidence,  either  at  or  before  the  trial  of  the  cause,  and  would 
have  a  right  to  give  it  in  evidence  in  the  said  supreme  court ;  conse- 
quently that  she  cannot  be  legally  prevented  from  bringing  her  cases 
before  the  said  supreme  court;  and  it  was  also  then  and  there  con- 
sidered by  the  said  supreme  court,  that  the  peremptory  writ  of  the 
United  States  issue  requiring  and  commanding  you,' the  said  judge 
of  the  said  district  court,  to  reinstate  and  proceed  to  try  and  adjudge, 
according  to  the  lawful  right  of  the  case,  the  several  writs  of  right 
and  the  mi.^es  therein  joined,  lately  pending  in  your  said  court  between 
the  S2\di  Martha  Bradstreet,  demandant,  and  Apollos  Cooper  dind  others, 
the  tenants  aforesaid;  therefore,  you  are  hereby  commanded  and 
enjoined,  that  immediately  after  the  receipt  of  this  writ,  and  without 
delay,  you  reinstate  and  proceed  to  try  and  adjudge  according  to 
the  law  and  right  of  the  case,  the  several  writs  of  right  and  the  mises 
therein  joined,  lately  pending  in  your  said  court  between  the  said 
Martha  Bradstreet,  demandant,  and  the  said  Apollos  Cooper  Sind  others, 
the  tenants  herein  above  named,  so  that  complaint  be  not  again 
made  to  the  said  supreme  court;  and  that  you  certify  perfect  obedi- 
ence and  due  execution  of  this  writ  to  the  said  supreme  court,  to  be 
held  on  the  first  Monday  in  August  next.  Hereof  fail  not  at  your 
peril,  and  have  then  there  this  writ. 

Witness  the  honorable  John  Marshall,  chief  justice  of  said  supreme 
court,  the  second  Monday  oi  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-three: 

IV.  T.  Carrol, 
Clerk  of  the  supreme  court  of  the  United  States. 

VIII.  EXECUTION  FOR  DAMAGES  AND  COSTS  IN  MANDAMUS 
PROCEEDINGS. 

1.  For  Relator. 

Form  No.  1354S-' 

1.  Michigan.  —  In  case  a  verdict  shall  for  him  on  demurrer,  or  by  default,  he 
be  found  for  the  person  suing  the  writ  shall  recover  damages  and  costs,  in  like 
of  mandamus,  or  if  judgment  be  given     manner  as  he  might  have  done  in  such 
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In  the  Name  of  the  People  of  the  State  of  Michigan^  to  the  Sheriff  of 
the  County  of  Montcalm,  Greeting: 

(seal)  You  are  commanded  that  of  the  goods  and  chattels  *  of 
Richard  Roe,  in  your  county,  you  cause  to  be  made  the  sum  of  one 
thousand  dollars,  which  on  the  twentieth  day  of  June,  iS98,  in  the 
Supreme  Court,  before  the  justices  thereof,  was  awarded  to  John  Doe 
for  the  damages  which  he  had  sustained  by  reason  of  his  not  being 
sworn  and  admitted  into  the  office  of  alderman  of  the  third  ward  of 
the  city  of  Stanton,  in  the  county  of  Montcalm,  in  the  state  of  Michigan, 
and  also  the  sum  of  one  hundred  dollars,  which  were  awarded  to  the 
said  John  Doe,  for  the  costs  and  charges  by  him  expended  in  and 
about  the  prosecution  of  a  certain  writ  of  mandamus,  in  that  behalf 
issued,  whereof  the  said  Richard  Roe  stands  convicted  as  appears  of 
record,  and  if  sufficient  goods  and  chattels  of  the  said  Richard  Roe 
cannot  be  found  within  your  county,  that  then  you  cause  the  damages, 
costs  and  charges  aforesaid  to  be  made  of  the  real  estate  of  the  said 
Richard  Roe  within  your  county,  and  have  you  that  money  before  the 
said  Supreme  Court,  at  the  court-room  in  the  city  of  Lansing,  on  the 
fourth  ^di^  of  October,  iS98,  then  and  there  to  render  to  the  said  John 
Doe,  for  his  damages  and  costs  aforesaid,  and  have  you  then  and  there 
this  writ. 

Witness,  the  Honorable  John  Marshall,  chief  justice  of  the  Supreme 
Court  of  the  state  of  Michigan,  dX  Lansing,  this  fourteenth  day  oi  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  7iinety- eight. 

Calvin  Clark,  Clerk. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

2.  For  Respondent. 

Form  No.  13546.' 

{Commencing  as  in  Form  No.  135JfO,  and  continuing  down  to  *)  of 
John  Doe,  in  your  county,  you  cause  to  be  made  the  sum  of  one 
hundred  dollars,  which  on  the  tiventieth  day  of  June,  iS98,  in  the 
Supreme  Court,  before  the  justices  thereof,  were  awarded  to  Richard 
Roe,  for  the  costs  and  charges  by  him  expended  in  and  about  his 
defense  to  a  certain  writ  of  mandamus  in  our  said  Supreme  Court, 
whereof  the  said  John  Doe  stands  convicted,  as  appears  of  record, 
and  if  sufficient  goods  and  chattels  of  the  said  John  Doe  cannot  be 
found  within  your  county,  that  then  you  cause  the  costs  and  charges 
aforesaid  to  be  made  of  the  real  estate  of  the  said  John  Doe,  within 
your  county,  and  have  you  that  money  before  the  said  Supreme  Court 
at  the  court-room  in  the  city  of  Lansing  on  the  fourth  day  of  October, 
iS98,  then  and  there  to  render  to  the  said  Richard  Roe,  for  his  costs 
and  charges  aforesaid,  and  have  you  then  and  there  this  writ. 

action  on  the  case;  and  a  peremptory  ternative  or  peremptory  writ  of  man- 
mandamus  shall  be  granted  to  him  damus,  the  court  may  award  costs  to 
without  delay.  Comp.  Laws  (1897),  §  be  paid  by  the  party  applying  for  the 
9972.  mandamus.      Comp.    Laws    (1897),   § 

See,   generally,  statutes  cited  supra,  11279. 
note  I,  p.  977.  See,  generally,  statutes  cited  supra, 

1.  Michigan.  —  Upon  refusing  an  al-  note  I,  p.  771. 
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Witness,  the  Honorable  John  Marshall,  chief  justice  of  the  Supreme 
Court  of  the  state  of  Michigan,  at  Lansing,  this  fourteenth  day  of 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight. 

Calvin  Clark,  Clerk. 

Oliver  Ellsworth,  Attorney  for  Defendant. 


MANDATE. 


See  the  titles  APPEALS,  vol.  i,  p.  890;  ERROR,  WRIT  OF,  vol. 

7,  p.  7". 


MANDATORY  INJUNCTION. 

See  the  title  INJUNCTIONS,  vol.  9,  p.  823. 


MANSLAUGHTER. 

See  the  title  HOMICIDE,  vol.  9,  p.  388. 


MARINE  INSURANCE. 

See  the  title  INSURANCE,  vol.  10,  p.  254. 


MARITIME  LIENS. 

See  the  titles  ADMIRALTY,  vol.  i,  p.  406;  LIENS,  ante,  p.  455. 
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MARRIAGE. 
I.  Civil  proceedings,  989. 

1.  To  Establish  a  Marriage,  989. 

2.  To  Obtain  Order  Authorizing  Marriage  Without  License,  990, 

a.  The  Application,  990. 

b.  The  Order,  990. 

3.  To  Recover  Penalty,  991. 

a.  For  Illegal  Solemnization,  991. 

b.  Relating  to  Certificate  or  License,  993. 

(i  j  For  Failure  to  Record,  993, 

(2)  For  Failure  to  Return,  994. 

(3)  For  Illegal  Issuance,  995. 

c.  Relating  to  Fraudulent  Marriage,  997. 

II.  CRIMINAL  Prosecution,  998. 

1.  Advertising  to  Antiul,  998. 

2.  Divulging  Privileged  Communications,  998. 

3.  Illegal  Solemnization,  999. 

a.  Between  Prohibited  Persons,  1000. 

(i)  Minors,  1000. 

(2)  Persons  of  Kin,  looi. 
^.    Without  License  or  Authority,  1002. 

4.  Relating  to  Certificate  or  License,  1002. 

a.  Failure  to  Record,  1003. 

b.  Failure  to  Return,  1003. 

c.  Illegal  Issuance,  1004. 
d?.  Perjury,  1005. 

CROSS-REFERENCES. 

^(?r  Forms  connected  with  Prosecutions  for  Compelling  Marriage,  see 
the  titles  ABDUCTION  OF  WOMEN,  vol.  i,  p.  93;  COM- 
PELLING MARRIAGE,  vol.  4,  p.  1017. 

For  Forms  connected  with  Prosecutions  for  Plural  Marriages,  see  the 
titles  BIGAMY— POL  YGAMY,  vol.  3,  p.  239;  LASCIVIOUS 
COHABITATION,  ante,  p.  310. 

For  Forms  relating  to  Actions  for  Breach  of  Contract  to  Marry,  see  the 
title  BREACH  OF  PROMISE  OF  MARRIAGE,  vol.  3, 
p.  1051. 

For  Form  of  Declaration  for  False  Representations  Inducing  Marriage, 
see  the  title  DECEIT  (^ACTION  OF),  vol.  6,  Form  No.  6905. 

For  Forms  relating  to  Annulment  of  Marriages  and  Divorce,  see  the 
title  DIVORCE  AND  SEPARA  TION,  vol.  7,  p.  i. 

For  Forms  connected  with  Prosecutions  for  Incestuous  Marriages  and 
Cohabitation,  see  the  title  INCEST,  vol.  9,  p.  567. 
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For  Forms  connected  with  Prosecutions  for  Marriages  Between  Persons 
of  Different  Races,  see  the  title  MISCEGENA  TION. 

See  also  the  titles  ALIENATION  OF  AFFECTIONS,  vol.  i,  p. 
684;  CIVIL  DAM  AGE  ACTS,  vol.  4,  p.  861 ;  DESERTION 
OF  WIFE,  vol.  6,  p.  666;  HOMESTEADS  AND  EXEMP- 
TIONS, vol.  9,  p.  303;  HUSBAND  AND  WIFE,  vol.  9,  p. 
538;  LEGITIMACY,  ante,  p.  329;  and  the  GENERAL 
INDEX  to  this  work. 


I.  CIVIL  PROCEEDINGS. 

1.  To  Establish  a  Marriage.^ 

Form  No.  13547  .* 

{Commencement  as  in  Form  No.  59 10.) 

I.  That  plaintiff's  name  \s  John  Doe,  and  that  he  is  at  the  time  of 
the  bringing  of  this  action  upward  of  twenty-five  years  of  age  and  a 
resident  of  the  city  and  county  of  San  Franeisco,  in  the  state  of 
California. 

II.  That  defendant's  name  xs  Jane  Doe,  and  that  she  is  at  the  time 
of  the  bringing  of  this  action  of  the  age  of  tiventy-one  years  and  three 
months,  and  a  resident  of  the  city  and  county  of  San  Francisco,  in  the 
state  of  California. 

III.  That  prior  to  the  date  of  the  marriage  hereinafter  mentioned 
the  maiden  name  of  the  said  Jane  Doe  was  Jane  Short. 

IV.  That  on  the  first  day  oi  January,  a.  d.  i8P9,  at  the  city  and 
county  of  San  Francisco,  in  the  state  of  California,  plaintiff  and 
defendant  entered  into  a  legal  contract  of  marriage  with  each  other 
and  did  on  the  said  date  and  at  said  time  actually  intermarry  pur- 
suant to  the  terms  of  said  contract. 

V.  That  the  said  marriage  at  the  time  and  place  aforesaid  was 
solemnized  as  follows,  to  wit:  (^stating  manner  of  solemnization  in  detail). 

VI.  That  no  record  of  the  solemnization  of  said  marriage  so  con- 
tracted as  aforesaid  is  known  to  exist. 

VII.  That  defendant  denies  the  existence  of  said  marriage. 

VIII.  That  defendant  refused  to  join  in  and  acknowledge  a 
declaration  of  said  marriage  as  provided  for  by  sections  seventy-six 
and  seventy-seven  of  the  Civil  Code  of  the  State  of  California. 

Wherefore,  pursuant  to  the  provisions  of  section  seventy-eight  of 
the  Civil  Code  of  the  State  of  California,  plaintiff  brings  this  action 
in  this  court  to  have  the  validity  of  said  marriage  determined  and 
declared  and  for  such  other  relief  as  to  the  court  may  seem  proper  in 
the  premises. 

{Concluding  with  signature  and  verification  as  in  Form  No.  69 10.) 

1.  Eeqnisites  of  Complaint,  etc. —  For  California. — Civ.  Code  (1897),  §  78. 

the  formal  parts  of  a  complaint  or  bill  Nebraska.— Com^.  Stat.  (1899),  §12858. 

in  a  particular  jurisdiction  see  the  titles  Vfrmotti.  —  Stat.  (1894),  §  2643. 

Complaints,  vol.  4,  p.   1019;  Bills  in  2.  California.  —  Civ.Code(i897),  §78. 

Eqiitv,  vol.  3,  p.  417.  See   also,   generally,   supra,   note   I, 

Statutory  Provisions.  —  See  this  page. 
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2.  To  Obtain  Order  Authorizing:  Marriage  Witliout  License. 
a.  The  Application. 

Form  No.  13548.' 

To  the  Honorable  Circuit  Court  of  Milwaukee  County: 
Your  petitioner  respectfully  shows: 

I.  That  petitioner's  name  is  John  Doe,  that  he  is  over  twenty-one 
years  of  age,  and  that  he  is  a  resident  in  the  city  of  Milwaukee^  in  the 
county  of  Milwaukee  and  state  of  Wisconsin. 

II.  That  Jane  Short  is  over  the  age  of  eighteen  years  and  a  resident 
of  the  city  of  Milwaukee^  in  the  county  of  Milwaukee,  in  the  state  of 
Wisconsin. 

III.  That  the  said  John  Doe  and  the  said  Jane  Short  have  agreed 
to  and  propose  to  intermarry  one  with  the  other. 

IV.  That  neither  your  petitioner  nor  the  said  Jane  Short  has  made 
application  to  the  county  clerk  of  the  county  in  which  the  said  Jane 
Short  resides  for  a  license. 

V.  That  no  other  legal  impediment  to  said  marriage  exists. 
Wherefore,   petitioner   prays   this    honorable  court   for  an  order 

authorizing  the  said  marriage  without  the  usual  license  in  such  cases, 
pursuant  to  the  provisions  of  an  act  entitled  "An  Act  amending 
chapter  one  hundred  and  seven  of  the  Wisconsin  statutes  of  1898  re- 
lating to  marriages,"  approved  the  twenty-ninth  day  of  April,  and 
being  chapter  three  hundred  and  one  of  the  Laws  of  Wisconsin  of  1899, 
Dated  bX Milwaukee  this  sixth  day  of  March,  iS99. 

John  Doe. 
(  Verification^ 

b.  The  Order. 

Form  No.  13549.' 

Circuit  Court,  Milwaukee  County,  Wisconsin. 
In  the  matter  of  the  applicatioti  of  John  Doe 

for  an  order  authorizing  him   to    marry 

Jane  Short  without  a  license. 

Upon  reading  and  filing  the  application  of  John  Doe,  dated  the 
sixth  day  of  March,  a.  d.  i8P9,  praying  for  an  order  authorizing 
him,  the  said  John  Doe,  to  marry  one  Jane  Short  without  a  license, 
and  it  appearing  satisfactorily  to  the  court  that  there  is  reasonable 
ground  for  making  said  application. 

It  is  hereby  ordered  that  the  marriage  between  the  s,2i\d  John  Doe 
and  the  said  Jane  Short  ho.  and  the  same  is  hereby  authorized  with- 
out a  license,  pursuant  to  the  provisions  of  an  act  entitled  "  An  Act 
amending  chapter  one  hundred  and  seven  of  the  Wisconsin  statutes 
of  1898  relating  to  marriages,"  approved  the  twenty-ninth  day  of 
April,  1899,  being  chapter  three  hundred  and  one  of  the  Laws  of  Wis- 
consin  of  1899. 

Dated  this  sixth  day  of  March,  a.  d.  iS99. 

John  Marshall,  Circuit  Judge. 

-  1.  Wisconsin.  —  Laws   (1899),  c.  301,         2.  Consult,  generally,  the  title  Veri- 

§  7.  FICATIONS. 
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8.  To  Recover  Penalty.^ 
a.  For  Illegal  Solemnization.* 


^  1.  Beqaisites  of  Complaint  or  Declara- 
tion —  Generally.  —  For  the  formal  parts 
of  a  complaint  or  declaration  in  a  par- 
ticular jurisdiction  see  the  titles  Com- 
plaints, vol.  4,  p.  lorg;  Declarations, 
vol.  6,  p.  244.  See  also,  generally,  the 
title  Penalties,  etc. 

Statutory  Provisions.  —  Failure  to  cer- 
tify list  of  marriages  to  the  board  of 
vital  statistics,  see  N.  J.  Laws  (1897), 
c-  193.  §  7;  N.  J.  Gen.  Stat.  (1895),  p. 
•  2006,  g  II. 

See  also  list  of  statutes  cited  infra, 
note  2,  this  page;  note  2,  p.  993;  note  i, 
P-  997. 

2.  Beqaisites  of  Complaint,  etc.  —  Gen. 
erally.  — See  jw/ra,  note  i,  this  page. 

Statutory  Provisions.  —  See 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  4918. 

Connecticut.  —  Laws  (1895),  cc.  63, 
325;  Gen.  Stat.  (1888),  §  2^%tet  seq. 

Florida.  —  Rev.  Stat.  (1892).  §  2066. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  89. 

Io7va.  —  Code  (1897),  §  3147. 

Maine.  —  Rev.  Stat.  (1883),  c.  59,  t^  13. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
145.  §  25. 

Michigan.  —  Comp.    Laws  (1897),    § 

8597. 

Minnesota.  —  Stat.  (1894),  §  4780. 

Missouri.  —  Rev.  Stat.  (1889).  §  6851. 

A^ew  Hampshire.  —  Pub.  Stat.  (1891), 
C.  174,  §  ID  et  seq. 

A^ew Jersey.  —  Gen.  Stat.  (1895),  p. 
2004,  §  4. 

North  Carolina.  —  Code  (18S3),  §  181 7. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
6392. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  1297,  §  14. 

Tennessee.  —  Code  (1896),  §  4196. 

Wisconsin.  —  Laws  (1899),  c.  301,  §  6. 

Certainty.  —  Every  circumstance  in 
the  description  of  the  offense  contained 
in  the  body  of  the  act  creating  it  must 
be  alleged,  so  as  to  bring  the  defendant 
within  the  provisions  of  the  statute. 
Ellis  r/.  Hull,  2  Aik.  (Vt.)4i. 

Official  Character.  —  In  Bishop  v. 
Marshall,  5  N.  H.  407,  it  was  held  that 
the  declaration  to  recover  a  penalty  for 
illegal  solemnization  must  allege  that 
the  defendant  was  a  justice  of  the 
peace  or  a  minister. 

Publication  of  Banns.  —  A  declaration 
to  recover  a  penalty  for  illegal  solem- 


nization, under  some  statutes,  must  not 
only  allege  want  of  license,  but  also 
that  there  has  been  no  publication  of 
banns.  Drake  v.  McMinn,  5  Ired.  L. 
(27  N'.  Car.)  639. 

Precedents.  —  In  Roberts  v.  State 
Treasurer,  2  Root  (Conn.)  3S1,  the  in- 
formation charged  subsUntially  that 
he,  the  said  George  Roberts,  not  being 
a  magistrate  or  justice  of  the  peace,  nor 
an  ordained  minister  of  the  gospel  set- 
tled in  any  church  or  city  within  the 
county  of  Middlesex,  did  at  Hadden, 
said  county,  on  the  first  day  of  Decem- 
ber, A.  D.  1893,  join  together  in  marriage 
Davis  Wilcox  and  Huldah  Porter,  both 
of  said  Hadden,  contrary  to  the  statute 
in  such  case  made  and  provided. 

In  People  v.  McGlaughlin,  108  Mich. 
516,  the  complaint  and  warrant  charged 
"  that  he  [defendant]  did  join  together 
in  marriage  James  F.  MciYamar  and 
Emma  Nai^le,  they  nor  either  of  them 
having  delivered  to  him  a  properly 
issued  license,"  etc. 

Declaration  against  minister  to  re- 
cover penalty  for  unlawfully  perform- 
ing the  marriage  ceremony  without 
authority  or  license  is  set  out  in  Wood 
v.  Adams,  35  N.  H.  32. 

In  Dowd  V.  Seawell,  3  Dev.  L.  (14  N. 
Car.)  185,  in  an  action  of  debt  under 
the  act  of  1778  (rev.  c.  134)  for  marrying 
a  couple  without  license,  the  writ  de- 
manded ^'^ fifty  pounds,  which  he  (ihe 
defendant)  owes  and  unjustly  detains 
to  his  damage  one  hundred  dollars, 
due  for  having  solemnized  the  rights  of 
matrimony  between,  etc.,  contrary  to 
the  act  of  the  general  assembly  in  such 
case  made  and  provided." 

Insufficient  declarations  for  illegal 
solemnization  without  license  are  set 
out  in  Drake  v.  McMinn,  5  Ired.  L. 
(27  N.  Car.)  639. 

In  Robinson  v.  English,  34  Pa.  St. 
324,  the  declaration  in  an  action  of 
debt  to  recover  the  penalty  given  by 
the  act  of  Feb.  14,  1729,  for  marrying 
plaintiff's  minor  son  without  the  publi- 
cation of  banns  and  without  his  consent 
was  as  follows:  "P.  P.  Robinson,  late 
of  said  county,  was  summoned  to  an- 
swer Strickling  English,  in  a  plea  of 
debt,  that  he  render  to  him  the  sum  of 
fifty  pounds,  equal  to  one  hundred  and 
thirty-three  dollars  and  thirty-three  cents 
and  one-third  of  a  cent,  which  to  him 
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Form  No.  1355°.' 

(Precedent  in  Ellis  v.  Hull,  2  Aik.  (Vt.)  42.) 

[{Commencement  as  in  Form  No.  10663y\^  that  to  the  said  Joseph 
the  said  Samuel  render  the  sum  of  seventy  dollars,  which  to  the  said 
Joseph  the  said  Samuel  P.  justly  owes,  and  from  him  unjustly  detains, 
for  that  heretofore,  to  wit,  on  the  17ih  day  oi  August,  i824^  at  [St. 
Albans  m  Franklin  county], ^  the  defendant  being  one  of  the  justices 
of  the  peace  within  and  for  the  county  of  Franklin^  did,  in  virtue  of 
his  said  office  of  justice  of  the  peace  aforesaid,  join  in  marriage  one 
Sally  Ellis,  daughter  of  the  said  Joseph  Ellis,  to  and  with  one  Benjamin 
B.  Robinson^  of  \St.  Albans  aforesaid], ^  and  the  sa\6.  Joseph  avers  that 


he  owes  and  unjustly  detains,  etc. 
Whereupon  the  said  Strickling  English, 
by  G.  W.  Decamp,  his  attorney,  saith 
that,  whereas  the  said  R.  R.  Robinson, 
a  justice  of  the  peace  in  and  for  the 
said  county,  duly  elected,  qualified,  and 
commissioned  as  such,  within  the  juris- 
diction of  the  said  court,  did,  on  or 
about  the  12th  day  of  December,  A.  D. 
i85'7,  ^t  t^he  county  aforesaid,  acting  in 
his  official  capacity  as  a  justice  of  the 
peace  so  as  aforesaid,  did  marry  and 
join  in  marriage  a  minor  son  of  the 
said  Strickling  English,  under  the  age 
of  twenty-one  years,  to  and  with  one 
Clarissa  Ewers,  without  the  due  and 
lawful  publication  of  the  names  and 
banns  of  the  said  Strickling  English, 
junior,  and  the  said  Clarissa  Ewers, 
being  first  made  and  caused  to  be 
made  by  the  said  R.  R.  Robinson,  jus- 
tice of  the  peace  as  aforesaid,  and  with- 
out first  having  produced  to  him  a 
certificate  of  the  consent  of  the  said 
Strickling  English,  the  father  of  the 
said  Strickling  English,  2.ndi  wholly  and 
altogether  without  the  assent,  consent, 
or  privity  of  the  said  Strickling  English, 
senior,  the  father  of  the  said  Strickling 
English,  junior ,  who  at  the  time  of  the 
said  marriage,  and  long  before  said 
time,  lived  with  the  said  father,  and 
was  under  his  care  and  caution;  con- 
trary to  the  Act  of  Assembly  in  such 
cases  made  and  provided;  by  reason 
of  which  said  marriage  and  joining  in 
marriage  by  the  said  R.  R.  Robinson, 
justice  of  the  peace,  acting  in  his  offi- 
cial capacity  as  aforesaid,  he  has  for- 
feited the  sum  oi  fifty  pounds,  equal 
to  one  hundred  and  thirty-three  dollars 
and  thirty-three  cents  and  one-third  oi  a 
cent,  to  the  said  Strickling  English,  the 
person  grieved,  the  father  of  the  said 
Strickling  English,  junior;  and  thereby, 
and  by  force  of  an  Act  of  Assembly  in 
such  cases  made,  an  action  has  accrued 


to  the  said  Strickling  English,  to  demand 
and  have  of  and  from  the  said  R.  R. 
Robinson,  justice  of  the  peace  as  afore- 
said, the  said  sum  of  fifty  pounds, 
equal  to  one  hundred  and  thirty-three 
dollars  and  thirty-three  cents  and  one- 
third  of  a  cent,  so  as  aforesaid  for- 
feited; yet  the  said  R.  R.  Robinson, 
justice  of  the  peace  as  aforesaid,  al- 
though often  requested  so  to  do,  hath 
not  yet  paid  the  said  fifty  pounds, 
equal  to  one  hundred  and  thirty-three 
dollars  and  thirty-three  cents  and  one- 
third  of  a  cent,  or  any  part  thereof, 
to  the  said  Strickling  English,  and  al- 
though he  had  notice  to  tender  amends 
as  a  justice  of  the  peace,  in  such  case, 
according  to  the  Act  of  Assembly  in 
such  case  made  and  provided,  full 
thirty  days  before  the  commencement 
of  this  suit.  And  therefore  he  brings 
suit,  etc."  It  was  held  that  this  decla- 
ration, though  not  strictly  formal,  set 
forth  a  substantial  cause  of  action. 

Notice  to  a  justice  of  the  peace  un- 
der the  provisions  of  an  act  of  March 
21,  1772,  by  the  plaintiff's  attorney, 
that  he  "should  commence  a  suit 
against  him  for  the  sum  of  £jo  in  the 
name  and  for  the  use  of  the  said  William 
Mitchell,  for  that  he  the  justice,  con- 
trary to  the  said  act  of  assembly,  did 
marry  the  plaintiff's  daughter  under 
the  age  of  twenty-one  years,"  etc., 
was  held  to  be  sufficient  as  indicating 
precisely  the  cause  of  action,  it  not 
being  necessary  to  state  "  the  kind  of 
writ"  that  was  intended  to  be  sued  out. 
Mitchell  V.  Cowgill,  4  Binn.  (Pa.)  20. 

1.  This  declaration  was  held  to  be 
sufficient.  It  was  drawn  under  Vt. 
Stat.  (1826),  c.  45,  §  4- 

See  also,  generally,  supra,  note  2, 
p.  991. 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 
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the  said  Sally,  at  the  time  of  said  marriage,  was  a  minor  under  the 
legal  age  of  eighteen  years,  and  subject  to  the  guardianship  of  the  said 
Joseph,  her  parent  and  natural  guardian,  to  wit,  at  [6V.  Albans  afore- 
said in  said  Franklin  county],^  and  the  said  Josephi\xx\.\{^t  avers,  that 
the  said  Joseph  so  being  the  parent  and  natural  guardian  of  the  said 
Sally  as  aforesaid,  did  not  at  any  time  previous  to,  or  at  the  time  of 
said  marriage,  consent  to  or  approve  of  the  same,  and  that  the  said 
Samuel,  justice  of  the  peace  as  aforesaid,  at  the  time  of  said  marriage, 
or  at  any  time  previous  thereto,  was  not  certified  of  any  consent  of  the 
said  Joseph  to  said  marriage,  but  on  the  contrary  thereof  he  the  said 
Samuel  then  and  there  well  knew  that  the  said  Sally  was  a  minor  as 
aforesaid  subject  to  the  guardianship  of  the  said  Joseph  as  aforesaid, 
and  that  the  said  Joseph  at  any  time  previous  to,  or  at  the  time  of 
marria'ge,  did  not  consent  to  or  approve  of  the  same,  but  wholly 
disapproved  of  the  same,  to  wit,  at  \^St.  Albans  aforesaid  in  said 
Franklin  county].^  By  reason  of  all  which,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  Samuel  hath  for- 
feited to  the  said  Joseph,  so  being  the  parent  and  natural  guardian  of 
the  said  Sally  as  aforesaid,  the  sum  of  seventy  dollars,  yet  the  said 
Samuel,  though  often  thereto  requested,  hath  never  paid  to  the  said 
Joseph  the  said  sum  of  seventy  dollars,  or  any  part  thereof,  but  to  pay 
the  same  hath  ever  neglected  and  refused,  and  still  doth  neglect  and 
refuse;  to  the  damage  of  the  ssaA  Joseph,  as  he  says,  ten  dollars,  to 
recover  which  debt,  with  said  damages  and  just  costs,  this  suit  is 
brought. 

[(Continuing  and  concluding  as  in  Fortn  No.  10663.)]^ 

b.  Relating  to  Certificate  or  License.* 

(1)  For  Failure  to  Record. ^ 

Form  No.  x  3  5  5  i  .* 

{Commencement  as  in  Form  No.  6939)  of  debt:  For  that  whereas  the 
plaintiff  and  Sarah  Roc,  formerly  Sarah  Short,  intended  to  be  joined 
in  marriage,  did  prior  to  their  marriage,  to  wit,  on  the  second  day  of 

1.  The  matter  enclosed  by  and  to  be  Delaware.  — Rcw.  Stat.  (1893),  p.  595, 
supplied  within  [  ]  will  not  be  found     c.  74. 

in  the  reported  case.  Idaho.  —  Laws  (1899).  P-  373- 

2.  Beqoisites  of  Complaint —  General-  Illinois.  —  Starr  &  C.  Anno.  Stat, 
ly.—  See  supra,  note  i,  p.  991.  (1896),  c.  89,  par.  14. 

Statutory  Provisions.  —  Fraud  in  ob-  Maine.— '^ft\ .  Stat.  (1883).  c.  59,  ?  22. 

taining  license,  see  Massachusetts.  —  Stat.  (1892).  c  3C0. 

J/rt/W.  —  Rev.    Stat.   (1883).    c.    59.  il/iM««<'/a. —  Stat.  (1894),  §  4779. 

8  6  Nevada.— G^n.  Stat.  (1885),  §  479. 

'    Massachusetts.- Vnh.  Stat.  (1882).  c.  .(V^-if  .rV^-xiVt*.  —  Comp.  Laws  (1897),  § 

145    $;  20.  ''420  '"'  J*"?- 

See  also  list  of  statutes  cited  infra.  North  Carolina.  —  CoAc{i%ii),%  1819. 

note  3,  this  page;  note  i,  p.  994;  note  2.  Fir^inia.— Code  (1887),  §  2248. 

p   gg5.  IVest  rir^inta.  — Code  (1891),  c.  63, 

3.  Eequisites  of  Complaint,  etc.  —  (J*-*;-  §25.                               ^^    . 

^r«//v.  — See  supra,  note  2,  this  page.  4.  Illinois.  —Starr  &  C.  Anno.  but. 

Statutory  Provisions.  —  See  (1896),  c.  89,  par.  14. 

C^/^rfl^/;.— Mills' Anno.  Stat.  (1891).  See  also,  generally,  tttpra,  note  3. 
I  3001.  this  page. 
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January,  A.  D,  \W9,  in  the  said  county  of  Greene^  in  the  state  of 
Illinois,  obtain  a  license  from  the  defendant,  the  county  clerk  of  said 
Greene  county,  said  Greene  county  being  the  county  where  said  mar- 
riage was  to  take  place,  which  said  license  was  in  words  and  figures 
following:  {setting  out  copy  of  license^;  and  afterward,  to  wit,  on  thajifth 
day  oi  January,  a.  d.  \W9,  in  said  county  of  Greene,  under  and  by  the 
authority  of  said  license,  Abraham  Kent,  a  justice  of  the  peace  within 
and  for  said  county  of  Greene,  a  person  by  law  authorized  and 
empowered  to  celebrate  marriages  in  said  Greene  county,  duly  solem- 
nized and  celebrated  the  marriage  between  the  plaintiff  and  the  said 
Sarah  Roe,  formerly  Sarah  Short,  in  the  manner  prescribed  by  law; 
and  afterward,  within  thirty  days  after  the  said  marriage  was  so 
solemnized,  to  wit,  on  the  fifteenth  ddiy  o{  January,  a.  D.  i89P,  the 
said  Ahraham  Kent,  the  said  justice  of  the  peace,  duly  made  out  a 
certificate  thereof  and  returned  the  same,  together  with  said  license, 
to  the  said  John  Doe,  the  said  clerk  of  the  county  of  Greene  aforesaid, 
the  said  county  of  Greene  being  the  county  in  which  the  said  marriage 
took  place,  which  said  certificate  was  in  words  and  figures  following, 
to  wit:  {setting  out  copy  of  certificate);  whereupon  it  became  the  duty 
of  the  said  John  Doe,  the  said  county  clerk  of  said  Greene  county, 
upon  the  receipt  of  said  certificate,  to  make  a  registry  thereof  accord- 
ing to  law,  in  a  book  kept  in  his  office  for  that  purpose  only,  which 
said  registry  should  contain  the  christian  and  surnames  of  the  par- 
ties, the  time  of  their  marriage  and  the  name  of  the  person  certifying 
the  same,  and  also  to  indorse  on  said  certificate  the  time  when  the 
same  was  registered  and  number  and  correctly  preserve  the  same; 
nevertheless  the  sdad  John  Doe,  the  said  county  clerk  of  the  said 
county  of  Greene,  did  refuse  and  neglect  to  register  and  file  said  mar- 
riage certificate  according  to  law  for  more  than  thirty  days  after  the 
same  was  returned  to  him  for  that  purpose,  his  fees  therefor  being 
paid  by  the  plaintiff,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided;  wherefore  and  by  force  of  the  said  statute  an 
action  has  accrued  to  the  plaintiff  to  demand  of  the  defendant  the 
sum  of  one  hundred  dollars.  Yet  the  defendant  though  requested  has 
not  paid  to  the  plaintiff  the  last  mentioned  sum  of  money  or  any  part 
thereof,  but  refused  to  do  so;  to  \.\\e  C^zxadige  {continuing  and  concluding 
as  in  Form  No.  6939). 

(2)  For  Failure  to  Return.^ 

1.  Requisites  of  Complaint,  etc.  —  Gen-  Minnesota.  — Stat.  (1894),  §  4779. 

erally. — See  supra,  note  I,  p.  993.  Mississippi.  —  Anno.  Code  (1892),  §§ 

Statutory  Provisions, — See  2861,  2863. 

Arizona  — Rev.  Stat.  (1887),  §  2096.  Nevada.  —  Gen.  Stat.  (1885),  §  479. 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  New  Mexico.  —  Comp.  Laws  (1897),  §§ 

§  2999.  1419,  1421, 

Illinois. —  Starr    &    C.    Anno.    Stat.  Oregon. — Hill's  Anno.   Laws  (1892), 

(1896),  c.  89,  par.  16.  §  2860. 

Maine.  —  Rev.  Stat.  (1883),  c.  59,  §§  Pennsylvania.  —  Bright.    Pur.     Dig. 

7,  10,  15;  Stat.  (Supp.  1895).  c.  59,  55  15.  (1894),  p.  1297,  §  13. 

Massachusetts.  —  Stat.  (1897),  c.  444;  Virginia.  —  Code  (1887),  §  22*32. 

Stat.  (1892),  c.  300;  Pub.  Stat.  (1882),  c.  West  Virginia.  —Code  (1891),   c.   63, 

145.  §  21.  g  25. 
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Form  No.  13552.' 

{Commencing  as  in  Form  No.  HdJfi)  to  answer  wnXo  John  Doe,  of  the 
town  oiKittery,  in  the  county  of  York,  in  the  state  oi Maim,  prose- 
cutor, who  sues  this  action  as  well  for  the  town  of  Kittery  as  for  him- 
self, in  a  plea  of  debt,  for  that  the  said  Richard  Roe,  a  resident  of  the 
town  of  Kittery,  in  the  state  of  Maine,  and  the  said  Rachacl  Roe^ 
iormerly  Rachae/  Short,  also  a  resident  of  the  said  town  oi  Kittery,  in 
the  state  oi  Maine,  did,  on  \\\<t  first  &d\  oi  January,  a.  d.  i8,9.9,  depart 
from  the  said  state  .of  J/a///^  and  go  into  another  state,  to  wit,  the 
state  oi  Ne7v  Hampshire,  for  the  purpose  of  marriage;  and  afterward, 
to  wit,  on  the  second  day  of  January,  a.  d.  \Z99,  SitJ)o^'er,  in  the  said 
state  oiJVew  Hampshire,  a  marriage  between  the  said  Richard  Roe  and 
the  said  Rachael RoeviSi.^  duly  solemnized;  and  afterward,  to  wit,  on  the 
third  (la.y  oi  January,  A.  D.  iW9,  they,  the  said  Richard  Roe  and  the  said 
Rachael Roe,  returned  to  dwell  in  said  town  oi  Kittery,  in  said  state  of 
Maine,  whereupon  it  became  the  duty  of  the  said  Richard  Roe  and  the 
SBxd.  Rachael  Roe  to  file  a  certificate  or  declaration  of  their  said  mar- 
riage with  the  clerk  of  the  said  town  oi  Kittery,  the  said  town  of 
Kittery  being  the  town  in  which  they,  the  said  Richard  Roe  and  the 
said  Rachael  Roe,  then  lived,  within  seven  days  after  their  return; 
nevertheless  the  said  Richard  Roe  and  the  said  Rachacl  Roe  wholly 
neglected  and  failed  to  file  a  certificate  or  declaration  of  their  mar- 
riage with  the  clerk  of  the  said  town  of  Kittery  within  iwrwdays  after 
their  said  return  from  the  said  state  of  Ne^v  Hampshire  to  the  said 
state  of  Maine,  contrary  to  the  provisions  of  section  seven  of  chapter 
fifty-nine  of  the  Revised  Statutes  of  the  State  oi  Maine,  passed  the 
twenty-ninth  day  of  August,  a.  d.  1883,  and  taking  effect  on  the  first 
day  of  January,  a.  d.  1894;  whereby  and  by  force  of  the  said  statute 
the  said  Richard  Roe  and  the  said  Rachael  Roe  forfeited  the  sum  of  ten 
dollars,  and  an  action  hath  accrued  to  the  said  plaintiff,  who  sues  as 
aforesaid,  to  demand  and  recover  of  the  ?,a\d  Richard  Roe  dit\d  the  said 
Rachael  Roe  the  sum  of  ten  dollars,  one-half  thereof  to  the  plaintiff's 
own  use  and  one-half  thereof  to  the  use  of  the  said  town  of  Kittery, 
being  the  town  where  the  said  forfeiture  was  incurred ;  yet  though 
requested,  the  said  defendants  have  not  paid  the  said  sum  or  any  part 
thereof,  but  have  neglected  and  refused  so  to  do  and  unjustly 
detain  the  same.  To  the  damage  (continuing  and  concluding  as  in 
Form  No.  6940). 

(3)  For  Illegal  Issuance.* 

1.  Afaine.—Rev.  Stat.  (1883),  c.  59,  Illinois.— Sia.TT  &.  C.  Anno.  Stal. 
I  7.  (iSq6),  c.  89,  par.  13. 

See  also,  generally,  J«/ra,  note  i,  p.  /W/awa.  —  Horner's    Stat.    (1896).    g 

994.  5332- 

2.  Requisites  of  Complaint,  etc.  —  6V«-  J/aiMif.  —  Rev.  Stat.  (1883).  c.  59.  ^  5. 
erally.  —  Sce  supra,  note   i,  p.  993.  Massachusetts.  —  'Pxxh.   Stal.  (l88a),  c. 

Statutory  Provisions.  —  Soe  145,  §  I S. 

Alabama.  —  Civ.  Code  (1896),  §  2S48  Minnesota. —SXtX.  (1894).  §  4775. 

gf  sga,  Missouri.  —  Rev.  Stat.  (1889).  §  6851. 

Arizona. —Rev.  Stat.  (1887).  §  2096.  jVetHJtla. —Cen.  Stat.  (1885).  §  474- 

Connecticut.  —  Laws  (1895).  c.  63.  New  Jersey.  —  Laws(i897).  c.  193,  §9. 

Florida.  —  Rev.  Slat.  (1892),  §  2065.  North  Carolina.  —  Laws  (1895).  c  387; 
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Form  No.  1 3  5  5  3  •' 
(Precedent  in  Mitchell  v.  Davis,  58  Ala.  615.) 

[State  of  Alabama,  \  In  the  Circuit  Court. 
Randolph  County.  \  October  Term,  a.  d.  i876.]2 
James  C.  Mitchell  ) 

^'-  I 

D.  L.  Davis,  Judge  0/  Probate.  ) 

The  plaintiff,  who  sues  as  well  for  the  state  as  for  himself,  claims 
of  the  defendant,  judge  of  probate  of  Randolph  (bounty,  Alabama,  Jive 
hundred  dollars,  for  issuing  to  John  A.  Arnold  a  marriage  license  to 
marry  one  Nancy  E.  Mitchell,  who  was  under  eighteen  years  of  age  at 
the  time  of  issuing  such  license,  without  the  consent  of  the  parents 
or  guardian  of  said  Nanxy  E.  Mitchell,  the  said  Nancy  not  having  had 
a  former  husband. 

The  plaintiff,  who  sues  as  well  for  the  state  of  Alabama  as  for  him- 
self, claims  of  the  said  defendant,  judge  of  probate  of  Randolph 
county,  Alabama,  five  hundred  dollars,  for  issuing  to  D.  L.  Arnold  a 
marriage  license  to  marry  Ellen  Mitchell,  who  was  then  under  the  age 

of  eighteen  years  and  a  daughter  of  the  plaintiff,  to  wit,  on  the 

day  of  Feb.,  iS75,  without  the  consent  of  the  parents  or  guardian  of 
the  said  Ellen.  Plaintiff  avers  that  the  John  A.  Arnold  is  one  and  the 
same  identical  person  mentioned  in  the  first  count  of  plaintiff's  com- 
plaint, and  that  he  is  as  well  known  by  the  name  of  Lo?tzo  or  Alonzo 
as  he  is  by  the  name  of  D.  L.  Arnold.  And  plaintiff  further  avers, 
that  said  Nancy  E.  Mitchell  mentioned  in  said  first  count  and  Ellen 
Mitchell  mentioned  in  said  license  is  identically  one  and  th  same  persone 
to  whom  said  defendant  issued  and  delivered  said  license  to  marry. ^ 
[Jeremiah Mason,  Attorney  for  Plaintiff.]^ 

Code  (1883),  §  1816;  Holt  f.  McLean,  75  license    is    not   ground    for   demurrer. 

N.  Car.   347;   State   v.    Smuggs,   85  'N.  Ely  v.  Gammel,  52  Ala.  584. 

Car.  541;   Norman   v.    Dunbar,  8  Jones  Residence  of  Female.  —  Failure  testate 

L.  (53  N.  Car.)  317.  that  the  residence  of  the  female  was  in 

Ohio.  —  Laws  (1898),  p.  310,  amending  the  county  of  the  issuance  of  the  license 

Bates'  Anno.  Stat.  (1897),  §  6390.  is  a  defect  curable  by  verdict  and  judg- 

Tennessee.  —  Code  (1896),  §  4195.  ment.     Ely  v.  Gammel,  52  Ala.  584. 

Virginia.  —  Code  (1887),  ^  2250.  Residence  of  Parent  or   Guardian. — 

Wisconsin. — Laws  (1899),  c.  301,  §  5.  Failure    to   state    that   the    parents   or 

'^  Knowingly,"  etc. — Complaint  under  guardian  resided  in  the  state  does  not 

N.    Car.    Code    (1883),    §    1816,    must  render  the  complaint  demurrable.    Ely 

allege   that   the   defendant   issued  the  v.  Gammel,  52  Ala.  584. 

license  "  knowingly  or  without  reason-  Precedents.  —  Of  sufficient  complaint, 

able    inquiry."     Maggett    v.    Roberts,  see  Ely  v.  Gammel,  52  Ala.  584. 

108  N.  Car.  174.  Of  sufficient  declaration,  see  Hilboldt 

Actual  Solemnization  Under  License. —  v.  Caraker,  41  111.  App.  595. 

Failure  to  state  that  the  marriage  was  Of  insufficient  petition,  see  Dunn  v. 

actually   solemnized    under   a   license  Sanders,  48  Mo.  App.  610. 

does  not  render  the  complaint  demur-  X.Alabama. — Code  (1876),  §  3155  r/j<fy. 

rable.     Ely  v.  Gammel,  52  Ala.  584.  See   also,   generally,   supra,    note    2, 

Negativing     Defenses.   —  Complaint  p.  995. 

need  not   negative   the   defenses  con-  2.  The  matter   enclosed   by  [  J  will 

tained  in   the   proviso  of   the  statute,  not  be  found  in  the  reported  case. 

Bell  V.  Wallace,  81  Ala.  422.  3.  It  was  held  that  the  second  count 

Statement  of  Sex.  —  Failure  to  state  in  this  complaint,  which  was  inserted 

the  sex  of  the  persons  mentioned  in  the  by  way  of  amendment,  did  not  change 
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c.  Relating  to  Fraudulent  Marriage. 

Form  No.  I3S54-' 
State  oi  Indiana,  \  Posey  Circuit  Court, 

Posey  County.       j"  ^^-     October  Term,  a.  d.  i899.a 
The  State  of  Indiana,"^  on  the  relation  o/^ 
Rachael  Roe,  plaintiff 

against 
Richard  Roe,  defendant. 
Rachael  Roe  complains  of  the  defendant  Richard  Roe  and  says: 

I.  That  she,  Rachael  Roe,  is  the  relator  in  th  above  entitled  cause 
and  is  now  and  has  been  at  all  the  times  hereinafter  mentioned  a 
resident  in  Mount  Vernon,  in  Posey  county  in  the  state  of  Indiana. 

II.  That  the  defendant  is  now  and  has  been  at  the  times  herein- 
after mentioned  a  resident  of  Mount  Vernon,  in  Posey  county  in  the 
state  of  Indiana.  . 

III.  That  on  the  second  day  oi  February,  a.  d.  iW8,  defendant  was 
by  the  laws  of  the  state  of  Indiana  under  (or  liable  to)  a  criminal  (or 
civil)  prosecution  for  the  seduction  of  the  relator,  that  is  to  say: 
{stating  fads  showing  existence  of  prosecution  or  liability  to  prosecution  for 
seduction). 

IV.  That  on  said  second  day  of  February,  a.  d.  \%99,  relator  and 
defendant  were  duly  married  dX  Mount  Vernon,  in  Posey  cownty  in  the 
state  of  Indiana. 

V.  That  at  the  time  of  said  marriage  there  existed  no  legal 
impediment  or  reason  why  the  relator  and  defendant  should  not 
intermarry. 

VI.  That  defendant  at  the  time  and  place  aforesaid  fraudulently 
entered  into  said  marriage  with  relator  with  intent  thereby  to  escape 
or  avoid  the  said  prosecution  or  the  consequences  thereof. 

VII.  That  defendant,  within  two  years  after  said  marriage,  to  wit,  on 
\}i\t.  first  didy  oi  March,  A.  D.  \W8,  without  just  cause,  wholly  abandoned 
relator  and  has  ever  since  lived  apart  from  relator  against  her  wish 
and  without  her  consent. 

VIII.  That  by  reason  of  the  premises  an  action  has  accrued  in 
favor  of  the  relator  and  against  the  defendant  to  recover  the 
statutory  penalty  of  not  less  than  two  hundred  dollars,*  pursuant  to 
the  provisions  of  an  act  entitled  "  An  Act  defining  fraudulent  mar- 

the  form  of  action  and  was  not  an  en-  2.  Jnriadiotion.  —  Any  justice  of  the 

tire  change  of  the  cause  of  action,  it  peace  or  circuit  court  of  the  state  where 

merely  changing  the  names  of  the  per-  the  defendant  may  beat  the  time  of  the 

sons  to  whom  the  marriage  license  was  commencement  of  the  action  has  juris- 

issued,  this  being  one  of  the  material  diction.     Horner's  Stat.    Ind.  (1896),  § 

allegations  of  such  a  complaint.  5333^- 

1.  Indiana.  —  Horner's  Stat.  (1896),  §  8.  In  the  Name  of  the  State.  —  The  ac- 

5333a  et  seq.  tion  shall  be  instituted   in  the  name  of 

Sabeeqaent  Proceedings.  —  The  process  the  state  of   Indiana  on  relation  of  the 

warrant  and  other  proceedings  shall  be  woman.     Horner's  Stat.    Ind.  (1896),  g 

governed  by  the  laws  governing  per-  5333^- 

sons  for  bastardy.     Horner's  Stat.  Ind.  4.  Penalty  shall   in   no  case   be  less 

(1896),  §  5333*.  than  two  hundred  dollars.      Horner's 

Consult,    generally,    the    title    Bas-  Stat.  Ind.  (1896),  S  5333«- 

TARDY,  vol.  3,  p.  153. 
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riages,  providing  for  the  bringing  of  actions  therefor  and  the  recovery 
of  penalties  therein,  limiting  the  time  within  which  such  actions  may 
be  brought  and  regulating  the  practice  therein,  and  providing  for  the 
collection  of  judgments  that  may  be  rendered,"  approved  the  eighth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-five,  being  chapter  seventy-eight  of  the  laws  of  the  state 
of  Indiana  of  1895. 

IX.  That  this  action  is  instituted  in  the  name  of  the  state  of 
Indiana  on  the  relation  of  the  wife,  the  said  Rachael  Roe,,  and  within 
three  years  from  the  time  of  said  marriage.^ 

Wherefore  relator  demands  judgment  {^continuing  and  concluding  as  in 
Form  No.  6915). 

II.  Criminal  Prosecution.^ 
1.  Advertising"  to  Annul. 

Form  No.  I35S5-* 

{Commencing  as  in  Form  No.  10683,  and  continuing  down  to  *.)  The 
said  John  Doe,  on  tht  Jirst  day  oi  January,  a.  d.  iW9,  at  the  said  city 
and  county  of  San  Francisco,  did  cause  to  be  advertised,  printed  and 
distributed  a  certain  advertisement  in  words  and  figures  as  follows, 
to  wit:  {setting  out  verbatim  copy  of  advertisement),  by  which  said 
advertisement  he,  the  said  John  Doe,  did  then  and  there  offer  to 
procure  and  obtain  a  divorce,  or  the  severance,  dissolution  or  nullity 
of  any  marriage,  for  any  person  who  might  apply  to  him,  the  said 
John  Doe,  for  that  purpose,  the  said  avertisement  so  advertised, 
printed  and  distributed  as  aforesaid  not  being  a  printing  or  publish- 
ing of  a  notice  or  advertisement  required  or  authorized  by  any  law  of 
the  state  of  California,  contrary  to  {continuing  and  concluding  as  in 
Form  No.  10683). 

2.  Divulg-ing  Privilegced  Communications.* 

1.  Limitation. — Action  must  be  insti-  Connecticut. — Gen.  Stat.  (l8G8),  § 
tuted    within    three    years    after    mar-     1419. 

riage.     Horner's    Stat.     Ind.    (1896),    §  Massachusetts.  —  Pub.   Stat.  (1882),  c. 

5333^-  207,  §  68. 

2.  Beqnisites  of  Indictment,  etc.,  Gener-  Rhode  Island.  —  Gen.  Laws  (1896),  c. 
ally.   —  For    the    formal     parts    of    a  281,  i^  27. 

criminal   complaint,  indictment  or  in-  I lle^} ally  contracting  marriage,  %&& 

formation  in   a   particular  jurisdiction  Michigan.  —  Laws  (1899).  p.  387. 

see   the   titles   Criminal   Complaints,  See  also  the  titles  Incest,  vol.  9,  p. 

vol.  5,  p.  930;  Indictments,  vol.  9,  p.  567;  Miscegenation. 

615;  Informations  in  Criminal  Cases,  3.  California. — Pen.  Code  (1897),  § 

vol.  9.  p.  768.  159^. 

Statutory  Provisions.  —  See,  generally,  4.  Publishing  Facts  Concerning  Emer- 

infra.   note  3,   this   page;   note  4,   this  gency  Marriage — Criminal  Prosecution. 

page;  note  2,  p.  999;  note  4,  p.  1002.  — Any  editor,   publisher  or  proprietor 

Failure  to  certify  list  of  marriages  to  of  any  newspaper  or  publication  giving 

grand  jury,  see  publicity  to   any   license    or    marriage 

Missouri. — Rev.  Stat.  (1898),  §6848.  under  the  provisions  of   Mich.   Comp. 

Failure  to  publish  m2iTT\sLge,  see  Laws   (1897),   ^   8612   et  seq.,   shall    be 

Kentucky. — Stat.  (1894),  §  2589.  deemed     guilty    of     a     misdemeanor. 

Publishing  false  notice  of   marriage,  Mich.  Comp.  Laws  (1897),  §  8615. 

see  Civil  Action  for  Libel.  —  In  addition 

998  Volume  11. 


13656.  MARRIAGE.  18667. 

Form  No.  13556.' 

{Commencing  as  in  Form  No.  10828,  and  continuing  down  to  ♦)  then 
and  there  being  the  probate  judge  of  the  said  county  of  Montcalm, 
did  issue  without  publicity  a  marriage  hcense  to  a  certain  female,  to 
wit,  Rachael  Roe,  a  resident  of  said  county,  to  be  married  to  a  certain 
male,  to  wit,  Samuel  Short,  of  said  county,  pursuant  to  the  provisions 
of  Act  No.  180  of  the  Public  Acts  of  the  Legislature  of  the  State  of 
Michigan,  passed  at  the  regular  session  of  1897  and  approved  the 
twenty-ninth  day  of  May.  1897,  entitled  "An  act  to  provide  for  the 
protection  of  the  reputation  and  good  name  of  certain  persons,"  said 
license  being  issued  upon  the  application  of  the  said  Rachael  Roe, 
accompanied  by  her  sworn  statement  then  and  there  made  and  filed 
with  the  said  John  Doe,  stating  that  she,  the  said  Rachael  Roe,  was 
then  and  there  with  child,  which  said  child,  if  born  alive  before  her 
marriage,  would  become  a  bastard,  and  that  she,  the  said  Rachael 
Roe,  desired  to  keep  the  exact  date  of  the  marriage  a  secret,  to 
protect  the  good  name  of  herself  and  the  reputation  of  her  family, 
which  said  application  of  the  said  Rachael  Roe  was  duly  indorsed  by 
one  Francis  Patterson,  the  family  physician  of  her  the  said  Rachael 
Roe;  that  afterward,  to  wit,  on  said  first  day  oi  January,  in  the  year 
one  thousand  eight  hundred  and  ninety-nine,  in  the  said  Montcalm 
county,  in  the  state  of  Michigan  aforesaid,  he  the  said  John  Doe, 
probate  judge  of  said  county  as  aforesaid,  pursuant  to  the  provisions 
of  the  said  act  hereinabove  mentioned  and  referred  to,  did  perform 
the  ceremony  of  marriage  between  the  said  Rachael  Roe  and  the  said 
Samuel  Short;  that  afterward,  to  wit,  on  the  saidy?rj/  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  ninety-nine,  in  the  said 
Montcalm  county,  and  state  of  Michigan  aforesaid,  he  the  said  John 
Doe  did  commit  a  violation  of  confidence,  that  is  to  say,  on  the  said 
first  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine,  at  said  county  of  Montcalm,  in  the  state  of  Michigan 
the  said  John  Doe,  did  unlawfully  divulge  and  make  known  to  one 
Richard  Roe  certain  facts,  which  came  to  the  knowledge  of  him  the 
^'a^\^  John  Doe,  as  judge  of  probate  as  aforesaid,  concerning  the  said 
marriage  performed  under  the  said  license,  issued  pursuant  to  the 
provisions  of  the  said  act  aforesaid,  the  knowledge  of  which  said 
facts  by  law  are  deemed  to  be  privileged  communications,  contrary 
to  {continuing  and  concluding  as  in  Form  No.  10828). 

3.  Illegral  Solemnization.^ 

to  the  criminal  prosecution,  such  editor  Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

or  publisher  or  proprietor  shall  be  liable  §§  4914.  4937- 

to  an  action  of  libel  to  the  parties  mar-  California.  —  Pen.  Code  (1897),  §  359. 

ried  under  such  license.     Mich.  Comp.  Colorado.  —  Mills'  Anno.   Stat.  (1891), 

Laws  (1897),  §8615.    Consult,  generally,  §§2990.2998,3000. 

the  title  Libel,  vol.  11,  p.  342.  C<?««cr/iV«/.— Laws  (1895),  c.  325;  Gen. 

1.  Michigan.  —  Comp.  Laws  (1897),  §  Stat.  (1888),  ^  1561. 

8615.  Z^^-Zait/rtr^^.  — Rev.  Stat.  (1893).  p.  594. 

2.  Bequisites  of  Indictment,  etc.  —  Gen-     c.  74. 

erally.  —  See  supra,  note  2,   p.  998.  District  of  Columbia.  —  Comp.    Stat. 

Statutory  Provisions.  —  See  (1894).  c.  30,  §§  5,  6,  10. 

Alabama.  —  Crim.  Code  (1896),  §  5593.         Florida.  —  Rev.  Sut.  (1892).  §  2608. 
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a.  Between  Prohibited  Persons. 

(1)  Minors.  1 

Form  No.  13557.* 
(Precedent  in  Sikes  v.  State,  30  Ark.  497.)* 


Georgia.  —  3  Code  (1895),  §  637  et  seq. 
Idaho.  —  Laws  (1899),  p.  373. 
Illinois. — Starr    &     C.    Anno.    Stat. 
(1896).  c.  38,  par.  205. 

Indiana.  —  Horner's    Stat.    (1896),    § 

5333. 

Kansas.  — Gen.  Stat.  (1897),  c.  100,  § 
250;  c.  123,  §  4. 

Louisiana,  —  Rev.  Laws  ^  1897),  §  2206. 

Maine.  —  Rev.  Stat.  (1883),  c.  59,  §  14. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  62,  §  11;  Laws  (1894),  c.  94. 

Massachusetts,  —  Stat.  (1896),  c.  306; 
Stat.  (1894),  c.  409;  Pub.  Stat.  (1882),  c. 
145,  §  26. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
8598,  8607. 

Minnesota. — Stat.  (1894),  §§  4780  et 
seq,,  6C09. 

Missouri.  —  Rev.  Stat.  (1898),  §  6851. 

Montana.  —  Pen.  Code  (1895),  §  649. 

Nebraska.  —  Comp.     Stat.    (1899),     § 

3654. 

Nevada.  —  Gen.  Stat.  (1885),  §§  481, 
4754  et  seq. 

Ne^v  Jersey. — Laws  (1897),  c.  193,  § 
II;  Laws  (1898),  c.  119. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1427. 

New  York.  —  Cook's  Pen.  Code 
(1898),  §  376. 

North  Dakota.— R&v.  Codes  (1895),  § 
7273  et  seq. 

Oklahoma.  —  Laws  (1897),  c.  23. 

Oregon. — Hill's  Anno.  Laws  (1892),  § 
2867  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  1297,  §  14. 

Rhode  Island.  —  Laws  (1898),  c.  549,  ^ 
19  et  seq. 

South  Dakota.  —  Laws  (1890),  c.  109. 

Tennessee.  —  Code  (1896),  §  4197. 

Texas.  —  Laws  (1899),  p.  307. 

Utah.  —  Rev.  Stat.  (1898),  §  1194  et 
seq. 

Vertnont.  —  Stat.  (1895),  §  2639  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4483. 

Wyoming. —  Rev.  Stat.  (1887),  ^  1553. 

Precedent.—  Insufficient  indictment  for 
illegal  solemnization  is  set  out  in  full 
in  State  v.  Ross,  26  Mo.  260. 

1.  Beqtiisites  of  Indictment,  etc.  —  Gen- 
erally. —  See  supra,  note  2,  p.  999. 


Name  of  the  parent  need  not  be  al- 
leged.    State  V.  Willis,  9  Ark.  196. 

Officer's  Authority.  —  It  is  sufficient 
to  allege  that  the  minister  was  author- 
ized by  law  to  solemnize  marriages; 
the  recordation  of  his  license  need  not 
be  alleged  in  terms.  State  v.  Willis,  9 
Ark.  196. 

Parent  in  State.  —  Existence  of  a 
parent  or  guardian  within  the  state 
must  be  alleged.  Sikes  v.  State,  30 
Ark.  496. 

Residence  of  parent  in  the  state  should 
be  alleged.     State  v.  Willis,  9  Ark    196. 

Want  of  consent  of  parent  should  be 
alleged.     State  v.  Willis,  9  Ark.  196. 

Precedenti  —  In  State  v.  Willis,  9  Ark. 
196,  the  indictment  charged  "  that 
Thomas  Willis,  late  of  said  county,  on 
the  loth  day  oi  January,  in  the  year  of 
Christ  eighteen  hundred  and  forty- 
seven,  in  the  county  ol  Johnson,  afore- 
said, was  then  and  there  a  regularly 
ordained  minister  of  the  christian  de- 
nomination called  Baptist,  and  author- 
ized by  the  law  to  solemnize  the  rights 
of  matrimony  in  the  State  ol  Arkansas; 
and  that  the  said  Thomas  Willis,  on 
the  day  and  year  aforesaid,  with  force 
and  arms,  in  the  county  aforesaid,  did 
perform  the  marriage  ceremony  and 
solemnize  the  rites  of  matrimony  be- 
tween Lorenzo  Dow  Teague  and  one 
Dicy  Ragsdale,  which  said  Dicy  Rags- 
dale  was  then  and  there  a  female  over 
the  age  oi  fourteen  years  and  under  the 
age  of  eighteen  years,  and  that  the  said 
Thomas  Willis  then  and  there  per- 
formed the  marriage  ceremony,  and 
solemnized  the  rites  of  matrimony  be- 
tween the  said  Lorenzo  D.  Teague  and 
the  said  Dicy  Ragsdale  without  the  con- 
sent in  person  or  in  writing  of  the 
parents  of  the  said  Dicy,  which  said 
parents  were  then  and  there  living  in 
the  State  of  Arkansas;  contrary  to,"  etc. 

2.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  §§  4907,  4918,  4933. 

See  also,  generally,  supra,  note  i, 
this  page, 

3.  The  second  cotint  of  this  indictment 
will  be  found  set  out  in  the  reported 
case.  A  demurrer  was  sustained  to  the 
second  count. 
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[{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.)]i 
The  defendant,  /.  JV.  Sikes,  being  a  minister  of  the  Gospel  in  said 
county  (of  Benton),  on  the  10th  day  of  March,  i87J,  unlawfully  did 
solemnize  a  marriage  contract  between  one  Hayden  Looney  and  Cora 
A.  Taliaferro.  She,  the  said  Cora  A.  Taliaferro,  then  and  there 
being  a  minor  over  the  age  of  se'oenteen  and  under  the  age  of  eighteen, 
[years]2  without  first  obtaining  the  consent  of  the  parents  of  her  the 
said  Cora  A.  Taliaferro,  the  parents  of  her  the  said  Cora  A.  Talia- 
ferro th^n  and  there  being  residents  of  the  State  oi  Arkansas,  against 
the  [(^continuing  and  concluding  as  in  Form  No.  10682).y 

Form  No.  13558.' 
(Precedent  in  Bonker  v.  People,  37  Mich.  4.)* 

[{Commencement  as  in  Form  No.  10828)Y-  heretofore,  to-wit,  on  the 
28th  ddiy  oi  February,  A.  D.  18 76,  at  the  township  ol  Huron,  xn  said 
county  of  Wayne,  one  William  Bonker,  late  of  said  township,  being  then 
and  there  a  justice  of  the  peace  of  said  township,  and  in  and  for  said 
county,  unlawfully  did  undertake  to  join  in  marriage  Frank  Bogart 
2iXi6.  Ann  Eliza  Davis,  she  the  s^xd  Ann  Eliza  Davis  being  then  and 
there  a  female  under  the>age  of  sixteen  years,  to-wit,  of  the  age  of 
thirteen  years,  and  not  capable  in  law  of  contracting  marriage;  and 
the  age  of  the  %^\^  Ann  Eliza  Davis  being  then  and  there  a  legal 
impediment  to  the  said  proposed  marriage;  he,  the  said  William 
Bonker,  then  and  there  and  at  the  time  he  undertook  to  join  the  said 
Frank  Bogart  and  the  said  Ann  Eliza  Davis  in  marriage,  well  knowing 
that  the  said  Ann  Eliza  Davis  was  then  and  there  a  female  under  the 
age  of  sixteen  years,  contrary  to  [{continuing  and  concluding  as  in  Form 
No.  10828).Y 

(2)  Persons  of  Kik. 

Form  No.  i3  559«* 
{Commencing  as  in  Form  No.  10682,  and  continuing  down  to  *.) 
The  sa\d  John  Doe,  on  xht  first  day  oi  January,  one  thousand  eight 
hundred  and  ninety-nine,  in  the  county  of /'///a^^/ aforesaid,  then  and 
there  being  a  justice  of  the  peace  in  and  for  said  county  of  Pulaski, 
duly  qualified  and  having  power  and  authority  by  the  laws  of  the 
state  of  Arkansas  to  solemnize  marriages  within  said  county  of 
Pulaski,  did  then  and  there  unlawfully,  knowingly  .solemnize  a  mar- 
riage between  Richard  Roe  znd  Sarah  Short  2in(X  did  then  and  there 
pronounce  them  to  be  husband  and  wife,  the  said  Richard  Roe  and 
the  said  Sarah  Short  being  then  and  there  first  cousins,  persons 
within  the  degrees  of  consanguinity  within  which  marriages  are  pro- 
hibited and  declared  by  the  laws    of  the  state  of  Arkansas  to  be 

1.  The  matter  to  be  supplied  within  See  also,  generally,  supra,  note  I. 
[  ]  will  not  be  found  in  the  reported  case.  p.  1000. 

2.  Omiasion  of  the  word  "years"  after  4.  This  information  was  held  to  be 
the  allegation  of  the  age  of  the  parties  sufficient. 

was  held  not  to  vitiate  the  indictment         6.  Ark.iitsas.  —  Sand.     &     H.     Dig. 
in  this  case.  (iS<)4),  5^^  49o8.  49M- 

8.  Michigan.  — Com^.  Laws,  §  4729;  See  also,  generally,  sufra,  note  2. 
Comp.  Laws  (1897),  §  8598.  p.  999- 

1001  Volume  11. 


13559.  MARRIAGE.      ,  13562. 

incestuous  and  absolutely  void,  the  said  Richard  Roe  being  the  son  of 
Robert  Roe,  the  brother  of  Sylvia  Shorty  formerly  Sarah  Roe,  and  she 
the  said  Sarah  Roe  being  the  daughter  of  said  Sylvia  Short,  formerly 
Sylvia  Roe,  the  sister  of  the  said  Robert  Roe,  the  father  of  the  said 
Richard  Roe,  he,  the  sdiid  John  Doe,  then  and  there  well  knowing  and 
having  knowledge  of  the  said  relationship  of  first  cousins  between 
the  said  Richard  Roe  and  Sarah  Short,  against  the  (continuing  and 
concluding  as  in  Form  No.  10682'). 

b.  Without  License  or  Authopity.' 

Form  No.  13560.' 

(Commencing  as  in  Form  No.  10689,  and  continuing  down  to  *)  then 
and  there  being  a  minister  of  the  gospel  and  by  the  laws  of  the  state 
of  Georgia  authorized  and  empowered  to  celebrate  and  solemnize 
marriages  within  said  county  of  Pulaski,  did  then  and  there  unlaw- 
fully and  knowingly  join  together  in  matrimony  and  unite  in  mar- 
riage Richard  Roe  and  Sarah  Short,  and  pronounce  them,  the  said 
Richard  Roe  and  Sarah  Short,  to  be  lawfully  wedded  husband  and 
wife,  without  a  license  or  publication  of  banns  as  provided  by  law, 
authorizing  said  marriage,  he,  the  ssiid  John  Doe,  then  and  there  well 
knowing  that  the  said  Richard  Roe  and  Sarah  Short  had  not  obtained 
a  license  authorizing  said  marriage  and  that  banns  authorizing  said 
marriage  had  not  been  published,  contrary  to  (continuing  and  conclud- 
ing as  in  Form  No.  10689).. 

Form  No.  13561.' 

(Commencing  as  in  Form  No.  1082Jf.,  and  continuing  doivn  to  *)  did 
knowingly  and  unlawfully  undertake  to  join  certain  other  persons  in 
marriage,  to  wit,  Richard  Roe  and  Sarah  Short,  under  a  certain  cere- 
mony of  solemnization  then  and  there  declaring  the  said  Richard  Roe 
to  be  the  lawful  and  wedded  husband  of  her,  the  said  Sarah  Short, 
and  her,  the  said  Sarah  Short,  to  be  the  lawful  and  wedded  wife  of 
him,  the  said  Richard  Roe,  he,  the  said  John  Doe,  then  and  there  well 
knowing  that  he  was  not  lawfully  authorized  so  to  do,  contrary  to 
(continuing  and  concluding  as  in  Form  No.  1082 J^). 

4.  Relating  to  Certificate  or  License.* 

1.  Precedents.  —  An     indictment     for  defective  for  the  reason  that  the  statute, 

illegal   solemnization  without   license,  though  authorizing  an  action  of  debt, 

which   alleges    marriage    of    a   minor  did  not  provide  for  an  indictment  for 

"  without  then  and  there  having  a  cer-  the  offense.     State  v.  Loftin,  2  Dev.  & 

lificate   or  presence  or  consent  of  the  B.  L.  (19  N.  Y.  Car.)  31. 

parent  or  guardian    or    other    person  2.   Georgia.  —  3  Code  (1895),  §  637. 

having  care  and  government  of  such  See   also,   generally,  supra,   note   2, 

minor,"  was  held  to  be  insufficient  as  p.  999. 

not  following  the  language  of  the  stat-  3.  Indiana.  — Horner's  Stat.  (1896),  § 

ute  denying  the  offense.     State  z/.  Ross,  2148. 

26  Mo.  260.  See   also,   generally,  supra,   note   2, 

In  State  v.  Loftin  will  be  found  an  p.  999. 

indictment  for  celebrating  a  marriage  4.  Seqaisites  of  Indictment,  etc.  —  Oen- 

without  license,  which  was  held  to  be  erally.  —  Sec  supra,  note  2.  p.  998. 
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a.  Failure  to  Record. ■ 
Form  No,  13562.* 

{Commencing  as  in  Form  No.  10680,  and  continuing  down  to  *)  in 
the  county  of  Talladega  in  the  state  of  Alabama,  John  Pomeroy,  being 
the  judge  of  probate  of  said  county  of  Talladega,  did  on  the  second 
day  oi  January,  a.  d.  \W9,  duly  issue  a  marriage  license  authorizing 
the  solemnization  of  a  marriage  between  Rachael  Roe  and  Samuel 
Short,  she,  the  said  Rachael  Roe,  then  and  there  being  a  resident  of 
said  county  of  Talladega;  that  afterward,  to  wit,  on  the  Ji/th  day  of 
January,  a.  d.  iW9,  in  the  said  county  of  Talladega,  Abraham  Kent, 
then  and  there  being  a  justice  of  the  peace  within  and  for  the  said 
county  of  Talladega,  a  person  duly  authorized  by  law  to  solemnize 
marriages  within  said  county  of  Talladega,  did  by  virtue  and  au- 
thority of  the  said  marriage  license  solemnize  a  marriage  between  the 
said  Rachael  Roe  and  Samuel  Short;  that  afterward,  to  wit,  on  the 
sixth  day  oi  Januaty,  a.  d.  \W9,  the  said  Abraham  Kent  did  return 
to  the  said  John  Pomeroy,  the  said  judge  of  probate  as  aforesaid,  the 
said  marriage  license,  together  with  a  cei;tificate  of  the  celebration 
of  the  said  marriage  certifying  the  fact  of  the  solemnization  of  the 
said  marriage,  also  setting  forth  the  names  of  the  parties  and  the 
time  and  place  of  the  celebration  of  the  marriage,  and  that  the  said 
John  Pomeroy  did  unlawfully  fail  and  neglect  to  record  the  said  mar- 
riage license  (or  certificate  of  the  celebration  of  the  marriage)  for  more 
X\\2M  five  days  after  the  same  had  been  returned  to  him,  the  s^zixd  John 
Pomeroy,  the  said  judge  of  probate,  by  the  said  Abraham  Kent,  to  wit, 
for  the  space  of  thirty  days  thereafter,  against  the  {continuing  and 
concluding  as  in  Form  No.  10680). 

b.  Failure  to  Return.' 

Stctutory  Provisionfl. — Generally. — See  Pennsylvania.  —  Laws  (1895),  p.  99. 

lists  of  statutes  cited  infra,  note  i.  this  IVyoming.  —  Rev.  Stat.  (1887),  §  1553. 

page;  note  3,  this  page;  note  4,  p.  1004;  False  record ol  m&rTi&gc,  see 

note  2,  p.  1005.  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

False  certificate  of  marriage,  see  §  3004. 

Nebraska.  —  Q.om^.    Stat.    (1899),    §  iVaiMA  —  Rev.  Stat.  (1883),  c.  59.  g  18. 

3654.  Missouri.  —  Rev.  Stat.  (1889).  t;  6847. 

7V>i/rt</a.— Gen.  Stat.  (1885).  §  480.  Nebraska.  —  Comp.    Stat.    (1899).    § 

Refusal  to  issue  license  to  hiarry,  see  3654- 

Michigan.— Com^.    Laws   (1897).   §  i\Vw»  .^.^xiVo. —  Comp.  Laws  (1897).  § 

8606.  1424- 

Missouri.  —  Rev.  Stat.  (1889),  §  6847.  IVyoming.  —  Rev.  Stat.  (1887).  §  1553. 

1.  Kequisites  of  Indictment,  etc.  —  (Jen-  2.  Alabama.  —  Crim.    Code   (1896),  J^ 

erally.  —  See  jw/-/-/,  note  4,  p.  1002.  5592. 

Statutory     Provisions.  —  Failure     to  See   also,   generally,  tupra,   note   I. 

record  marriage,  see  this  page. 

Alabama.— Cnm.  Code (1896),  §  5592.  3.  Keqnisites  of  Indictmeat,  etc..  Oener- 

Arkansas.  —  Sand.  &  H.  Dig.  (1S94).  aUy.  —  See  supra,  note  4,  p.  1002. 

I  4026.  Statutory  Provisions.  —  Failure  to  re- 

Kentucky.  —  Stat.  (1894),  §  2589.  turn  marriage,  sec         ^   ^      ,  „  ^.      e 

i»fw(7«r/.  — Rev.  Stat.  (1899).  S  6847.  Alabama.  —  Crim.    Code    (1896),    g 

Montana.  —  Pol.  Code  (1895).  §  2887.  5594-                        ,          ,  „     ^ 

NortA  Dakota.  —  Rev.  Codes  (1895),  §  Connecticut.  —  Laws  (1899),  c.  24. 

^272.  IdaAo.  —  Laws  (1S99).  p.  372. 
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Form  No.  13563.' 

(Precedent  in  State  v.  Pierce,  14  Ind.  303.)' 

^Commencing  as  in  Form  No.  1082 J/.,  and  continuing  do7un  to  *)]' 
being  a  justice  of  the  peace  oi  Martin  county,  and  state  oi  Indiana, 
on  the  22d  day  of  November,  iS57,  at  said  county  of  Martin,  and  state 
of  Indiana,  did  solemnize  a  marriage  between  one  McClesen  Jones  and 
one  Rebecca  J.  Grisham,  by  virtue  of  a  license  issued  by  the  clerk  of  the 
Martin  Circuit  Court,  the  said  Rebecca  J.  Grisham  being  then  and 
there  a  resident  of  said  county,  and  the  said  parties  competent  to 
contract  said  marriage;  and  that  the  said  Isaac  H.  Pierce  having 
solemnized  said  marriage,  did  fail  and  neglect  to  return  and  file  in 
the  clerk's  office  of  said  county,  a  certificate  of  said  marriage,  with  the 
license  therefor,  within  three  months  after  the  same  was  solemnized, 
and  for  a  long  space  of  time  thereafter,  to  wit,  the  space  of  five 
months,  contrary  to  \{co7itinuing  and  concluding  as  in  Form  No. 
10824).  P 

e.  Illegal  Issuance.* 


Indiana.  —  Horner's  Stat.  '(1896),  § 
2149. 

Maryland.  —  Laws  (i8go),  c.  465. 

Michigan.  —  Comp.  Laws  (1897),  §§ 
8608,  8615. 

Missouri.  —  Rev.  Stat.  (1886),  §  6847. 

Nebraska.  —  Comp.     Stat.    (1899),    § 

3654. 

North  Dakota.  —  Rev.  Codes  (1895),  ^ 

7273. 

Ohio.  —  Laws  (i8g8),  p.  310,  amending 
Bates'  Anno.  Stat.  (1897),  §  3691. 

Utah.  —Rev.  Stat.  (1898),  §  1192. 
Washington.  —  Ballinger's    Anno. 
Codes  vt  Slat.  (1897),  §  4475. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1553. 

False  return  of  marriage,  see 

Arizona.  —  Pen.  Code  (1887),  §  582. 

California.  —  Pen.  Code  (1897),  §  360. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
8  3004. 

Idaho.  —  Laws  (1899),  p.  373. 

Missouri.  —  Rev.  Stat.  (1889),  §  6847. 

Montana.  —  Pen.  Code  (1895),  §  650. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
2010,  §  21. 

New  Mexico.  — Comp.  Laws  (1897),  § 
1424. 

Precedent.  —  In  State  v.  Cain,  6  Blackf. 
(Ind.)  422,  the  indictment  charged  in 
substance  that  the  defendant  being  a  jus- 
tice of  the  peace  in  the  county  of  La 
Grange  did,  on,  etc.,  in  the  said  county 
of  La  Grange,  solemnize  a  marriage 
between  one  Justin  Wait  and  one  Submit 
Flint  by  virtue  of  a  license  issued  by 
the  clerk  of  the  La  Grange  circuit  court, 
the  said  S.  Flint  being  then  and  there  a 
resident  of  said  county,  and  the  parties 
competent,  etc.;  and  that  the  defendant. 


having  solemnized  said  marriage,  did 
fail  and  neglect  to  file  in  the  clerk's 
office  of  the  said  county  a  certificate  of 
said  marriage  within  three  months 
after  the  same  was  solemnized,  and 
for  a  long  time  thereafter,  to  wit,  for 
the  space  of  one  year. 

1.  Indiana.  —  Horner's  Stat.  (1896), 
§  2149. 

See,  also,  generally,  supra,  note  3, 
p.  1003. 

2.  On  motion  of  defendant,  this  in- 
formation was  quashed;  on  appeal, 
however,  the  judgment  was  reversed, 
the  court  holding  the  information  to  be 
sufficient. 

3.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

4.  Eequisites  of  Indictment,  etc.  —  Gen- 
erally. —  See  supra,  note  4,  p.  1002. 

Statutory  Provisions.  —  See 
Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  4936. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 

§  2994. 

Florida.  —  Rev.  Stat.  (1892),  §  2607. 

Georgia.  —  3  Code  (1895),  i^  638. 

Idaho.  —  Laws  (1899),  p.  372. 

Io7va.  —  Code  (1897),  §  3144. 

Kansas.  —  Gen.  Stat.  (1897),  c.  123, 
§§  3.  8. 

Massachusetts.  — Stat.  (1894),  c.  409. 

Mississippi. — Anno.  Code  (1892),  § 
2860. 

Missouri.  —  Rev.  Stat.  (1889),  §  6851. 

North  Dakota.  — Rev.  Codes  (1895),  § 
7272. 

Oklahoma.  —  Laws  (1897),  c.  23. 

South  Dakota.  —  Laws  (1890),  c.  lOg. 
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13565. 


Form  No.  13564.' 

{Commencing  as  in  Form  No.  10688,  and  continuing  down  to  *)  being 
then  and  there  the  county  judge  of  said  Sumter  county  and  by  law 
empowered  to  issue  marriage  licenses,  did  unlawfully,  knowingly  and 
wilfully  issue  under  his  hand  and  seal  a  certain  marriage  license  for 
Richard  Roe,  a  white  man,  to  marry  Sarah  Short,  a  negro  woman,  he, 
the  ^?adi  John  Doe,  then  and  there  well  knowing  that  the  said  Sara)i 
Short  was  then  and  there  a  negro  woman,  contrary  to  {continuing  and 
concluding  as  in  Form  No.  J0688). 

d.  Perjury.* 

Form  No.  13565.* 

(Precedent  in  People  v.  Kelly,  59  Cal.  372.)* 

{Commencing  as  in  Form  No.  10816,  and  continuing  do7on  to  *)  then 
and  there  came  before  /.  Whalen,  a  Deputy  County  Clerk  of  the  said 
City  and  County  of  San  Francisco,  to  procure  a  license  to  authorize 
the  marriage  of  him,  the  said  Michael  Kelly,  and   one  Julia  Crowley. 

And  thereupon,  before  the  saidy.  Whalen,  who  was,  at  the  time 
aforesaid.  Deputy  County  Clerk  of  the  said  City  and  County  of  San 
Francisco,  and  who  then  and  there  had  authority  to  administer  such 
oath,  he,  the  said  Michael  Kelly,  did  then  and  there,  willfully,  cor- 
ruptly, falsely,  and  feloniously  depose,  swear,  and  testify  that  the  age 


Tennessee.  —  Laws  (1899),  c.  26;  Code 
(1896),  §  4197. 

Utah.  —  Kt.v.  Stat.  (189S),  §  1197. 

IVashini^ton.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  $  44S2. 

IVyoming.  —  Rev.  Stat.  (1S87),  §  1553. 

Actual  Solemnization. — That  marriage 
look  place  in  pursuance  of  the  license 
need  not  be  alleged.  Com.  v.  Hill,  6 
Leigh  (Va.)  636. 

Knowledge  of  Minority.  —  That  the 
clerk  knew  the  party  to  be  an  infant 
need  not  be  alleged.  Com.  v  Hill,  6 
Leigh  (Va.)  636. 

Malice. —  That  olerk  issued  the  license 
maliciously  or  corruptly  need  not  be 
allesed.    Com.  v.  Hill,  6  Leigh  (Va.) 636. 

Precedent. —  In  Com.  v.  Hill,  6  Leigh 
(Va.)  636,  the  indictment  charged  that 
defendant,  "being  then  clerk  of  the 
countv coxxxX.  of  Fnyrttc',  issued  a  license, 
directed  to  any  minister  of  the  gospel 
duly  authorized  to  celebrate  the  rites 
of  matrimony  for  the  marriage  oijohn 
Stockton  to  Elizabeth  Rader,  the  said 
Stockton  being  then  an  infant  under 
tii'enty-cne  years  of  age  and  never  be- 
fore married,  without  the  consent  of 
Aaron  Stockton,  the  infant's  father,  who 
was  then  living,  given  either  personally 
before  the  clerk,  or  certified  and  attested 
according  to  law,"  etc. 


1.  Florida.  —  Rev.  Stat.  (1892),  §  2607. 
See   also,  generally,  supra,    note  4. 

p.  1004. 

2.  Beqoisites  of  Indictment,  etc.  —  For 
the  formal  parts  of  a  criminal  complaint, 
indictment  or  information  in  a  particu- 
lar jurisdiction  see  the  titles  Criminal 
Co.MPLAiNTS,  vol.  5,  p.  930;  Indict- 
ments, vol.  9,  p.  615;  Informations  IN 
Criminal  Cases,  vol.  9,  p.  768. 

See  also,  generally,  the  title  Perjury. 
Statutory  Provisions.  —  P'raud  or  per- 
jury in  obtaining  license,  see 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

55  4935- 

California.  —  Pen.  Code  (1897),  §  ilS; 
People  V.  Kelly,  59  Cal.  372. 

Montana.  —  Civ.  Code  (1895),  §  76. 

Xew  Jersey.  —  Laws  (1897),  c.  193, 
§  10. 

Rhode  Island.  —  Laws  (189S),  c.  549, 
S5  22. 

Tennessee.  —  Laws  (1899),  c.  26. 

Utah.  —  K^M.  Stat.  (1898),  §§  I191, 
I195. 

Vermont.  —  Stat.  (1894),  §  2636. 

S.  California.  —  Civ.  Code  (1897).  g 
69;  Pen.  Code  (1897),  ^  118.  966. 

See  also,  generally,  supra,  note  a, 
this  page. 

4.  This  information  was  held  to  be 
sufficient. 
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of  the  said  Julia  Crowley  was  nineteen  years;  that  there  were  no  legal 
objections  whatever  to  the  marriage,  nor  to  the  issuance  of  the  license 
to  authorize  the  same. 

Whereas,  in  truth  and  in  fact,  the  age  of  the  said  Julia  Crowley 
was  not  nineteen  years,  and  there  were  legal  objections  to  the  mar- 
riage, and  to  the  issuance  of  the  license  to  authorize  the  same;  and 
the  said  Julia  Crotvley  was  under  the  age  of  eighteen  yeajs,  as  he,  the 
said  Michael  Kelly,  then  and  there  well  knew. 

Whereby  he,  the  said  Michael  Kelly,  did  then  and  there,  as  afore- 
said, feloniously,  willfully,  and  corruptly  swear  falsely,  and  feloniously 
commit  willful  perjury,  contrary  to  the  form,  force,  and  effect  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  People  of  the  State  of  California. 

And  the  District  Attorney  doth -charge  that  the  said  Michael  Kelly, 
before  the  commission  of  the  offense  charged  in  this  information,  was, 
in  the  Municipal  Criminal  Court  of  said  City  and  County  of  San  Fran- 
cisco, State  of  California,  convicted  of  a  felony,  to  wit,  assault  to  rob; 
and  the  judgment  of  said  Court  against  said  defendant,  on  said  con- 
viction, was  pronounced  and  rendered  on  the  J^.th  day  of  October,  a.  d. 
i87P,  and  bears  said  last-mentioned  date. 

D.  L.  Smoot, 

District  Attorney  of  the  said  City  and 

County  of  San  Francisco. 


MARRIED   WOMEN. 

See  the  title  HUSBAND  AND  WIFE,  vol.  9,  p.  538. 
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.     MARSHALING  ASSETS. 

I.  Complaint  or  petition,  1007. 
II.  Bill,  1008. 

I.  Complaint  or  Petition.^ 

Form  No.  13566.' 
The  State  of  Ohio^  f  t     ^.u    /^       ,.    r  r-  r,, 

Butler  County,  ss.   \  ^"  ^^^  ^^"''^  ''f  Common  Pleas 

Alfred  Fassett  and  Javies  Fassett,  partners  under  ^ 

the  firm  name  0/ Fassett  &"  Co.,  plaintiffs,         (  p     .  . 

against  f  ^^^'*^'0" 

John  Aubery,  defendant.  J 

The  plaintiffs  say: 

That  they  are  a  duly  organized  partnership,  carrying  on  business 
in  the  city  of  Philadelphia  in  the  state  of  Pennsylvania  under  the  firm 
name  of  Fassett  dr'  Co. 

That  on  the  ela>enth  day  of  May,  iS96,  they  recovered  a  judgment 
in  the  Court  0/  Common  Pleas  of  Butler  county,  Ohio,  against  Henry 
Traber  for  the  sum  of  nine  hundred  and  fifty-eight  dollars,  and  that  on 
the  twelfth  day  of  May,  1 8.9(9,  an  execution  was  issued  on  said  judg- 
ment, and  on  \.ht  fourteenth  day  oi  May,  iS96,  levied  upon  the  follow- 
ing described  real  property,  to  wit,  {describing  /'/),  the  then  place  of 
residence  of  said  Henry  Traber. 

That  at  the  time  hereinbefore  mentioned  the  said  Henry  Traber  was 
doing  business  as  a  merchant  in  Rossville  in  said  county  oi  Baker  and 
state  of  (9///(?,  and  that  on  the  eleventh  day  oi  May,  i896,  the  day  on 
which  plaintiffs  recovered  judgment  against  him  as  aforesaid,  and 
three  days  before  the  levy  of  execution  as  aforesaid,  he  the  said  Henry 
Traber  gave  to  the  defendant  John  Aubery  a  mortgage  on  the  prem- 
ises hereinbefore  described  and  on  the  same  day  sold  out  his  stock  of 
goods  to  his  clerk  and  brother-in-law,  Cornelius  Baird,  iox  the  sum 
of  two  thousand  five  hundred  iloWdTS,. 

That  said  Henry  Traber  received  from  said  Baird,  as  a  part 
consideration  for  the  sale  of  said  stock  of  goods,  his  two  prortiis- 
sory  notes  for  the  sum  of  six  hundred  and  seventy-three  dollars  and 

1.  Precedents.  —  For  other  complaints  the  whole  proceeding  might  be  de- 
praying  for  a  marshaling  of  assets  see  clared  fraudulent  and  void,  and  as  the 
the  title  Chattel  Mortgages,  vol.  4,  alternative  that  if  defendant's  securi- 
Form  No.  5637;  Injunctions,  vol.  10,  ties  should  be  held  valid  he  should  be 
Form  No.  10899.  compelled  to  exhaust  the  other  securi- 

2.  This  form  is  based  on  the  facts  in  ties  before  he  resorted  to  the  real  es- 
the  case  of  Fassett  v.  Traber,  20  Ohio  tate  on  which  alone  plaintiff  had  a 
540,  in  which  case  plaintiff  prayed  that  lien      The  latter  prayer  was  granted. 
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thirty-seven  cents  each,  payable  respectively  in  four  and  six  months 
from  said  eleventh  day  of  May,  i896,  which  two  notes  were  on  the  said 
eleventh  day  of  May,  i8P6,  assigned  by  said  Henry  Trader  to  said 
John  Aubery. 

That  at  the  same  time  the  said  Henry  Traber  gave  a  mortgage  to 
said  John  Aubery  for  two  hundred  dollars  on  certain  household  prop- 
erty. That  the  said  mortgage  on  said  real  estate,  the  mortgage  on 
said  household  property,  as  well  as  the  assignment  of  said  notes,  are 
claimed  by  the  defendant  to  have  been  made  to  secure  said  Aubery 
against  the  acceptance  of  two  drafts  drawn  by  Henry  Traber  on  said 
Aubery  \n  favor  of  Hallowell  &•  Co.,  of  Philadelphia  in  the  state  of 
Pennsylvania,  which  said  drafts  were  drawn  in  March,  i&96,  payable 
in  six  and  twelve  months  from  date  for  the  sum  of  six  hundred  and 
seventy-three  dollars  and  thirty-seven  cents  each,  and  also  to  secure  an 
account  for  money  advanced  and  liabilities  incurred  by  said  John 
Aubery  to  and  for  said  Henry  Traber,  amounting  to  between  two  and 
three  hundred  dollars,  on  which  there  is  due,  after  deducting  all 
credits,  the  sum  of  two  hundred  dollars. 

That  the  value  of  the  personal  property  of  the  said  Henry  Traber 
mortgaged  to  said  defendant  is  of  the  value  of  two  hundred  dollars, 
and  that  said  notes  assigned  to  the  said  defendant  by  the  said  Henry 
Traber  were  of  the  value  of  six  hu7idred  and  seventy-three  dollars  and 
thirty-seven  cents  each,  being  more  than  sufficient  to  satisfy  the 
defendant's  claim  against  said  Hen?y  Traber,  and  that  the  premises 
levied  upon  under  plaintiff's  execution  are  not  more  than  sufficient 
to  satisfy  his  judgment. 

Wherefore,  plaintiff  prays  that  inasmuch  as  the  defendant  has  a 
security  upon  two  funds,  he  may  be  required  to  apply  said  personal 
property  so  secured  by  mortgage  and  said  notes  to  the  payment  of 
his  claim,  and  that  said  real  estate  be  subjected  to  plaintiff's  lien 
alone  and  applied  to  satisfy  the  same,  and  for  such  other  relief  as  he 
may  justly  be  entitled  to. 

(^Signature  and  verification  as  in  Form  No.  5929 J) 

II.  BILL.1 

Form  No.  13567. 

(Curtis's  Eq.  Prec.  47.) 

(^Address  as  in  Form  No.  Jf277.) 

Humbly  complaining  shew  unto  your  honor  your  orators,  John  Doe 
and  Samuel  Short,  of  Jersey  City,  in  the  county  of  Hudson,  State  of 
New  Jersey,  (creditors  of  William  West,  late  of  Jersey  City,  in  the 
county  of  Hudson,  State  of  New  Jersey,  deceased)  on  behalf  of  them- 
selves, and  all  other  unsatisfied  creditors  by  simple  contract  of  the 
said  William  West,  who  shall  come  in  and  contribute  to  the  expense 
of  this  suit.  That  the  said  William  West  was  in  his  lifetime,  and  at 
his  death,  indebted  to  your  orators,  as  copartners,  in  the  sum  of 
$5,000,  for  business  done  by  your  orators  for  him,  as  his  agents.     And 

1.  Precedents. —  For  other  forms  of  Swift's  Dig.  745;  Gibson's  Suits  in 
bills    to    marshal    assets    see   2    Rev.     Chancery,  §  984. 
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the  said  William  West  was  also  at  his  death  indebted  to  several  other 
persons  by  simple  contract  or  otherwise,  in  several  other  sums  of 
money.  And  your  orators  further  shew  unto  your  honors,  that  the 
said  William  West  was,  in  his  lifetime,  and  at  the  time  of  his  decease, 
seised  in  fee  simple  of  divers  real  estates,  situate  at  Jersey  City  afore- 
said, (subject,  as  it  is  alleged,  to  an  annuity  of  ^00  payable  to  Emily 
the  wife  of  Isaac  Clark  of  said  Jersey  City,  who,  together  with  her 
said  husband,  are  two  of  the  defendants  herein  named);  and  was  also 
possessed  of  considerable  personal  estate,  and  being  so  seised  and 
possessed,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  eighth  day  of  December,  i890,  (executed  by 
him  the  said  William  West,  and  attested  in  such  manner  as  by  law  is 
required  for  devising  real  estates,  whereby  he  devised  all  his  said  real 
estates  to  the  said  Emily  Clark,  then  Emily  West,  for  her  life,  with 
remainder  to  Robert  Burnett  of  said  Jersey  City  (another  defendant 
herein  named)  then,  and  now  an  infant  under  the  age  of  twenty-one 
years,  his  heirs  and  assigns  for  ever;  and  the  said  testator  thereby 
gave  all  his  personal  estate,  after  payment  of  his  funeral  and  testa- 
mentary expenses  and  debts,  with  which  he  charged  all  his  said 
personal  and  real  estates,  to  the  said  Isaac  Clark,  who  he  thereby 
appointed  sole  executor  of  his  said  will,  as  by  the  said  will  and  the 
probate  copy  thereof  respectively,  reference  being  thereunto  had, 
will  more  fully  appear.  And  your  orators  further  shew  unto  your 
honors,  that  the  said  testator  departed  this  life  on  or  about  the  eighth 
day  of  February,  a.  d.  \WS,  without  altering  or  revoking  his  said  will, 
leaving  Israel  Martin,  of  sz\<\  Jersey  City,  another  defendant  herein- 
after named,  his  uncle  and  heir  at  law,  and  also  leaving  the  said 
Emily  Clark,  then  Emily  West,  and  Isaac  Clark  him  surviving;  and 
the  said  Isaac  Clark,  soon  after  the  decease  of  the  said  testator,  duly 
proved  the  said  will  in  the  proper  court,  and  took  upon  himself  the 
execution  thereof,  and  under  and  by  virtue  of  such  probate,  possessed 
himself  of  all,  or  most  of  the  personal  estate  of  the  said  testator. 
And  your  orators  further  shew  unto  your  honors,  that  the  said  Emily 
Clark  upon,  or  soon  after  the  death  of  the  said  testator,  entered 
upon,  and  took  possession  of  all  his  said  real  estates,  and  continued 
in  possession  thereof,  until  her  marriage  with  the  said  Isaac  Clark 
(which  happened-  some  time  ago,)  and  ever  since  that  time,  the  said 
Isaac  Clark,  in  right  of  the  said  Emily  Clark,  hath  been,  and  now  is, 
in  the  possession  or  receipt  of  the  rents  and  profits  of  all  the  said 
estates  devised  to  the  said  Emily  Clark  for  her  life.  And  your  orators 
further  shew  unto  your  honors,  that  the  whole  of  your  orators'  said 
debts  remain  due  and  owing  to  them  respectively,  and  they  have 
therefore  frequently  requested  the  said  Isaac  Clark  to  account  with 
your  orators,  and  such  other  unsatisfied  creditors  as  aforesaid,  for 
the  personal  estate  of  the  said  testator,  and  to  apply  the  same  in 
payment  of  their  respective  demands;  and  your  orators  hoped  that 
the  said  personal  estate  would  have  been  duly  applied  towards  pay- 
ment of  the  said  debts,  so  far  as  the  same  would  extend,  and  that  any 
deficiency  therein  would  have  been  supplied  out  of  the  real  estate: 
But  now  so  it  is,  may  it  please  your  honors,  the  said  Isaac  Clark 
combining  with  the  said  Emily  his  wife,  Robert  Burnett  and  Israel 
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Martin,  combining  and  confederating  with  divers  persons  at  present 
unknown  to  your  orators,  whose  names  when  discovered  your  orators 
pray  they  may  be  at  liberty  to  insert  herein  with  apt  words  to  charge 
them  as  parties  defendants  hereto,  and  contriving  how  to  wrong  and 
injure  your  orator  in  the  premises,  has  absolutely  refused  to  pay  any 
part  of  the  said  debts  due  to  your  orators  as  aforesaid,  or  the  demand 
of  such  other  unsatisfied  creditors  as  aforesaid,  pretending  that  all 
the  said  testator's  personal  estate  received  by  him  was  not  sufficient 
to  satisfy  the  bond,  and  other  specialty  debts  owing  by  the  said  tes- 
tator, at  the  time  of  his  death;  and  that  he  hath  applied  the  same  in 
discharge  of  such  debts.  Whereas  your  orators  charge,  that  the  said 
testator's  personal  estate  was  more  than  sufficient  to  satisfy  all  his 
funeral  and  testamentary  expenses  and  debts,  as  well  those  by 
specialty  as  by  simple  contract,  and  that  it  would  so  appear  if  the 
said  Isaac  Clark  would  set  forth  such  account  thereof  as  hereinafter 
required,  but  which  he  refuses  to  do;  and  your  orators  further 
charge,  that  if  the  said  personal  estate-be  insufficient  for  the  pay- 
ment of  the  specialty  and  simple  contract  debts  of  the  said  testator, 
then  that  the  said  specialty  debts  ought  to  bt  paid  out  of  the  testa- 
tor's real  estates;  and  if  the  said  personal  estate,  or  any  part  thereof, 
has  been  applied  in  payment  of  any  such  specialty  debts,  then  that 
your  orators,  and  the  other  creditors  by  simple  contract  of  the  said 
testator,  are  entitled  in  equity  to  stand  in  the  place  of  such  specialty 
creditors  against  the  said  real  estates,  and  to  have  a  satisfaction 
thereout,  for  so  much  of  the  personal  as  has  been,  or  shall  be  ex- 
hausted by  payment  of  such  specialty  debts,  and  to  have  the  said  real 
estates,  or  a  sufficient  part  thereof,  sold  for  that  purpose,  and  also 
for  the  purpose  of  supplying  any  deficiency  in  the  said  personal  es- 
tate, for  the  payment  of  any  of  the  debts  so  charged  by  the  said  tes- 
tator on  his  said  real  and  personal  estate  as  aforesaid :  But  the  said 
Isaac  Clark  and  Emily,  his  wife,  not  only  refuse  to  join  in  any  such 
sale,  but  the  said  Isaac  Clark  in  right  of  the  said  Emily,  his  wife, 
claims  to  be  interested  in  the  said  real  estates,  under  the  said  devise 
thereof,  unto  the  said  Emily  Clark  for  her  life,  and  also  on  account  of 
the  said  annuity  of  %500  payable  to  the  said  Emily  Clark  as  aforesaid, 
and  oppose  a  sale  of  any  part  thereof,  for  the  purposes  aforesaid. 
And  the  said  Robert  Burnett  alleges  that  he  is  an  infant,  and  there- 
fore cannot  join  in  any  such  sale  as  aforesaid;  and  the  said  Israel 
Martin,  as  heir  at  law  of  the  said  testator,  disputes  the  validity  of 
the  said  will,  and  refuses  his  concurrence,  if  necessary,  in  any  such 
sale  as  aforesaid.  (^Here  interrogate  to  the  material  parts  of  the  state- 
me7it  and  charges  of  this  bill.')  And  that  the  said  defendants,  Isaac 
Clark  and  Emily,  his  wife,  may  set  forth,  in  manner  aforesaid,  a  par- 
ticular rental  or  account  of  all  and  singular  the  real  estates  of  which 
the  said  Willia?n  West  was  seised  of  or  entitled  to  at  the  time  of  his 
death;  and  where  the  same  and  every  part  thereof  are,  or  is  situate, 
and  to  whom  let,  and  at  what  yearly  or  other  rent  or  rents;  and  also 
a  particular  account  of  the  rents  and  profits  of  the  said  estates,  re- 
ceived by  or  for  the  use  of  them,  or  either  of  them,  since  the  death  of 
the  said  testator.  And  that  the  said  defendant  Isaac  Clark  may  also 
set  forth  an  account  of  the  said  testator's  personal  estate,  and  the 
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amount  and  particulars  thereof  possessed  by  him,  and  what  part 
thereof  is  now  in  his  hands,  and  how  much  thereof  has  been  disposed 
of  by  him  in  payment  of  the  said  testator's  funeral  and  testamentary 
expenses  and  debts;  and  what  debts,  and  to  what  amount,  still  re- 
main unsatisfied,  and  whether  they  are  debts  by  simple  contract  or 
specialty.  And  that  an  account  may  be  taken,  by  and  under  the  de- 
cree of  this  honorable  court,  of  the  said  debt  so  due  to  your  orators 
as  such  copartners  as  aforesaid,  and  of  all  other  debts  which  were 
owing  by  the  said  testator  at  the  time  of  his  death,  and  which  still  re- 
main unpaid.  And  that  an  account  may  also  be  taken  of  the  said 
testator's  personal  estate  and  effects  received  by,  or  for  the  use  of 
the  said  Isaac  Clark  as  such  executor  as  aforesaid;  and  that  the  per- 
sonal estate  and  effects  of  the  said  testator  may  be  applied  in  pay- 
ment of  his  said  debts  in  a  due  course  of  administration.  And  that 
so  much  thereof  as  shall  remain,  after  payment  of  the  said  testator's 
debts  by  specialty,  may  be  applied  in  or  towards  the  payment  of  the 
said  debt  so  due  to  your  orators  as  aforesaid,  and  the  debts  of  all 
other  unsatisfied  creditors  of  the  said  testator,  by  simple  contract, 
who  shall  come  in  and  contribute  to  the  expense  of  this  suit,  in  pro- 
portion to  their  respective  demands;  and  in  case  it  shall  appear  that 
the  whole,  or  any  part  of  the  said  testator's  personal  estate,  has  been 
exhausted,  or  applied  in  or  towards  the  payment  of  his  specialty 
debts,  and  that  the  residue  theteof  is  not  sufficient  to  answer  the 
debts  of  your  orators,  and  the  said  testator's  other  debts  on  simple 
contract;  then  that  it  may  be  declared  that  your  orators  and  the 
other  creditors  by  simple  contract  of  the  said  testator  ought  to  stand 
in  the  place  of  the  said  testator's  creditors  by  specialty,  who  have 
had,  or  shall  have,  a  satisfaction  for  their  debts  out  of  the  said  per- 
sonal estate,  and  may  have  satisfaction  out  of  the  said  real  estate  for 
so  much  of  their  respective  debts  as  his  personal  estate  shall  be  de- 
ficient to  answer,  by  reason  of  the  same  having  been  exhausted  or 
applied,  in  or  towards  the  payment  of  his  debts  by  specialty;  and 
that  the  same  maybe  decreed  accordingly;  and  that  the  said  real  es- 
tates may  be  sold  or  mortgaged  for  that  purpose;  and  that  all  proper 
parties  may  be  decreed  to  join  in  such  sale  or  mortgage,  and  that  the 
money  to  arise  from  such  sale  or  mortgage  may  be  paid  to  your  ora- 
tors and  the  .?aid  other  creditors  by  simple  contract  accordingly. 
And  that  your  orators  and  the  said  other  unsatisfied  creditors  by 
simple  contract  of  the  said  testator,  may  have  such  further  and  other 
relief  in  the  premises  as  to  your  honors  may  seem  meet,  and  the  cir- 
cumstances in  this  case  require.  May  it  please  {concluding  as  in  Form 
No.  4^77). 
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By  tenant,  12708  et  seq. 
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Covenant,  12660,  12661. 
Cutting  down  and  destroying  timber,  12777. 
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LANDLORD  AND  TENANT— CV>«/?««,fy. 
Ejectment,  12557  r/j^^. 

Entering  and  tearing  down  premises,  12778-12780. 
Eviction,  12690. 

Expiration  of  landlord's  interest  in  premises,  12691. 
Failure  not  to  commit  waste,  12756. 
Failure  to  board  landlord,  12749. 
Failure  to  make  improvements,  12750. 
Failure-to  pay  taxes,  12754, 
Failure  to  repair,  12751-12753, 

Failure  to  use  premises  in  tenant-like  manner,  12755. 
False  representation  as  to  fitness  of  premises,  12692. 
Forms  under  the  codes  and  practice  acts,  12666  ei  seq. 
Infancy,  12693. 

Indictment  for  removing  property  subject  to  lien,  12745-12748. 
Issue  framed,  12737. 
Judgment,  12645-12647,  12561,  12738. 
Landlord  against  tenant,  12749-12756,  12776,  12777. 
Landlord  against  third  person,  12784. 
Lien  for  rent,  12726  et  seq. 

Negligence  in  leasing  premises,  12781,  12782. 
Notice  or  summons,  12622  et  seq. 
Nuisance,  12783. 
Payment,  12694. 
Petition,  12743. 

Plea  of  eviction,  to,  12705,  12706. 
Plea  or  answer,  12687  ^t  ^^<1- 
Possession  withheld,  12695-12697. 
P»eventing  removal  of  timber,  12785. 
Proceedings  to  enforce  lien,  12726  et  seq. 
Relation  of  landlord  and  tenant  did  not  exist,  12698. 
Replevin  by  tenant's   purchaser  against  sheriff  claiming  under  landlord's 

lien,  12743,  12744. 
Replevin  of  goods  distrained,  12708  et  seq. 
Replication,  12705  et  seq. 

Replication  denying  knowledge  of  lien,  12744. 
Set-off:  Failure  to  repair,  12699-12701. 
Summary  process  or  unlawful  detainer,  12566  et  seq. 
Summons,  12558. 
Surrender,  12702. 

Tenant  against  landlord,  12757-12775,  12778-12783. 
Tenant  against  third  person,  12785-12788. 
Third  person  against  landlord,  12789. 
Traverse  of  assignment  to  defendant,  12703. 
Trespass,   12786-12788. 
Verdict,  12643,  12644. 

Want  of  power  by  landlord  to  execute  lease,  12704. 
Warrant  of  arrest,  12559. 
Writ  of  restitution,  12562,  12648-12655. 
Writ  of  warrant,  12733. 
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LARCENY. 

Animals,  12825-12835. 

Articles  belonging  to  different  persons,  12831-13834. 

At  a  navy-yard,  12904. 

At  fire.  12886,  12887. 

Attempt  to  commit  larceny,  12921,  12922. 

Attempt  to  commit  larceny  from  the  person,  12922. 

Before  county  court,  12795. 

Before  justice  of  the  peace,  12790-12793. 

Before  municipal  court,  12793. 

Before  police  court,  12794. 

Before  prosecuting  attorney,  12796. 

Being  common  receiver,  12944. 

Bill  of  sale,  12945. 

Bills  of  exchange,  12874- 

Birds,  12836,  12837. 

Bonds,  12878,  12879. 

Bringing  stolen  property  into  county,  12925,  12926. 

Bringing  stolen  property  into  state,  12923,  12924. 

Car,  12898. 

Conveyance,  12899. 

Criminal  complaint,  12790-13796,  13911,  13937. 

Crops,  12838-12842. 

Deed  of  conveyance,  12880. 

Driving  stock  from  county  without  certificate,  12945,  12946. 

Dogs,  12834,  12835. 

Domestic  animals.  12825-12833. 

Electricity,  12843. 

Failure  to  make  report  of  animals  slaughtered,  12947. 

Fish,  12844. 

From  building,  12S88-12897. 

From  the  person,  12911-12917. 

Gas.  12845. 

Indictment  or  informaton.  12801  tt  seq.,  12849-12859,   13863-13866,  13875- 

12877,  12912-12917.  12928-12943. 
In  general.  12790,  12801,  12867,  12921,13933,  13937. 
Justice  ofahe  peace,  12797-12799. 
Letter-box,  12905.  » 

Logs,  12846. 
Mayor,  12800. 
Mineral  specimens,  12847. 
Money,  12848-12859. 
Newspapers,  12860. 
Officer,  12871. 
Oysters,  12861. 
Post-office,  12906-12908. 
Private  building,  12888-12897. 
Promissory  notes,  12881. 
Property  part  of  the  realty.  12863-13866. 
Public  building,  13897. 

1016  Volume  11. 


Beferenoes  Indicate  INDEX.  the  Nomber  of  Form. 

LARC  EN  Y  —  Continued. 

Public  records,  12867-12871. 

Railroad  tickets,  12882,  12883. 

Receiving  stolen  property,  12927  et  seq. 

Record  of  brands  and  marks,  12946. 

Relating  to  place  of  commission  of  offense,  12886  et  seq. 

Second  and  subsequent  offenses,  12918-12920. 

Statutory  offenses  relating  to  theft,  12945-12947. 

Stock  certificates,  12884. 

Testamentary  instruments,  12885. 

Timber,  12872. 

Under  federal  statutes,  12904-12910. 

Upon  the  high  seas,  12909,  12910. 

Vessel,  12900-12902. 

Warrant,  12797-12800,  12848,  12862,  12874. 

Water,  12S73. 

Wreck,  12903. 

Written  instruments,  12874-12885. 

LASCIVIOUS  COHABITATION. 

Alleging  that  both  parties  were  married,  12948. 

Alleging  that  one  of  the  parties  was  married,  12949. 

In  general,  12948. 

Not  alleging  that  either  party  was  married,  12950. 

Under  federal  act  to  prevent  plural  marriages,  12951,  12952. 

LATERAL  SUPPORT. 

Action  for  destruction  of,  12953-12956. 

Causing  damage  to  improvements  on  land,  12956. 

Causing  damage  to  land  in  natural  state,  12953, 

In  general,  12953,  12954. 

Injunction,  to  prevent  destruction  of,  12957,  12958. 

Right  of  way,  12955. 

LEASES  —  Cross-Re ference . 

LEGATEES,  DEVISEES,  HEIRS  AND  DISTRIBUTEES— Crwj..ff^/^r«»«. 

LEGITIMACY. 

Asking  change  of  name  of  child,  12964. 

Changing  name  of  child,  12962,  12967. 

Declaration  of  legitimacy,  12959-12962. 

Decree,  12969. 

In  general,  12959,  12963,  12966. 

Notice  to  mother,  12965. 

Order  legitimating  child,  12966,  12967. 

Petition,  12968. 

Petition  for  legitimating,  12963-12967. 

Proceedings  to  determine  legitimacy,  12968,  12969. 

LETTERS  'R.OGh.'YO^Y  —  Cross.Reference. 

LEVARI  FACIAS. 

Against  executors,  12972. 
In  general,  12971. 
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LEVARI  YKCl Mi— Continued. 
Mechanic's  lien,  12973. 
Mortgage,  12971,  12972. 
Petition  to  set  aside  sale  under,  13974. 
Prsecipe,  12970. 
Writ,  12971-12973. 

LE  W  D  N  ESS  —  Cross.  Reference. 

LIBEL. 

Answer  or  plea,  13013-13017. 

Charging  prosecutor  with  crime,  13023-13028, 

Charging  that  prosecutor  owed  a  debt,  13020. 

Charging  that  prosecutor  received  stolen  goods,  13021. 

Circular  or  handbill,  libel  published  in,  13019. 

Civil  action,  12975  et  seq. 

Commercial  ratings,  libel  published  in,  12975. 

Complaint,  declaration  or  petition,  12975  et  seq. 

Concerning  one  in  business  relations,  13029. 

Concerning  public  officer,  13030-13033. 

Criminal  prosecution,  xyoK)  et  seq. 

Effigy,  libel  by,  13012,  13035. 

In  general,  13022. 

Justification,  of,  13014,  13015. 

Legal  proceedings,  libel  published  in,  12977-10979. 

Letter,  libel  published  in,  12980-12985,  13020,  13021. 

Mitigation  of  damages,  13017. 

Newspaper,  libel  published  in,  12986-13010,  13022-13033. 

Not  guilty,  13013. 

Posted  notice,  libel  published  by,  13034. 

Privilege,  of,  13016. 

Replication  t/-f  iw/'wr/a,  13018. 

Will,  libel  published  in,  13011. 

LIBELS.  —  Cross.Referente. 

LIBERARI  FACIAS. 
Prsecipe,  13036. 

Scire  facias  for  return  of  land  after  payment  on  Hberari  facias,  13038. 
Writ,  13037. 

LICENSES. 

Civil  action,  13054  <"'  "I- 

Complaint,  declaration  or  petition,  13054-13056. 

Complaint,  indictment  or  information,  13039-13053. 

Criminal  prosecution.  13039  et  seq. 

Demurrer  to  complaint  to  recover  back  license  paid.  13057. 

Failure  to  take  out  license,  for,  13039-13051. 

Recover  license  tax,  to,  13054.  »3055' 

Recover  penalty,  to,  13056. 

Unlawfully  issuing  license,  for.  13052. 

Warrant  of  arrest.  13053. 
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LOGS  AND  hOQQmG— Continued. 

Converting,  destroying  or  injuring  logs,  13214-13220. 

Criminal  prosecution,  13216,  13217,  13252. 

Decision  of  court  and  appointment  of  viewers,  13229. 

Demurrer  to  libel,  13245. 

Driving  nails,  etc.,  into  logs,  13218. 

Floating  of  logs,  relating  to,  13242-I3247. 

In  general,  13226. 

Injunction  to  prevent,  13253. 

Judgment,  13241. 

Land-owners,  13223,  13224. 

Libel  for  services  rendered  in  driving  intermixed  logs,  13244,  13245. 

Libel,  the,  13244 

Marking  another's  logs,  13251. 

Notice,  13248. 

Notice  of  time  of  hearing  petition,  13223  13225. 

Oath  of  viewers,  13230. 

Obstructing  logging-road,  13233. 

Obstructing  stream,  preventing  floating  of  logs,  13246. 

Opening  of  logging  roadway,  or  chute,  13221  et  seq. 

Order  to  pay  damages,  and  authorizing  road,  13232. 

Petition  and  map,  13221. 

Proceedings  to  enforce  lien  for  services,  13234  et  seq. 

Receiving  stolen  logs,  13219. 

Reference,  13239,  13240. 

Relating  to  marks,  13248-13253. 

Report  of  referee,  13240. 

Report  of  viewers,  13231. 

Requesting  change  of  location,  132*28. 

Scale-bill,  13254. 

Setting  adrift  log  boom,  13220. 

Throwing  tree  across  stream,  by,  13247. 

Using  another's  marks,  13252,  13253. 

LOST  AND  UNCLAIMED  PROPERTY. 

Advertisement  or  notice  of  taking  up,  13255,  13256. 

Affidavit  of  bailee,  13268,  13271. 

Affidavit  of  finder,  13257,  13258. 

Appraisement,  13260-13262. 

Civil  action  for  failure  to  discover,  13263, 

In  general,  13264-13270. 

Justice's  report  to  county  clerk,  13259, 

Justice's  report  to  county  treasurer,  13270. 

Lost  property,  13255  et  seq. 

Notice  of  sale,  13265-13267. 

Notice  to  owner  to  remove,  13264, 

Order  of  sale,  13269.  13272, 

Perishable  property,  13271,  13272. 

Taking  up,  13255-13262, 

Unclaimed  property,  13264  ^-/j^^, 
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LOST  PAPERS, 

Actions  on,  13303^/^^7. 

Affidavit  of  loss,  13309. 

Bank  bills,  13303. 

Bill  to  establish  lost  deed,  13273. 

Bond  of  indemnity,  13311. 

Certificate  of  deposit,  13304. 

Complaint,  declaration  or  petition,  13303-13308. 

Copy  note,  13310. 

Court  records,  13281-13290. 

Decree  establishing  lost  deed,  13275. 

In  chancery,  13273-13275. 

In  general,  13276. 

Judgment,    13312. 

Marriage  certificate,  1329I-13293. 

Married  woman's  schedule,  13294-13296. 

Municipal  bond,  13305. 

Municipal  warrants  or  bonds,  13297,  13298. 

Notice  to  defendants,  13274. 

Proceedings  to  establish,  13273  et  seq. 

Promissory  note,  1 3306-13308. 

Statutory  proceedings,  13276  etseq. 

Stock  certificate,  13299-13302. 

LOTTERIES. 

Advertising  lottery.  iy>)ii-\yyi^. 

Agent,  as,  13320. 

Answer,  13338,  13339- 

Buying  lottery  ticket,  13325. 

Civil  action,  I3333-I3339- 

Complaint,  declaration  or  petition,  13333-13337. 

Contract  sued  on  was  for  sale  of  lands  to  constitute  prizes  in  lottery.  13339 

Criminal  prosecution,  13313  et  seq. 

False  and  fictitious  ticket,  13327. 

Forfeit  property,  to,  13337. 

House,  13330. 

In  general,  13313.  133*22,  13326. 

Insuring  lottery  ticket,  13328. 

Money  sued  for  was  paid  for  property  disposed  of  by  lottery,  13338. 

Permitting  premises  to  be  used  for  lottery,  13330,  13331. 

Prize  packages,  13318,  13319. 

Receiving  telephone  message  concerning  lottery,  13332. 

Recover  money  paid  for  ticket,  to,  13333-13335. 

Recover  prize  from  assignor  of  ticket,  to,  13336. 

Renting  premises  for  lottery,  13329. 

Selling  lottery  ticket,  13326-13328. 

Selling  paper  containing  advertisement,  13324, 

Setting  up,  promoting  or  conducting  lottery,  13313-13320.. 

Steamboat,  13331. 

Turning  lottery  wheel,  13321. 
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LU  N  ATICS  —  Cross.Reference. 

MAINTENANCE—  Cmfj-AV/'?^^«f<?. 
MALFEASANCE  —  C^^JW-i^^/^r^Mf^". 

MALICIOUS  MISCHIEF  AND  WILFUL  TRESPASS. 
Administering  or  exposing  poison,  13364-13366. 
Advertising  on  property  of  another,  13340. 
Attempt  to  destroy,  13376. 
Baggage-smashing,  13341. 
Breaking  glass,  13342. 
Bridge.  13374- 
Church,  13346. 

Cutting  or  destroying  timber,  13343. 
Dam.  13375- 

Defacing  or  injuring  building,  13344-13347. 
Destroying  books  and  papers,  13348,  13349. 
Digging  up  gas  or  water  mains,  13350. 
Displacing  switch,  13385. 
Dog,  13362,  13363. 
Domestic  animals,  13351-13361. 
Harness,  13368,  13369. 
In  general,  13351. 
Injuring  animals,  13351-13366. 
Injuring  dresses,  13367. 
Injuring  harness  or  wagon,  13368-13370. 
Injuring  ice,  13371. 
Injuring  lobster-car,  13372. 

Injuring  or  destroying  bridges,  canals,  dams,  toll-gates,  etc.,  13374-13377. 
Injuring  or  destroying  shade-trees,  shrubbery,  statuary,  etc.,   13378,   13379. 
Injuring  or  destroying  telegraph  or  telephone  line,  13380. 
Injuring  or  loosing  vessel.  13381. 
Injuring  property  of  library  or  museum,  13373. 
Jail.  13347. 

Obstructing  or  injuring  railroads,  13385-13388. 
Opening  or  disclosing  telegraphic  message,  13383,  13384. 
Opening  sealed  letter,  13382. 
Placing  obstruction  on  tracks,  13386. 
Private  books,  13348. 
Private  buildings,  13344.  13345- 
Public  buildings,  13346,  13347. 
Public  records,  13349. 

Pulling  down  and  destroying  fences,  13389-13393. 
Removing  buoy  or  beacon,  13394. 
Removing  earth,  soil  or  stone,  13395. 

Removing  or  defacing  boundary  monuments,  13396,  13397. 
Removing  or  defacing  guide-post  or  mile-stone,  13398. 
Removing  or  destroying  crops,  13399,  I3400> 
Removing  rail,  13387. 
Tearing  down  posted  notice,  14401. 
Throwing  stones  at  car,  13388. 
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MALICIOUS  MISCHIEF  AND  WILFUL  TRESPASS ~  Ctf«/»/f«^</. 
Toll-gate,  13377- 

Using  animal  without  consent  of  owner,  13402,  13403. 
Wagon,  13370. 

MALICIOUS  PROSECUTION. 
Abuse  of  process,  13432-13434. 
Abusive  language,  using,  13423. 
Answer  or  plea,  13427-13429. 
Arrest.  13430. 
Arson,  13404. 
Assault,  13405. 
Attachment,  13431. 
Attempt,  13406,  13407. 
Civil  action,  13404  et  seq. 
Civil  suit,  13424,  13425. 
Criminal  libel,  13408. 
Criminal  offense,  13404  et  seq. 
Criminal  prosecution,  13435. 
Common  law,  13424. 

Complaint,  petition  or  declaration,  13404  et  seq. 
Defendant  merely  related  facts  to  justice,  13429. 
Demurrer,  13426. 

Extort  money  exempt  from  execution,  to,  13432,  13433. 
Forgery,  13409. 
Larceny,  13410-13416. 
Malicious  mischief,  13417. 
Malicious  prosecution,  13404  et  seq. 
Malicious  use  of  civil  process,  13430,  13431. 
Obtaining  package  by  false  personation,  13418. 
Opening  fiume,  13419. 
Oust  plaintiff  from  realty,  to,  13434. 
Perjury,  13420. 

Probable  cause  and  good  faith,  13427,  13428. 
Statute,  under,  13425. 
Throwing  down  fence,  13421. 
Torturing  animal,  13422. 

MANDAMUS. 

Against  city  or  town  officer,  13468-13479. 
Against  county  officer,  13451-13467. 
Against  federal  judge,  to  carry  decree  into  effect,  13436. 
Against  private  corporation  officer,  13480-13485. 
Against  state  officer,  13437  et  seq. 
Alternative  writ,  13499  ^'  -f^?- 
Auditor,  13437-13440,  13451-13454. 

Auditor,  that  office  for  which  relator  seeks  pay  has  been  abolished,  13516. 
Board  of  aldermen  or  city  council,  13468-13474. 
Board  of  canvassers,  to  recanvass  election  returns,  13499. 
Board  of  commissioners  or  supervisors,    13455-13460,  13501-13503,   13519- 
13521. 
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MANDAMUS—  Cb«/m«^</. 

Board  of  equalization,  that  statutory  limit  of  tax  has  been  reached,  13517. 

Board  of  equalization,  to  levy  special  tax,  13441. 

Board  of  police,  to  restore  relator  to  police  force,  13507. 

Board  of  public  works,  to  recognize  and  receive  relator  as  a  member,  13475' 

Church,  that  relator  has  been  excommunicated  according  to  articles  of  the 

church,  13531. 
City  or  town  officer,  13507-13511,  13527-13530. 
Clerk  of  court,  that  execution  has  been  enjoined,  13522. 
Clerk  or  judge  of  county  court,  13461-13463. 
Commissioners,  that  railroad  refused  to  make  agreement  as  to  application 

of  railroad  aid  bonds,  13527. 
Common  council,  13508-135 10. 
Common 'council,  that  councH  had  regularly  decided   that  relator  was  not 

elected,  13528. 
Comptroller,  13442-13444. 
Comptroller,  to  draw  warrants,  134/6,  13477. 
Construct  bridge  as  ordered  by  court,  to,  13512. 
County  clerk,  denying  legality  of  change  in  valuation  made  by  state  board 

of  equalization,  13523. 
County  officer,  13501-13506,  13519-13526. 
Denying  peremptory  writ,  13539,  I3540. 
District  judge,  that  statement  of  facts  was  not  approved   because  new  trial 

has  been  granted,  13518. 
Election  judges,  to  sign  certificates  of  election,  13464, 

Execution  for  damages  and  costs  in  mandamus  proceedings,  13545,  13546. 
Final  ordfer  or  judgment,  13533-13540. 
Granting  peremptory  writ,  13533-13538. 

In  general,  to  allow  stockholder  to  inspect  stock-book,  13480. 
Judge,  that  injunction   had   issued  in  accordance  with  decree  of  supreme 

court,  13524. 
Judge,  to  grant  writ  of  habeas  corpus,  13445. 
Justice  of  the  peace,  that  appellant  was  not  entitled  to  certification  of  record 

to  circuit  court,  not  having  paid  justice's  costs,  13525. 
Mayor,  to  sign  city  ordinance,  13511. 
Motion,  13495. 

Notice,  motion,  order  to  show  cause,  etc.,  134S6-13495. 
Notice  of  application,  13486-13489. 
Order  for  alternative  writ,  13496-13498. 
Order  to  show  cause,  13490-13494. 

Owner  of  grain  elevator,  to  receive  and  store  gain,  13515. 
Parish  register,  to  enroll  member  of  church,  13481. 
Peremptory  writ,  13541-13544. 
Petition  or  affidavit  for  writ,  13436  et  seq. 
President  of  senate,  to  act  as  governor,  13446. 
Private  corporation  officer,  13531,  13532. 

Probate  judge,  to  certify  to  governor  disqualification  to  act  in  case,  I3504> 
Railroad,  13482-13484,  13512-13514. 
Railroad,  that  abandonment  of  old  station  and  establishment  of  new  was  for 

public  benefit,  13532. 
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MANDAMUS—  C<»«A»«<r</. 

Receive  and  transport  cars  in  accordance  with  interstate  commerce  act,  to, 

13513- 
Recorder,  that  examination  of  accused  cannot  be  had,  owing  to  absence  of 

important  witnesses,  13529. 
Relator,  for,  13545. 
Respondent,  for,  13546. 
Return  or  answer,  13516  et  seq. 
Run  cars  in  accordance  with  charter,  to,  13514. 
School   board,  to  order  teachers   to   refrain  from  reading  Bible  in  public 

schools,  1347S. 
School  directors,  to  draw  warrant  to  satisfy  judgment,  13465. 
School  principal,  that  separate  schools  were  provided  for  colored  children, 

13530. 
Secretary  of  state  and  supreme  court  reporter,  to  furnish  manuscript  of 

reports  to  printer,  13448. 
Secretary  of  state,  to  make  and  deliver  certificate  of  election,  13500. 
Secretary  of  state,  to  refrain  from  attesting  or  delivering  articles  of  city 

government,  13447. 
Selectmen,  to  call  special  town  meeting,  13479. 
State  officer,  13499,  13500,  13516-13518. 
State  treasurer,  13449, 13450. 
Superintendent  of  schools,  to  appoint  three  persons  to  appraise  school  lands, 

I3'505. 
Tax  collector,  to  turn  over  property  to  successor,  13506. 
Telephone,  to  furnish  telephonic  connection,  13485. 
Treasurer,  that  warrant  was  drawn  contrary  to  constitution,  13526. 
Treasurer,  to  pay  railroad  aid  bonds,  13466,  13467. 

IM^UPYiKCIlCY.—  Cross-Reference. 

MANDATE  —  Cross-Reference. 

MANDATORY  INJUNCTION— Cr^w..^<r/>r«if<r. 

MANSLAUGHTER  —  Crtfjj-y?</>r,?w<rtf. 

MARINE  INSURANCE  —  Cross-Reference. 

MARITIME  lAY.'^'i  — Cross-Reference. 

MARRIAGE. 

Advertising  to  annul,  13555. 
Application,  the,  13548. 
Between  prohibited  persons,  13557-13559. 
Certificate  or  license,  relation  to,  13551-13553,  13562-13565. 
Civil  proceedings,  13547  ^^  J^?- 
Criminal  prosecution,  13555  et  seq. 
Divulging  privileged  communications,  13556. 
Establish  a  marriage,  to,  13547. 
Failure  to  record,  13562. 
Failure  to  return,  13563. 
Fraudulent  marriage,  relation  to,  13554. 
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MARRIAGE—  Cb«//«M^</. 
Illegal  issuance,  13564. 

Illegal  solemnization,  for,  13550,  13557-13561. 

Obtain  order  authorizing  marriage  without  license,  to,  13548,  13549. 
Order,  the,  13549. 
Perjury,  13565. 

Recover  penalty,  to,  13550-13554. 
Without  license  or  authority,  13560,  13561. 

MARSHALING  ASSETS. 
Bill,  13567. 
Complaint  or  petition,  13566. 
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